
576 

45 CFR Ch. XXI (10–1–23 Edition) § 2105.56 

days from the date of the final re-
sponse. 

(b) Appeals covered by § 2105.54(a)(6) 
must be received by the FOIA Appeals 
Officer no later than 90 days from the 
date of the letter denying the fee waiv-
er. 

(c) Appeals covered by § 2105.54(a)(7) 
may be filed any time after the time 
limit for responding to the request has 
passed. 

(d) Appeals covered by § 2105.54(a)(8) 
should be filed as soon as possible. 

(e) Appeals arriving or delivered after 
5 p.m. Eastern Time, Monday through 
Friday, will be deemed received on the 
next workday. 

§ 2105.56 How do you file an appeal? 

(a) You must submit the appeal in 
writing by mail, fax or email to the 
FOIA Appeals Officer (using the ad-
dress available at https://www.cfa.gov/ 
foia/). Your failure to send an appeal di-
rectly to the FOIA Appeals Officer may 
delay processing. 

(b) The appeal must include: 

(1) Copies of all correspondence be-
tween you and the Agency concerning 
the FOIA request, including the re-
quest and the Agency’s response (if 
there is one); and 

(2) An explanation of why you believe 
the Agency’s response was in error. 

(c) The appeal should include your 
name, mailing address, daytime tele-
phone number (or the name and tele-
phone number of an appropriate con-
tact), email address, and fax number (if 
available) in case the Agency needs ad-
ditional information or clarification. 

(d) An appeal concerning a denial of 
expedited processing or a fee waiver de-
nial should also demonstrate fully how 
the criteria in § 2105.18 or §§ 2105.43 and 
2105.46 are met. 

(e) All communications concerning 
an appeal should be clearly marked 
with the words: ‘‘FREEDOM OF IN-
FORMATION APPEAL.’’ 

(f) The Agency will reject an appeal 
that does not attach all correspondence 
required by paragraph (b)(1) of this sec-
tion, unless the FOIA Appeals Officer 
determines, in his or her sole discre-
tion, that good cause exists to accept 
the defective appeal. The time limits 
for responding to an appeal will not 

begin to run until the correspondence 
is received. 

§ 2105.57 Who makes decisions on ap-
peals? 

(a) The FOIA Appeals Officer is the 
deciding official for FOIA appeals. 

(b) When necessary, the appropriate 
deciding official for FOIA appeals will 
consult other appropriate offices, in-
cluding legal counsel, for denials of 
records and fee waivers. 

(c) The deciding official for FOIA ap-
peals normally will not make a deci-
sion on an appeal if the request be-
comes a matter of FOIA litigation. 

§ 2105.58 How are decisions on appeals 
issued? 

(a) A decision on an appeal must be 
made in writing. 

(b) A decision that upholds the Agen-
cy’s determination in whole or in part 
must contain a statement that identi-
fies the reasons for the affirmance, in-
cluding any FOIA exemptions applied. 
The decision must provide you with no-
tification of the statutory right to file 
a lawsuit and will inform you of the 
dispute resolution services offered by 
the Office of Government Information 
Services (OGIS) of the National Ar-
chives and Records Administration as a 
non-exclusive alternative to litigation. 
If the Agency’s decision is remanded or 
modified on appeal, the Agency will no-
tify you of that determination in writ-
ing. The Agency will then further proc-
ess the request in accordance with that 
appeal determination and will respond 
directly to you. 

(c) Dispute resolution is a voluntary 
process. If the Agency agrees to par-
ticipate in the dispute resolution serv-
ices provided by OGIS, it will actively 
engage as a partner to the process in 
an attempt to resolve the dispute. 

§ 2105.59 When can you expect a deci-
sion on your appeal? 

(a) The basic time limit for respond-
ing to an appeal is 20 workdays after 
receipt of an appeal meeting the re-
quirements of § 2105.56. 

(b) If the Agency is unable to reach a 
decision on your appeal within the 
given time limit for response, the ap-
propriate deciding official for FOIA ap-
peals will notify you of your statutory 
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right to seek review in a United States 
District Court. 

§ 2105.60 Can you receive expedited 
processing of appeals? 

(a) To receive expedited processing of 
an appeal, you must demonstrate to 
the Agency’s satisfaction that the ap-
peal meets one of the criteria under 
§ 2105.18 and include a statement that 
the need for expedited processing is 
true and correct to the best of your 
knowledge and belief. 

(b) The appropriate deciding official 
for FOIA appeals will advise you 
whether the Agency will grant expe-
dited processing within 10 calendar 
days of receiving the appeal. 

(c) If the appropriate deciding official 
for FOIA appeals decides to grant expe-
dited processing, he or she will give the 
appeal priority over other pending ap-
peals and process it as soon as prac-
ticable. 

§ 2105.61 Must you submit an appeal 
before seeking judicial review? 

Before seeking review by a court of 
the Agency’s adverse determination, 
you generally must first submit a 
timely administrative appeal. 

Subpart I—General Information 

§ 2105.62 Where are records made 
available? 

Records that are required by the 
FOIA to be made proactively available 
for public inspection and copying are 
accessible on the Agency’s website. 
They may also be available at the 
Agency’s office location. 

§ 2105.63 What are public liaisons? 

(a) The Agency has a FOIA Officer or 
Public Liaison who can assist request-
ers who have concerns about the serv-
ice they received when seeking records 
or who are seeking assistance under 
§ 2105.3 or § 2105.35(i). 

(b) FOIA Public Liaisons report to 
the Agency’s Chief FOIA Officer and 
you can raise concerns to them about 
the service you have received. 

(c) FOIA Public Liaisons are respon-
sible for assisting in reducing delays, 
increasing transparency and under-
standing of the status of requests, and 
assisting in resolving disputes. 

(d) A list of the Agency’s FOIA Pub-

lic Liaisons is available at https:// 
www.cfa.gov/foia. 

§ 2105.64 When will the Agency make 
records available without a FOIA 
request? 

(a) Each Agency must: 

(1) Determine which of its records 

must be made publicly available under 

the FOIA (for example, certain fre-

quently requested records); 

(2) Identify additional records of in-

terest to the public that are appro-

priate for public disclosure; and 

(3) Post those records in FOIA librar-

ies. 

(b) Because of these proactive disclo-

sures, you are encouraged to review the 

Agency’s FOIA libraries before filing a 

FOIA request. The material you seek 

may be immediately available elec-

tronically at no cost. 

§ 2105.65 How will FOIA materials be 
preserved? 

(a) Each Agency must preserve all 

correspondence pertaining to the re-

quests that it receives under subpart B 

of this part, as well as copies of all re-

quested records, until disposition or de-

struction is authorized by the General 

Records Schedule 4.2 of the National 

Archives and Records Administration 

(NARA) or another NARA-approved 

records schedule. 

(b) Materials that are identified as 

responsive to a FOIA request will not 

be disposed of or destroyed while the 

request or a related appeal or lawsuit 
is pending. This is true even if they 
would otherwise be authorized for dis-
position or destruction under the Gen-
eral Records Schedule 4.2 of NARA or 
another NARA-approved records sched-
ule. 

§ 2105.66 How will an Agency handle a 
request for federally-funded re-
search data? 

(a) If you request research data that 
were used by the Federal Government 
in developing certain kinds of agency 
actions, and the research data relate to 
published research findings produced 
under an award, in accordance with 
OMB Circular A–110: 
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