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§1326.33

received by individuals with develop-
mental disabilities served through
home and community-based waivers
(authorized under section 1915(c) of the
Social Security Act);

(9) An accounting of the funds paid to
the State awarded under the DD Coun-
cil program;

(10) A description of resources made
available to carry out activities to as-
sist individuals with developmental
disabilities directly attributable to
Council actions;

(11) A description of resources made
available for such activities that are
undertaken by the Council in collabo-
ration with other entities; and

(12) A description of the method by
which the Council will widely dissemi-
nate the annual report to affected con-
stituencies and the general public and
will assure that the report is available
in accessible formats.

(c) Bach Council must include in its
Annual Program Performance Report
information on its achievement of the
measures of progress.

§1326.33 Protection of employees in-
terests.

(a) Based on section 124(c)(5)(J) of the
Act (42 U.S.C. 15024(c)(5)(J)), the State
plan must assure fair and equitable ar-
rangements to protect the interest of
all institutional employees affected by
actions under the plan to provide com-
munity living activities. The State
must inform employees of the State’s
decision to provide for community liv-
ing activities. Specific arrangements
for the protection of affected employ-
ees must be developed through negotia-
tions between the appropriate State
authorities and employees or their rep-
resentatives.

(b) Fair and equitable arrangements
must include procedures that provide
for the impartial resolution of disputes
between the State and an employee
concerning the interpretation, applica-
tion, and enforcement of protection ar-
rangements. To the maximum extent
practicable, these arrangements must
include provisions for:

(1) The preservation of rights and
benefits;

(2) Guaranteeing employment to em-
ployees affected by action under the
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plan to provide alternative community
living arrangements; and

(3) Employee training and retraining
programs.

§1326.34 Designated State Agency.

(a) The Designated State Agency
shall provide the required assurances
and other support services as requested
and negotiated by the Council. These
include:

(1) Provision of financial reporting
and other services as provided under
section 125(d)(3)(D) of the Act; and

(2) Information and direction, as ap-
propriate, on procedures on the hiring,
supervision, and assignment of staff in
accordance with State law.

(b) If the State Council on Develop-
mental Disabilities requests a review
by the Governor (or State legislature,
if applicable) of the Designated State
Agency, the Council must provide doc-
umentation of the reason for change,
and recommend a new preferred Des-
ignated State Agency by the Governor
(or State legislature, if applicable).

(c) After the review is completed by
the Governor (or State legislature, if
applicable), and if no change is made, a
majority of the non-State agency
members of the Council may appeal to
the Secretary, or his or her designee,
for a review of the Designated State
Agency if the Council’s independence
as an advocate is not assured because
of the actions or inactions of the Des-
ignated State agency.

(d) The following steps apply to the
appeal of the Governor’s (or State leg-
islature, if applicable) designation of
the Designated State Agency.

(1) Prior to an appeal to the Sec-
retary, or his or her designee, the State
Council on Developmental Disabilities,
must give a 30 day written notice, by
certified mail, to the Governor (or
State legislature, if applicable) of the
majority of non-State members’ inten-
tion to appeal the designation of the
Designated State Agency.

(2) The appeal must clearly identify
the grounds for the claim that the
Council’s independence as an advocate
is not assured because of the action or
inactions of the Designated State
Agency.

(3) Upon receipt of the appeal from
the State Council on Developmental
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Disabilities, the Secretary, or his or
her designee, will notify the State
Council on Developmental Disabilities
and the Governor (or State legislature,
if applicable), by certified mail, that
the appeal has been received and will
be acted upon within 60 days. The Gov-
ernor (or State legislature, if applica-
ble) shall within 10 working days from
the receipt of the Secretary’s, or his or
her designated person’s, notification
provide written comments to the Sec-
retary, or his or her designee, (with a
copy sent by registered or certified
mail to the Council) on the claims in
the Council’s appeal. Either party may
request, and the Secretary, or his or
her designee, may grant, an oppor-
tunity for an informal meeting with
the Secretary, or his or her designee,
at which representatives from both
parties will present their views on the
issues in the appeal. The meeting will
be held within 20 working days of the
submission of written comments by the
Governor (or State legislature, if appli-
cable). The Secretary, or his or her des-
ignee, will promptly notify the parties
of the date and place of the meeting.

(4) The Secretary, or his or her des-
ignee, will review the issue(s) and pro-
vide a final written decision within 60
days following receipt of the appeal
from the State Council on Develop-
mental Disabilities. If the determina-
tion is made that the Designated State
Agency should be redesignated, the
Governor (or State legislature, if appli-
cable) must provide written assurance
of compliance within 45 days from re-
ceipt of the decision.

(5) Anytime during this appeals proc-
ess the State Council on Develop-
mental Disabilities may withdraw such
request if resolution has been reached
with the Governor (or State legisla-
ture, if applicable) on the Designated
State Agency. The Governor (or State
legislature, if applicable) must notify
the Secretary, or his or her designee, in
writing of such a decision.

(e) The Designated State Agency may
authorize the Council to contract with
State agencies other than the Des-
ignated State Agency to perform func-
tions of the Designated State Agency.

§1326.35

§1326.35 Allowable and non-allowable
costs for Federal assistance to State
Councils on Developmental Disabil-
ities.

(a) Under this subpart, Federal fund-
ing is available for costs resulting from
obligations incurred under the ap-
proved State plan for the necessary ex-
penses of administering the plan, which
may include the establishment and
maintenance of the State Council, and
all programs, projects, and activities
carried out under the State plan.

(b) Expenditures which are not allow-
able for Federal financial participation
are:

(1) Costs incurred by institutions or
other residential or non-residential
programs which do not comply with
the Congressional findings with respect
to the rights of individuals with devel-
opmental disabilities in section 109 of
the Act (42 U.S.C. 15009).

(2) Costs incurred for activities not
provided for in the approved State
plan; and

(3) Costs not allowed under other ap-
plicable statutes, Departmental regula-
tions, or issuances of the Office of Man-
agement and Budget.

(c) Expenditure of funds that sup-
plant State and local funds are not al-
lowed. Supplanting occurs when State
or local funds previously used to fund
activities under the State plan are re-
placed by Federal funds for the same
purpose. However, supplanting does not
occur if State or local funds are re-
placed with Federal funds for a par-
ticular activity or purpose in the ap-
proved State plan if the replaced State
or local funds are then used for other
activities or purposes in the approved
State plan.

(d) For purposes of determining ag-
gregate minimum State share of ex-
penditures, there are three categories
of expenditures:

(1) Expenditures for projects or ac-
tivities undertaken directly by the
Council and Council staff to implement
State plan activities, as described in
section 126(a)(3) of the Act, require no
non-Federal aggregate of the necessary
costs of such activities.

(2) Expenditures for projects whose
activities or products target individ-
uals with developmental disabilities
who live in urban or rural poverty
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