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beginning with the first day of the Fed-
eral fiscal year in which the grant is
awarded.

(b)(1) A State incurs an obligation for
acquisition of personal property or for
the performance of work on the date it
makes a binding, legally enforceable,
written commitment, or when the
State Council on Developmental Dis-
abilities enters into an Interagency
Agreement with an agency of State
government for acquisition of personal
property or for the performance of
work.

(2) A State incurs an obligation for
personal services, for services per-
formed by public utilities, for travel or
for rental of real or personal property
on the date it receives the services, its
personnel takes the travel, or it uses
the rented property.

(c)(1) A Protection & Advocacy Sys-
tem may elect to treat entry of an ap-
pearance in judicial and administrative
proceedings on behalf of an individual
with a developmental disability as a
basis for obligating funds for the litiga-
tion costs. The amount of the funds ob-
ligated must not exceed a reasonable
estimate of the costs, and the way the
estimate was calculated must be docu-
mented.

(2) For the purpose of this paragraph
(c), litigation costs means expenses for
court costs, depositions, expert witness
fees, travel in connection with a case
and similar costs, and costs resulting
from litigation in which the agency has
represented an individual with develop-
mental disabilities (e.g., monitoring
court orders, consent decrees), but not
for salaries of employees of the P&A.
All funds made available for Federal
assistance to State Councils on Devel-
opmental Disabilities and to the P&As
obligated under this paragraph (c) are
subject to the requirement of para-
graph (a) of this section. These funds, if
reobligated, may be reobligated only
within a two-year period beginning
with the first day of the Federal fiscal
year in which the funds were originally
awarded.

§1326.3 Liquidation of obligations.

(a) All obligations incurred pursuant
to a grant made under the Act for a
specific Federal fiscal year, must be
liquidated within two years of the close
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of the Federal fiscal year in which the
grant was awarded.

(b) The Secretary, or his or her des-
ignee, may waive the requirements of
paragraph (a) of this section when
State law impedes implementation or
the amount of obligated funds to be lig-
uidated is in dispute.

(c) Funds attributable to obligations
which are not liquidated in accordance
with the provisions of this section re-
vert to the Federal Government.

§1326.4 [Reserved]

Subpart B—Protection and Advo-
cacy for Individuals With De-
velopmental Disabilities
(PADD)

§1326.19 Definitions.

As used in this subpart and subpart C
of this part, the following definitions
apply:

Abuse. The term ‘‘abuse’” means any
act or failure to act which was per-
formed, or which was failed to be per-
formed, knowingly, recklessly, or in-
tentionally, and which caused, or may
have caused, injury or death to an indi-
vidual with developmental disabilities,
and includes but is not limited to such
acts as: Verbal, nonverbal, mental and
emotional harassment; rape or sexual
assault; striking; the use of excessive
force when placing such an individual
in bodily restraints; the use of bodily
or chemical restraints which is not in
compliance with Federal and State
laws and regulations, or any other
practice which is likely to cause imme-
diate physical or psychological harm or
result in long term harm if such prac-
tices continue. In addition, the P&A
may determine, in its discretion that a
violation of an individual’s legal rights
amounts to abuse, such as if an indi-
vidual is subject to significant finan-
cial exploitation.

American Indian Consortium. The term
“American Indian Consortium’ means
any confederation of 2 or more recog-
nized American Indian Tribes, created
through the official resident popu-
lation of 150,000 enrolled tribal mem-
bers and a contiguous territory of In-
dian lands in two or more States.

Complaint. The term ‘‘complaint’ in-
cludes, but is not limited to, any report
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or communication, whether formal or
informal, written or oral, received by
the P&A system, including media ac-
counts, newspaper articles, electronic
communications, telephone calls (in-
cluding anonymous calls) from any
source alleging abuse or neglect of an
individual with a developmental dis-
ability.

Designating official. The term ‘‘desig-
nating official’’ means the Governor or
other State official, who is empowered
by the State legislature or Governor to
designate the State official or public or
private agency to be accountable for
the proper use of funds by and conduct
of the agency designated to administer
the P&A system.

Full investigation. The term ‘‘full in-
vestigation’” means access to service
providers, individuals with develop-
mental disabilities and records author-
ized under these regulations, that are
necessary for a P&A system to make a
determination about whether alleged
or suspected instances of abuse and ne-
glect are taking place or have taken
place. Full investigations may be con-
ducted independently or in cooperation
with other agencies authorized to con-
duct similar investigations.

Legal guardian, Conservator, and Legal
representative. The terms ‘‘legal guard-
ian,” ‘‘conservator,” and ‘legal rep-
resentative” all mean a parent of a
minor, unless the State has appointed
another legal guardian under applica-
ble State law, or an individual ap-
pointed and regularly reviewed by a
State court or agency empowered
under State law to appoint and review
such officers, and having authority to
make all decisions on behalf of individ-
uals with developmental disabilities. It
does not include persons acting only as
a representative payee, persons acting
only to handle financial payments, ex-
ecutors and administrators of estates,
attorneys or other persons acting on
behalf of an individual with develop-
mental disabilities only in individual
legal matters, or officials or their des-
ignees responsible for the provision of
services, supports, and other assistance
to an individual with developmental
disabilities.

Neglect. The term ‘‘neglect’” means a
negligent act or omission by an indi-
vidual responsible for providing serv-

§1326.20

ices, supports or other assistance
which caused or may have caused in-
jury or death to an individual with a
developmental disability(ies) or which
placed an individual with develop-
mental disability(ies) at risk of injury
or death, and includes acts or omis-
sions such as failure to: establish or
carry out an appropriate individual
program plan or treatment plan (in-
cluding a discharge plan); provide ade-
quate nutrition, clothing, or health
care to an individual with develop-
mental disabilities; or provide a safe
environment which also includes fail-
ure to maintain adequate numbers of
trained staff or failure to take appro-
priate steps to prevent self-abuse, har-
assment, or assault by a peer.

Probable cause. The term ‘‘probable
cause’’ means a reasonable ground for
belief that an individual with develop-
mental disability(ies) has been, or may
be, subject to abuse or neglect, or that
the health or safety of the individual is
in serious and immediate jeopardy. The
individual making such determination
may base the decision on reasonable in-
ferences drawn from his or her experi-
ence or training regarding similar inci-
dents, conditions or problems that are
usually associated with abuse or ne-
glect.

State Protection and Advocacy System.
The term ‘‘State Protection and Advo-
cacy System’ is synonymous with the
term “‘P&A’ used elsewhere in this
regulation, and the terms ‘‘System”
and ‘‘Protection and Advocacy Sys-
tem’’ used in this part and in subpart C
of this part.

§1326.20 Agency designated as the
State Protection and Advocacy Sys-
tem.

(a) The designating official must des-
ignate the State official or public or
private agency to be accountable for
proper use of funds and conduct of the
Protection and Advocacy System.

(b) An agency of the State or private
agency providing direct services, in-
cluding guardianship services, may not
be designated as the agency to admin-
ister the Protection and Advocacy Sys-
tem.

(c) In the event that an entity out-
side of the State government is des-
ignated to carry out the program, the
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