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POST-HEARING PROCEDURES, DECISIONS

§1326.110 Post-hearing briefs.

The presiding officer must fix the
time for filing post-hearing briefs. This
time may not exceed 30 days after ter-
mination of the hearing and receipt of
the transcript. Briefs may contain pro-
posed findings of fact and conclusions
of law. If permitted, reply briefs may
be filed no later than 15 days after fil-
ing of the post-hearing briefs.

§1326.111 Decisions following hearing.

(a) If the Secretary, or his or her des-
ignee, is the presiding officer, he or she
must issue a decision within 60 days
after the time for submission of post-
hearing briefs has expired.

(b)(1) If the presiding officer is an-
other person designated for a par-
ticular hearing or hearings, he or she
must, within 30 days after the time for
submission of post-hearing briefs has
expired, certify the entire record to the
Secretary (or his or her designee) in-
cluding the recommended findings and
proposed decision.

(2) The Secretary, or his or her des-
ignee, must serve a copy of the rec-
ommended findings and proposed deci-
sion upon all parties and amici.

(3) Any party may, within 20 days,
file exceptions to the recommended
findings and proposed decision and sup-
porting brief or statement with the
Secretary, or his or her designee.

(4) The Secretary, or his or her des-
ignee, must review the recommended
decision and, within 60 days of its
issuance, issue his or her own decision.

(c) If the Secretary, or his or her des-
ignee, concludes:

(1) In the case of a hearing pursuant
to sections 124, 127, or 143 of the Act,
that a State plan or the activities of
the State’s Protection and Advocacy
System does not comply with Federal
requirements, he or she shall also
specify whether the State’s payment or
allotment for the fiscal year will not be
authorized for the State or whether, in
the exercise of his or her discretion,
the payment or allotment will be lim-
ited to the parts of the State plan or
the activities of the State’s Protection
and Advocacy System not affected by
the noncompliance.

§1326.112

(2) In the case of a hearing pursuant
to section 127 of the Act that the State
is not complying with the require-
ments of the State plan, he or she also
must specify whether the State’s pay-
ment or allotment will be made avail-
able to the State or whether, in the ex-
ercise of his or her discretion, the pay-
ment or allotment will be limited to
the parts of the State plan not affected
by such noncompliance. The Secretary,
or his or her designee, may ask the par-
ties for recommendations or briefs or
may hold conferences of the parties on
these questions.

(d) The decision of the Secretary, or
his or her designee, under this section
is the final decision of the Secretary
and constitutes ‘‘final agency action”
within the meaning of 5 U.S.C. 704 and
the ‘‘Secretary’s action’” within the
meaning of section 128 of the Act (42
U.S.C. 15028). The Secretary’s, or his or
her designee’s, decision must be
promptly served on all parties and
amici.

§1326.112 Effective date of decision by
the Secretary.

(a) If, in the case of a hearing pursu-
ant to section 124 of the Act, the Sec-
retary, or his or her designee, con-
cludes that a State plan does not com-
ply with Federal requirements, and the
decision provides that the payment or
allotment will be authorized but lim-
ited to parts of the State plan not af-
fected by such noncompliance, the de-
cision must specify the effective date
for the authorization of the payment or
allotment.

(b) In the case of a hearing pursuant
to sections 127 or 143 of the Act, if the
Secretary, or his or her designee, con-
cludes that the State is not complying
with the requirements of the State
plan or if the activities of the State’s
Protection and Advocacy System do
not comply with Federal requirements,
the decision that further payments or
allotments will not be made to the
State, or will be limited to the parts of
the State plan or activities of the
State Protection and Advocacy System
not affected, must specify the effective
date for withholding payments or allot-
ments.

(c) The effective date may not be ear-
lier than the date of the decision of the
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