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§1304.6

(e) Interim and replacement grantees.
The responsible HHS official may ap-
point an interim or replacement grant-
ee as soon as a termination action is
affirmed by the Departmental Appeals
Board.

(f) Opportunity to show cause. (1) If
the Departmental Appeals Board sets a
hearing for a proposed termination or
denial of refunding action, the grantee
has five workdays to send a copy of the
notice it receives from the Depart-
mental Appeals Board, to all delegate
agencies that would be financially af-
fected by termination and to each dele-
gate agency identified in the notice.

(2) The grantee must send to the De-
partmental Appeals Board and to the
responsible HHS official a list of the
delegate agencies it notified and the
dates when it notified them.

(3) If the responsible HHS official ini-
tiated proceedings because of a dele-
gate agency’s activities, the official
must inform the delegate agency that
it may participate in the hearing. If
the delegate agency chooses to partici-
pate in the hearing, it must notify the
responsible HHS official in writing
within 30 days of the grantee’s appeal.
If any other delegate agency, person,
agency or organization wishes to par-
ticipate in the hearing, it may request
permission to do so from the Depart-
mental Appeals Board.

(4) If the grantee fails to appear at
the hearing, without good cause, the
grantee will be deemed to have waived
its right to a hearing and consented to
have the Departmental Appeals Board
make a decision based on the parties’
written information and argument.

(5) A grantee may waive the hearing
and submit written information and ar-
gument for the record, within a reason-
able period of time to be fixed by the
Departmental Appeals Board.

(6) The responsible HHS official may
attempt, either personally or through a
representative, to resolve the issues in
dispute by informal means prior to the
hearing.

(g) Decision. The Departmental Ap-
peals Board’s decision and any measure
the responsible HHS official takes after
the decision is fully binding upon the
grantee and its delegate agencies,
whether or not they actually partici-
pated in the hearing.
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§1304.6 Appeal for prospective dele-
gate agencies.

(a) Appeal. If a grantee denies, or
fails to act on, a prospective delegate
agency’s funding application, the pro-
spective delegate may appeal the
grantee’s decision or inaction.

(b) Process for prospective delegates. To
appeal, a prospective delegate must:

(1) Submits the appeal, including a
copy of the funding application, to the
responsible HHS official within 30 days
after it receives the grantee’s decision;
or within 30 days after the grantee has
had 120 days to review but has not noti-
fied the applicant of a decision; and,

(2) Provide the grantee with a copy of
the appeal at the same time the appeal
is filed with the responsible HHS offi-
cial.

(c) Process for grantees. When an ap-
peal is filed with the responsible HHS
official, the grantee must respond to
the appeal and submit a copy of its re-
sponse to the responsible HHS official
and to the prospective delegate agency
within 30 work days.

(d) Decision. (1) The responsible HHS
official will sustain the grantee’s deci-
sion, if the official determines the
grantee did not act arbitrarily, capri-
ciously, or otherwise contrary to law,
regulation, or other applicable require-
ments.

(2) The responsible HHS official will
render a written decision to each party
within a reasonable timeframe. The of-
ficial’s decision is final and not subject
to further appeal.

(3) If the responsible HHS official
finds the grantee did act arbitrarily,
capriciously, or otherwise contrary to
law, regulation, or other applicable re-
quirements, the grantee will be di-
rected to reevaluate their applications.

§1304.7 Legal fees.

(a) An agency is not authorized to
charge to its grant legal fees or other
costs incurred to appeal terminations,
reductions of funding, or denials of ap-
plications of refunding decisions.

(b) If a program prevails in a termi-
nation, reduction, or denial of refund-
ing decision, the responsible HHS offi-
cial may reimburse the agency for rea-
sonable and customary legal fees, in-
curred during the appeal, if:
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(1) The Departmental Appeals Board
overturns the responsible HHS offi-
cial’s decision;

(2) The agency can prove it incurred
fees during the appeal; and,

(3) The agency can prove the fees in-
curred are reasonable and customary.

Subpart B—Designation Renewal

§1304.10 Purpose and scope.

The purpose of this subpart is to set
forth policies and procedures for the
designation renewal of Head Start and
Early Head Start programs. It is in-
tended that these programs be adminis-
tered effectively and responsibly; that
applicants to administer programs re-
ceive fair and equitable consideration;
and that the legal rights of current
Head Start and Early Head Start
grantees be fully protected. The Des-
ignation Renewal System is estab-
lished in this part to determine wheth-
er Head Start and Early Head Start
agencies deliver high-quality services
to meet the educational, health, nutri-
tional, and social needs of the children
and families they serve; meet the pro-
gram and financial requirements and
standards described in section
641A(a)(1) of the Head Start Act; and
qualify to be designated for funding for
five years without competing for such
funding as required under section 641(c)
of the Head Start Act with respect to
Head Start agencies and pursuant to
section 645A(b)(12) and (d) with respect
to Early Head Start agencies. A com-
petition to select a new Head Start or
Early Head Start agency to replace a
Head Start or Early Head Start agency
that has been terminated voluntarily
or involuntarily is not part of the Des-
ignation Renewal System established
in this Part, and is subject instead to
the requirements of §1304.20.

§1304.11 Basis for determining wheth-
er a Head Start agency will be sub-
ject to an open competition.

A Head Start or Early Head Start
agency will be required to compete for
its next five years of funding whenever
the responsible HHS official deter-
mines that one or more of the fol-
lowing seven conditions existed during
the relevant time period under §1304.15:

§1304.11

(a) An agency has two or more defi-
ciencies across reviews conducted
under section 641A(c)(1)(A), (C), or (D)
of the Act during the relevant time pe-
riod under §1304.15.

(b) An agency has not, based on a re-
view conducted under section
641A(c)(1)(A), (C), or (D) of the Act dur-
ing the relevant time period under
§1304.15:

(1) Established program goals for im-
proving the school readiness of chil-
dren participating in its program in ac-
cordance with the requirements of sec-
tion 641A(g)(2) of the Act and dem-
onstrated that such goals:

(i) Appropriately reflect the ages of
children, birth to five, participating in
the program;

(ii) Align with the Head Start Early
Learning Outcomes Framework: Ages
Birth to Five, state early learning
guidelines, and the requirements and
expectations of the schools, to the ex-
tent that they apply to the ages of
children, birth to five, participating in
the program and at a minimum address
the domains of language and literacy
development, cognition and general
knowledge, approaches toward learn-
ing, physical well-being and motor de-
velopment, and social and emotional
development;

(iii) Were established in consultation
with the parents of children partici-
pating in the program.

(2) Taken steps to achieve the school
readiness goals described under para-
graph (b)(1) of this section dem-
onstrated by:

(i) Aggregating and analyzing aggre-
gate child-level assessment data at
least three times per year (except for
programs operating less than 90 days,
which will be required to do so at least
twice within their operating program
period) and using that data in combina-
tion with other program data to deter-
mine grantees’ progress toward meet-
ing its goals, to inform parents and the
community of results, and to direct
continuous improvement related to
curriculum, instruction, professional
development, program design and other
program decisions; and

(ii) Analyzing individual ongoing,
child-level assessment data for all chil-
dren birth to age five participating in
the program and using that data in
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