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(2) In the case of a party that is not
an individual, an officer or employee of
the party appearing for the entity pro
se or designated by the party’s rep-
resentative; or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government.

§2554.35 Will the hearing proceedings
be recorded?

The hearing will be recorded and
transcribed. Transcripts may be ob-
tained following the hearing from the
ALJ at a cost not to exceed the actual
cost of duplication. The transcript of
testimony, exhibits and other evidence
admitted at the hearing, and all papers
and requests filed in the proceeding
constitute the record for the decision
by the ALJ and the authority head.
The record may be inspected and cop-
ied (upon payment of a reasonable fee)
by anyone, unless otherwise ordered by
the ALJ pursuant to §2554.30.

§2554.36 Can a party informally dis-
cuss the case with the ALJ?

No. Such discussions are forbidden as
“‘ex parte communications” with the
ALJ. No party or person (except em-
ployees of the ALJ’s office) shall com-
municate in any way with the ALJ on
any matter at issue in a case, unless on
notice and opportunity for all parties
to participate.

This does not prohibit a person or
party from inquiring about the status
of a case or asking routine questions
concerning administrative functions or
procedures.

§2554.37 Are there sanctions for mis-
conduct?

(a) The ALJ may sanction a person,
including any party or representative
for—

(1) Failing to comply with an order,
rule, or procedure governing the pro-
ceeding;

(2) Failing to prosecute or defend an
action; or

(3) Engaging in other misconduct
that interferes with the speedy, or-
derly, or fair conduct of the hearing.

§2554.39

(b) Any such sanction, including but
not limited to those listed in para-
graphs (c), (d), and (e) of this section,
shall reasonably relate to the severity
and nature of the failure or mis-
conduct.

(c) When a party fails to comply with
an order, including an order for taking
a deposition, the production of evi-
dence within the party’s control, or a
request for admission, the ALJ may—

(1) Draw an inference in favor of the
requesting party with regard to the in-
formation sought;

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted;

(3) Prohibit the party failing to com-
ply with such order from introducing
evidence concerning, or otherwise rely-
ing upon testimony relating to the in-
formation sought; and

(4) Strike any part of the pleadings
or other submissions of the party fail-
ing to comply with such request.

(d) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or
may issue an initial decision imposing
penalties and assessments.

(e) The ALJ may refuse to consider
any motion, request, response, brief or
other document which is not filed in a
timely fashion.

§2554.38 Are post-hearing briefs re-
quired?

The ALJ may require the parties to
file post-hearing briefs. In any event,
any party may file a post-hearing brief.
The ALJ shall fix the time for filing
such briefs, not to exceed 60 days from
the date the parties receive the tran-
script of the hearing or, if applicable,
the stipulated record. Such briefs may
be accompanied by proposed findings of
fact and conclusions of law. The ALJ
may permit the parties to file reply
briefs.

DECISIONS AND APPEALS

§2554.39 How is the case decided?

(a) The ALJ will issue an initial deci-
sion based only on the record. It will
contain findings of fact, conclusions of
law, and the amount of any penalties
and assessments imposed.

813



§2554.40

(b) The ALJ will serve the initial de-
cision on all parties within 90 days
after close of the hearing or expiration
of any allowed time for submission of
post-hearing briefs. If the ALJ fails to
meet this deadline, he or she shall
promptly notify the parties of the rea-
son for the delay and set a new dead-
line.

(c) The findings of fact must include
a finding on each of the following
issues:

(1) Whether any one or more of the
claims or statements identified in the
complaint violate this part; and

(2) If the defendant is liable for pen-
alties or assessments, the appropriate
amount of any such penalties or assess-
ments, considering any mitigating or
aggravating factors.

(d) The initial decision will include a
description of the right of a defendant
found liable for a civil penalty or as-
sessment to file a motion for reconsid-
eration with the ALJ or a notice of ap-
peal with the authority head.

§2554.40 How are penalty and assess-
ment amounts determined?

(a) In determining an appropriate
amount of civil penalties and assess-
ments, the ALJ and the authority
head, upon appeal, should evaluate any
circumstances that mitigate or aggra-
vate the violation and should articu-
late in their opinions the reasons that
support the penalties and assessments
they impose. Because of the intangible
costs of fraud, the expense of inves-
tigating such conduct, and the need to
deter others who might be similarly
tempted, ordinarily double damages
and a significant civil penalty should
be imposed.

(b) Although not exhaustive, the fol-
lowing factors are among those that
may influence that ALJ and the au-
thority head in determining the
amount of penalties and assessments to
impose with respect to the misconduct
(i.e., the false, fictitious, or fraudulent
claims or statements) charged in the
complaint:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or statements were made;

45 CFR Ch. XXV (10-1-23 Edition)

(3) The degree of the defendant’s cul-
pability with respect to the mis-
conduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(5) The value of the Government’s ac-
tual loss as a result of the misconduct,
including foreseeable consequential
damages and the costs of investigation;

(6) The relationship of the amount
imposed as civil penalties to the
amount of the Government’s loss;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs;

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct;

(9) Whether the defendant attempted
to conceal the misconduct;

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it;

(11) Where the misconduct of employ-
ees or agents is imputed to the defend-
ant, the extent to which the defend-
ant’s practices fostered or attempted
to preclude such misconduct;

(12) Whether the defendant cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the defendant assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
defendant’s sophistication with respect
to it, including the extent of the de-
fendant’s prior participation in the
program or in similar transactions;

(15) Whether the defendant has been
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in
similar misconduct or to have dealt
dishonestly with the Government of
the United States or of a State, di-
rectly or indirectly; and

(16) The need to deter the defendant
and others from engaging in the same
or similar misconduct.

(c) Nothing in this section shall be
construed to limit the ALJ or the au-
thority head from considering any
other factors that in any given case
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may mitigate or aggravate the offense
for which penalties and assessments
are imposed.

§2554.41 Can a party request reconsid-
eration of the initial decision?

(a) Any party may file a motion for
reconsideration of the initial decision
with the ALJ within 20 days of receipt
of the initial decision. If the initial de-
cision was served by mail, there is a re-
buttable presumption that the initial
decision was received by the party 5
days from the date of mailing.

(b) A motion for reconsideration
must be accompanied by a supporting
brief and must describe specifically
each allegedly erroneous decision.

(c) Any response to a motion for re-
consideration will only be allowed if it
is requested by the ALJ.

(d) The ALJ will dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(e) If the ALJ issues a revised initial
decision upon motion of a party, that
party may not file another motion for
reconsideration.

§2554.42 When does the initial deci-
sion of the ALJ become final?

(a) The initial decision of the ALJ be-
comes the final decision of the Cor-
poration, and shall be binding on all
parties 30 days after it is issued, unless
any party timely files a motion for re-
consideration or any defendant ad-
judged to have submitted a false claim
or statement timely appeals to the
Corporation’s authority head, as set
forth in §2554.43.

(b) If the ALJ disposes of a motion
for reconsideration by denying it or by
issuing a revised initial decision, the
ALJ’s order on the motion for recon-
sideration becomes the final decision of
the Corporation 30 days after the order
is issued, unless a defendant adjudged
to have submitted a false claim or
statement timely appeals to the au-
thority head, within 30 days of the
ALJ’s order, as set forth in §2554.43.

§2554.43 What are the procedures for
appealing the ALJ decision?

(a) Any defendant who submits a
timely answer and is found liable for a
civil penalty or assessment in an ini-
tial decision may appeal the decision.

§2554.45

(b) The defendant may file a notice of
appeal with the authority head within
30 days following issuance of the initial
decision, serving a copy of the notice of
appeal on all parties and the ALJ. The
authority head may extend this dead-
line for up to an additional 30 days if
an extension request is filed within the
initial 30-day period and shows good
cause.

(c) The defendant’s appeal will not be
considered until all timely motions for
reconsideration have been resolved.

(d) If a timely motion for reconsider-
ation is denied, a notice of appeal may
be filed within 30 days following such
denial or issuance of a revised initial
decision, whichever applies.

(e) A notice of appeal must be sup-
ported by a written brief specifying
why the initial decision should be re-
versed or modified.

(f) The Corporation’s representative
may file a brief in opposition to the no-
tice of appeal within 30 days of receiv-
ing the defendant’s notice of appeal
and supporting brief.

(g) If a defendant timely files a no-
tice of appeal, and the time for filing
motions for reconsideration has ex-
pired, the ALJ will forward the record
of the proceeding to the authority
head.

§2554.44 What happens if an initial de-
cision is appealed?

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal
to the authority head.

(b) No administrative stay is avail-
able following a final decision of the
authority head.

§2554.45 Are there any limitations on
the right to appeal to the authority
head?

(a) A defendant has no right to ap-
pear personally, or through a rep-
resentative, before the authority head.

(b) There is no right to appeal any in-
terlocutory ruling.

(c) The authority head will not con-
sider any objection or evidence that
was not raised before the ALJ unless
the defendant demonstrates that the
failure to object was caused by extraor-
dinary circumstances. If the appealing
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§2554.46

defendant demonstrates to the satisfac-
tion of the authority head that ex-
traordinary circumstances prevented
the presentation of evidence at the
hearing, and that the additional evi-
dence is material, the authority head
may remand the matter to the ALJ for
consideration of the additional evi-
dence.

§2554.46 How does the authority head
dispose of an appeal?

(a) The authority head may affirm,
reduce, reverse, compromise, remand,
or settle any penalty or assessment im-
posed by the ALJ in the initial decision
or reconsideration decision.

(b) The authority head will promptly
serve each party to the appeal and the
ALJ with a copy of his or her decision.
This decision must contain a state-
ment describing the right of any per-
son, against whom a penalty or assess-
ment has been made, to seek judicial
review.

§2554.47
able?

31 U.S.C. 3805 authorizes judicial re-
view by the appropriate United States
District Court of any final Corporation
decision imposing penalties or assess-
ments, and specifies the procedures for
such review. To obtain judicial review,
a defendant must file a petition with
the appropriate court in a timely man-
ner.

What judicial review is avail-

§2554.48 Can the administrative com-
plaint be settled voluntarily?

(a) Parties may make offers of com-
promise or settlement at any time.
Any compromise or settlement must be
in writing.

(b) The reviewing official has the ex-
clusive authority to compromise or
settle the case from the date on which
the reviewing official is permitted to
issue a complaint until the ALJ issues
an initial decision.

(c) The authority head has exclusive
authority to compromise or settle the
case from the date of the ALJ’s initial
decision until initiation of any judicial
review or any action to collect the pen-
alties and assessments.

(d) The Attorney General has exclu-
sive authority to compromise or settle
the case while any judicial review or

45 CFR Ch. XXV (10-1-23 Edition)

any action to recover penalties and as-
sessments is pending.

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the authority head, or
the Attorney General, as appropriate.
The reviewing official may recommend
settlement terms to the authority head
or the Attorney General, as appro-
priate.

§2554.49 How are civil penalties and
assessments collected?

Section 3806 and 3808(b) of title 31,
United States Code, authorize actions
for collection of civil penalties and as-
sessments imposed under this Part and
specify the procedures for such actions.

§2554.50 What happens to collections?

All amounts collected pursuant to
this part shall be deposited as miscella-
neous receipts in the Treasury of the
United States, except as provided in 31
U.S.C. 3806(g).

§2554.51 What if the investigation in-
dicates criminal misconduct?

(a) Any investigating official may:

(1) Refer allegations of criminal mis-
conduct directly to the Department of
Justice for prosecution or for suit
under the False Claims Act or other
civil proceeding;

(2) Defer or postpone a report or re-
ferral to the reviewing official to avoid
interference with a criminal investiga-
tion or prosecution; or

(3) Issue subpoenas under other stat-
utory authority.

(b) Nothing in this part limits the re-
quirement that the Corporation em-
ployees report suspected violations of
criminal law to the Corporation’s Of-
fice of Inspector General or to the At-
torney General.

§2554.52 How does the Corporation
protect the rights of defendants?

These procedures separate the func-
tions of the investigating official, re-
viewing official, and the ALJ, each of
whom report to a separate organiza-
tional authority in accordance with 31
U.S.C. 3801. Except for purposes of set-
tlement, or as a witness or a represent-
ative in public proceedings, no inves-
tigating official, reviewing official, or
Corporation employee or agent who
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helps investigate, prepare, or present a
case may (in such case, or a factually
related case) participate in the initial
decision or the review of the initial de-
cision by the authority head. This sep-
aration of functions and organization
is designed to assure the independence
and impartiality of each government
official during every stage of the pro-
ceeding. The representative for the
Corporation may be employed in the
offices of either the investigating offi-
cial or the reviewing official.

PART 2555—NONDISCRIMINATION
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE

Subpart A—Introduction

Sec.

2555.100 Purpose and effective date.

2555.1056 Definitions.

25565.110 Remedial and affirmative action
and self-evaluation.

2555.115 Assurance required.

25565.120 Transfers of property.

25655.125 Effect of other requirements.
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ties.

2555.135 Designation of responsible em-
ployee and adoption of grievance proce-
dures.
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Subpart B—Coverage
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2555.2056 Educational institutions and other
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2555.210 Military and merchant marine edu-
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2555.215 Membership practices of certain or-
ganizations.

2555.220 Admission.

2555.225 Educational institutions eligible to
submit transition plans.

2555.230 Transition plans.
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Subpart C—Discrimination on the Basis of
Sex in Admission and Recruitment Pro-
hibited

2555.300 Admission.
2555.3056 Preference in admission.

§2555.100
2555.310 Recruitment.

Subpart D—Discrimination on the Basis of
Sex in Education Programs or Activities
Prohibited

2555.400
2555.405
2555.410

Education programs or activities.

Housing.

Comparable facilities.

25565.415 Access to course offerings.

2555.420 Access to schools operated by
LEAsS.

2555.425 Counseling and use of appraisal and
counseling materials.

25565.430 Financial assistance.

2555.435 Employment assistance to stu-
dents.

25565.440 Health and insurance benefits and
services.

2555.445 Marital or parental status.

2555.450 Athletics.

2555.455 Textbooks and curricular material.

Subpart E—Discrimination on the Basis of
Sex in Employment in Education Pro-
grams or Activities Prohibited

2555.500
2555.505
2555.510
2555.515
2555.520
2555.525

Employment.

Employment criteria.

Recruitment.

Compensation.

Job classification and structure.

Fringe benefits.

2555.530 Marital or parental status.

25565.5635 Effect of state or local law or other
requirements.

2555.540 Advertising.

2555.545 Pre-employment inquiries.

2555.550 Sex as a bona fide occupational
qualification.

Subpart F—Procedures

2555.600 Notice of covered programs.
2555.6056 Enforcement procedures.

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685,
1686, 1687, 1688.

SOURCE: 656 FR 52865, 52893, Aug. 30, 2000, un-
less otherwise noted.

Subpart A—Introduction

§2555.100 Purpose and effective date.

The purpose of these Title IX regula-
tions is to effectuate Title IX of the
Education Amendments of 1972, as
amended (except sections 904 and 906 of
those Amendments) (20 U.S.C. 1681,
1682, 1683, 1685, 1686, 1687, 1688), which is
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or
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