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requests a hearing, the organization
shall submit to the Commissioner, as
part of the request, a full written re-
sponse to each objection specified in
the notice of disapproval, including the
pertinent facts and reasons in support
of its response, and any and all docu-
mentation to support its position.
Service of the request shall also be
made on the individual(s) designated
by the Commissioner to represent him
or her.

(b) The Administration on Aging
shall have the opportunity to respond
within 30 days to the merits of the or-
ganization’s request.

(c) The Commissioner notifies the or-
ganization in writing of the date, time
and place for the hearing.

(d) The hearing procedures include
the right of the organization to:

(1) A hearing before the Commis-
sioner or an official designated by the
Commissioner;

(2) Be heard in person or to be rep-
resented by counsel, at no expense to
the Administration on Aging;

(3) Present written evidence prior to
and at the hearing, and present oral
evidence at the hearing if the Commis-
sioner or the Commissioner’s designee
decides that oral evidence is necessary
for the proper resolution of the issues
involved, and

(4) Have the staff directly responsible
for reviewing the application either
present at the hearing, or have a depo-
sition from the staff, whichever the
Commissioner or the Commissioner’s
designee decides.

(e) The Commissioner or the Com-
missioner’s designee conducts a fair
and impartial hearing, takes all nec-
essary action to avoid delay and to
maintain order and has all powers nec-
essary to these ends.

(f) Formal rules of evidence do not
apply to the hearings.

(g) The official hearing transcript to-
gether with all papers documents, ex-
hibits, and requests filed in the pro-
ceedings, including rulings, constitutes
the record for decision.

(h) After consideration of the record,
the Commissioner or the Commis-
sioner’s designee issues a written deci-
sion, based on the record, which sets
forth the reasons for the decision and
the evidence on which it was based.
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The decision is issued within 60 days of
the date of the hearing, constitutes the
final administrative action on the mat-
ter and is promptly mailed to the orga-
nization.

(i) Either the organization or the
staff of the Administration on Aging
may request, for good cause, an exten-
sion of any of the time limits specified
in this section.
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Subpart A—State Long-Term Care
Ombudsman Program

§1324.1 Definitions.

The following definitions apply to
this part:

Immediate family, pertaining to con-
flicts of interest as used in section 712
of the Act, means a member of the
household or a relative with whom
there is a close personal or significant
financial relationship.

Office of the State Long-Term Care Om-
budsman, as used in sections 711 and 712
of the Act, means the organizational
unit in a State or territory which is
headed by a State Long-Term Care Om-
budsman.

Representatives of the Office of the
State Long-Term Care Ombudsman, as
used in sections 711 and 712 of the Act,
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means the employees or volunteers des-
ignated by the Ombudsman to fulfill
the duties set forth in §1324.19(a),
whether personnel supervision is pro-
vided by the Ombudsman or his or her
designees or by an agency hosting a
local Ombudsman entity designated by
the Ombudsman pursuant to section
712(a)(b) of the Act.

Resident representative means any of
the following:

(1) An individual chosen by the resi-
dent to act on behalf of the resident in
order to support the resident in deci-
sion-making; access medical, social or
other personal information of the resi-
dent; manage financial matters; or re-
ceive notifications;

(2) A person authorized by State or
Federal law (including but not limited
to agents under power of attorney, rep-
resentative payees, and other fidu-
ciaries) to act on behalf of the resident
in order to support the resident in deci-
sion-making; access medical, social or
other personal information of the resi-
dent; manage financial matters; or re-
ceive notifications;

(3) Legal representative, as used in
section 712 of the Act; or

(4) The court-appointed guardian or
conservator of a resident.

(5) Nothing in this rule is intended to
expand the scope of authority of any
resident representative beyond that au-
thority specifically authorized by the
resident, State or Federal law, or a
court of competent jurisdiction.

State Long-Term Care Ombudsman, or
Ombudsman, as used in sections 711 and
712 of the Act, means the individual
who heads the Office and is responsible
to personally, or through representa-
tives of the Office, fulfill the functions,
responsibilities and duties set forth in
§§1324.13 and 1324.19.

State Long-Term Care Ombudsman pro-
gram, Ombudsman program, or program,
as used in sections 711 and 712 of the
Act, means the program through which
the functions and duties of the Office
are carried out, consisting of the Om-
budsman, the Office headed by the Om-
budsman, and the representatives of
the Office.

Willful interference means actions or
inactions taken by an individual in an
attempt to intentionally prevent,
interfere with, or attempt to impede
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the Ombudsman from performing any
of the functions or responsibilities set
forth in §1324.13, or the Ombudsman or
a representative of the Office from per-
forming any of the duties set forth in
§1324.19.

[80 FR 7758, Feb. 11, 2015, as amended at 81
FR 35646, June 3, 2016]

§1324.11 Establishment of the Office
of the State Long-Term Care Om-
budsman.

(a) The Office of the State Long-
Term Care Ombudsman shall be an en-
tity which shall be headed by the State
Long-Term Care Ombudsman, who
shall carry out all of the functions and
responsibilities set forth in §1324.13 and
shall carry out, directly and/or through
local Ombudsman entities, the duties
set forth in §1324.19.

(b) The State agency shall establish
the Office and, thereby carry out the
Long-Term Care Ombudsman program
in any of the following ways:

(1) The Office is a distinct entity,
separately identifiable, and located
within or connected to the State agen-
cy; or

(2) The State agency enters into a
contract or other arrangement with
any public agency or nonprofit organi-
zation which shall establish a sepa-
rately identifiable, distinct entity as
the Office.

(c) The State agency shall require
that the Ombudsman serve on a full-
time basis. In providing leadership and
management of the Office, the func-
tions, responsibilities, and duties, as
set forth in §§1324.13 and 1324.19 are to
constitute the entirety of the Ombuds-
man’s work. The State agency or other
agency carrying out the Office shall
not require or request the Ombudsman
to be responsible for leading, managing
or performing the work of non-ombuds-
man services or programs except on a
time-limited, intermittent basis.

(1) This provision does not limit the
authority of the Ombudsman program
to provide ombudsman services to pop-
ulations other than residents of long-
term care facilities so long as the ap-
propriations under the Act are utilized
to serve residents of long-term care fa-
cilities, as authorized by the Act.

(2) [Reserved]
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(d) The State agency, and other enti-
ty selecting the Ombudsman, if appli-
cable, shall ensure that the Ombuds-
man meets minimum qualifications
which shall include, but not be limited
to, demonstrated expertise in:

(1) Long-term services and supports
or other direct services for older per-
sons or individuals with disabilities;

(2) Consumer-oriented public policy
advocacy;

(3) Leadership and program manage-
ment skills; and

(4) Negotiation and problem resolu-
tion skills.

(e) Policies and procedures. Where the
Ombudsman has the legal authority to
do so, he or she shall establish policies
and procedures, in consultation with
the State agency, to carry out the Om-
budsman program in accordance with
the Act. Where State law does not pro-
vide the Ombudsman with legal author-
ity to establish policies and proce-
dures, the Ombudsman shall rec-
ommend policies and procedures to the
State agency or other agency in which
the Office is organizationally located,
and such agency shall establish Om-
budsman program policies and proce-
dures. Where local Ombudsman entities
are designated within area agencies on
aging or other entities, the Ombuds-
man and/or appropriate agency shall
develop such policies and procedures in
consultation with the agencies hosting
local Ombudsman entities and with
representatives of the Office. The poli-
cies and procedures must address the
matters within this subsection.

(1) Program administration. Policies
and procedures regarding program ad-
ministration must include, but not be
limited to:

(i) A requirement that the agency in
which the Office is organizationally lo-
cated must not have personnel policies
or practices which prohibit the Om-
budsman from performing the func-
tions and responsibilities of the Om-
budsman, as set forth in §1324.13, or
from adhering to the requirements of
section 712 of the Act. Nothing in this
provision shall prohibit such agency
from requiring that the Ombudsman,
or other employees or volunteers of the
Office, adhere to the personnel policies
and procedures of the entity which are
otherwise lawful.
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(ii) A requirement that an agency
hosting a local Ombudsman entity
must not have personnel policies or
practices which prohibit a representa-
tive of the Office from performing the
duties of the Ombudsman program or
from adhering to the requirements of
section 712 of the Act. Nothing in this
provision shall prohibit such agency
from requiring that representatives of
the Office adhere to the personnel poli-
cies and procedures of the host agency
which are otherwise lawful.

(iii) A requirement that the Ombuds-
man shall monitor the performance of
local Ombudsman entities which the
Ombudsman has designated to carry
out the duties of the Office.

(iv) A description of the process by
which the agencies hosting local Om-
budsman entities will coordinate with
the Ombudsman in the employment or
appointment of representatives of the
Office.

(v) Standards to assure prompt re-
sponse to complaints by the Office and/
or local Ombudsman entities which
prioritize abuse, neglect, exploitation
and time-sensitive complaints and
which consider the severity of the risk
to the resident, the imminence of the
threat of harm to the resident, and the
opportunity for mitigating harm to the
resident through provision of Ombuds-
man program services.

(vi) Procedures that clarify appro-
priate fiscal responsibilities of the
local Ombudsman entity, including but
not limited to clarifications regarding
access to programmatic fiscal informa-
tion by appropriate representatives of
the Office.

(2) Procedures for access. Policies and
procedures regarding timely access to
facilities, residents, and appropriate
records (regardless of format and in-
cluding, upon request, copies of such
records) by the Ombudsman and rep-
resentatives of the Office must include,
but not be limited to:

(i) Access to enter all long-term care
facilities at any time during a facili-
ty’s regular business hours or regular
visiting hours, and at any other time
when access may be required by the
circumstances to be investigated;

(ii) Access to all residents to perform
the functions and duties set forth in
§§1324.13 and 1324.19;
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(iii) Access to the name and contact
information of the resident representa-
tive, if any, where needed to perform
the functions and duties set forth in
§§1324.13 and 1324.19;

(iv) Access to review the medical, so-
cial and other records relating to a
resident, if—

(A) The resident or resident rep-
resentative communicates informed
consent to the access and the consent
is given in writing or through the use
of auxiliary aids and services;

(B) The resident or resident rep-
resentative communicates informed
consent orally, visually, or through the
use of auxiliary aids and services, and
such consent is documented contem-
poraneously by a representative of the
Office in accordance with such proce-
dures; and

(C) Access is necessary in order to in-
vestigate a complaint, the resident rep-
resentative refuses to consent to the
access, a representative of the Office
has reasonable cause to believe that
the resident representative is not act-
ing in the best interests of the resi-
dent, and the representative of the Of-
fice obtains the approval of the Om-
budsman;

(v) Access to the administrative
records, policies, and documents, to
which the residents have, or the gen-
eral public has access, of long-term
care facilities;

(vi) Access of the Ombudsman to,
and, upon request, copies of all licens-
ing and certification records main-
tained by the State with respect to
long-term care facilities; and

(vii) Reaffirmation that the Health
Insurance Portability and Account-
ability Act of 1996 (HIPAA) Privacy
Rule, 45 CFR part 160 and 45 CFR part
164, subparts A and E, does not pre-
clude release by covered entities of
resident private health information or
other resident identifying information
to the Ombudsman program, including
but not limited to residents’ medical,
social, or other records, a list of resi-
dent names and room numbers, or in-
formation collected in the course of a
State or Federal survey or inspection
process.

(3) Disclosure. Policies and procedures
regarding disclosure of files, records
and other information maintained by
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the Ombudsman program must include,
but not be limited to:

(i) Provision that the files, records,
and information maintained by the
Ombudsman program may be disclosed
only at the discretion of the Ombuds-
man or designee of the Ombudsman for
such purpose and in accordance with
the criteria developed by the Ombuds-
man, as required by §1324.13(e);

(ii) Prohibition of the disclosure of
identifying information of any resident
with respect to whom the Ombudsman
program maintains files, records, or in-
formation, except as otherwise pro-
vided by §1324.19(b)(5) through (8), un-
less:

(A) The resident or the resident rep-
resentative communicates informed
consent to the disclosure and the con-
sent is given in writing or through the
use of auxiliary aids and services;

(B) The resident or resident rep-
resentative communicates informed
consent orally, visually, or through the
use of auxiliary aids and services and
such consent is documented contem-
poraneously by a representative of the
Office in accordance with such proce-
dures; or

(C) The disclosure is required by
court order;

(iii) Prohibition of the disclosure of
identifying information of any com-
plainant with respect to whom the Om-
budsman program maintains files,
records, or information, unless:

(A) The complainant communicates
informed consent to the disclosure and
the consent is given in writing or
through the use of auxiliary aids and
services;

(B) The complainant communicates
informed consent orally, visually, or
through the use of auxiliary aids and
services and such consent is docu-
mented contemporaneously by a rep-
resentative of the Office in accordance
with such procedures; or

(C) The disclosure is required by
court order;

(iv) Exclusion of the Ombudsman and
representatives of the Office from
abuse reporting requirements, includ-
ing when such reporting would disclose
identifying information of a complain-
ant or resident without appropriate
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consent or court order, except as other-
wise provided in §1324.19(b)(5) through
(8); and

(v) Adherence to the provisions of
paragraph (e)(3) of this section, regard-
less of the source of the request for in-
formation or the source of funding for
the services of the Ombudsman pro-
gram, notwithstanding section
705(a)(6)(c) of the Act.

(4) Conflicts of interest. Policies and
procedures regarding conflicts of inter-
est must establish mechanisms to iden-
tify and remove or remedy conflicts of
interest as provided in §1324.21, includ-
ing:

(i) Ensuring that no individual, or
member of the immediate family of an
individual, involved in the employment
or appointment of the Ombudsman is
subject to a conflict of interest;

(ii) Requiring that other agencies in
which the Office or local Ombudsman
entities are organizationally located
have policies in place to prohibit the
employment or appointment of an Om-
budsman or representatives of the Of-
fice with a conflict that cannot be ade-
quately removed or remedied;

(iii) Requiring that the Ombudsman
take reasonable steps to refuse, sus-
pend or remove designation of an indi-
vidual who has a conflict of interest, or
who has a member of the immediate
family with a conflict of interest,
which cannot be adequately removed or
remedied;

(iv) Establishing the methods by
which the Office and/or State agency
will periodically review and identify
conflicts of the Ombudsman and rep-
resentatives of the Office; and

(v) Establishing the actions the Of-
fice and/or State agency will require
the Ombudsman or representatives of
the Office to take in order to remedy or
remove such conflicts.

(b) Systems advocacy. Policies and pro-
cedures related to systems advocacy
must assure that the Office is required
and has sufficient authority to carry
out its responsibility to analyze, com-
ment on, and monitor the development
and implementation of Federal, State,
and local laws, regulations, and other
government policies and actions that
pertain to long-term care facilities and
services and to the health, safety, wel-
fare, and rights of residents, and to rec-
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ommend any changes in such laws, reg-
ulations, and policies as the Office de-
termines to be appropriate.

(1) Such procedures must exclude the
Ombudsman and representatives of the
Office from any State lobbying prohibi-
tions to the extent that such require-
ments are inconsistent with section 712
of the Act.

(ii) Nothing in this part shall pro-
hibit the Ombudsman or the State
agency or other agency in which the
Office is organizationally located from
establishing policies which promote
consultation regarding the determina-
tions of the Office related to rec-
ommended changes in laws, regula-
tions, and policies. However, such a
policy shall not require a right to re-
view or pre-approve positions or com-
munications of the Office.

(6) Designation. Policies and proce-
dures related to designation must es-
tablish the criteria and process by
which the Ombudsman shall designate
and refuse, suspend or remove designa-
tion of local Ombudsman entities and
representatives of the Office.

(i) Such criteria should include, but
not be limited to, the authority to
refuse, suspend or remove designation
a local Ombudsman entity or rep-
resentative of the Office in situations
in which an identified conflict of inter-
est cannot be adequately removed or
remedied as set forth in §1324.21.

(ii) [Reserved]

() Grievance process. Policies and pro-
cedures related to grievances must es-
tablish a grievance process for the re-
ceipt and review of grievances regard-
ing the determinations or actions of
the Ombudsman and representatives of
the Office.

(i) Such process shall include an op-
portunity for reconsideration of the
Ombudsman decision to refuse, sus-
pend, or remove designation of a local
Ombudsman entity or representative of
the Office. Notwithstanding the griev-
ance process, the Ombudsman shall
make the final determination to des-
ignate or to refuse, suspend, or remove
designation of a local Ombudsman en-
tity or representative of the Office.

(ii) [Reserved]

(8) Determinations of the Office. Poli-
cies and procedures related to the de-
terminations of the Office must ensure
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that the Ombudsman, as head of the
Office, shall be able to independently
make determinations and establish po-
sitions of the Office, without nec-
essarily representing the determina-
tions or positions of the State agency
or other agency in which the Office is
organizationally located, regarding:

(i) Disclosure of information main-
tained by the Ombudsman program
within the limitations set forth in sec-
tion 712(d) of the Act;

(ii) Recommendations to changes in
Federal, State and local laws, regula-
tions, policies and actions pertaining
to the health, safety, welfare, and
rights of residents; and

(iii) Provision of information to pub-
lic and private agencies, legislators,
the media, and other persons, regard-
ing the problems and concerns of resi-
dents and recommendations related to
the problems and concerns.

[80 FR 7758, Feb. 11, 2015, as amended at 81
FR 35646, June 3, 2016; 85 FR 72911, Nov. 16,
2020]

§1324.13 Functions and responsibil-
ities of the State Long-Term Care
Ombudsman.

The Ombudsman, as head of the Of-
fice, shall have responsibility for the
leadership and management of the Of-
fice in coordination with the State
agency, and, where applicable, any
other agency carrying out the Ombuds-
man program, as follows.

(a) Functions. The Ombudsman shall,
personally or through representatives
of the Office—

(1) Identify, investigate, and resolve
complaints that—

(i) Are made by, or on behalf of, resi-
dents; and

(ii) Relate to action, inaction, or de-
cisions, that may adversely affect the
health, safety, welfare, or rights of
residents (including the welfare and
rights of residents with respect to the
appointment and activities of resident
representatives) of—

(A) Providers, or representatives of
providers, of long-term care;

(B) Public agencies; or

(C) Health and social service agen-
cies.

(2) Provide services to protect the
health, safety, welfare, and rights of
the residents;
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(3) Inform residents about means of
obtaining services provided by the Om-
budsman program;

(4) Ensure that residents have reg-
ular and timely access to the services
provided through the Ombudsman pro-
gram and that residents and complain-
ants receive timely responses from rep-
resentatives of the Office to requests
for information and complaints;

(5) Represent the interests of resi-
dents before governmental agencies,
assure that individual residents have
access to, and pursue (as the Ombuds-
man determines as necessary and con-
sistent with resident interests) admin-
istrative, legal, and other remedies to
protect the health, safety, welfare, and
rights of residents;

(6) Provide administrative and tech-
nical assistance to representatives of
the Office and agencies hosting local
Ombudsman entities;

(7T(1) Analyze, comment on, and mon-
itor the development and implementa-
tion of Federal, State, and local laws,
regulations, and other governmental
policies and actions, that pertain to
the health, safety, welfare, and rights
of the residents, with respect to the
adequacy of long-term care facilities
and services in the State;

(ii) Recommend any changes in such
laws, regulations, policies, and actions
as the Office determines to be appro-
priate; and

(iii) Facilitate public comment on
the laws, regulations, policies, and ac-
tions;

(iv) Provide leadership to statewide
systems advocacy efforts of the Office
on behalf of long-term care facility
residents, including coordination of
systems advocacy efforts carried out
by representatives of the Office; and

(v) Provide information to public and
private agencies, legislators, the
media, and other persons, regarding
the problems and concerns of residents
and recommendations related to the
problems and concerns.

(vi) Such determinations and posi-
tions shall be those of the Office and
shall not necessarily represent the de-
terminations or positions of the State
agency or other agency in which the
Office is organizationally located.

(vii) In carrying out systems advo-
cacy efforts of the Office on behalf of
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long-term care facility residents and
pursuant to the receipt of grant funds
under the Act, the provision of infor-
mation, recommendations of changes
of laws to legislators, and rec-
ommendations of changes of regula-
tions and policies to government agen-
cies by the Ombudsman or representa-
tives of the Office do not constitute
lobbying activities as defined by 45
CFR part 93.

(8) Coordinate with and promote the
development of citizen organizations
consistent with the interests of resi-
dents; and

(9) Promote, provide technical sup-
port for the development of, and pro-
vide ongoing support as requested by
resident and family councils to protect
the well-being and rights of residents;
and

(b) The Ombudsman shall be the head
of a unified statewide program and
shall:

(1) Establish or recommend policies,
procedures and standards for adminis-
tration of the Ombudsman program
pursuant to §1324.11(e);

(2) Require representatives of the Of-
fice to fulfill the duties set forth in
§1324.19 in accordance with Ombuds-
man program policies and procedures.

(c) Designation. The Ombudsman shall
determine designation, and refusal,
suspension, or removal of designation,
of local Ombudsman entities and rep-
resentatives of the Office pursuant to
section 712(a)(5) of the Act and the poli-
cies and procedures set forth in
§1324.11(e)(6).

(1) Where an Ombudsman chooses to
designate local Ombudsman entities,
the Ombudsman shall:

(i) Designate local Ombudsman enti-
ties to be organizationally located
within public or non-profit private en-
tities;

(ii) Review and approve plans or con-
tracts governing local Ombudsman en-
tity operations, including, where appli-
cable, through area agency on aging
plans, in coordination with the State
agency; and

(iii) Monitor, on a regular basis, the
Ombudsman program performance of
local Ombudsman entities.

(2) Training requirements. The Om-
budsman shall establish procedures for
training for certification and con-
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tinuing education of the representa-
tives of the Office, based on model
standards established by the Director
of the Office of Long-Term Care Om-
budsman Programs as described in sec-
tion 201(d) of the Act, in consultation
with residents, resident representa-
tives, citizen organizations, long-term
care providers, and the State agency,
that—

(i) Specify a minimum number of
hours of initial training;

(ii) Specify the content of the train-
ing, including training relating to Fed-
eral, State, and local laws, regulations,
and policies, with respect to long-term
care facilities in the State; investiga-
tive and resolution techniques; and
such other matters as the Office deter-
mines to be appropriate; and

(iii) Specify an annual number of
hours of in-service training for all rep-
resentatives of the Office;

(3) Prohibit any representative of the
Office from carrying out the duties de-
scribed in §1324.19 unless the represent-
ative—

(i) Has received the training required
under paragraph (c)(2) of this section or
is performing such duties under super-
vision of the Ombudsman or a des-
ignated representative of the Office as
part of certification training require-
ments; and

(ii) Has been approved by the Om-
budsman as qualified to carry out the
activity on behalf of the Office;

(4) The Ombudsman shall investigate
allegations of misconduct by represent-
atives of the Office in the performance
of Ombudsman program duties and, as
applicable, coordinate such investiga-
tions with the State agency in which
the Office is organizationally located,
agency hosting the local Ombudsman
entity and/or the local Ombudsman en-
tity.

(6) Policies, procedures, or practices
which the Ombudsman determines to
be in conflict with the laws, policies, or
procedures governing the Ombudsman
program shall be sufficient grounds for
refusal, suspension, or removal of des-
ignation of the representative of the
Office and/or the local Ombudsman en-
tity.

(d) Ombudsman program information.
The Ombudsman shall manage the
files, records, and other information of
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the Ombudsman program, whether in
physical, electronic, or other formats,
including information maintained by
representatives of the Office and local
Ombudsman entities pertaining to the
cases and activities of the Ombudsman
program. Such files, records, and other
information are the property of the Of-
fice. Nothing in this provision shall
prohibit a representative of the Office
or a local Ombudsman entity from
maintaining such information in ac-
cordance with Ombudsman program re-
quirements.

(e) Disclosure. In making determina-
tions regarding the disclosure of files,
records and other information main-
tained by the Ombudsman program,
the Ombudsman shall:

(1) Have the sole authority to make
or delegate determinations concerning
the disclosure of the files, records, and
other information maintained by the
Ombudsman program. The Ombudsman
shall comply with section 712(d) of the
Act in responding to requests for dis-
closure of files, records, and other in-
formation, regardless of the format of
such file, record, or other information,
the source of the request, and the
sources of funding to the Ombudsman
program;

(2) Develop and adhere to criteria to
guide the Ombudsman’s discretion in
determining whether to disclose the
files, records or other information of
the Office; and

(3) Develop and adhere to a process
for the appropriate disclosure of infor-
mation maintained by the Office, in-
cluding:

(i) Classification of at least the fol-
lowing types of files, records, and infor-

mation: medical, social and other
records of residents; administrative
records, policies, and documents of

long-term care facilities; licensing and
certification records maintained by the
State with respect to long-term care
facilities; and data collected in the
Ombudsman program reporting system;
and

(ii) Identification of the appropriate
individual designee or category of des-
ignee, if other than the Ombudsman,
authorized to determine the disclosure
of specific categories of information in
accordance with the criteria described
in paragraph (e) of this section.
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(f) Fiscal management. The Ombuds-
man shall determine the use of the fis-
cal resources appropriated or otherwise
available for the operation of the Of-
fice. Where local Ombudsman entities
are designated, the Ombudsman shall
approve the allocations of Federal and
State funds provided to such entities,
subject to applicable Federal and State
laws and policies. The Ombudsman
shall determine that program budgets
and expenditures of the Office and local
Ombudsman entities are consistent
with laws, policies and procedures gov-
erning the Ombudsman program.

(g) Annual report. The Ombudsman
shall independently develop and pro-
vide final approval of an annual report
as set forth in section 712(h)(1) of the
Act and as otherwise required by the
Assistant Secretary.

(1) Such report shall:

(i) Describe the activities carried out
by the Office in the year for which the
report is prepared;

(ii) Contain analysis of Ombudsman
program data;

(iii) Describe evaluation of the prob-
lems experienced by, and the com-
plaints made by or on behalf of, resi-
dents;

(iv) Contain policy, regulatory, and/
or legislative recommendations for im-
proving quality of the care and life of
the residents; protecting the health,
safety, welfare, and rights of the resi-
dents; and resolving resident com-
plaints and identified problems or bar-
riers;

(v) Contain analysis of the success of
the Ombudsman program, including
success in providing services to resi-
dents of, assisted living, board and care
facilities and other similar adult care
facilities; and

(vi) Describe barriers that prevent
the optimal operation of the Ombuds-
man program.

(2) The Ombudsman shall make such
report available to the public and sub-
mit it to the Assistant Secretary, the
chief executive officer of the State, the
State legislature, the State agency re-
sponsible for licensing or certifying
long-term care facilities, and other ap-
propriate governmental entities.

(h) Through adoption of memoranda
of understanding and other means, the
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Ombudsman shall lead state-level co-
ordination, and support appropriate
local Ombudsman entity coordination,
between the Ombudsman program and
other entities with responsibilities rel-
evant to the health, safety, well-being
or rights of residents of long-term care
facilities including, but not limited to:

(1) Area agency on aging programs;

(2) Aging and disability resource cen-
ters;

(3) Adult protective services pro-
grams;

(4) Protection and advocacy systems,
as designated by the State, and as es-
tablished under the Developmental Dis-
abilities Assistance and Bill of Rights
Act of 2000 (42 U.S.C. 15001 et seq.);

(5) Facility and long-term care pro-
vider licensure and certification pro-
grams;

(6) The State Medicaid fraud control
unit, as defined in section 1903(q) of the
Social Security Act (42 U.S.C. 1396b(q));

(7) Victim assistance programs;

(8) State and local law enforcement
agencies;

(9) Courts of competent jurisdiction;
and

(10) The State legal assistance devel-
oper and legal assistance programs, in-
cluding those provided under section
306(a)(2)(C) of the Act.

(i) The Ombudsman shall carry out
such other activities as the Assistant
Secretary determines to be appro-
priate.

[80 FR 7758, Feb. 11, 2015, as amended at 81
FR 35646, June 3, 2016]

§1324.15 State agency responsibilities
related to the Ombudsman pro-
gram.

(a) In addition to the responsibilities
set forth in part 1321 of this chapter,
the State agency shall ensure that the
Ombudsman complies with the relevant
provisions of the Act and of this rule.

(b) The State agency shall ensure,
through the development of policies,
procedures, and other means, con-
sistent with §1324.11(e)(2), that the Om-
budsman program has sufficient au-
thority and access to facilities, resi-
dents, and information needed to fully
perform all of the functions, respon-
sibilities, and duties of the Office.

(c) The State agency shall provide
opportunities for training for the Om-
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budsman and representatives of the Of-
fice in order to maintain expertise to
serve as effective advocates for resi-
dents. The State agency may utilize
funds appropriated under Title III and/
or Title VII of the Act designated for
direct services in order to provide ac-
cess to such training opportunities.

(d) The State agency shall provide
personnel supervision and management
for the Ombudsman and representa-
tives of the Office who are employees
of the State agency. Such management
shall include an assessment of whether
the Office is performing all of its func-
tions under the Act.

(e) The State agency shall provide
monitoring, as required by §1321.11(b)
of this chapter, including but not lim-
ited to fiscal monitoring, where the Of-
fice and/or local Ombudsman entity is
organizationally located within an
agency under contract or other ar-
rangement with the State agency.
Such monitoring shall include an as-
sessment of whether the Ombudsman
program is performing all of the func-
tions, responsibilities and duties set
forth in §§1324.13 and 1324.19. The State
agency may make reasonable requests
of reports, including aggregated data
regarding Ombudsman program activi-
ties, to meet the requirements of this
provision.

(f) The State agency shall ensure
that any review of files, records or
other information maintained by the
Ombudsman program is consistent
with the disclosure limitations set
forth in §§1324.11(e)(3) and 1324.13(e).

(g) The State agency shall integrate
the goals and objectives of the Office
into the State plan and coordinate the
goals and objectives of the Office with
those of other programs established
under Title VII of the Act and other
State elder rights, disability rights,
and elder justice programs, including,
but not limited to, legal assistance pro-
grams provided under section
306(a)(2)(C) of the Act, to promote col-
laborative efforts and diminish dupli-
cative efforts. Where applicable, the
State agency shall require inclusion of
goals and objectives of local Ombuds-
man entities into area plans on aging.

(h) The State agency shall provide
elder rights leadership. In so doing, it
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shall require the coordination of Om-
budsman program services with, the
activities of other programs authorized
by Title VII of the Act as well as other
State and local entities with respon-
sibilities relevant to the health, safety,
well-being or rights of older adults, in-
cluding residents of long-term care fa-
cilities as set forth in §1324.13(h).

(1) Interference, retaliation and repris-
als. The State agency shall:

(1) Ensure that it has mechanisms to
prohibit and investigate allegations of
interference, retaliation and reprisals:

(i) by a long-term care facility, other
entity, or individual with respect to
any resident, employee, or other person
for filing a complaint with, providing
information to, or otherwise cooper-
ating with any representative of the
Office; or

(ii) by a long-term care facility,
other entity or individual against the
Ombudsman or representatives of the
Office for fulfillment of the functions,
responsibilities, or duties enumerated
at §§1324.13 and 1324.19; and

(2) Provide for appropriate sanctions
with respect to interference, retalia-
tion and reprisals.

(j) Legal counsel. (1) The State agency
shall ensure that:

(i) Legal counsel for the Ombudsman
program is adequate, available, has
competencies relevant to the legal
needs of the program and of residents,
and is without conflict of interest (as
defined by the State ethical standards
governing the legal profession), in
order to—

(A) Provide consultation and rep-
resentation as needed in order for the
Ombudsman program to protect the
health, safety, welfare, and rights of
residents; and

(B) Provide consultation and/or rep-
resentation as needed to assist the Om-
budsman and representatives of the Of-
fice in the performance of their official
functions, responsibilities, and duties,
including, but not limited to, com-
plaint resolution and systems advo-
cacy;

(ii) The Ombudsman and representa-
tives of the Office assist residents in
seeking administrative, legal, and
other appropriate remedies. In so
doing, the Ombudsman shall coordinate
with the legal services developer, legal

45 CFR Ch. XIIl (10-1-23 Edition)

services providers, and victim assist-
ance services to promote the avail-
ability of legal counsel to residents;
and

(iii) Legal representation, arranged
by or with the approval of the Ombuds-
man, is provided to the Ombudsman or
any representative of the Office against
whom suit or other legal action is
brought or threatened to be brought in
connection with the performance of the
official duties.

(2) Such legal counsel may be pro-
vided by one or more entities, depend-
ing on the nature of the competencies
and services needed and as necessary to
avoid conflicts of interest (as defined
by the State ethical standards gov-
erning the legal profession). However,
at a minimum, the Office shall have ac-
cess to an attorney knowledgeable
about the Federal and State laws pro-
tecting the rights of residents and gov-
erning long-term care facilities.

(3) Legal representation of the Om-
budsman program by the Ombudsman
or representative of the Office who is a
licensed attorney shall not by itself
constitute sufficiently adequate legal
counsel.

(4) The communications between the
Ombudsman and legal counsel are sub-
ject to attorney-client privilege.

(k) The State agency shall require
the Office to:

(1) Develop and provide final ap-
proval of an annual report as set forth
in section 712(h)(1) of the Act and
§1324.13(g) and as otherwise required by
the Assistant Secretary.

(2) Analyze, comment on, and mon-
itor the development and implementa-
tion of Federal, State, and local laws,
regulations, and other government
policies and actions that pertain to
long-term care facilities and services,
and to the health, safety, welfare, and
rights of residents, in the State, and
recommend any changes in such laws,
regulations, and policies as the Office
determines to be appropriate;

(3) Provide such information as the
Office determines to be necessary to
public and private agencies, legisla-
tors, the media, and other persons, re-
garding the problems and concerns of
individuals residing in long-term care
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facilities; and recommendations re-
lated to such problems and concerns;
and

(4) Establish procedures for the train-
ing of the representatives of the Office,
as set forth in §1324.13(c)(2).

(5) Coordinate Ombudsman program
services with entities with responsibil-
ities relevant to the health, safety,
welfare, and rights of residents of long-
term care facilities, as set forth in
§1324.13(h).

[80 FR 7758, Feb. 11, 2015, as amended at 81
FR 35646, June 3, 2016; 85 FR 72911, Nov. 16,
2020]

§1324.17 Responsibilities of agencies
hosting local Ombudsman entities.

(a) The agency in which a local Om-
budsman entity is organizationally lo-
cated shall be responsible for the per-
sonnel management, but not the pro-
grammatic oversight, of representa-
tives, including employee and volun-
teer representatives, of the Office.

(b) The agency in which a local Om-
budsman entity is organizationally lo-
cated shall not have personnel policies
or practices which prohibit the rep-
resentatives of the Office from per-
forming the duties, or from adhering to
the access, confidentiality and disclo-
sure requirements of section 712 of the
Act, as implemented through this rule
and the policies and procedures of the
Office.

(1) Policies, procedures and practices,
including personnel management prac-
tices of the host agency, which the Om-
budsman determines conflict with the
laws or policies governing the Ombuds-
man program shall be sufficient
grounds for the refusal, suspension, or
removal of the designation of local Om-
budsman entity by the Ombudsman.

(2) Nothing in this provision shall
prohibit the host agency from requir-
ing that the representatives of the Of-
fice adhere to the personnel policies
and procedures of the agency which are
otherwise lawful.

§1324.19 Duties of the representatives
of the Office.

In carrying out the duties of the Of-
fice, the Ombudsman may designate an
entity as a local Ombudsman entity
and may designate an employee or vol-
unteer of the local Ombudsman entity
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as a representative of the Office. Rep-
resentatives of the Office may also be
designated employees or volunteers
within the Office.

(a) Duties. An individual so des-
ignated as a representative of the Of-
fice shall, in accordance with the poli-
cies and procedures established by the
Office and the State agency:

(1) Identify, investigate, and resolve
complaints made by or on behalf of
residents that relate to action, inac-
tion, or decisions, that may adversely
affect the health, safety, welfare, or
rights of the residents;

(2) Provide services to protect the
health, safety, welfare, and rights of
residents;

(3) Ensure that residents in the serv-
ice area of the local Ombudsman entity
have regular and timely access to the
services provided through the Ombuds-
man program and that residents and
complainants receive timely responses
to requests for information and com-
plaints;

(4) Represent the interests of resi-
dents before government agencies and
assure that individual residents have
access to, and pursue (as the represent-
ative of the Office determines nec-
essary and consistent with resident in-
terest) administrative, legal, and other
remedies to protect the health, safety,
welfare, and rights of the residents;

(5)(1) Review, and if necessary, com-
ment on any existing and proposed
laws, regulations, and other govern-
ment policies and actions, that pertain
to the rights and well-being of resi-
dents; and

(ii) Facilitate the ability of the pub-
lic to comment on the laws, regula-
tions, policies, and actions;

(6) Promote, provide technical sup-
port for the development of, and pro-
vide ongoing support as requested by
resident and family councils; and

(7) Carry out other activities that the
Ombudsman determines to be appro-
priate.

(b) Complaint processing. (1) With re-
spect to identifying, investigating and
resolving complaints, and regardless of
the source of the complaint (i.e. com-
plainant), the Ombudsman and the rep-
resentatives of the Office serve the
resident of a long-term care facility.
The Ombudsman or representative of
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the Office shall investigate a com-
plaint, including but not limited to a
complaint related to abuse, neglect, or
exploitation, for the purposes of resolv-
ing the complaint to the resident’s sat-
isfaction and of protecting the health,
welfare, and rights of the resident. The
Ombudsman or representative of the
Office may identify, investigate and re-
solve a complaint impacting multiple
residents or all residents of a facility.

(2) Regardless of the source of the
complaint (i.e. the complainant), in-
cluding when the source is the Ombuds-
man or representative of the Office, the
Ombudsman or representative of the
Office must support and maximize resi-
dent participation in the process of re-
solving the complaint as follows:

(i) The Ombudsman or representative
of Office shall offer privacy to the resi-
dent for the purpose of confidentially
providing information and hearing, in-
vestigating and resolving complaints.

(ii) The Ombudsman or representa-
tive of the Office shall personally dis-
cuss the complaint with the resident
(and, if the resident is unable to com-
municate informed consent, the resi-
dent’s representative) in order to:

(A) Determine the perspective of the
resident (or resident representative,
where applicable) of the complaint;

(B) Request the resident (or resident
representative, where applicable) to
communicate informed consent in
order to investigate the complaint;

(C) Determine the wishes of the resi-
dent (or resident representative, where
applicable) with respect to resolution
of the complaint, including whether
the allegations are to be reported and,
if so, whether Ombudsman or rep-
resentative of the Office may disclose
resident identifying information or
other relevant information to the facil-
ity and/or appropriate agencies. Such
report and disclosure shall be con-
sistent with paragraph (b)(3) of this
section;

(D) Advise the resident (and resident
representative, where applicable) of the
resident’s rights;

(E) Work with the resident (or resi-
dent representative, where applicable)
to develop a plan of action for resolu-
tion of the complaint;
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(F) Investigate the complaint to de-
termine whether the complaint can be
verified; and

(G) Determine whether the complaint
is resolved to the satisfaction of the
resident (or resident representative,
where applicable).

(iii) Where the resident is unable to
communicate informed consent, and
has no resident representative, the Om-
budsman or representative of the Office
shall:

(A) Take appropriate steps to inves-
tigate and work to resolve the com-
plaint in order to protect the health,
safety, welfare and rights of the resi-
dent; and

(B) Determine whether the complaint
was resolved to the satisfaction of the
complainant.

(iv) In determining whether to rely
upon a resident representative to com-
municate or make determinations on
behalf of the resident related to com-
plaint processing, the Ombudsman or
representative of the Office shall ascer-
tain the extent of the authority that
has been granted to the resident rep-
resentative under court order (in the
case of a guardian or conservator), by
power of attorney or other document
by which the resident has granted au-
thority to the representative, or under
other applicable State or Federal law.

(3) The Ombudsman or representative
of the Office may provide information
regarding the complaint to another
agency in order for such agency to sub-
stantiate the facts for regulatory, pro-
tective services, law enforcement, or
other purposes so long as the Ombuds-
man or representative of the Office ad-
heres to the disclosure requirements of
section 712(d) of the Act and the proce-
dures set forth in §1324.11(e)(3).

(i) Where the goals of a resident or
resident representative are for regu-
latory, protective services or law en-
forcement action, and the Ombudsman
or representative of the Office deter-
mines that the resident or resident rep-
resentative has communicated in-
formed consent to the Office, the Office
must assist the resident or resident
representative in contacting the appro-
priate agency and/or disclose the infor-
mation for which the resident has pro-
vided consent to the appropriate agen-
cy for such purposes.
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(ii) Where the goals of a resident or
resident representative can be served
by disclosing information to a facility
representative and/or referrals to an
entity other than those referenced in
paragraph (b)(3)(i) of this section, and
the Ombudsman or representative of
the Office determines that the resident
or resident representative has commu-
nicated informed consent to the Om-
budsman program, the Ombudsman or
representative of the Office may assist
the resident or resident representative
in contacting the appropriate facility
representative or the entity, provide
information on how a resident or rep-
resentative may obtain contact infor-
mation of such facility representatives
or entities, and/or disclose the informa-
tion for which the resident has pro-
vided consent to an appropriate facility
representative or entity, consistent
with Ombudsman program procedures.

(iii) In order to comply with the
wishes of the resident, (or, in the case
where the resident is unable to commu-
nicate informed consent, the wishes of
the resident representative), the Om-
budsman and representatives of the Of-
fice shall not report suspected abuse,
neglect or exploitation of a resident
when a resident or resident representa-
tive has not communicated informed
consent to such report except as set
forth in paragraphs (b)(5) through (7) of
this section, notwithstanding State
laws to the contrary.

(4) For purposes of paragraphs (b)(1)
through (3) of this section, communica-
tion of informed consent may be made
in writing, including through the use of
auxiliary aids and services. Alter-
natively, communication may be made
orally or visually, including through
the use of auxiliary aids and services,
and such consent must be documented
contemporaneously by the Ombudsman
or a representative of the Office, in ac-
cordance with the procedures of the Of-
fice;

(5) For purposes of paragraphs (b)(1)
through (3) of this section, if a resident
is unable to communicate his or her in-
formed consent, or perspective on the
extent to which the matter has been
satisfactorily resolved, the Ombuds-
man or representative of the Office
may rely on the communication of in-
formed consent and/or perspective re-
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garding the resolution of the complaint
of a resident representative so long as
the Ombudsman or representative of
the Office has no reasonable cause to
believe that the resident representa-
tive is not acting in the best interests
of the resident.

(6) For purposes of paragraphs (b)(1)
through (3) of this section, the proce-
dures for disclosure, as required by
§1324.11(e)(3), shall provide that the
Ombudsman or representative of the
Office may refer the matter and dis-
close resident-identifying information
to the appropriate agency or agencies
for regulatory oversight; protective
services; access to administrative,
legal, or other remedies; and/or law en-
forcement action in the following cir-
cumstances:

(i) The resident is unable to commu-
nicate informed consent to the Om-
budsman or representative of the Of-
fice;

(ii) The resident has no resident rep-
resentative;

(iii) The Ombudsman or representa-
tive of the Office has reasonable cause
to believe that an action, inaction or
decision may adversely affect the
health, safety, welfare, or rights of the
resident;

(iv) The Ombudsman or representa-
tive of the Office has no evidence indi-
cating that the resident would not wish
a referral to be made;

(v) The Ombudsman or representative
of the Office has reasonable cause to
believe that it is in the best interest of
the resident to make a referral; and

(vi) The representative of the Office
obtains the approval of the Ombuds-
man or otherwise follows the policies
and procedures of the Office described
in paragraph (b)(9) of this section.

(7) For purposes of paragraphs (b)(1)
through (3) of this section, the proce-
dures for disclosure, as required by
§1324.11(e)(3), shall provide that, the
Ombudsman or representative of the
Office may refer the matter and dis-
close resident-identifying information
to the appropriate agency or agencies
for regulatory oversight; protective
services; access to administrative,
legal, or other remedies; and/or law en-
forcement action in the following cir-
cumstances:
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(i) The resident is unable to commu-
nicate informed consent to the Om-
budsman or representative of the Office
and the Ombudsman or representative
of the Office has reasonable cause to
believe that the resident representa-
tive has taken an action, inaction or
decision that may adversely affect the
health, safety, welfare, or rights of the
resident;

(ii) The Ombudsman or representa-
tive of the Office has no evidence indi-
cating that the resident would not wish
a referral to be made;

(iii) The Ombudsman or representa-
tive of the Office has reasonable cause
to believe that it is in the best interest
of the resident to make a referral; and

(iv) The representative of the Om-
budsman obtains the approval of the
Ombudsman.

(8) The procedures for disclosure, as
required by §1324.11(e)(3), shall provide
that, if the Ombudsman or representa-
tive of the Office personally witnesses
suspected abuse, gross neglect, or ex-
ploitation of a resident, the Ombuds-
man or representative of the Office
shall seek communication of informed
consent from such resident to disclose
resident-identifying information to ap-
propriate agencies;

(i) Where such resident is able to
communicate informed consent, or has
a resident representative available to
provide informed consent, the Ombuds-
man or representative of the Office
shall follow the direction of the resi-
dent or resident representative as set
forth paragraphs (b)(1) through (3) of
this section; and

(ii) Where the resident is unable to
communicate informed consent, and
has no resident representative avail-
able to provide informed consent, the
Ombudsman or representative of the
Office shall open a case with the Om-
budsman or representative of the Office
as the complainant, follow the Om-
budsman program’s complaint resolu-
tion procedures, and shall refer the
matter and disclose identifying infor-
mation of the resident to the manage-
ment of the facility in which the resi-
dent resides and/or to the appropriate
agency or agencies for substantiation
of abuse, gross neglect or exploitation
in the following circumstances:
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(A) The Ombudsman or representa-
tive of the Office has no evidence indi-
cating that the resident would not wish
a referral to be made;

(B) The Ombudsman or representa-
tive of the Office has reasonable cause
to believe that disclosure would be in
the best interest of the resident; and

(C) The representative of the Office
obtains the approval of the Ombuds-
man or otherwise follows the policies
and procedures of the Office described
in paragraph (b)(9) of this section.

(iii) In addition, the Ombudsman or
representative of the Office, following
the policies and procedures of the Of-
fice described in paragraph (b)(9) of
this section, may report the suspected
abuse, gross neglect, or exploitation to
other appropriate agencies for regu-
latory oversight; protective services;
access to administrative, legal, or
other remedies; and/or law enforcement
action.

(9) Prior to disclosing resident-iden-
tifying information pursuant to para-
graph (b)(6) or (8) of this section, a rep-
resentative of the Office must obtain
approval by the Ombudsman or, alter-
natively, follow policies and procedures
of the Office which provide for such dis-
closure.

(i) Where the policies and procedures
require Ombudsman approval, they
shall include a time frame in which the
Ombudsman is required to commu-
nicate approval or disapproval in order
to assure that the representative of the
Office has the ability to promptly take
actions to protect the health, safety,
welfare or rights of residents.

(ii) Where the policies and procedures
do not require Ombudsman approval
prior to disclosure, they shall require
that the representative of the Office
promptly notify the Ombudsman of any
disclosure of resident-identifying infor-
mation under the circumstances set
forth in paragraph (b)(6) or (8) of this
section.

(iii) Disclosure of resident-identi-
fying information under paragraph
(b)(7) of this section shall require Om-
budsman approval.

[80 FR 7758, Feb. 11, 2015, as amended at 81
FR 35646, June 3, 2016; 81 FR 92697, Dec. 20,
2016; 85 FR 72911, Nov. 16, 2020]
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§1324.21 Conflicts of interest.

The State agency and the Ombuds-
man shall consider both the organiza-
tional and individual conflicts of inter-
est that may impact the effectiveness
and credibility of the work of the Of-
fice. In so doing, both the State agency
and the Ombudsman shall be respon-
sible to identify actual and potential
conflicts and, where a conflict has been
identified, to remove or remedy such
conflict as set forth in paragraphs (b)
and (d) of this section.

(a) Identification of organizational con-
flicts. In identifying conflicts of inter-
est pursuant to section 712(f) of the
Act, the State agency and the Ombuds-
man shall consider the organizational
conflicts that may impact the effec-
tiveness and credibility of the work of
the Office. Organizational conflicts of
interest include, but are not limited to,
placement of the Office, or requiring
that an Ombudsman or representative
of the Office perform conflicting activi-
ties, in an organization that:

(1) Is responsible for licensing, sur-
veying, or certifying long-term care fa-
cilities;

(2) Is an association (or an affiliate of
such an association) of long-term care
facilities, or of any other residential
facilities for older individuals or indi-
viduals with disabilities;

(3) Has any ownership or investment
interest (represented by equity, debt,
or other financial relationship) in, or
receives grants or donations from, a
long-term care facility;

(4) Has governing board members
with any ownership, investment or em-
ployment interest in long-term care fa-
cilities;

(5) Provides long-term care to resi-
dents of long-term care facilities, in-
cluding the provision of personnel for
long-term care facilities or the oper-
ation of programs which control access
to or services for long-term care facili-
ties;

(6) Provides long-term care coordina-
tion or case management for residents
of long-term care facilities;

(7) Sets reimbursement rates for
long-term care facilities;

(8) Provides adult protective services;

(9) Is responsible for eligibility deter-
minations regarding Medicaid or other
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public benefits for residents of long-
term care facilities;

(10) Conducts preadmission screening
for long-term care facility placements;

(11) Makes decisions regarding admis-
sion or discharge of individuals to
orfrom long-term care facilities; or

(12) Provides guardianship, con-
servatorship or other fiduciary or
surrogatedecision-making services for
residents of long-term care facilities.

(b) Removing or remedying o0rganiza-
tional conflicts. The State agency and
the Ombudsman shall identify and take
steps to remove or remedy conflicts of
interest between the Office and the
State agency or other agency carrying
out the Ombudsman program.

(1) The Ombudsman shall identify or-
ganizational conflicts of interest in the
Ombudsman program and describe
steps taken to remove or remedy con-
flicts within the annual report sub-
mitted to the Assistant Secretary
through the National Ombudsman Re-
porting System.

(2) Where the Office is located within
or otherwise organizationally attached
to the State agency, the State agency
shall:

(i) Take reasonable steps to avoid in-
ternal conflicts of interest;

(ii) Establish a process for review and
identification of internal conflicts;

(iii) Take steps to remove or remedy
conflicts;

(iv) Ensure that no individual, or
member of the immediate family of an
individual, involved in the designating,
appointing, otherwise selecting or ter-
minating the Ombudsman is subject to
a conflict of interest; and

(v) Assure that the Ombudsman has
disclosed such conflicts and described
steps taken to remove or remedy con-
flicts within the annual report sub-
mitted to the Assistant Secretary
through the National Ombudsman Re-
porting System.

(3) Where a State agency is unable to
adequately remove or remedy a con-
flict, it shall carry out the Ombudsman
program by contract or other arrange-
ment with a public agency or nonprofit
private organization, pursuant to sec-
tion T712(a)(4) of the Act. The State
agency may not enter into a contract
or other arrangement to carry out the
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Ombudsman program, and may not op-
erate the Office directly if it:

(i) Is responsible for licensing, sur-
veying, or certifying long-term care fa-
cilities;

(ii) Is an association (or an affiliate
of such an association) of long-term
care facilities, or of any other residen-
tial facilities for older individuals or
individuals with disabilities; or

(iii) Has any ownership, operational,
or investment interest (represented by
equity, debt, or other financial rela-
tionship) in a long-term care facility.

(4) Where the State agency carries
out the Ombudsman program by con-
tract or other arrangement with a pub-
lic agency or nonprofit private organi-
zation, pursuant to section 712(a)(4) of
the Act, the State agency shall:

(i) Prior to contracting or making
another arrangement, take reasonable
steps to avoid conflicts of interest in
such agency or organization which is
to carry out the Ombudsman program
and to avoid conflicts of interest in the
State agency’s oversight of the con-
tract or arrangement;

(ii) Establish a process for periodic
review and identification of conflicts;

(iii) Establish criteria for approval of
steps taken by the agency or organiza-
tion to remedy or remove conflicts;

(iv) Require that such agency or or-
ganization have a process in place to:

(A) Take reasonable steps to avoid
conflicts of interest, and

(B) Disclose identified conflicts and
steps taken to remove or remedy con-
flicts to the State agency for review
and approval.

(5) Where an agency or organization
carrying out the Ombudsman program
by contract or other arrangement de-
velops a conflict and is unable to ade-
quately remove or remedy a conflict,
the State agency shall either operate
the Ombudsman program directly or by
contract or other arrangement with
another public agency or nonprofit pri-
vate organization. The State agency
shall not enter into such contract or
other arrangement with an agency or
organization which is responsible for 1i-
censing or certifying long-term care fa-
cilities in the state or is an association
(or affiliate of such an association) of
long-term care facilities.
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(6) Where local Ombudsman entities
provide Ombudsman services, the Om-
budsman shall:

(i) Prior to designating or renewing
designation, take reasonable steps to
avoid conflicts of interest in any agen-
cy which may host a local Ombudsman
entity.

(ii) Establish a process for periodic
review and identification of conflicts of
interest with the local Ombudsman en-
tity in any agencies hosting a local
Ombudsman entity,

(iii) Require that such agencies dis-
close identified conflicts of interest
with the local Ombudsman entity and
steps taken to remove or remedy con-
flicts within such agency to the Om-
budsman,

(iv) Establish criteria for approval of
steps taken to remedy or remove con-
flicts in such agencies, and

(v) Establish a process for review of
and criteria for approval of plans to re-
move or remedy conflicts with the
local Ombudsman entity in such agen-
cies.

(7) Failure of an agency hosting a
local Ombudsman entity to disclose a
conflict to the Office or inability to
adequately remove or remedy a con-
flict shall constitute grounds for re-
fusal, suspension or removal of des-
ignation of the local Ombudsman enti-
ty by the Ombudsman.

(c) Identifying individual conflicts of
interest. (1) In identifying conflicts of
interest pursuant to section 712(f) of
the Act, the State agency and the Om-
budsman shall consider individual con-
flicts that may impact the effective-
ness and credibility of the work of the
Office.

(2) Individual conflicts of interest for
an Ombudsman, representatives of the
Office, and members of their imme-
diate family include, but are not lim-
ited to:

(i) Direct involvement in the licens-
ing or certification of a long-term care
facility;

(ii) Ownership, operational, or invest-
ment interest (represented by equity,
debt, or other financial relationship) in
an existing or proposed long-term care
facility;

(iii) Employment of an individual by,
or participation in the management of,
a long-term care facility in the service

188



Administration for Children and Families, HHS

area or by the owner or operator of any
long-term care facility in the service
area;

(iv) Receipt of, or right to receive, di-
rectly or indirectly, remuneration (in
cash or in kind) under a compensation
arrangement with an owner or operator
of a long-term care facility;

(v) Accepting gifts or gratuities of
significant value from a long-term care
facility or its management, a resident
or a resident representative of a long-
term care facility in which the Om-
budsman or representative of the Office
provides services (except where there is
a personal relationship with a resident
or resident representative which is sep-
arate from the individual’s role as Om-
budsman or representative of the Of-
fice);

(vi) Accepting money or any other
consideration from anyone other than
the Office, or an entity approved by the
Ombudsman, for the performance of an
act in the regular course of the duties
of the Ombudsman or the representa-
tives of the Office without Ombudsman
approval;

(vii) Serving as guardian, conservator
or in another fiduciary or surrogate de-
cision-making capacity for a resident
of a long-term care facility in which
the Ombudsman or representative of
the Office provides services; and

(viii) Serving residents of a facility
in which an immediate family member
resides.

(d) Removing or remedying individual
conflicts. (1) The State agency or Om-
budsman shall develop and implement
policies and procedures, pursuant to
§1324.11(e)(4), to ensure that no Om-
budsman or representatives of the Of-
fice are required or permitted to hold
positions or perform duties that would
constitute a conflict of interest as set
forth in §1324.21(c). This rule does not
prohibit a State agency or Ombudsman
from having policies or procedures that
exceed these requirements.

(2) When considering the employment
or appointment of an individual as the
Ombudsman or as a representative of
the Office, the State agency or other
employing or appointing entity shall:

(i) Take reasonable steps to avoid
employing or appointing an individual
who has an unremedied conflict of in-
terest or who has a member of the im-
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mediate family with an unremedied
conflict of interest;

(ii) Take reasonable steps to avoid
assigning an individual to perform du-
ties which would constitute an
unremedied conflict of interest;

(iii) Establish a process for periodic
review and identification of conflicts of
the Ombudsman and representatives of
the Office, and

(iv) Take steps to remove or remedy
conflicts.

(3) In no circumstance shall the enti-
ty, which appoints or employs the Om-
budsman, appoint or employ an indi-
vidual as the Ombudsman who:

(i) Has direct involvement in the li-
censing or certification of a long-term
care facility;

(ii) Has an ownership or investment
interest (represented by equity, debt,
or other financial relationship) in a
long-term care facility. Divestment
within a reasonable period may be con-
sidered an adequate remedy to this
conflict;

(iii) Has been employed by or partici-
pating in the management of a long-
term care facility within the previous
twelve months.

(iv) Receives, or has the right to re-
ceive, directly or indirectly, remunera-
tion (in cash or in kind) under a com-
pensation arrangement with an owner
or operator of a long-term care facil-
ity.

(4) In no circumstance shall the State
agency, other agency which carries out
the Office, or an agency hosting a local
Ombudsman entity appoint or employ
an individual, nor shall the Ombuds-
man designate an individual, as a rep-
resentative of the Office who:

(i) Has direct involvement in the li-
censing or certification of a long-term
care facility;

(ii) Has an ownership or investment
interest (represented by equity, debt,
or other financial relationship) in a
long-term care facility. Divestment
within a reasonable period may be con-
sidered an adequate remedy to this
conflict;

(iii) Receives, directly or indirectly,
remuneration (in cash or in kind)
under a compensation arrangement
with an owner or operator of a long-
term care facility; or
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(iv) Is employed by, or participating
in the management of, a long-term
care facility.

(A) An agency which appoints or em-
ploys representatives of the Office
shall make efforts to avoid appointing
or employing an individual as a rep-
resentative of the Office who has been
employed by or participating in the
management of a long-term care facil-
ity within the previous twelve months.

(B) Where such individual is ap-
pointed or employed, the agency shall
take steps to remedy the conflict.

[80 FR 7758, Feb. 11, 2015, as amended at 81

FR 35646, June 3, 2016; 85 FR 72911, Nov. 16,
2020]

Subpart B [Reserved]

PART 1325—REQUIREMENTS APPLI-
CABLE TO THE DEVELOPMENTAL
DISABILITIES PROGRAM

Sec.
1325.1
1325.2

General.

Purpose of the regulations.

1325.3 Definitions.

1325.4 Rights of individuals with develop-
mental disabilities.

1325.5 [Reserved]

1325.6 Employment of individuals with dis-
abilities.

1325.7 Reports to the Secretary.

1325.8 Formula for determining allotments.

1325.9 Grants administration requirements.

AUTHORITY: 42 U.S.C. 15001 et seq.

SOURCE: 80 FR 44807, July 27, 2015, unless
otherwise noted. Redesignated at 81 FR 35645,
June 3, 2016.

§1325.1 General.

Except as specified in §1325.4, the re-
quirements in this part are applicable
to the following programs and projects:

(a) Federal Assistance to State Coun-
cils on Developmental Disabilities;

(b) Protection and Advocacy for Indi-
viduals with Developmental Disabil-
ities;

(c) Projects of National Significance;
and

(d) National Network of University
Centers for Excellence in Develop-
mental Disabilities Education, Re-
search, and Service.

[80 FR 44807, July 27, 2015, as amended at 81
FR 35647, June 3, 2016]
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§1325.2 Purpose of the regulations.

These regulations implement the De-
velopmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C.
15001 et seq.).

§1325.3 Definitions.

For the purposes of parts 1325
through 1328 of this chapter, the fol-
lowing definitions apply:

ACL. The term ‘‘ACL’’ means the Ad-
ministration for Community Living
within the U.S. Department of Health
and Human Services.

Act. The term ‘“‘Act’” means the De-
velopmental Disabilities Assistance
and Bill of Rights Act of 2000 (DD Act
of 2000) (42 U.S.C. 15001 et seq.).

Accessibility. The term ‘‘Accessi-
bility”’ means that programs funded
under the DD Act of 2000 and facilities
which are used in those programs meet
applicable requirements of section 504
of the Rehabilitation Act of 1973 (Pub.
L. 93-112), its implementing regulation,
45 CFR part 84, the Americans with
Disabilities Act of 1990, as amended ,
Title VI of the Civil Rights Act of 1964
(Pub. L. 88-352), and its implementing
regulation, 45 CFR part 80.

(1) For programs funded under the
DD Act of 2000, information shall be
provided to applicants and program
participants in plain language and in a
manner that is accessible and timely
to:

(i) Individuals with disabilities, in-
cluding accessible Web sites and the
provision of auxiliary aids and services
at no cost to the individual; and

(ii) Individuals who are limited
English proficient through the provi-
sion of language services at no cost to
the individual, including:

(A) Oral interpretation;

(B) Written translations; and

(C) Taglines in non-English lan-
guages indicating the availability of
language services.

AIDD. The term ‘“‘AIDD” means the
Administration on Intellectual and De-
velopmental Disabilities, within the
Administration for Community Living
at the U.S. Department of Health and
Human Services.

Advocacy activities. The term ‘‘advo-
cacy activities” means active support
of policies and practices that promote
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