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begins the first day of the next calendar
quarter. The plan also permits coverage to
extend for the next full calendar quarter, re-
gardless of whether an employee’s employ-
ment has terminated.

(ii) Conclusion. In this Example 9, these eli-
gibility provisions are designed to accommo-
date a unique operating structure, and,
therefore, are not considered to be designed
to avoid compliance with the 90-day waiting
period limitation, and the plan complies
with this section.

Example 10. (i) Facts. Employee G retires at
age b5 after 30 years of employment with
Employer Y with no expectation of providing
further services to Employer Y. Three
months later, Y recruits G to return to work
as an employee providing advice and transi-
tion assistance for G’s replacement under a
one-year employment contract. Y’s plan im-
poses a 90-day waiting period from an em-
ployee’s start date before coverage becomes
effective.

(ii) Conclusion. In this Example 10, Y’s plan
may treat G as newly eligible for coverage
under the plan upon rehire and therefore
may impose the 90-day waiting period with
respect to G for coverage offered in connec-
tion with G’s rehire.

Example 11. (i) Facts. Employee H begins
working full time for Employer Z on October
16. Z sponsors a group health plan, under
which full time employees are eligible for
coverage after they have successfully com-
pleted a bona fide one-month orientation pe-
riod. H completes the orientation period on
November 15.

(ii) Conclusion. In this Example 11, the ori-
entation period is not considered a subter-
fuge for the passage of time and is not con-
sidered to be designed to avoid compliance
with the 90-day waiting period limitation.
Accordingly, plan coverage for H must begin
no later than February 14, which is the 91st
day after H completes the orientation period.
(If the orientation period was longer than
one month, it would be considered to be a
subterfuge for the passage of time and de-
signed to avoid compliance with the 90-day
waiting period limitation. Accordingly it
would violate the rules of this section.)

(g) Special rule for health insurance
issuers. To the extent coverage under a
group health plan is insured by a
health insurance issuer, the issuer is
permitted to rely on the eligibility in-
formation reported to it by the em-
ployer (or other plan sponsor) and will
not be considered to violate the re-
quirements of this section with respect
to its administration of any waiting
period, if both of the following condi-
tions are satisfied:

(1) The issuer requires the plan spon-
sor to make a representation regarding

45 CFR Subtitle A (10-1-23 Edition)

the terms of any eligibility conditions
or waiting periods imposed by the plan
sponsor before an individual is eligible
to become covered under the terms of
the plan (and requires the plan sponsor
to update this representation with any
changes), and

(2) The issuer has no specific knowl-
edge of the imposition of a waiting pe-
riod that would exceed the permitted
90-day period.

(h) No effect on other laws. Compliance
with this section is not determinative
of compliance with any other provision
of State or Federal law (including
ERISA, the Code, or other provisions of
the Patient Protection and Affordable
Care Act). See e.g., §146.121 of this sub-
chapter and §147.110, which prohibits
discrimination in eligibility for cov-
erage based on a health factor and Code
section 4980H, which generally requires
applicable large employers to offer cov-
erage to full-time employees and their
dependents or make an assessable pay-
ment.

(i) Applicability date. The provisions
of this section apply for plan years be-
ginning on or after January 1, 2015. See
§147.140 providing that the prohibition
on waiting periods exceeding 90 days
applies to all group health plans and
group health insurance issuers, includ-
ing grandfathered health plans.

[79 FR 10315, Feb. 24, 2014, as amended at 79
FR 35948, June 25, 2014]

§147.120 Eligibility of children until at
least age 26.

(a) In general. (1) A group health plan,
or a health insurance issuer offering
group or individual health insurance
coverage, that makes available depend-
ent coverage of children must make
such coverage available for children
until attainment of 26 years of age.

(2) The rule of this paragraph (a) is il-
lustrated by the following example:

Example. (i) Facts. For the plan year begin-
ning January 1, 2011, a group health plan pro-
vides health coverage for employees, employ-
ees’ spouses, and employees’ children until
the child turns 26. On the birthday of a child
of an employee, July 17, 2011, the child turns
26. The last day the plan covers the child is
July 16, 2011.

(ii) Conclusion. In this Example, the plan
satisfies the requirement of this paragraph
(a) with respect to the child.
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(b) Restrictions on plan definition of de-
pendent—(1) In general. With respect to
a child who has not attained age 26, a
plan or issuer may not define depend-
ent for purposes of eligibility for de-
pendent coverage of children other
than in terms of a relationship between
a child and the participant (in the indi-
vidual market, the primary sub-
scriber). Thus, for example, a plan or
issuer may not deny or restrict depend-
ent coverage for a child who has not at-
tained age 26 based on the presence or
absence of the child’s financial depend-
ency (upon the participant or primary
subscriber, or any other person); resi-
dency with the participant (in the indi-
vidual market, the primary subscriber)
or with any other person; whether the
child lives, works, or resides in an
HMO’s service area or other network
service area; marital status; student
status; employment; eligibility for
other coverage; or any combination of
those factors. (Other requirements of
Federal or State law, including section
609 of ERISA or section 1908 of the So-
cial Security Act, may require cov-
erage of certain children.)

(2) Construction. A plan or issuer will
not fail to satisfy the requirements of
this section if the plan or issuer limits
dependent child coverage to children
under age 26 who are described in sec-
tion 152(f)(1) of the Code. For an indi-
vidual not described in Code section
1562(f)(1), such as a grandchild or niece,
a plan may impose additional condi-
tions on eligibility for dependent child
health coverage, such as a condition
that the individual be a dependent for
income tax purposes.

(c) Coverage of grandchildren mnot re-
quired. Nothing in this section requires
a plan or issuer to make coverage
available for the child of a child receiv-
ing dependent coverage.

(d) Uniformity irrespective of age. The
terms of the plan or health insurance
coverage providing dependent coverage
of children cannot vary based on age
(except for children who are age 26 or
older).

(e) Examples. The rules of paragraph
(d) of this section are illustrated by the
following examples:

Example 1. (i) Facts. A group health plan of-
fers a choice of self-only or family health
coverage. Dependent coverage is provided

§147.120

under family health coverage for children of
participants who have not attained age 26.
The plan imposes an additional premium sur-
charge for children who are older than age
18.

(ii) Conclusion. In this Erample 1, the plan
violates the requirement of paragraph (d) of
this section because the plan varies the
terms for dependent coverage of children
based on age.

Example 2. (i) Facts. A group health plan of-
fers a choice among the following tiers of
health coverage: self-only, self-plus-one, self-
plus-two, and self-plus-three-or-more. The
cost of coverage increases based on the num-
ber of covered individuals. The plan provides
dependent coverage of children who have not
attained age 26.

(ii) Conclusion. In this Erample 2, the plan
does not violate the requirement of para-
graph (d) of this section that the terms of de-
pendent coverage for children not vary based
on age. Although the cost of coverage in-
creases for tiers with more covered individ-
uals, the increase applies without regard to
the age of any child.

Example 3. (i) Facts. A group health plan of-
fers two benefit packages—an HMO option
and an indemnity option. Dependent cov-
erage is provided for children of participants
who have not attained age 26. The plan lim-
its children who are older than age 18 to the
HMO option.

(ii) Conclusion. In this Example 3, the plan
violates the requirement of paragraph (d) of
this section because the plan, by limiting
children who are older than age 18 to the
HMO option, varies the terms for dependent
coverage of children based on age.

Example 4. (i) Facts. A group health plan
sponsored by a large employer normally
charges a copayment for physician visits
that do not constitute preventive services.
The plan charges this copayment to individ-
uals age 19 and over, including employees,
spouses, and dependent children, but waives
it for those under age 19.

(ii) Conclusion. In this Example 4, the plan
does not violate the requirement of para-
graph (d) of this section that the terms of de-
pendent coverage for children not vary based
on age. While the requirement of paragraph
(d) of this section generally prohibits dis-
tinctions based upon age in dependent cov-
erage of children, it does not prohibit dis-
tinctions based upon age that apply to all
coverage under the plan, including coverage
for employees and spouses as well as depend-
ent children. In this Example 4, the copay-
ments charged to dependent children are the
same as those charged to employees and
spouses. Accordingly, the arrangement de-
scribed in this Example 4 (including waiver,
for individuals under age 19, of the generally
applicable copayment) does not violate the
requirement of paragraph (d) of this section.
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(f) Applicabdility date. The provisions
of this section are applicable to group
health plans and health insurance
issuers for plan years (in the individual
market, policy years) beginning on or
after January 1, 2017. Until the applica-
bility date for this regulation, plans
and issuers are required to continue to
comply with the corresponding sec-
tions of 45 CFR parts 144, 146 and 147,
contained in the 45 CFR, parts 1 to 199,
edition revised as of October 1, 2015.

[80 FR 72275, Nov. 18, 2015]

§147.126 No lifetime or annual limits.

(a) Prohibition—(1) Lifetime limits. Ex-
cept as provided in paragraph (b) of
this section, a group health plan, or a
health insurance issuer offering group
or individual health insurance cov-
erage, may not establish any lifetime
limit on the dollar amount of essential
health benefits for any individual,
whether provided in-network or out-of-
network.

(2) Annual limits—(i) General rule. Ex-
cept as provided in paragraphs (a)(2)(ii)
and (b) of this section, a group health
plan, or a health insurance issuer offer-
ing group or individual health insur-
ance coverage, may not establish any
annual limit on the dollar amount of
essential health benefits for any indi-
vidual, whether provided in-network or
out-of-network.

(ii) Exception for health flexible spend-
ing arrangements. A health flexible
spending arrangement (as defined in
section 106(c)(2) of the Internal Rev-
enue Code) offered through a cafeteria
plan pursuant to section 125 of the In-
ternal Revenue Code is not subject to
the requirement in paragraph (a)(2)(1)
of this section.

(b) Construction—(1) Permissible limits
on specific covered benefits. The rules of
this section do not prevent a group
health plan, or a health insurance
issuer offering group or individual
health insurance coverage, from plac-
ing annual or lifetime dollar limits
with respect to any individual on spe-
cific covered benefits that are not es-
sential health benefits to the extent
that such limits are otherwise per-
mitted under applicable Federal or
State law. (The scope of essential
health benefits is addressed in para-
graph (c) of this section).

45 CFR Subtitle A (10-1-23 Edition)

(2) Condition-based exclusions. The
rules of this section do not prevent a
group health plan, or a health insur-
ance issuer offering group or individual
health insurance coverage, from ex-
cluding all benefits for a condition.
However, if any benefits are provided
for a condition, then the requirements
of this section apply. Other require-
ments of Federal or State law may re-
quire coverage of certain benefits.

(¢c) Definition of essential health bene-
fits. The term ‘‘essential health bene-
fits> means essential health benefits
under section 1302(b) of the Patient
Protection and Affordable Care Act and
applicable regulations. For the purpose
of this section, a group health plan or
a health insurance issuer that is not
required to provide essential health
benefits under section 1302(b) must de-
fine ‘‘essential health benefits” in a
manner that is consistent with the fol-
lowing:

(1) For plan years beginning before
January 1, 2020, one of the EHB-bench-
mark plans applicable in a State under
§156.110 of this subchapter, and includ-
ing coverage of any additional required
benefits that are considered essential
health benefits consistent with
§1565.170(a)(2) of this subchapter, or one
of the three Federal Employees Health
Benefits Program (FEHBP) plan op-
tions as defined by §156.100(a)(3) of this
subchapter, supplemented as necessary,
to satisfy the standards in §156.110 of
this subchapter; or

(2) For plan years beginning on or
after January 1, 2020, an EHB-bench-
mark plan selected by a State in ac-
cordance with the available options
and requirements for EHB-benchmark
plan selection at §156.111 of this sub-
chapter, including an EHB-benchmark
plan in a State that takes no action to
change its EHB-benchmark plan and
thus retains the EHB-benchmark plan
applicable in that State for the prior
year in accordance with §156.111(d)(1) of
this subchapter, and including cov-
erage of any additional required bene-
fits that are considered essential
health benefits consistent with
§155.170(a)(2) of this subchapter.

(d) Health reimbursement arrangements
(HRAs) and other account-based group
health plans—(1) In general. If an HRA
or other account-based group health
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