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§98.34 Parental rights and responsibil-
ities.

Nothing under this part shall be con-
strued or applied in any manner to in-
fringe on or usurp the moral and legal
rights and responsibilities of parents or
legal guardians.

Subpart E—Program Operations
(Child Care Services)—Lead
Agency and Provider Re-
quirements

§98.40 Compliance with applicable
State and local regulatory require-
ments.

(a) Lead Agencies shall:

(1) Certify that they have in effect li-
censing requirements applicable to
child care services provided within the
area served by the Lead Agency;

(2) Describe in the Plan exemption(s)
to licensing requirements, if any, for
child care services for which assistance
is provided, and a demonstration for
how such exemption(s) do not endanger
the health, safety, or development of
children who receive services from
such providers. Lead Agencies must
provide the required description and
demonstration for any exemptions
based on:

(i) Provider category, type, or set-
ting;

(ii) Length of day;

(iii) Providers not subject to licens-
ing because the number of children
served falls below a State-defined
threshold; and

(iv) Any other exemption to licensing
requirements; and

(3) Provide a detailed description in
the Plan of the requirements under
paragraph (a)(1) of this section and of
how they are effectively enforced.

(b)(1) This section does not prohibit a
Lead Agency from imposing more
stringent standards and licensing or
regulatory requirements on child care
providers of services for which assist-
ance is provided under the CCDF than
the standards or requirements imposed
on other child care providers.

(2) Any such additional requirements
shall be consistent with the safeguards
for parental choice in §98.30(f).

[63 FR 39981, July 24, 1998, as amended at 81
FR 67582, Sept. 30, 2016]

§98.41

§98.41 Health and safety require-
ments.

(a) Each Lead Agency shall certify
that there are in effect, within the
State (or other area served by the Lead
Agency), under State, local or tribal
law, requirements (appropriate to pro-
vider setting and age of children
served) that are designed, imple-
mented, and enforced to protect the
health and safety of children. Such re-
quirements must be applicable to child
care providers of services for which as-
sistance is provided under this part.
Such requirements, which are subject
to monitoring pursuant to §98.42, shall:

(1) Include health and safety topics
consisting of, at a minimum:

(i) The prevention and control of in-
fectious diseases (including immuniza-
tions); with respect to immunizations,
the following provisions apply:

(A) As part of their health and safety
provisions in this area, Lead Agencies
shall assure that children receiving
services under the CCDF are age-appro-
priately immunized. Those health and
safety provisions shall incorporate (by
reference or otherwise) the latest rec-
ommendation for childhood immuniza-
tions of the respective State, terri-
torial, or tribal public health agency.

(B) Notwithstanding this paragraph
(a)(1)(1), Lead Agencies may exempt:

(1) Children who are cared for by rel-
atives (defined as grandparents, great
grandparents, siblings (if living in a
separate residence), aunts, and uncles),
provided there are no other unrelated
children who are cared for in the same
setting.

(2) Children who receive care in their
own homes, provided there are no other
unrelated children who are cared for in
the home.

(3) Children whose parents object to
immunization on religious grounds.

(4) Children whose medical condition
contraindicates immunization.

(C) Lead Agencies shall establish a
grace period that allows children expe-
riencing homelessness and children in
foster care to receive services under
this part while providing their families
(including foster families) a reasonable
time to take any necessary action to
comply with immunization and other
health and safety requirements.
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(I) The length of such grace period
shall be established in consultation
with the State, Territorial or Tribal
health agency.

(2) Any payment for such child dur-
ing the grace period shall not be con-
sidered an error or improper payment
under subpart K of this part.

(3) The Lead Agency may also, at its
option, establish grace periods for
other children who are not experi-
encing homelessness or in foster care.

(4) Lead Agencies must coordinate
with licensing agencies and other rel-
evant State, Territorial, Tribal, and
local agencies to provide referrals and
support to help families of children re-
ceiving services during a grace period
comply with immunization and other
health and safety requirements;

(ii) Prevention of sudden infant death
syndrome and use of safe sleeping prac-
tices;

(iii) Administration of medication,
consistent with standards for parental
consent;

(iv) Prevention and response to emer-
gencies due to food and allergic reac-
tions;

(v) Building and physical premises
safety, including identification of and
protection from hazards, bodies of
water, and vehicular traffic;

(vi) Prevention of shaken baby syn-
drome, abusive head trauma, and child
maltreatment;

(vii) Emergency preparedness and re-
sponse planning for emergencies result-
ing from a natural disaster, or a man-
caused event (such as violence at a
child care facility), within the meaning
of those terms under section 602(a)(1) of
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42
U.S.C. 519%a(a)(1)) that shall include
procedures for evacuation, relocation,
shelter-in-place and lock down, staff
and volunteer emergency preparedness
training and practice drills, commu-
nication and reunification with fami-
lies, continuity of operations, and ac-
commodation of infants and toddlers,
children with disabilities, and children
with chronic medical conditions;

(viii) Handling and storage of haz-
ardous materials and the appropriate
disposal of biocontaminants;

(ix) Appropriate precautions in trans-
porting children, if applicable;

45 CFR Subtitle A (10-1-23 Edition)
(X) Pediatric first aid and
cardiopulmonary resuscitation;

(xi) Recognition and reporting of
child abuse and neglect, in accordance
with the requirement in paragraph (e)
of this section; and

(xii) May include requirements relat-
ing to:

(A) Nutrition (including age-appro-
priate feeding);

(B) Access to physical activity;

(C) Caring for children with special
needs; or

(D) Any other subject area deter-
mined by the Lead Agency to be nec-
essary to promote child development or
to protect children’s health and safety.

(2) Include minimum health and safe-
ty training on the topics above, as de-
scribed in §98.44.

(b) Lead Agencies may not set health
and safety standards and requirements
other than those required in paragraph
(a) of this section that are inconsistent
with the parental choice safeguards in
§98.30(f).

(c) The requirements in paragraph (a)
of this section shall apply to all pro-
viders of child care services for which
assistance is provided under this part,
within the area served by the Lead
Agency, except the relatives specified
at §98.42(c).

(d) Lead Agencies shall describe in
the Plan standards for child care serv-
ices for which assistance is provided
under this part, appropriate to
strengthening the adult and child rela-
tionship in the type of child care set-
ting involved, to provide for the safety
and developmental needs of the chil-
dren served, that address:

(1) Group size limits for specific age
populations;

(2) The appropriate ratio between the
number of children and the number of
caregivers, in terms of age of children
in child care; and

(3) Required qualifications for care-
givers in child care settings as de-
scribed at §98.44(a)(4).

(e) Lead Agencies shall certify that
caregivers, teachers, and directors of
child care providers within the State or
service area will comply with the
State’s, Territory’s, or Tribe’s child
abuse reporting requirements as re-
quired by section 106(b)(2)(B)(i) of the
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Child Abuse and Prevention and Treat-
ment Act (42 U.S.C. 5106a(b)(2)(B)(i)) or
other child abuse reporting procedures
and laws in the service area.

[81 FR 67582, Sept. 30, 2016]

§98.42 Enforcement of licensing and
health and safety requirements.

(a) Each Lead Agency shall certify in
the Plan that procedures are in effect
to ensure that child care providers of
services for which assistance is made
available in accordance with this part,
within the area served by the Lead
Agency, comply with all applicable
State, local, or tribal health and safety
requirements, including those de-
scribed in §98.41.

(b) Bach Lead Agency shall certify in
the Plan it has monitoring policies and
practices applicable to all child care
providers and facilities eligible to de-
liver services for which assistance is
provided under this part. The Lead
Agency shall:

(1) Ensure individuals who are hired
as licensing inspectors are qualified to
inspect those child care providers and
facilities and have received training in
related health and safety requirements
appropriate to provider setting and age
of children served. Training shall in-
clude, but is not limited to, those re-
quirements described in §98.41, and all
aspects of the State, Territory, or
Tribe’s licensure requirements;

(2) Require inspections of child care
providers and facilities, performed by
licensing inspectors (or qualified in-
spectors designated by the Lead Agen-
cy), as specified below:

(i) For licensed child care providers
and facilities,

(A) Not less than one pre-licensure
inspection for compliance with health,
safety, and fire standards, and

(B) Not less than annually, an unan-
nounced inspection for compliance
with all child care licensing standards,
which shall include an inspection for
compliance with health and safety, (in-
cluding, but not limited to, those re-
quirements described in §98.41) and fire
standards (inspectors may inspect for
compliance with all three standards at
the same time); and

(ii) For license-exempt child care
providers and facilities that are eligi-
ble to provide services for which assist-

§98.43

ance is made available in accordance
with this part, an annual inspection for
compliance with health and safety (in-
cluding, but not limited to, those re-
quirements described in §98.41), and
fire standards;

(iii) Coordinate, to the extent prac-
ticable, monitoring efforts with other
Federal, State, and local agencies that
conduct similar inspections.

(iv) The Lead Agency may, at its op-
tion:

(A) Use differential monitoring or a
risk-based approach to design annual
inspections, provided that the contents
covered during each monitoring visit is
representative of the full complement
of health and safety requirements;

(B) Develop alternate monitoring re-
quirements for care provided in the
child’s home that are appropriate to
the setting; and

(3) Ensure the ratio of licensing in-
spectors to such child care providers
and facilities is maintained at a level
sufficient to enable the State, Terri-
tory, or Tribe to conduct effective in-
spections on a timely basis in accord-
ance with the applicable Federal,
State, Territory, Tribal, and local law;

(4) Require child care providers to re-
port to a designated State, Territorial,
or Tribal entity any serious injuries or
deaths of children occurring in child
care.

(c) For the purposes of this section
and §98.41, Lead Agencies may exclude
grandparents, great grandparents, sib-
lings (if such providers live in a sepa-
rate residence), aunts, or uncles, from
the term ‘‘child care providers.’” If the
Lead Agency chooses to exclude these
providers, the Lead Agency shall pro-
vide a description and justification in
the CCDF Plan, pursuant to §98.16(1), of
requirements, if any, that apply to
these providers.

[81 FR 67583, Sept. 30, 2016]

§98.43 Criminal background checks.

(a)(1) States, Territories, and Tribes,
through coordination of the Lead agen-
cy with other State, territorial, and
tribal agencies, shall have in effect:

(i) Requirements, policies, and proce-
dures to require and conduct criminal
background checks for child care staff
members (including prospective child
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