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(6) The termination of an ACO for 
failure to meet the quality perform-
ance standards established under 
§ 425.502 or § 425.512, as applicable. 

(7) The termination of a beneficiary 
incentive program established under 
§ 425.304(c). 

(b) [Reserved] 

[76 FR 67973, Nov. 2, 2011, as amended at 81 
FR 38017, June 10, 2016; 83 FR 68082, Dec. 31, 
2018; 85 FR 85044, Dec. 28, 2020; 87 FR 70249, 
Nov. 18, 2022] 

§ 425.802 Request for review. 

(a) An ACO may appeal an initial de-
termination that is not prohibited 
from administrative or judicial review 
under § 425.800 by requesting a reconsid-
eration review by a CMS reconsider-
ation official. 

(1) An ACO that wants to request re-
consideration review by a CMS recon-
sideration official must submit a writ-
ten request by an authorized official 
for receipt by CMS within 15 days of 
the notice of the initial determination. 

(i) If the 15th day is a weekend or a 
Federal holiday, then the timeframe is 
extended until the end of the next busi-
ness day. 

(ii) Failure to submit a request for 
reconsideration within 15 days will re-
sult in denial of the request for recon-
sideration. 

(2) The reconsideration review must 
be held on the record (review of sub-
mitted documentation). 

(b) An ACO that requests a reconsid-
eration review for termination will re-
main operational throughout the re-
view process. 

[76 FR 67973, Nov. 2, 2011, as amended at 80 
FR 32845, June 9, 2015] 

§ 425.804 Reconsideration review proc-
ess. 

(a) Acknowledgement of reconsideration 
review request. The reconsideration offi-
cial sends an acknowledgement of the 
reconsideration review request to the 
ACO and CMS that includes the fol-
lowing: 

(1) Review procedures. 
(2) Procedures for submission of evi-

dence including format and timelines. 
(3) A briefing schedule that permits 

each party to submit only one written 
brief, including any evidence, for con-
sideration by the reconsideration offi-

cial in support of the party’s position. 
The submission of any additional briefs 
or supplemental evidence will be at the 
sole discretion of the reconsideration 
official. 

(b) Burden of proof, standard of proof, 
and standards of review. The burden of 
proof is on the ACO to demonstrate to 
the reconsideration official with con-
vincing evidence that the initial deter-
mination is not consistent with the re-
quirements of this part or applicable 
statutory authority. 

(c) Reconsideration official. The recon-
sideration official is an independent 
CMS official who did not participate in 
the initial determination that is being 
reviewed. 

(d) Evidence. (1) The reconsideration 
official’s review will be based only on 
evidence submitted by the reconsider-
ation official’s requested deadline, un-
less otherwise requested by the recon-
sideration official. 

(2) Documentation submitted for the 
record as evidence cannot be docu-
mentation that was not previously sub-
mitted to CMS by the applicable dead-
line and in the requested format. 

(3) All evidence submitted by the 
ACO and CMS, in preparation for the 
reconsideration review will be shared 
with the other party to the hearing. 

(e) The reconsideration official will 
notify CMS and the ACO of his or her 
recommendation. 

[76 FR 67973, Nov. 2, 2011, as amended at 80 
FR 32845, June 9, 2015] 

§ 425.806 On-the-record review of re-
consideration official’s rec-
ommendation by independent CMS 
official. 

(a)(1) If CMS or the ACO disagrees 
with the recommendation of the recon-
sideration official, it may request an 
on the record review of the initial de-
termination and recommendation by 
an independent CMS official who was 
not involved in the initial determina-
tion or the reconsideration review 
process. 

(2) In order to request an on-the- 
record review, CMS or the ACO must 
submit an explanation of why it dis-
agrees with the recommendation by 
the timeframe and in the format indi-
cated in the reconsideration official’s 
recommendation letter. 
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