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42 CFR Ch. IV (10–1–23 Edition) § 423.758 

§ 423.758 Collection of civil money pen-
alties imposed by CMS. 

(a) When a Part D plan sponsor does 
not request a hearing CMS initiates 
collection of the civil money penalty 
following the expiration of the time-
frame for requesting an ALJ hearing as 
specified in subpart T. 

(b) If a Part D sponsor requests a 
hearing and CMS’ decision to impose a 
civil money penalty is upheld, CMS 
may initiate collection of the civil 
money penalty once the administrative 
decision is final. 

[72 FR 68735, Dec. 5, 2007] 

§ 423.760 Determinations regarding 
the amount of civil money penalties 
and assessment imposed by CMS. 

(a) Determining the appropriate amount 
of any penalty. In determining the 
amount of penalty imposed under 
§ 423.752(c)(1), CMS considers the fol-
lowing as appropriate: 

(1) The nature of the conduct. 
(2) The degree of culpability of the 

Part D sponsor. 
(3) The adverse effect to enrollees 

which resulted or could have resulted 
from the conduct of the Part D spon-
sor. 

(4) The financial condition of the 
Part D sponsor. 

(5) The history of prior offenses by 
the Part D sponsor or principals of the 
Part D sponsor. 

(6) Such other matters as justice may 
require. 

(b) Amount of penalty. CMS may im-
pose civil money penalties in the fol-
lowing amounts: 

(1) If the deficiency on which the de-
termination is based has directly ad-
versely affected (or has the substantial 
likelihood of adversely affecting) one 
or more Part D enrollees—up to $25,000 
as adjusted annually under 45 CFR part 
102 for each determination. 

(2) If the deficiency on which the de-
termination is based has directly ad-
versely affected (or has the substantial 
likelihood of adversely affecting) one 
or more Part D enrollees, CMS may 
calculate a CMP of up to $25,000 as ad-
justed annually under 45 CFR part 102 
for each Part D enrollee directly ad-
versely affected (or with a substantial 
likelihood of being adversely affected) 
by a deficiency . 

(3) CMS calculates the minimum pen-
alty amounts under paragraphs (b)(1) 
and (2) of this section using the fol-
lowing criteria: 

(i) Definitions for calculating penalty 
amounts—(A) Per determination. The 
penalty amounts calculated under 
paragraph (b)(1) of this section. 

(B) Per enrollee. The penalty amounts 
calculated under paragraph (b)(2) of 
this section. 

(C) Standard minimum penalty. The 
per enrollee or per determination 
amount that is dependent on the type 
of adverse impact that occurred. 

(D) Aggravating factor(s). Specific pen-
alty amounts that may increase the 
per enrollee or per determination 
standard minimum penalty and are de-
termined based on criteria under para-
graph (a) of this section. 

(E) Cost-of-living multiplier. The per-
cent change between each year’s pub-
lished October consumer price index 
for all urban consumers (United States 
city average), which is released by the 
Office of Management and Budget 
(OMB) annually. 

(ii) Calculation of penalty amounts. (A) 
Per determination and per enrollee 
penalty amounts are increased by mul-
tiplying the current standard min-
imum penalty and aggravating factor 
amounts by the cost-of-living multi-
plier. 

(B) The minimum penalty and aggra-
vating factor amounts will be updated 
no more often than every 3 years. 

(C) CMS tracks the calculation and 
accrual of the standard minimum pen-
alty and aggravating factor amounts 
and announce them on an annual basis. 

(4) For each week that a deficiency 
remains uncorrected after the week in 
which the Part D sponsor receives 
CMS’ notice of the determination—up 
to $10,000 as adjusted annually under 45 
CFR part 102. 

(5) If CMS makes a determination 
that a Part D sponsor has terminated 
its contract other than in a manner de-
scribed under 423.510 and that the Part 
D sponsor has therefore failed to sub-
stantially carry out the terms of the 
contract, $250 as adjusted annually 
under 45 CFR part 102 per Medicare en-
rollee from the terminated Part D 
sponsor or plans at the time the Part D 
sponsor terminated its contract, or 
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