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Centers for Medicare & Medicaid Services, HHS

XVIII, and XIX of the Social Security
Act and applicable implementing regu-
lations, are binding on ALJs and attor-
ney adjudicators, and the Council.

(b) CMS Rulings are published under
the authority of the CMS Adminis-
trator. Consistent with §401.108 of this
chapter, rulings are binding on all CMS
components, and on all HHS compo-
nents that adjudicate matters under
the jurisdiction of CMS.

(c) Precedential decisions designated
by the Chair of the Departmental Ap-
peals Board in accordance with §401.109
of this chapter are binding on all CMS
components, and all HHS components
that adjudicate matters under the ju-
risdiction of CMS.

[82 FR 5137, Jan. 17, 2017]

§423.2100 Medicare Appeals Council
review: general.

(a) An enrollee who is dissatisfied
with an ALJ’s or attorney adjudica-
tor’s decision or dismissal may request
that the Council review the ALJ’s or
attorney adjudicator’s decision or dis-
missal.

(b) When the Council reviews an
ALJ’s or attorney adjudicator’s writ-
ten decision, it undertakes a de novo
review.

(c) The Council issues a final deci-
sion, dismissal order, or remands a case
to the ALJ or attorney adjudicator no
later than the end of the 90 calendar
day period beginning on the date the
request for review is received (by the
entity specified in the ALJ’s or attor-
ney adjudicator’s written notice of de-
cision), unless the 90 calendar day pe-
riod is extended as provided in this sub-
part or the enrollee requests expedited
Council review.

(d) If an enrollee requests expedited
Council review, the Council issues a
final decision, dismissal order or re-
mand as expeditiously as the enrollee’s
health condition requires, but no later
than the end of the 10 calendar day pe-
riod beginning on the date the request
for review is received (by the entity
specified in the ALJ’s or attorney adju-
dicator’s written notice of decision),
unless the 10 calendar day period is ex-
tended as provided in this subpart.

[82 FR 5137, Jan. 17, 2017, as amended at 84
FR 19874, May 7, 2019]

§423.2102

§423.2102 Request for Council review
when ALJ or attorney adjudicator
issues decision or dismissal.

(a)(1) An enrollee may request Coun-
cil review of a decision or dismissal
issued by an ALJ or attorney adjudi-
cator if the enrollee files a written re-
quest for a Council review within 60
calendar days after receipt of the
ALJ’s or attorney adjudicator’s writ-
ten decision or dismissal.

(2) An enrollee may request that
Council review be expedited if the ap-
peal involves an issue specified in
§423.566(b) but does not include solely a
request for payment of Part D drugs al-
ready furnished.

(i) If an enrollee is requesting that
the Council review be expedited, the
enrollee submits an oral or written re-
quest within 60 calendar days after the
receipt of the ALJ’s or attorney adju-
dicator’s written decision or dismissal.
A prescribing physician or other pre-
scriber may provide oral or written
support for an enrollee’s request for ex-
pedited review.

(ii) The Council must document all
oral requests for expedited review in
writing and maintain the documenta-
tion in the case files.

(3) For purposes of this section, the
date of receipt of the ALJ’s or attorney
adjudicator’s written decision or dis-
missal is presumed to be 5 calendar
days after the date of the notice of the
decision or dismissal, unless there is
evidence to the contrary.

(4) The request is considered as filed
on the date it is received by the entity
specified in the notice of the ALJ’s or
attorney adjudicator’s action.

(b) An enrollee requesting a review
may ask that the time for filing a re-
quest for Council review be extended
if—

(1) The request for an extension of
time is in writing or, for expedited re-
views, in writing or oral. The Council
must document all oral requests in
writing and maintain the documenta-
tion in the case file.

(2) The request explains why the re-
quest for review was not filed within
the stated time period. If the Council
finds that there is good cause for miss-
ing the deadline, the time period will
be extended. To determine whether
good cause exists, the Council uses the
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§423.2106

standards outlined at §405.942(b)(2) and
(3) of this chapter.

(c) An enrollee does not have the
right to seek Council review of an
ALJ’s or attorney adjudicator’s re-
mand to an IRE, or an ALJ’s or attor-
ney adjudicator’s affirmation of an
IRE’s dismissal of a request for recon-
sideration, or dismissal of a request to
review an IRE dismissal.

[82 FR 5137, Jan. 17, 2017]

§423.2106 Where a request for review
may be filed.

When a request for a Council review
is filed after an ALJ or attorney adju-
dicator has issued a written decision or
dismissal, the request for review must
be submitted to the entity specified in
the notice of the ALJ’s or attorney ad-
judicator’s action. If the request for re-
view is timely filed with an entity
other than the entity specified in the
notice of the ALJ’s or attorney adju-
dicator’s action, the Council’s adju-
dication period to conduct a review be-
gins on the date the request for review
is received by the entity specified in
the notice of the ALJ’s or attorney ad-
judicator’s action. Upon receipt of a re-
quest for review from an entity other
than the entity specified in the notice
of the ALJ’s or attorney adjudicator’s
action, the Council sends written no-
tice to the enrollee of the date of re-
ceipt of the request and commence-
ment of the adjudication timeframe.

[74 FR 65363, Dec. 9, 2009, as amended at 82
FR 5137, Jan. 17, 2017]

§423.2108 Council Actions when re-
quest for review is filed.

(a) General. Except as specified in
paragraph (c) of this section, when an
enrollee requests that the Council re-
view an ALJ’s or attorney adjudica-
tor’s decision, the Council will review
the ALJ’s or attorney adjudicator’s de-
cision de novo. The enrollee requesting
review does not have a right to a hear-
ing before the Council. The Council
will consider all of the evidence admit-
ted into the administrative record.
Upon completion of its review, the
Council may adopt, modify, or reverse
the ALJ’s or attorney adjudicator’s de-
cision or remand the case to the ALJ
or attorney adjudicator for further pro-
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ceedings. Unless the Council’s review is
expedited as provided in paragraph (d)
of this section, the Council must issue
its action no later than 90 calendar
days after receiving the request for re-
view, unless the 90 calendar day period
has been extended as provided in this
subpart.

(b) Review of ALJ’s or attorney adju-
dicator’s dismissal of a request for a hear-
ing. When an enrollee requests that the
Council review an ALJ’s or attorney
adjudicator’s dismissal of a request for
a hearing, the Council may deny review
or vacate the dismissal and remand the
case to the ALJ or attorney adjudi-
cator for further proceedings.

(c) Council dismissal of request for re-
view. The Council will dismiss a re-
quest for review when the individual or
entity requesting review does not have
a right to a review by the MAC, or will
dismiss the request for a hearing for
any reason that the ALJ or attorney
adjudicator could have dismissed the
request for hearing.

(d) Ezxpedited reviews. (1) Standard for
expedited reviews. The Council must
provide an expedited review if the ap-
peal involves an issue specified in
§423.566(b), but does not include solely
a request for payment of Part D drugs
already furnished, enrollee’s pre-
scribing physician or other prescriber
indicates, or the Council determines
that applying the standard timeframe
for making a decision may seriously
jeopardize the enrollee’s life or health
or ability to regain maximum function.
The Council may consider this stand-
ard as met if a lower level adjudicator
has granted a request for an expedited
appeal.

(2) Grant of a request. If the Council
grants a request for expedited review,
the Council must:

(i) Make this decision within 5 cal-
endar days of receipt of the request for
expedited review;

(ii) Give the enrollee prompt oral no-
tice of this decision; and

(iii) Issue a decision, dismissal order
or remand, as expeditiously as the en-
rollee’s health condition requires, but
no later than the end of the 10 calendar
day period beginning on the date the
request for review is received by the
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