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§423.2020 Time and place for a hear-
ing before an ALJ.

(a) General. The ALJ sets the time
and place for the hearing, and may
change the time and place, if nec-
essary.

(b) Determining how appearances are
made. (1) Appearances by unrepresented
enrollees. The ALJ will direct that the
appearance of an unrepresented en-
rollee who filed a request for hearing
be conducted by video-teleconferencing
if the ALJ finds that video-teleconfer-
encing technology is available to con-
duct the appearance, unless the ALJ
finds good cause for an in-person ap-
pearance.

(i) The ALJ may also offer to conduct
a hearing by telephone if the request
for hearing or administrative record
suggests that a telephone hearing may
be more convenient for the unrepre-
sented enrollee.

(ii) The ALJ, with the concurrence of
the Chief ALJ or designee, may find
good cause that an in-person hearing
should be conducted if—

(A) The video-teleconferencing or
telephone technology is not available;
or

(B) Special or extraordinary cir-
cumstances exist.

(2) Appearances by represented enroll-
ees. The ALJ will direct that the ap-
pearance of an individual, other than
an unrepresented enrollee who filed a
request for hearing, be conducted by
telephone, unless the ALJ finds good
cause for an appearance by other
means.

(i) The ALJ may find good cause for
an appearance by video-teleconfer-
encing if he or she determines that
video-teleconferencing is necessary to
examine the facts or issues involved in
the appeal.

(ii) The ALJ, with the concurrence of
the Chief ALJ or designee, may find
good cause that an in-person hearing
should be conducted if—

(A) The video-teleconferencing and
telephone technology are not available;
or

(B) Special or extraordinary cir-
cumstances exist.

(c) Notice of hearing. (1) A notice of
hearing is sent to the enrollee, the
Part D plan sponsor that issued the
coverage determination or at-risk de-
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termination, and the IRE that issued
the reconsideration, advising them of
the proposed time and place of the
hearing.

(2) The notice of hearing will require
the enrollee to reply to the notice by:

(i) Acknowledging whether they plan
to attend the hearing at the time and
place proposed in the notice of hearing,
or whether they object to the proposed
time and/or place of the hearing;

(ii) If the representative is an entity
or organization, specifying who from
the entity or organization plans to at-
tend the hearing, if anyone, and in
what capacity, in addition to the indi-
vidual who filed the request for hear-
ing; and

(iii) Listing the witnesses who will be
providing testimony at the hearing.

(3) The notice of hearing will require
CMS, the IRE, or the Part D plan spon-
sor that requests to attend the hearing
as a participant to reply to the notice
by:

(i) Acknowledging whether it plans
to attend the hearing at the time and
place proposed in the notice of hearing;
and

(ii) Specifying who from the entity
plans to attend the hearing,

(d) An enrollee’s right to waive a hear-
ing. An enrollee may also waive the
right to a hearing and request a deci-
sion based on the written evidence in
the record in accordance with
§423.2038(b).

(1) As specified in §423.2000, an ALJ
may require the enrollee to attend a
hearing if it is necessary to decide the
case.

(2) If an ALJ determines that it is
necessary to obtain testimony from a
person other than the enrollee, he or
she may still hold a hearing to obtain
that testimony, even if the enrollee has
waived the right to appear. In those
cases, the ALJ would give the enrollee
the opportunity to appear when the
testimony is given but may hold the
hearing even if the enrollee decides not
to appear.

(e) An enrollee’s objection to time and
place of hearing. (1) If an enrollee ob-
jects to the time and place of the hear-
ing, the enrollee must notify the ALJ
at the earliest possible opportunity be-
fore the time set for the hearing.
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(2) The enrollee must state the rea-
son for the objection and state the
time and place he or she wants the
hearing to be held.

(3) The objection must be in writing
except for an expedited hearing when
the objection may be provided orally,
and except that the enrollee may oral-
ly request that a non-expedited hearing
be rescheduled in an emergency cir-
cumstance the day prior to or day of
the hearing. The ALJ must document
all oral objections to the time and
place of a hearing in writing and main-
tain the documentation in the case
files.

(4) The ALJ may change the time or
place of the hearing if the enrollee has
good cause.

(5) If the enrollee’s objection to the
place of the hearing includes a request
for an in-person or video-teleconfer-
encing hearing, the objection and re-
quest are considered in paragraph (i) of
this section.

(f) Good cause for changing the time or
place. The ALJ can find good cause for
changing the time or place of the
scheduled hearing and reschedule the
hearing if the information available to
the ALJ supports the enrollee’s conten-
tion that—

(1) The enrollee or his or her rep-
resentative is unable to attend or to
travel to the scheduled hearing because
of a serious physical or mental condi-
tion, incapacitating injury, or death in
the family; or

(2) Severe weather conditions make
it impossible to travel to the hearing;
or

(3) Good cause exists as set forth in
paragraph (g) of this section.

(g) Good cause in other circumstances.
(1) In determining whether good cause
exists in circumstances other than
those set forth in paragraph (f) of this
section, the ALJ considers the enroll-
ee’s reason for requesting the change,
the facts supporting the request, and
the impact of the change on the effi-
cient administration of the hearing
process.

(2) Factors evaluated to determine
the impact of the change include, but
are not limited to, the effect on proc-
essing other scheduled hearings, poten-
tial delays in rescheduling the hearing,
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and whether any prior changes were
granted the enrollee.

(3) Examples of other circumstances
an enrollee might give for requesting a
change in the time or place of the hear-
ing include, but are not limited to, the
following:

(i) The enrollee has attempted to ob-
tain a representative but needs addi-
tional time.

(ii) The enrollee’s representative was
appointed within 10 calendar days of
the scheduled hearing for non-expe-
dited hearings (or 2 calendar days for
expedited hearings) and needs addi-
tional time to prepare for the hearing.

(iii) The enrollee’s representative has
a prior commitment to be in court or
at another administrative hearing on
the date scheduled for the hearing.

(iv) A witness who will testify to
facts material to an enrollee’s case is
unavailable to attend the scheduled
hearing and the evidence cannot be
otherwise obtained.

(v) Transportation is not readily
available for an enrollee to travel to
the hearing.

(vi) The enrollee is unrepresented,
and is unable to respond to the notice
of hearing because of any physical,
mental, educational, or linguistic limi-
tations (including any lack of facility
with the English language).

(vii) The enrollee or enrollee’s rep-
resentative has a prior commitment
that cannot be changed without signifi-
cant expense.

(viii) The enrollee or enrollee’s rep-
resentative asserts he or she did not re-
ceive the notice of hearing and is un-
able to appear at the scheduled time
and place.

(h) Effect of rescheduling hearing. If a
hearing is postponed at the request of
the enrollee for any of the above rea-
sons, the time between the originally
scheduled hearing date and the new
hearing date is not counted toward the
adjudication period specified in
§423.2016.

(i) An enrollee’s request for an in-per-
son or video-teleconferencing hearing. (1)
If an unrepresented enrollee objects to
a video-teleconferencing hearing or to
the ALJ’s offer to conduct a hearing by
telephone, or a represented enrollee
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who filed the request for hearing ob-
jects to a telephone or video-tele-
conferencing hearing, the enrollee or
the enrollee’s representative must no-
tify the ALJ at the earliest possible op-
portunity before the time set for the
hearing and request a video-teleconfer-
encing or an in-person hearing.

(2) The enrollee must state the rea-
son for the objection and state the
time and/or place he or she wants an
in-person or video-teleconferencing
hearing to be held.

(3) The request must be in writing ex-
cept for an expedited hearing for which
the request may be provided orally.
The ALJ must document all oral objec-
tions to an expedited video-teleconfer-
encing or telephone hearing in writing
and maintain the documentation in the
case files.

(4) When an enrollee’s request for an
in-person or video-teleconferencing
hearing is granted and an adjudication
time frame applies in accordance with
§423.2016, the ALJ issues a decision,
dismissal, or remand to the IRE within
the adjudication time frame specified
in §423.2016 (including any applicable
extensions provided in this subpart),
unless the enrollee requesting the hear-
ing agrees to waive such adjudication
timeframe in writing.

(6) The ALJ may grant the request,
with the concurrence of the Chief ALJ
or designee if the request was for an in-
person hearing, upon a finding of good
cause and will reschedule the hearing
for a time and place when the enrollee
may appear in person or by video-tele-
conference before the ALJ. Good cause
is not required for a request for video-
teleconferencing hearing made by an
unrepresented enrollee who filed the
request for hearing and objects to an
ALJ’s offer to conduct a hearing by
telephone.

(j) Amended notice of hearing. If the
ALJ changes or will change the time
and/or place of the hearing, an amend-
ed notice of hearing must be sent to
the enrollee and CMS, the IRE, and/or
the Part D plan sponsor in accordance
with §423.2022(a)(2).

[74 FR 65363, Dec. 9, 2009, as amended at 82
FR 5130, Jan. 17, 2017; 83 FR 16754, Apr. 16,
2018; 84 FR 19873, May 7, 2019]
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§423.2022 Notice of a hearing before
an ALJ.

(a) Issuing the notice. (1) After the
ALJ sets the time and place of the
hearing, the notice of the hearing will
be mailed or otherwise transmitted in
accordance with OMHA procedures to
the enrollee and other potential par-
ticipants, as provided in §423.2020(c) at
their last known addresses, or given by
personal service, except to an enrollee
or other potential participant who in-
dicates in writing that he or she does
not wish to receive this notice.

(2) The notice is mailed, transmitted,
or served at least 20 calendar days be-
fore the hearing, except for expedited
hearings where written notice is
mailed, transmitted, or served at least
3 calendar days before the hearing, un-
less the enrollee or other potential par-
ticipant agrees in writing to the notice
being mailed, transmitted, or served
fewer than 20 calendar days before the
non-expedited hearing or 3 calendar
days before the expedited hearing. For
expedited hearings, the ALJ may oral-
ly provide notice of the hearing to the
enrollee and other potential partici-
pants but oral notice must be followed
by an equivalent written notice within
1 calendar day of the oral notice.

(b) Notice information. (1) The notice
of hearing contains—

(i) A statement that the issues before
the ALJ include all of the issues
brought out in the coverage determina-
tion or at-risk determination, redeter-
mination, or reconsideration that were
not decided entirely in the enrollee’s
favor and that were specified in the re-
quest for hearing; and

(ii) A statement of any specific new
issues the ALJ will consider in accord-
ance with §423.2032.

(2) The notice will inform the en-
rollee that he or she may designate a
person to represent him or her during
the proceedings.

(3) The notice must include an expla-
nation of the procedures for requesting
a change in the time or place of the
hearing, a reminder that the ALJ may
dismiss the hearing request if the en-
rollee fails to appear at the scheduled
hearing without good cause, and other
information about the scheduling and
conduct of the hearing.
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