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§423.2008

(ii) The enrollees request aggregation
at the same time the requests for hear-
ing are filed, and the request for aggre-
gation and requests for hearing are
filed within 60 calendar days after re-
ceipt of the notice of reconsideration
for each of the reconsiderations being
appealed, unless the deadline to file
one or more of the requests for hearing
has been extended in accordance with
§423.2014(d); and

(iii) The appeals the enrollees seek to
aggregate involve the same prescrip-
tion drugs, as determined by an ALJ or
attorney adjudicator. Only an ALJ
may determine the appeals the enroll-
ees seek to aggregate do not involve
the same prescription drugs.

[84 FR 19872, May 7, 2019, as amended at 86
FR 6121, Jan. 19, 2021]

§423.2008 Parties to the proceedings
on a request for an ALJ hearing.

The enrollee (or the enrollee’s rep-
resentative) who filed the request for
hearing is the only party to the pro-
ceedings on a request for an ALJ hear-
ing.

[82 FR 5127, Jan. 17, 2017]

§423.2010 When CMS, the IRE, or Part
D plan sponsors may participate in
the proceedings on a request for an
ALJ hearing.

(a) When CMS, the IRE, or the Part D
plan sponsor may participate. (1) CMS,
the IRE, and/or the Part D plan sponsor
may request to participate in the pro-
ceedings on a request for an ALJ hear-
ing upon filing a request to participate
in accordance with paragraph (b) of
this section.

(2) An ALJ may request, but may not
require, CMS, the IRE, and/or the Part
D plan sponsor to participate in any
proceedings before the ALJ, including
the oral hearing, if any. The ALJ can-
not draw any adverse inferences if
CMS, the IRE, and/or the Part D plan
sponsor decide not to participate in
any proceedings before an ALJ, includ-
ing the hearing.

(b) How a request to participate is
made—(1) No motice of hearing. If CMS,
the IRE, and/or the Part D plan sponsor
requests participation before it re-
ceives a notice of hearing, or when no
notice is required, it must send written
notice of its request to participate to

42 CFR Ch. IV (10-1-23 Edition)

the assigned ALJ or attorney adjudi-
cator, or a designee of the Chief ALJ if
the request is not yet assigned to an
ALJ or attorney adjudicator, and the
enrollee, except that the request may
be made orally if a request for an expe-
dited hearing was filed and OMHA will
notify the enrollee of the request to
participate.

(2) Notice of hearing. If CMS, the IRE,
and/or the Part D plan sponsor requests
participation after the IRE and Part D
plan sponsor receive a notice of hear-
ing, it must send written notice of its
request to participate to the ALJ and
the enrollee, except that the request to
participate may be made orally for an
expedited hearing and OMHA will no-
tify the enrollee of the request to par-
ticipate.

(3) Timing of request. CMS, the IRE,
and/or the Part D plan sponsor must
send its request to participate—

(i) If a standard request for hearing
was filed, if no hearing is scheduled,
within 30 calendar days after notifica-
tion that a standard request for hear-
ing was filed;

(ii) If an expedited hearing is re-
quested, but no hearing has been sched-
uled, within 2 calendar days after noti-
fication that a request for an expedited
hearing was filed;

(iii) If a non-expedited hearing is
scheduled, within 5 calendar days after
receiving the notice of hearing; or

(iv) If an expedited hearing is sched-
uled, within 1 calendar day after re-
ceiving the notice of hearing. Requests
may be made orally or submitted by
facsimile to the hearing office.

(c) The ALJ’s or attorney adjudicator’s
decision on a request to participate. The
assigned ALJ or attorney adjudicator
has discretion not to allow CMS, the
IRE, and/or the Part D plan sponsor to
participate. The ALJ or attorney adju-
dicator must notify the entity request-
ing participation, the Part D plan
sponsor, if applicable, and the enrollee
of his or her decision on the request to
participate within the following time
frames—

(1) If no hearing is scheduled, at least
20 calendar days before the ALJ or at-
torney adjudicator issues a decision,
dismissal, or remand;
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