
544 

42 CFR Ch. IV (10–1–23 Edition) § 422.118 

Medicare beneficiaries residing in a 
county. 

(2) CMS uses its MA State/County 
Penetration data to calculate the total 
number of beneficiaries residing in a 
county. 

(B) 95th percentile base population 
ratio. (1) The 95th percentile base popu-
lation ratio is: 

(i) Calculated annually for each coun-
ty type and varies over time as MA 
market penetration and plan enroll-
ment change across markets; and 

(ii) Represents the proportion of 
Medicare beneficiaries enrolled in the 
95th percentile MA plan (that is, 95 per-
cent of plans have enrollment lower 
than this level). 

(2) CMS calculates the 95th per-
centile base population ratio as fol-
lows: 

(i) Uses its most recent List of PFFS 
Network Counties to exclude any pri-
vate-fee-for-service (PFFS) plans in 
non-networked counties from the cal-
culation at the county-type level. 

(ii) Uses its most recent MA State/ 
County Penetration data to determine 
the number of eligible Medicare bene-
ficiaries in each county. 

(iii) Uses its Monthly MA Enrollment 
By State/County/Contract data to de-
termine enrollment at the contract ID 
and county level, including only enroll-
ment in regional preferred provider or-
ganization (RPPO), local preferred pro-
vider organization (LPPO), HMO, HMO/ 
provider sponsored organization (POS), 
healthcare prepayment plans under 
section 1833 of the Act, and network 
PFFS plan types. 

(iv) Calculates penetration at the 
contract ID and county level by divid-
ing the number of enrollees for a given 
contract ID and county by the number 
of eligible beneficiaries in that county. 

(v) Groups counties by county des-
ignation to determine the 95th per-
centile of penetration among MA plans 
for each county type. 

(f) Exception requests. (1) An MA plan 
may request an exception to network 
adequacy criteria in paragraphs (b) 
through (e) of this section when both of 
the following occur: 

(i) Certain providers or facilities are 
not available for the MA plan to meet 
the network adequacy criteria as 
shown in the Provider Supply file for 

the year for a given county and spe-
cialty type. 

(ii) The MA plan has contracted with 
other providers and facilities that may 
be located beyond the limits in the 
time and distance criteria, but are cur-
rently available and accessible to most 
enrollees, consistent with the local 
pattern of care. 

(2) In evaluating exception requests, 
CMS considers whether— 

(i) The current access to providers 
and facilities is different from the HSD 
reference and Provider Supply files for 
the year; 

(ii) There are other factors present, 
in accordance with § 422.112(a)(10)(v), 
that demonstrate that network access 
is consistent with or better than the 
original Medicare pattern of care; and 

(iii) Approval of the exception is in 
the best interests of beneficiaries. 

[85 FR 33904, June 2, 2020, as amended at 87 
FR 27895, May 9, 2022; 88 FR 22330, Apr. 12, 
2023] 

§ 422.118 Confidentiality and accuracy 
of enrollee records. 

For any medical records or other 
health and enrollment information it 
maintains with respect to enrollees, an 
MA organization must establish proce-
dures to do the following: 

(a) Abide by all Federal and State 
laws regarding confidentiality and dis-
closure of medical records, or other 
health and enrollment information. 
The MA organization must safeguard 
the privacy of any information that 
identifies a particular enrollee and 
have procedures that specify— 

(1) For what purposes the informa-
tion will be used within the organiza-
tion; and 

(2) To whom and for what purposes it 
will disclose the information outside 
the organization. 

(b) Ensure that medical information 
is released only in accordance with ap-
plicable Federal or State law, or pursu-
ant to court orders or subpoenas. 

(c) Maintain the records and informa-
tion in an accurate and timely manner. 

(d) Ensure timely access by enrollees 
to the records and information that 
pertain to them. 

[65 FR 40323, June 29, 2000] 
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