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(2) File written certifications in the
medical record.

[66 FR 50834, Dec. 11, 1990, as amended at 57
FR 36017, Aug. 12, 1992; 70 FR 45144, Aug. 4,
2005; 70 FR 70547, Nov. 22, 2005; 74 FR 39413,
Aug. 6, 2009; 75 FR 70463, Nov. 17, 2010; 76 FR
47331, Aug. 4, 2011; 85 FR 19289, Apr. 6, 2020; 88
FR 51199, Aug. 2, 2023]

§418.24 Election of hospice care.

(a) Filing an election statement. (1)
General. An individual who meets the
eligibility requirement of §418.20 may
file an election statement with a par-
ticular hospice. If the individual is
physically or mentally incapacitated,
his or her representative (as defined in
§418.3) may file the election statement.

(2) Notice of election. The hospice cho-
sen by the eligible individual (or his or
her representative) must file the No-
tice of Election (NOE) with its Medi-
care contractor within 5 calendar days
after the effective date of the election
statement.

(3) Consequences of failure to submit a
timely notice of election. When a hospice
does not file the required Notice of
Election for its Medicare patients
within 5 calendar days after the effec-
tive date of election, Medicare will not
cover and pay for days of hospice care
from the effective date of election to
the date of filing of the notice of elec-
tion. These days are a provider liabil-
ity, and the provider may not bill the
beneficiary for them.

(4) Ezxception to the conmsequences for
filing the NOE late. CMS may waive the
consequences of failure to submit a
timely-filed NOE specified in para-
graph (a)(2) of this section. CMS will
determine if a circumstance encoun-
tered by a hospice is exceptional and
qualifies for waiver of the consequence
specified in paragraph (a)(3) of this sec-
tion. A hospice must fully document
and furnish any requested documenta-
tion to CMS for a determination of ex-
ception. An exceptional circumstance
may be due to, but is not limited to the
following:

(i) Fires, floods, earthquakes, or
similar unusual events that inflict ex-
tensive damage to the hospice’s ability
to operate.

(ii) A CMS or Medicare contractor
systems issue that is beyond the con-
trol of the hospice.
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(iii) A newly Medicare-certified hos-
pice that is notified of that certifi-
cation after the Medicare certification
date, or which is awaiting its user ID
from its Medicare contractor.

(iv) Other situations determined by
CMS to be beyond the control of the
hospice.

(b) Content of election statement. The
election statement must include the
following:

(1) Identification of the particular
hospice and of the attending physician
that will provide care to the individual.
The individual or representative must
acknowledge that the identified at-
tending physician was his or her
choice.

(2) The individual’s or representa-
tive’s acknowledgement that he or she
has been given a full understanding of
the palliative rather than curative na-
ture of hospice care, as it relates to the
individual’s terminal illness and re-
lated conditions.

(3) Acknowledgement that the indi-
vidual has been provided information
on the hospice’s coverage responsi-
bility and that certain Medicare serv-
ices, as set forth in paragraph (e) of
this section, are waived by the elec-
tion. For Hospice elections beginning
on or after October 1, 2020, this would
include providing the individual with
information indicating that services
unrelated to the terminal illness and
related conditions are exceptional and
unusual and hospice should be pro-
viding virtually all care needed by the
individual who has elected hospice.

(4) The effective date of the election,
which may be the first day of hospice
care or a later date, but may be no ear-
lier than the date of the election state-
ment.

(5) For Hospice elections beginning
on or after October 1, 2020, the Hospice
must provide information on individual
cost-sharing for hospice services.

(6) For Hospice elections beginning
on or after October 1, 2020, the Hospice
must provide notification of the indi-
vidual’s (or representative’s) right to
receive an election statement adden-
dum, as set forth in paragraph (c) of
this section, if there are conditions,
items, services, and drugs the hospice
has determined to be unrelated to the
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individual’s terminal illness and re-
lated conditions and would not be cov-
ered by the hospice.

(7) For Hospice elections beginning
on or after October 1, 2020, the Hospice
must provide information on the Bene-
ficiary and Family Centered Care Qual-
ity Improvement Organization (BFCC-
QIO), including the right to immediate
advocacy and BFCC-QIO contact infor-
mation.

(8) The signature of the individual or
representative.

(c) Content of hospice election state-
ment addendum. For hospice elections
beginning on or after October 1, 2020, in
the event that the hospice determines
there are conditions, items, services, or
drugs that are unrelated to the individ-
ual’s terminal illness and related con-
ditions, the individual (or representa-
tive), non-hospice providers furnishing
such items, services, or drugs, or Medi-
care contractors may request a written
list as an addendum to the election
statement. The election statement ad-
dendum must include the following:

(1) The addendum must be titled
“Patient Notification of Hospice Non-
Covered Items, Services, and Drugs.”

(2) Name of the hospice.

(3) Individual’s name and hospice
medical record identifier.

(4) Identification of the individual’s
terminal illness and related conditions.

(5) A list of the individual’s condi-
tions present on hospice admission (or
upon plan of care update) and the asso-
ciated items, services, and drugs not
covered by the hospice because they
have been determined by the hospice to
be unrelated to the terminal illness
and related conditions.

(6) A written clinical explanation, in
language the individual (or representa-
tive) can understand, as to why the
identified conditions, items, services,
and drugs are considered unrelated to
the individual’s terminal illness and
related conditions and not needed for
pain or symptom management. This
clinical explanation must be accom-
panied by a general statement that the
decision as to whether or not condi-
tions, items, services, and drugs are re-
lated is made for each patient and that
the individual should share this clin-
ical explanation with other health care
providers from which they seek items,
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services, or drugs unrelated to their
terminal illness and related conditions.

(7) References to any relevant clin-
ical practice, policy, or coverage guide-
lines.

(8) Information on the following:

(i) Purpose of Addendum. The purpose
of the addendum is to notify the indi-
vidual (or representative), in writing,
of those conditions, items, services,
and drugs the hospice will not be cov-
ering because the hospice has deter-
mined they are unrelated to the indi-
vidual’s terminal illness and related
conditions.

(ii) Right to Immediate Advocacy. The
addendum must include language that
immediate advocacy is available
through the Medicare Beneficiary and
Family Centered Care-Quality Im-
provement Organization (BFCC-QIO) if
the individual (or representative) dis-
agrees with the hospice’s determina-
tion.

(9) Name and signature of the indi-
vidual (or representative) and date
signed, along with a statement that
signing this addendum (or its updates)
is only acknowledgement of receipt of
the addendum (or its updates) and not
the individual’s (or representative’s)
agreement with the hospice’s deter-
minations. If the beneficiary (or rep-
resentative) refuses to sign the adden-
dum, the hospice must document on
the addendum the reason the adden-
dum was not signed and the addendum
would become part of the patient’s
medical record. If a non-hospice pro-
vider or Medicare contractor requests
the addendum, the non-hospice pro-
vider or Medicare contractor are not
required to sign the addendum.

(10) Date the hospice furnished the
addendum.

(d) Timeframes for the hospice election
statement addendum. (1) If the adden-
dum is requested within the first 5 days
of a hospice election (that is, in the
first 5 days of the hospice election
date), the hospice must provide this in-
formation, in writing, to the individual
(or representative), non-hospice pro-
vider, or Medicare contractor within 5
days from the date of the request.

(2) If the addendum is requested dur-
ing the course of hospice care (that is,
after the first 5 days of the hospice
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election date), the hospice must pro-
vide this information, in writing, with-
in 3 days of the request to the request-
ing individual (or representative), non-
hospice provider, or Medicare con-
tractor.

(3) If there are any changes to the
plan of care during the course of hos-
pice care, the hospice must update the
addendum and provide these updates,
in writing, to the individual (or rep-
resentative) in order to communicate
these changes to the individual (or rep-
resentative).

(4) If the individual dies, revokes, or
is discharged within the required time-
frame for furnishing the addendum (as
outlined in paragraphs (d)(1) and (2) of
this section, and before the hospice has
furnished the addendum, the addendum
would not be required to be furnished
to the individual (or representative).
The hospice must note the reason the
addendum was not furnished to the pa-
tient and the addendum would become
part of the patient’s medical record if
the hospice has completed it at the
time of discharge, revocation, or death.

(5) If the beneficiary dies, revokes, or
is discharged prior to signing the ad-
dendum (as outlined in paragraphs
(d)(1) and (2) of this section), the adden-
dum would not be required to be signed
in order for the hospice to receive pay-
ment. The hospice must note (on the
addendum itself) the reason the adden-
dum was not signed and the addendum
would become part of the patient’s
medical record.

(e) Duration of election. An election to
receive hospice care will be considered
to continue through the initial election
period and through the subsequent
election periods without a break in
care as long as the individual—

(1) Remains in the care of a hospice;

(2) Does not revoke the election; and

(3) Is not discharged from the hospice
under the provisions of §418.26.

(f) Waiver of other benefits. For the du-
ration of an election of hospice care, an
individual waives all rights to Medi-
care payments for the following serv-
ices:

(1) Hospice care provided by a hospice
other than the hospice designated by
the individual (unless provided under
arrangements made by the designated
hospice).
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(2) Any Medicare services that are re-
lated to the treatment of the terminal
condition for which hospice care was
elected or a related condition or that
are equivalent to hospice care except
for services—

(i) Provided by the designated hos-
pice:

(ii) Provided by another hospice
under arrangements made by the des-
ignated hospice; and

(iii) Provided by the individual’s at-
tending physician if that physician is
not an employee of the designated hos-
pice or receiving compensation from
the hospice for those services.

(g8) Re-election of hospice benefits. If an
election has been revoked in accord-
ance with §418.28, the individual (or his
or her representative if the individual
is mentally or physically incapaci-
tated) may at any time file an election,
in accordance with this section, for any
other election period that is still avail-
able to the individual.

(h) Changing the attending physician.
To change the designated attending
physician, the individual (or represent-
ative) must file a signed statement
with the hospice that states that he or
she is changing his or her attending
physician.

(1) The statement must identify the
new attending physician, and include
the date the change is to be effective
and the date signed by the individual
(or representative).

(2) The individual (or representative)
must acknowledge that the change in
the attending physician is due to his or
her choice.

(3) The effective date of the change in
attending physician cannot be before
the date the statement is signed.

[65 FR 50834, Dec. 11, 1990, as amended at 70
FR 70547, Nov. 22, 2005; 79 FR 50509, Aug. 22,
2014; 84 FR 38544, Aug. 6, 2019; 86 FR 42605,
Aug. 4, 2021]

§418.25 Admission to hospice care.

(a) The hospice admits a patient only
on the recommendation of the medical
director in consultation with, or with
input from, the patient’s attending
physician (if any).

(b) In reaching a decision to certify
that the patient is terminally ill, the
hospice medical director must consider
at least the following information:
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