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judicial review of the hospital-specific 
rate determinations; or 

(ii) Any additional costs that are rec-
ognized as allowable costs for the hos-
pital’s base period as a result of admin-
istrative or judicial review of the base- 
period notice of amount of program re-
imbursement. 

(2) With respect to either the hos-
pital-specific rate determination or the 
amount of program reimbursement de-
termination, the actions taken on ad-
ministrative or judicial review that 
provide a basis for recalculations of the 
hospital-specific rate include the fol-
lowing: 

(i) A reopening and revision of the 
hospital’s base-period notice of amount 
of program reimbursement under 
§§ 405.1885 through 405.1889 of this chap-
ter. 

(ii) A prehearing order or finding 
issued during the provider payment ap-
peals process by the appropriate re-
viewing authority under § 405.1821 or 
§ 405.1853 of this chapter that resolved a 
matter at issue in the hospital’s base- 
period notice of amount of program re-
imbursement. 

(iii) An affirmation, modification, or 
reversal of a Provider Reimbursement 
Review Board decision by the Adminis-
trator of CMS under § 405.1875 of this 
chapter that resolved a matter at issue 
in the hospital’s base-period notice of 
amount of program reimbursement. 

(iv) An administrative or judicial re-
view decision under §§ 405.1831, 405.1871, 
or 405.1877 of this chapter that is final 
and no longer subject to review under 
applicable law or regulations by a high-
er reviewing authority, and that re-
solved a matter at issue in the hos-
pital’s base-period notice of amount of 
program reimbursement. 

(v) A final, nonappealable court judg-
ment relating to the base-period costs. 

(3) The adjustments to the hospital- 
specific rate made under paragraphs (h) 
(1) and (2) of this section are effective 
retroactively to the time of the 
intermediary’s initial determination of 
the rate. 

(i) Maintaining budget neutrality. CMS 
makes an adjustment to the hospital- 
specific rate to ensure that changes to 
the DRG classifications and recalibra-
tions of the DRG relative weights are 
made in a manner so that aggregate 

payments to section 1886(d) hospitals 
are not affected. 

[55 FR 15173, Apr. 20, 1990, as amended at 55 
FR 36069, Sept. 4, 1990; 55 FR 39775, Sept. 2, 
1990; 56 FR 573, Jan. 7, 1991; 55 FR 46887, Nov. 
7, 1990; 57 FR 39822, Sept. 1, 1992; 58 FR 46338, 
Sept. 1, 1993; 65 FR 47106, Aug. 1, 2000; 70 FR 
47485, Aug. 12, 2005; 75 FR 50414, Aug. 16, 2010] 

§ 412.76 Recovery of excess transition 
period payment amounts resulting 
from unlawful claims. 

If a hospital’s base-year costs, as es-
timated for purposes of determining 
the hospital-specific portion, are deter-
mined, by criminal conviction or impo-
sition of a civil money penalty or as-
sessment, to include costs that were 
unlawfully claimed, the hospital’s 
base-period costs are adjusted to re-
move the effect of the excess costs, and 
CMS recovers both the excess costs re-
imbursed for the base period and the 
additional amounts paid due to the in-
appropriate increase of the hospital- 
specific portion of the hospital’s transi-
tion payment rates. 

[50 FR 12741, Mar. 29, 1985, as amended at 57 
FR 39822, Sept. 1, 1992. Redesignated at 65 FR 
47106, Aug. 1, 2000, and further redesignated 
at 73 FR 48754, Aug. 19, 2008] 

§ 412.77 Determination of the hospital- 
specific rate for inpatient operating 
costs for sole community hospitals 
based on a Federal fiscal year 1996 
base period. 

(a) Applicability. (1) This section ap-
plies to a hospital that has been des-
ignated as a sole community hospital, 
as described in § 412.92. If the 1996 hos-
pital-specific rate exceeds the rate that 
would otherwise apply, that is, either 
the Federal rate under § 412.64 (or under 
§ 412.63 for periods prior to FY 2005) or 
the hospital-specific rates for either 
FY 1982 under § 412.73 or FY 1987 under 
§ 412.75, this 1996 rate will be used in the 
payment formula set forth in 
§ 412.92(d)(1). 

(2) This section applies only to cost 
reporting periods beginning on or after 
October 1, 2000. 

(3) The formula for determining the 
hospital-specific costs for hospitals de-
scribed under paragraph (a)(1) of this 
section is set forth in paragraph (f) of 
this section. 

(b) Based costs for hospitals subject to 
fiscal year 1996 rebasing—(1) General rule. 
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