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(f) Administrator’s decision. (1) The Ad-
ministrator may not receive or con-
sider any new evidence and must issue 
a decision based only upon the record 
as it appeared before the MGCRB and 
comments submitted under paragraphs 
(b)(2), (b)(3), (b)(4), (c)(2), and (c)(3) of 
this section. 

(2) The Administrator issues a deci-
sion in writing to the party with a copy 
to CMS— 

(i) Not later than 90 days following 
receipt of the party’s request for re-
view, except the Administrator may, at 
his or her discretion, for good cause 
shown, toll such 90 days; or 

(ii) Not later than 105 days following 
issuance of the MGCRB decision in the 
case of review at the discretion of the 
Administrator, except the Adminis-
trator may, at his or her discretion, for 
good cause shown, toll such 105 days. 

(3) The Administrator’s decision 
issued under § 412.278 (a) or (c) is the 
final Departmental decision, unless it 
is amended under § 412.278(g). The final 
Departmental decision is not subject to 
judicial review. 

(4) The Administrator’s decision is 
not subject to judicial review. 

(g) Amendment of Administrator deci-
sion—(1) Hospital’s request for amend-
ment. The hospital may request the Ad-
ministrator to amend the decision for 
the limited purpose of correcting 
mathematical or computational errors, 
or to correct the decision if the evi-
dence that was considered in making 
the decision clearly shows on its face 
that an error was made. The following 
procedure is followed: 

(i) The hospital’s request for amend-
ment must be received by the Adminis-
trator within 10 days after the date the 
Administrator issues a decision. The 
request for amendment must be in 
writing, with a copy to CMS. 

(ii) The Administrator promptly re-
views the hospital’s request and 
amends the decision, if necessary, 
within 5 days following receipt of the 
hospital’s request for amendment. 

(2) Discretionary review by the Adminis-
trator. Within 15 days following the 
issuance of the Administrator’s deci-
sion, the Administrator, at his or her 
discretion, may amend the decision to 
correct mathematical or computa-
tional errors, or to correct the decision 

if the evidence that was considered in 
making the decision clearly shows on 
its face that an error was made. The 
Administrator’s amended decision is 
final and is not subject to judicial re-
view. 

[55 FR 36766, Sept. 6, 1990, as amended at 56 
FR 25489, June 4, 1991; 57 FR 39826, Sept. 1, 
1992; 68 FR 45471, Aug. 1, 2003; 70 FR 47487, 
Aug. 12, 2005; 85 FR 59023, Sept. 18, 2020; 86 FR 
45520, Aug. 13, 2021] 

§ 412.280 Representation. 

(a) General. A party may be rep-
resented by legal counsel or by any 
other person appointed to act as its 
representative at any proceeding be-
fore the MGCRB or the Administrator. 

(b) Rights of a representative. A rep-
resentative appointed by a party may 
accept or give on behalf of the party 
any request or notice connected with 
any proceeding before the MGCRB or 
the Administrator. A representative is 
entitled to present evidence and argu-
ment as to facts and law in any 
MGCRB proceeding affecting the party 
represented and to obtain information 
to the same extent as the party rep-
resented. Notice of any action or deci-
sion sent to the representative of a 
party has the same effect as if it had 
been sent to the party itself. 

Subpart M—Prospective Payment 
System for Inpatient Hospital 
Capital Costs 

SOURCE: 56 FR 43449, Aug. 30, 1991, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 412.300 Scope of subpart and defini-
tion. 

(a) Purpose. This subpart implements 
section 1886(g)(1)(A) of the Act by es-
tablishing a prospective payment sys-
tem for inpatient hospital capital-re-
lated costs. Under this system, pay-
ment is made on the basis described in 
§ 412.304 through § 412.374 for inpatient 
hospital capital-related costs furnished 
by hospitals subject to the prospective 
payment system under subpart B of 
this part. 

(b) Definition. For purposes of this 
subpart, a new hospital means a hos-
pital that has operated (under previous 
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or present ownership) for less than 2 
years. The following hospitals are not 
new hospitals: 

(1) A hospital that builds new or re-
placement facilities at the same or an-
other location even if coincidental 
with a change of ownership, a change 
in management, or a lease arrange-
ment. 

(2) A hospital that closes and subse-
quently reopens. 

(3) A hospital that has been in oper-
ation for more than 2 years but has 
participated in the Medicare program 
for less than 2 years. 

(4) A hospital that changes its status 
from a hospital that is excluded from 
the prospective payment systems to a 
hospital that is subject to the capital 
prospective payment systems. 

[56 FR 43449, Aug. 30, 1991, as amended at 57 
FR 39827, Sept. 1, 1992] 

§ 412.302 Introduction to capital costs. 

(a) New capital costs. New capital 
costs are allowable Medicare inpatient 
hospital capital-related costs under 
subpart G of part 413 of this chapter 
that are related to assets that were 
first put in use for patient care after 
December 31, 1990 (except for such costs 
deemed to be old capital costs based on 
prior obligations as described in para-
graph (c) of this section) and those al-
lowable capital-related costs related to 
assets in use prior to December 31, 1990 
that are excluded from the definition 
of old capital costs described in para-
graphs (b) (2) through (5) of this sec-
tion, or are betterment or improve-
ment costs related to those old capital 
assets. 

(b) Old capital costs. Except as pro-
vided in paragraph (c) of this section 
with respect to capital obligations that 
qualify for recognition as old capital, 
old capital costs are allowable capital- 
related costs for land and depreciable 
assets that were put in use for patient 
care on or before December 31, 1990. 
However, for a new hospital as defined 
in § 412.300(b), old capital costs are de-
fined as those allowable capital-related 
costs for land and depreciable assets 
that were put in use for patient care on 
or before the later of December 31, 1990 
or the last day of the hospital’s base 
year cost reporting period under 

§ 412.328(a)(2). Old capital costs include 
the following: 

(1) Allowable depreciation on assets 
based on the useful life guidelines used 
to determine depreciation expense in 
the hospital’s base period. 

(2) Allowable capital-related interest 
expense. Except as provided below, the 
amount of allowable capital-related in-
terest expense that will be recognized 
as old capital is limited to the amount 
the hospital was legally obligated to 
pay as of December 31, 1990. Any allow-
able interest expense in excess of this 
limitation will be recognized as new 
capital. 

(i) An increase in interest expense is 
recognized if the increase is due to 
periodic fluctuations of rates in vari-
able interest rate loans or at the time 
of conversion from a variable rate loan 
to a fixed rate loan when no other 
changes in the terms of the loan are 
made. 

(ii) If the terms of a debt instrument 
are revised after December 31, 1990, the 
amount of interest that will be recog-
nized as old capital during the transi-
tion cannot exceed the amount that 
would have been recognized during the 
same period prior to the revision of the 
debt instrument. 

(iii) If short-term financing was used 
to acquire old capital assets and the 
debt is extended or ‘‘rolled-over’’, a 
portion of the extended debt will be 
recognized as old capital. The portion 
will equal the ratio of the net book 
value as of the beginning of the appli-
cable cost reporting period for depre-
ciable assets that were in use in the 
base year, to the net book value as of 
the beginning of the base year cost re-
porting period for those assets. The net 
book value for the base year will not be 
adjusted to exclude assets that have 
been fully depreciated or removed from 
service since the base year. If the debt 
is related to specific assets, the ratio 
will be determined based on the values 
for those assets. The ratio will exclude 
assets that were acquired with other 
identifiable debt instruments. For pur-
poses of this paragraph, short term fi-
nancing is a debt that becomes due in 
no later than the earlier of 5 years or 
half of the average useful life of the as-
sets to which the debt is related. 
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