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after the first day of the 13-month pe-
riod preceding the Federal fiscal year
for which a hospital has filed a com-
plete application. The hospital has 15
days from the date of the decision to
request Administrator review.

(b) Appeal. The decision of the
MGCRB is final and binding upon the
parties unless it is reviewed by the Ad-
ministrator and the decision is changed
by the Administrator in accordance
with §412.278.

[66 FR 36766, Sept. 6, 1990, as amended at 64
FR 41541, July 30, 1999]

§412.278 Administrator’s review.

(a) Hospitals requests for review. A hos-
pital or group of hospitals dissatisfied
with the MGCRB’s decision regarding
its geographic designation may request
the Administrator to review the
MGCRB decision. (A hospital or group
of hospitals may also request that the
Administrator review the MGCRB’s
dismissal of an application as untimely
filed or incomplete, as provided in
§412.256(d).)

(b) Procedures for hospital’s request for
review.(1) The hospital’s request for re-
view must be in writing and sent to the
Administrator, in care of the Office of
the Attorney Advisor, in the manner
directed by the Office of the Attorney
Advisor. The request must be received
by the Administrator within 15 days
after the date the MGCRB issues its de-
cision. The hospital must also submit
an electronic copy of its request for re-
view to CMS’s Hospital and Ambula-
tory Policy Group.

(2) The request for review may con-
tain proposed findings of fact and con-
clusions of law, exceptions to the
MGCRDB’s decision, and supporting rea-
sons therefor.

(3) Within 15 days of receipt of the
hospital’s request for review, CMS may
submit to the Administrator, in writ-
ing, with a copy to the party, com-
ments and recommendations con-
cerning the hospital’s submission.

(4) Within 10 days of receipt of CMS’s
submission, the hospital may submit in
writing, with a copy to CMS, a re-
sponse to the Administrator.

(c) Discretionary review by the Admin-
istrator. (1) The Administrator may, at
his or her discretion, review any final
decision of the MGCRB.

§412.278

(2) The Administrator promptly noti-
fies the hospital that he or she has de-
cided to review a decision of the
MGCRB. The notice of review indicates
the particular issues to be considered
and includes copies of any comments
submitted to the Administrator by
CMS staff concerning the MGCRB deci-
sion.

(3) Within 15 days of the receipt of
the Administrator’s notice of review,
the hospital may submit a response in
writing to the Administrator, with a
copy of CMS.

(d) Criteria for discretionary review. In
deciding whether to review an MGCRB
decision, the Administrator normally
considers whether it appears that any
of the following situations apply:

(1) The MGCRB made an erroneous
interpretation of law, regulation, or
CMS Ruling.

(2) The MGCRB’s decision is not sup-
ported by substantial evidence.

(3) The case presents a significant
policy issue having a basis in law and
regulations, and review is likely to
lead to issuance of a CMS Ruling or
other directive needed to clarify a pro-
vision in the law or regulations.

(4) The decision of the MGCRB re-
quires clarification, amplication, or an
alternative legal basis.

(5) The MGCRB has incorrectly ex-
tended its authority to a degree not
provided for by law, regulation, or CMS
Ruling.

(e) Communication procedures. All
communications between CMS staff
and the Administrator concerning the
Administrator’s review of an MGCRB
decision must be in writing. As speci-
fied in paragraphs (b) and (c) of this
section, copies of comments by CMS
staff are sent to applicant hospitals
within 15 days of receipt of a hospital’s
request for review, or, in cases in which
the Administrator decides to review a
case at his or her discretion, are in-
cluded with the Administrator’s notice
of review. In the event there are addi-
tional communications between CMS
staff and the Administrator concerning
MGCRB decisions reviewed by the Ad-
ministrator under paragraphs (b) or (c)
of this section, CMS furnishes copies of
the communications to the hospital or
group of hospitals.
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(f) Administrator’s decision. (1) The Ad-
ministrator may not receive or con-
sider any new evidence and must issue
a decision based only upon the record
as it appeared before the MGCRB and
comments submitted under paragraphs
1)(2), (b)(3), (b)(4), (c)(2), and (c)(3) of
this section.

(2) The Administrator issues a deci-
sion in writing to the party with a copy
to CMS—

(i) Not later than 90 days following
receipt of the party’s request for re-
view, except the Administrator may, at
his or her discretion, for good cause
shown, toll such 90 days; or

(ii) Not later than 105 days following
issuance of the MGCRB decision in the
case of review at the discretion of the
Administrator, except the Adminis-
trator may, at his or her discretion, for
good cause shown, toll such 105 days.

(3) The Administrator’s decision
issued under §412.278 (a) or (c) is the
final Departmental decision, unless it
is amended under §412.278(g). The final
Departmental decision is not subject to
judicial review.

(4) The Administrator’s decision is
not subject to judicial review.

(g) Amendment of Administrator deci-
sion—(1) Hospital’s request for amend-
ment. The hospital may request the Ad-
ministrator to amend the decision for
the limited purpose of correcting
mathematical or computational errors,
or to correct the decision if the evi-
dence that was considered in making
the decision clearly shows on its face
that an error was made. The following
procedure is followed:

(i) The hospital’s request for amend-
ment must be received by the Adminis-
trator within 10 days after the date the
Administrator issues a decision. The
request for amendment must be in
writing, with a copy to CMS.

(ii) The Administrator promptly re-
views the hospital’s request and
amends the decision, if necessary,
within 5 days following receipt of the
hospital’s request for amendment.

(2) Discretionary review by the Adminis-
trator. Within 15 days following the
issuance of the Administrator’s deci-
sion, the Administrator, at his or her
discretion, may amend the decision to
correct mathematical or computa-
tional errors, or to correct the decision
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if the evidence that was considered in
making the decision clearly shows on
its face that an error was made. The
Administrator’s amended decision is
final and is not subject to judicial re-
view.

[66 FR 36766, Sept. 6, 1990, as amended at 56
FR 25489, June 4, 1991; 57 FR 39826, Sept. 1,
1992; 68 FR 45471, Aug. 1, 2003; 70 FR 47487,
Aug. 12, 2005; 85 FR 59023, Sept. 18, 2020; 86 FR
45520, Aug. 13, 2021]

§412.280 Representation.

(a) General. A party may be rep-
resented by legal counsel or by any
other person appointed to act as its
representative at any proceeding be-
fore the MGCRB or the Administrator.

(b) Rights of a representative. A rep-
resentative appointed by a party may
accept or give on behalf of the party
any request or notice connected with
any proceeding before the MGCRB or
the Administrator. A representative is
entitled to present evidence and argu-
ment as to facts and law in any
MGCRB proceeding affecting the party
represented and to obtain information
to the same extent as the party rep-
resented. Notice of any action or deci-
sion sent to the representative of a
party has the same effect as if it had
been sent to the party itself.

Subpart M—Prospective Payment
System for Inpatient Hospital
Capital Costs

SOURCE: 56 FR 43449, Aug. 30, 1991, unless
otherwise noted.

GENERAL PROVISIONS

§412.300 Scope of subpart and defini-
tion.

(a) Purpose. This subpart implements
section 1886(g)(1)(A) of the Act by es-
tablishing a prospective payment sys-
tem for inpatient hospital capital-re-
lated costs. Under this system, pay-
ment is made on the basis described in
§412.304 through §412.374 for inpatient
hospital capital-related costs furnished
by hospitals subject to the prospective
payment system under subpart B of
this part.

(b) Definition. For purposes of this
subpart, a new hospital means a hos-
pital that has operated (under previous
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