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(B) If the beneficiary, or his or her 
attorney or other representative, is 
within 3 days of the date of settlement, 
judgment, award, or other payment 
and any claim disputes have not been 
fully resolved, he or she may not 
download or otherwise request a final 
conditional payment summary state-
ment. 

(viii) Within 30 days or less of secur-
ing a settlement, judgment, award, or 
other payment, the beneficiary, or his 
or her attorney or other representa-
tive, must submit through the Web 
portal documentation specified by the 
Secretary, including, but not limited 
to the following: 

(A) The date of settlement, judg-
ment, award, or other payment, includ-
ing the total settlement amount, the 
attorney fee amount or percentage. 

(B) Additional costs borne by the 
beneficiary to obtain his or her settle-
ment, judgment, award, or other pay-
ment. 

(1) If settlement information is not 
provided within 30 days or less of secur-
ing the settlement, the final condi-
tional payment amount obtained 
through the Web portal is void. 

(2) [Reserved] 
(ix) Once settlement, judgment, 

award, or other payment information 
is received, CMS applies a pro rata re-
duction to the final conditional pay-
ment amount in accordance with 
§ 411.37 and issues a final MSP recovery 
demand letter. 

(2) An applicable plan may only ob-
tain a final conditional payment 
amount related to a pending liability 
insurance (including self-insurance), 
no-fault insurance, or workers’ com-
pensation settlement, judgment, 
award, or other payment in the form 
and manner described in § 411.38(b) if 
the applicable plan has properly reg-
istered to use the Web portal and has 
obtained from the beneficiary, and sub-
mitted to the appropriate CMS con-
tractor, proper proof of representation. 
The applicable plan may obtain read 
only access if the applicable plan ob-
tains from the beneficiary, and submits 
to the appropriate CMS contractor, 
proper consent to release. 

(d) Obligations with respect to future 
medical items and services. Final condi-
tional payment amounts obtained via 

the Web portal represent Medicare cov-
ered and otherwise reimbursable items 
and services that are related to the 
beneficiary’s settlement, judgment, 
award, or other payment furnished be-
fore the time and date stamped on the 
final conditional payment summary 
form. 

[78 FR 57804, Sept. 20, 2013, as amended at 81 
FR 30492, May 17, 2016] 

Subpart C—Limitations on Medi-
care Payment for Services 
Covered Under Workers’ 
Compensation 

§ 411.40 General provisions. 

(a) Definition. ‘‘Workers’ compensation 
plan of the United States’’ includes the 
workers’ compensation plans of the 50 
States, the District of Columbia, Amer-
ican Samoa, Guam, Puerto Rico, and 
the Virgin Islands, as well as the sys-
tems provided under the Federal Em-
ployees’ Compensation Act and the 
Longshoremen’s and Harbor Workers’ 
Compensation Act. 

(b) Limitations on Medicare payment. 
(1) Medicare does not pay for any serv-
ices for which— 

(i) Payment has been made, or can 
reasonably be expected to be made 
under a workers’ compensation law or 
plan of the United States or a state; or 

(ii) Payment could be made under the 
Federal Black Lung Program, but is 
precluded solely because the provider 
of the services has failed to secure, 
from the Department of Labor, a pro-
vider number to include in the claim. 

(2) If the payment for a service may 
not be made under workers’ compensa-
tion because the service is furnished by 
a source not authorized to provide that 
service under the particular workers’ 
compensation program, Medicare pays 
for the service if it is a covered service. 

(3) Medicare makes secondary pay-
ments in accordance with §§ 411.32 and 
411.33. 

[54 FR 41734, Oct. 11, 1989, as amended at 71 
FR 9470, Feb. 24, 2006] 

§ 411.43 Beneficiary’s responsibility 
with respect to workers’ compensa-
tion. 

(a) The beneficiary is responsible for 
taking whatever action is necessary to 



511 

Centers for Medicare & Medicaid Services, HHS § 411.47 

obtain any payment that can reason-
ably be expected under workers’ com-
pensation. 

(b) Except as specified in § 411.45(a), 
Medicare does not pay until the bene-
ficiary has exhausted his or her rem-
edies under workers’ compensation. 

(c) Except as specified in § 411.45(b), 
Medicare does not pay for services that 
would have been covered under work-
ers’ compensation if the beneficiary 
had filed a proper claim. 

(d) However, if a claim is denied for 
reasons other than not being a proper 
claim, Medicare pays for the services if 
they are covered under Medicare. 

§ 411.45 Basis for conditional Medicare 
payment in workers’ compensation 
cases. 

(a) A conditional Medicare payment 
may be made under either of the fol-
lowing circumstances: 

(1) The beneficiary has filed a proper 
claim for workers’ compensation bene-
fits, but the intermediary or carrier de-
termines that the workers’ compensa-
tion carrier will not pay promptly. 
This includes cases in which a workers’ 
compensation carrier has denied a 
claim. 

(2) The beneficiary, because of phys-
ical or mental incapacity, failed to file 
a proper claim. 

(b) Any conditional payment that 
CMS makes is conditioned on reim-
bursement to CMS in accordance with 
subpart B of this part. 

[71 FR 9470, Feb. 24, 2006, as amended at 73 
FR 9685, Feb. 22, 2008] 

§ 411.46 Lump-sum payments. 

(a) Lump-sum commutation of future 
benefits. If a lump-sum compensation 
award stipulates that the amount paid 
is intended to compensate the indi-
vidual for all future medical expenses 
required because of the work-related 
injury or disease, Medicare payments 
for such services are excluded until 
medical expenses related to the injury 
or disease equal the amount of the 
lump-sum payment. 

(b) Lump-sum compromise settlement. 
(1) A lump-sum compromise settlement 
is deemed to be a workers’ compensa-
tion payment for Medicare purposes, 
even if the settlement agreement stip-

ulates that there is no liability under 
the workers’ compensation law or plan. 

(2) If a settlement appears to rep-
resent an attempt to shift to Medicare 
the responsibility for payment of med-
ical expenses for the treatment of a 
work-related condition, the settlement 
will not be recognized. For example, if 
the parties to a settlement attempt to 
maximize the amount of disability ben-
efits paid under workers’ compensation 
by releasing the workers’ compensa-
tion carrier from liability for medical 
expenses for a particular condition 
even though the facts show that the 
condition is work-related, Medicare 
will not pay for treatment of that con-
dition. 

(c) Lump-sum compromise settlement: 
Effect on services furnished before the 
date of settlement. Medicare pays for 
medical expenses incurred before the 
lump-sum compromise settlement only 
to the extent specified in § 411.47. 

(d) Lump-sum compromise settlement: 
Effect on payment for services furnished 
after the date of settlement—(1) Basic 
rule. Except as specified in paragraph 
(d)(2) of this section, if a lump-sum 
compromise settlement forecloses the 
possibility of future payment of work-
ers’ compensation benefits, medical ex-
penses incurred after the date of the 
settlement are payable under Medi-
care. 

(2) Exception. If the settlement agree-
ment allocates certain amounts for 
specific future medical services, Medi-
care does not pay for those services 
until medical expenses related to the 
injury or disease equal the amount of 
the lump-sum settlement allocated to 
future medical expenses. 

§ 411.47 Apportionment of a lump-sum 
compromise settlement of a work-
ers’ compensation claim. 

(a) Determining amount of compromise 
settlement considered as a payment for 
medical expenses. (1) If a compromise 
settlement allocates a portion of the 
payment for medical expenses and also 
gives reasonable recognition to the in-
come replacement element, that appor-
tionment may be accepted as a basis 
for determining Medicare payments. 

(2) If the settlement does not give 
reasonable recognition to both ele-
ments of a workers’ compensation 
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