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§405.440

for emergency care services or urgent
care services; or

(4) He or she fails to retain a copy of
each private contract that he or she
has entered into for the duration of the
current 2-year period for which the
contracts are applicable or fails to per-
mit CMS to inspect them upon request.

(b) If a physician or practitioner fails
to maintain opt-out in accordance with
paragraph (a) of this section, then, for
the remainder of the opt-out period, ex-
cept as provided by paragraph (d) of
this section—

(1) All of the private contracts be-
tween the physician or practitioner
and Medicare beneficiaries are deemed
null and void.

(2) The physician’s or practitioner’s
opt-out of Medicare is nullified.

(3) The physician or practitioner
must submit claims to Medicare for all
Medicare-covered items and services
furnished to Medicare beneficiaries.

(4) The physician or practitioner or
beneficiary will not receive Medicare
payment on Medicare claims for the re-
mainder of the opt-out period, except
as provided in paragraph (c) of this sec-
tion.

(6) The physician is subject to the
limiting charge provisions of §414.48 of
this chapter.

(6) The practitioner may not reassign
any claim except as provided in §424.80
of this chapter.

(7) The practitioner may neither bill
nor collect any amount from the bene-
ficiary except for applicable deductible
and coinsurance amounts.

(8) The physician or practitioner may
not attempt to once more meet the cri-
teria for properly opting-out until the
current 2-year period expires.

(c) Medicare payment may be made
for the claims submitted by a bene-
ficiary for the services of an opt-out
physician or practitioner when the
physician or practitioner did not pri-
vately contract with the beneficiary
for services that were not emergency
care services or urgent care services
and that were furnished no later than
15 days after the date of a notice by the
carrier that the physician or practi-
tioner has opted-out of Medicare.

(d) If a physician or practitioner
demonstrates that he or she has taken
good faith efforts to maintain opt-out
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(including by refunding amounts in ex-
cess of the charge limits to bene-
ficiaries with whom he or she did not
sign a private contract) within 45 days
of a notice from the Medicare Adminis-
trative Contractor of a violation of
paragraph (a) of this section, then the
requirements of paragraphs (b)(1)
through (8) of this section are not ap-
plicable. In situations where a viola-
tion of paragraph (a) of this section is
not discovered by the Medicare Admin-
istrative Contractor during the current
2-year period when the violation actu-
ally occurred, then the requirements of
paragraphs (b)(1) through (8) of this
section are applicable from the date
that the first violation of paragraph (a)
of this section occurred until the end of
the 2-year period during which the vio-
lation occurred unless the physician or
practitioner takes good faith efforts,
within 45 days of any notice from the
Medicare Administrative Contractor
that the physician or practitioner
failed to maintain opt-out, or within 45
days of the physician’s or practi-
tioner’s discovery of the failure to
maintain opt-out, whichever is earlier,
to correct his or her violations of para-
graph (a) of this section. Good faith ef-
forts include, but are not limited to,
refunding any amounts collected in ex-
cess of the charge limits to bene-
ficiaries with whom he or she did not
sign a private contract.

[63 FR 58901, Nov. 2, 1998, as amended at 70
FR 70329, Nov. 21, 2005; 80 FR 71370, Nov. 16,
2015]

§405.440 Emergency and urgent care
services.

(a) A physician or practitioner who
has opted-out of Medicare under this
subpart need not enter into a private
contract to furnish emergency care
services or urgent care services to a
Medicare beneficiary. Accordingly, a
physician or practitioner will not be
determined to have failed to maintain
opt-out if he or she furnishes emer-
gency care services or urgent care serv-
ices to a Medicare beneficiary with
whom the physician or practitioner has
not previously entered into a private
contract, provided the physician or
practitioner complies with the billing
requirements specified in paragraph (b)
of this section.
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(b) When a physician or practitioner
who has not been excluded under sec-
tions 1128, 1156, or 1892 of the Social Se-
curity Act furnishes emergency care
services or urgent care services to a
Medicare beneficiary with whom the
physician or practitioner has not pre-
viously entered into a private contract,
he or she:

(1) Must submit a claim to Medicare
in accordance with both 42 CFR part
424 and Medicare instructions (includ-
ing but not limited to complying with
proper coding of emergency or urgent
care services furnished by physicians
and practitioners who have opted-out
of Medicare).

(2) May collect no more than—

(i) The Medicare limiting charge, in
the case of a physician; or

(ii) The deductible and coinsurance,
in the case of a practitioner.

(c) Emergency care services or urgent
care services furnished to a Medicare
beneficiary with whom the physician
or practitioner has previously entered
into a private contract (that is, entered
into before the onset of the emergency
medical condition or urgent medical
condition), are furnished under the
terms of the private contract.

(d) Medicare may make payment for
emergency care services or urgent care
services furnished by a physician or
practitioner who has properly opted-
out when the services are furnished and
the claim for services is made in ac-
cordance with this section. A physician
or practitioner who has been excluded
must comply with the regulations at
§1001.1901 (Scope and effect of exclu-
sion) of this title when he or she fur-
nishes emergency services to bene-
ficiaries and may not bill and be paid
for urgent care services.

§405.445 Cancellation of opt-out and
early termination of opt-out.

(a) A physician or practitioner may
cancel opt-out by submitting a written
notice to each Medicare Administra-
tive Contractor to which he or she
would file claims absent the opt-out,
not later than 30 days before the end of
the current 2-year opt-out period, indi-
cating that the physician or practi-
tioner does not want to extend the ap-
plication of the opt-out affidavit for a
subsequent 2-year period.

§405.450

(b) To properly terminate opt-out a
physician or practitioner must:

(1) Not have previously opted out of
Medicare.

(2) Notify all Medicare Administra-
tive Contractors, with which he or she
filed an affidavit, of the termination of
the opt-out no later than 90 days after
the effective date of the initial 2-year
period.

(3) Refund to each beneficiary with
whom he or she has privately con-
tracted all payment collected in excess
of:

(i) The Medicare limiting charge (in
the case of physicians); or

(ii) The deductible and coinsurance
(in the case of practitioners).

(4) Notify all beneficiaries with
whom the physician or practitioner en-
tered into private contracts of the phy-
sician’s or practitioner’s decision to
terminate opt-out and of the bene-
ficiaries’ right to have claims filed on
their behalf with Medicare for the serv-
ices furnished during the period be-
tween the effective date of the opt-out
and the effective date of the termi-
nation of the opt-out period.

(c) When the physician or practi-
tioner properly terminates opt-out in
accordance with paragraph (b), he or
she will be reinstated in Medicare as if
there had been no opt-out, and the pro-
vision of §405.425 shall not apply unless
the physician or practitioner subse-
quently properly opts out.

(d) A physician or practitioner who
has completed opt-out on or before
January 1, 1999 may terminate opt-out
during the 90 days following January 1,
1999 if he or she notifies all carriers to
whom he or she would otherwise sub-
mit claims of the intent to terminate
opt-out and complies with paragraphs
(b)(3) and (4) of this section. Paragraph
(c) of this section applies in these
cases.

[63 FR 58901, Nov. 2, 1998, as amended at 80
FR 71371, Nov. 16, 2015]

§405.450 Appeals.

(a) A determination by CMS that a
physician or practitioner has failed to
properly opt out, failed to maintain
opt-out, failed to timely renew opt-out,
failed to privately contract, failed to
properly terminate opt-out, or failed to
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