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(4) It is determined the claim is with-
out merit; or

(6) Evidence to substantiate the
claim is no longer available.

(f) Basis for suspension of collection ac-
tion. Collection action may be sus-
pended for either of the following rea-
sons if future collection action is justi-
fied based on potential productivity,
including foreseeable ability to pay,
and size of claim:

(1) The debtor cannot be located; or

(2) The debtor is unable to make pay-
ments on the claim or to fulfill an ac-
ceptable compromise.

(g) Factors considered. In determining
whether a claim will be compromised,
or collection action terminated or sus-
pended, CMS will consider the fol-
lowing factors:

(1) Age and health of the debtor,
present and potential income, inherit-
ance prospects, possible concealment
or fraudulent transfer of assets, and
the availability of assets which may be
reached by enforced collection pro-
ceedings, for compromise under para-
graph (d)(1) of this section, termination
under paragraph (e)(1) of this section,
and suspension under paragraph (£)(2)
of this section;

(2) Applicable exemptions available
to a debtor and uncertainty concerning
the price of the property in a forced
sale, for compromise under paragraph
(d)(2) of this section and termination
under paragraph (e)(1) of this section;
and

(3) The probability of proving the
claim in court, the probability of full
or partial recovery, the availability of
necessary evidence, and related prag-
matic considerations, for compromise
under paragraph (d)(3) of this section.

(h) Amount of compromise. The
amount accepted in compromise will be
reasonable in relation to the amount
that can be recovered by enforced col-
lection proceedings.

Consideration shall be given to the fol-
lowing:

(1) The exemptions available to the
debtor under State or Federal law;

(2) The time necessary to collect the
overpayment;

(3) The litigative probabilities in-
volved; and

(4) The administrative and litigative
costs of collection where the cost of
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collecting the claim is a basis for com-
promise.

(i) Payment of compromise—(1) Time
and manner. Payment of the amount
that CMS has agreed to accept as a
compromise in full settlement of a
Medicare overpayment claim must be
made within the time and in the man-
ner prescribed by CMS. An overpay-
ment claim is not compromised or set-
tled until the full payment of the com-
promised amount has been made within
the time and in the manner prescribed
by CMS.

(2) Failure to pay compromised amount.
Failure of the debtor or the estate to
make payment as provided by the com-
prise reinstates the full amount of the
overpayment claim, less any amounts
paid prior to the default.

(3) Effect of compromise, or suspension,
or termination of collection action. Any
action taken by CMS under this sec-
tion regarding the compromise of an
overpayment claim, or termination or
suspension of collection action on an
overpayment claim, is not an initial
determination for purposes of the ap-
peal procedures under subparts G, H,
and R of this part.

[43 FR 59381, Dec. 20, 1978, as amended at 57
FR 56998, Dec. 2, 1992. Redesignated and
amended at 61 FR 63745, 63747, Dec. 2, 1996]

§405.377 Withholding Medicare pay-
ments to recover Medicaid overpay-
ments.

(a) Basis and purpose. This section
implements section 1885 of the Act,
which provides for withholding Medi-
care payments to certain Medicaid pro-
viders that have not arranged to repay
Medicaid overpayments as determined
by the Medicaid State agency or have
failed to provide information necessary
to determine the amount (if any) of
overpayments.

(b) When withholding may be used.
CMS may withhold Medicare payment
to offset Medicaid overpayments that a
Medicaid agency has been unable to
collect if—

(1) The Medicaid agency has followed
the procedure specified in §447.31 of
this chapter; and

(2) The institution or person is one
described in paragraph (c) of this sec-
tion and either—
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(i) Has not made arrangements satis-
factory to the Medicaid agency to
repay the overpayment; or

(ii) Has not provided information to
the Medicaid agency necessary to en-
able the agency to determine the exist-
ence or amount of Medicaid overpay-
ment.

(c) Institutions or persons affected.
Withholding under paragraph (b) of
this section may be made with respect
to any of the following entities that
has or had in effect an agreement with
a Medicaid agency to furnish services
under an approved Medicaid State plan:

(1) An institutional provider that has
in effect an agreement under section
1866 of the Act. (Part 489 (Provider and
Supplier Agreements) implements sec-
tion 1866 of the Act.)

(2) A physician or supplier that has
accepted payment on the basis of an as-
signment under section 1842(b)(3)(B)(ii)
of the Act. (Section 424.55 sets forth
the conditions a supplier agrees to in
accepting assignment.)

(d) Amount to be withheld. (1) CMS
contacts the appropriate Medicare con-
tractor to determine the amount of
Medicare payment to which the insti-
tution or person is entitled.

(2) CMS may require the Medicare
contractor to withhold Medicare pay-
ments to the institution or person by
the lesser of the following amounts:

(i) The amount of the Medicare pay-
ments to which the institution or per-
son would otherwise be entitled.

(ii) The total Medicaid overpayment
to the institution or person.

(e) Notice of withholding. If CMS in-
tends to withhold payments under this
section, it notifies by certified mail,
return receipt requested, the institu-
tion or person and the appropriate
Medicare contractor of the intention to
withhold Medicare payments and fol-
lows the procedure in §405.374. The no-
tice includes—

(1) Identification of the institution or
person; and

(2) The amount of Medicaid overpay-
ment to be withheld from payments to
which the institution or person would
otherwise be entitled under Medicare.

(f) Termination of withholding. CMS
terminates the withholding if—

(1) The Medicaid overpayment is
completely recovered;

§405.378

(2) The institution or person enters
into an agreement satisfactory to the
Medicaid agency to repay the overpay-
ment; or

(3) The Medicaid agency determines
that there is no overpayment based on
newly acquired evidence or a subse-
quent audit.

(g) Disposition of funds withheld. CMS
releases amounts withheld under this
section to the Medicaid agency to be
applied against the Medicaid overpay-
ment made by the State agency.

[61 FR 63747, Dec. 2, 1996]

§405.378 Interest charges on overpay-
ment and underpayments to pro-
viders, suppliers, and other entities.

(a) Basis and purpose. This section,
which implements sections 1815(d),
1833(j) and 1893(f)(2)(B) of the Act and
common law, and authority granted
under the Federal Claims Collection
Act, provides for the charging and pay-
ment of interest on overpayments and
underpayments to Medicare providers,
suppliers, HMOs, competitive medical
plans (CMPs), and health care prepay-
ment plans (HCPPs).

(b) Basic rules. (1) CMS will charge in-
terest on overpayments, and pay inter-
est on underpayments, to providers and
suppliers of services (including physi-
cians and other practitioners), except
as specified in paragraphs (f) and (h) of
this section.

(2) Except as provided in paragraph
(j) of this section, interest accrues
from the date of the final determina-
tion as defined in paragraph (c) of this
section, and either is charged on the
overpayment balance or paid on the
underpayment balance for each full 30-
day period that payment is delayed.

(¢) Definition of final determination. (1)
For purposes of this section, any of the
following constitutes a final deter-
mination:

(i) A Notice of Amount of Program
Reimbursement (NPR) is issued, as dis-
cussed in §§405.1803, 417.576, and 417.810,
and either—

(A) A written demand for payment is
made; or

(B) A written determination of an un-
derpayment is made by the inter-
mediary after a cost report is filed.

(ii) In cases in which an NPR is not
used as a notice of determination (that
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