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do not apply to the extent they may be 

inconsistent with the court’s remand 

order or any other order of the court 

regarding the civil action. 

(h) Implementation of final court judg-

ment. (1) When a final, non-appealable 

court judgment is issued in a civil ac-

tion brought by a provider against the 

Secretary as the real party in interest 

regarding a matter affecting Medicare 

payment, a court judgment is subject 

to the provisions of § 405.1803(d) of this 

subpart. 

(2) The provisions of paragraph (h)(1) 

of this section do not apply to the ex-

tent they may be inconsistent with the 

court’s final judgment or any other 

order of a court regarding the civil ac-

tion. 

[73 FR 30264, May 23, 2008] 

§ 405.1881 Appointment of representa-
tive. 

A provider or other party may be rep-

resented by legal counsel or any other 

person it appoints to act as its rep-

resentative at the proceedings, con-

ducted in accordance with §§ 405.1819 

and 405.1851. 

§ 405.1883 Authority of representative. 

A representative appointed by a pro-

vider or other party may accept or give 

on behalf of the provider or other party 

any request or notice relative to any 

proceeding before a hearing officer or 

the Board. A representative shall be 

entitled to present evidence and allega-

tions as to facts and law in any pro-

ceeding affecting the party he rep-

resents and to obtain information with 

respect to a request for a contractor 

hearing or a Board hearing made in ac-

cordance with § 405.1811, § 405.1835, or 

§ 405.1837 to the same extent as the 

party he represents. Notice to a pro-

vider or other party of any action, de-

termination, or decision, or a request 

for the production of evidence by a 

hearing officer or the Board sent to the 

representative of the provider or other 

party shall have the same force and ef-

fect as if it had been sent to the pro-

vider or other party. 

§ 405.1885 Reopening a contractor de-
termination or reviewing entity de-
cision. 

(a) General. (1) A Secretary deter-
mination, a contractor determination, 
or a decision by a reviewing entity (as 
described in § 405.1801(a)) may be re-
opened, with respect to specific find-
ings on matters at issue in a deter-
mination or decision, by CMS (with re-
spect to Secretary determinations), by 
the contractor (with respect to con-
tractor determinations), or by the re-
viewing entity that made the decision 
(as described in paragraph (c) of this 
section). 

(i) A specific finding on a matter at 
issue may be legal or factual in nature 
or a mixed matter of both law and fact. 

(ii) A specific finding on a matter at 
issue may include a factual matter 
that arose in or was determined for the 
same cost reporting period as the pe-
riod at issue in an appeal filed, or a re-
opening requested by a provider or ini-
tiated by a contractor, under this sub-
part. 

(iii) A specific finding on a matter at 
issue may include a predicate fact, 
which is a finding of fact based on a 
factual matter that first arose in or 
was first determined for a cost report-
ing period that predates the period at 
issue (in an appeal filed, or a reopening 
requested by a provider or initiated by 
a contractor, under this subpart), and 
once determined, was used to deter-
mine an aspect of the provider’s reim-
bursement for one or more later cost 
reporting periods. 

(iv) Except as provided for by this 
section, § 405.1887, and § 405.1889, a spe-
cific finding on a matter at issue may 
not be reopened and, if reopened, re-
vised. 

(2) A determination or decision may 
be reopened either through own motion 
of CMS (for Secretary determinations), 
the contractor or reviewing entity, by 
notifying the parties to the determina-
tion or decision (as specified in 
§ 405.1887), or by granting the request of 
the provider affected by the determina-
tion or decision. 

(3) A contractor’s discretion to re-
open or not reopen a matter is subject 
to a contrary directive from CMS to re-
open or not reopen that matter. 
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