AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Centers for Medicare & Medicaid Services, HHS

(6) Reviewability of discovery and dis-
closure rulings—(i) General rule. A Board
discovery ruling, or a Board disclosure
ruling, such as one issued at a hearing,
is not subject to immediate review by
the Administrator (as described in
§405.1875(a)(3) of this subpart). The rul-
ing may be reviewed solely during the
course of Administrator review of one
of the Board decisions specified as final
or deemed to be final, by the Adminis-
trator, under §405.1875(a)(2)of this sub-
part, or of judicial review of a final
agency decision as described in
§405.1877(a) and (c)(3) of this subpart, as
applicable.

(ii) Exception. To the extent a ruling
authorizes discovery or disclosure of a
matter for which an objection based on
privilege, or other protection from dis-
closure such as case preparation, con-
fidentiality, or undue burden, was
made before the Board, that portion of
the discovery or disclosure ruling may
be reviewed immediately by the Ad-
ministrator in accordance with
§405.1875(a)(3)(1) of this subpart. Upon
notice to the Board that a party or
nonparty, as applicable, intends to
seek Administrator review of the rul-
ing,—

(A)(I) The Board must stay all pro-
ceedings affected by the ruling.

(2) The Board determines the length
of the stay under the circumstances of
a given case, but in no event may the
length of the stay be less than 15 days
after the day on which the Board re-
ceived notice of the party or non-
party’s intent to seek Administrator
review.

(B) If the Administrator—

(I) Grants a request for review, or
takes own motion review, of a ruling,
the ruling is stayed until the time the
Administrator issues a written decision
that affirms, reverses, modifies, or re-
mands the Board’s ruling.

(2) Does not grant a request or take
own motion review within the time al-
lotted for the stay, the stay is lifted
and the ruling is not subject to imme-
diate review.

[73 FR 30257, May 23, 2008; 73 FR 49356, Aug.
21, 2008; 85 FR 59019, Sept. 18, 2020]
§405.1855 Evidence at Board hearing.

Evidence may be received at the
Board hearing even though inadmis-

§405.1857

sible under the rules of evidence appli-
cable to court procedure. The Board
shall give the parties opportunity for
submission and consideration of facts
and arguments and during the course
of the hearing should, in ruling upon
admissibility of evidence, exclude irrel-
evant, immaterial, or unduly repeti-
tious evidence. The Board shall render
a final ruling on the admissibility of
evidence.

§405.1857 Subpoenas.

(a) Time limits. (1) The Board may
issue a subpoena—

(i) To a party to a Board appeal or to
a nonparty other than CMS or the Sec-
retary or any Federal agency, requir-
ing the attendance and testimony of
witnesses or the production of docu-
ments for inspection and copying, pro-
vided the Board makes a preliminary
finding of its jurisdiction over the mat-
ters at issue in accordance with
§405.1840(a) of this subpart.

(ii) At the request of a party for pur-
poses of discovery (as described in
§405.1853 of this subpart) or an oral
hearing (as described in §405.1845 of
this subpart); and

(iii) On its own motion solely for pur-
poses of a hearing.

(2) The date of receipt by the Board
of a party’s subpoena request may not
be any later than for subpoenas re-
quested for purposes of—

(i) Discovery, 120 days before the ini-
tially scheduled starting date of the
Board hearing; and

(ii) An oral hearing, 45 days before
the scheduled starting date of the
Board hearing.

(3) Subject to paragraph (4) of this
section, the Board may not issue a sub-
poena any later than for purposes of—

(i) Discovery, 90 days before the ini-
tially scheduled starting date of the
Board hearing; and

(ii) An oral hearing, whether issued
at a party’s request or on the Board’s
own motion, 30 days before the sched-
uled starting date of the Board hear-
ing.

(4) The Board may extend the dead-
lines specified in paragraphs (a)(2) and
(a)(3) of this section provided the Board
gives each party to the appeal and any
nonparty subject to the subpoena re-
quest or subpoena a reasonable period
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