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appropriate, no later than the end of 
the 180 calendar day period beginning 
on the date that the request for esca-
lation is received by OMHA in accord-
ance with § 405.970, unless the 180 cal-
endar day period is extended as pro-
vided in this subpart. 

(d) Waivers and extensions of adjudica-
tion period. (1) At any time during the 
adjudication process, the appellant 
may waive the adjudication period 
specified in paragraphs (a) and (c) of 
this section. The waiver may be for a 
specific period of time agreed upon by 
the ALJ or attorney adjudicator and 
the appellant. 

(2) The adjudication periods specified 
in paragraphs (a) and (c) of this section 
are extended as otherwise specified in 
this subpart, and for the following 
events— 

(i) The duration of a stay of action on 
adjudicating the claims or matters at 
issue ordered by a court or tribunal of 
competent jurisdiction; or 

(ii) The duration of a stay of pro-
ceedings granted by an ALJ or attor-
ney adjudicator on a motion by an ap-
pellant, provided no other party also 
filed a request for hearing on the same 
claim at issue. 

(e) Effect of exceeding adjudication pe-
riod. If an ALJ or attorney adjudicator 
fails to issue a decision, dismissal 
order, or remand to the QIC within an 
adjudication period specified in this 
section, subject to paragraphs (b) and 
(d) of this section, the party that filed 
the request for hearing may escalate 
the appeal in accordance with para-
graph (f) of this section. If the party 
that filed the request for hearing does 
not elect to escalate the appeal, the ap-
peal remains pending with OMHA for a 
decision, dismissal order, or remand. 

(f) Requesting escalation—(1) When and 
how to request escalation. An appellant 
who files a timely request for hearing 
before an ALJ and whose appeal con-
tinues to be pending with OMHA at the 
end of the applicable adjudication pe-
riod under paragraph (a) or (c) of this 
section, subject to paragraphs (b) and 
(d) of this section, may exercise the op-
tion of escalating the appeal to the 
Council by filing a written request 
with OMHA to escalate the appeal to 
the Council and sending a copy of the 
request to escalate to the other parties 

who were sent a copy of the QIC recon-
sideration. 

(2) Escalation. If the request for esca-
lation meets the requirements of para-
graph (f)(1) of this section and an ALJ 
or attorney adjudicator is not able to 
issue a decision, dismissal order, or re-
mand order within the later of 5 cal-
endar days of receiving the request for 
escalation, or 5 calendar days from the 
end of the applicable adjudication pe-
riod set forth in paragraph (a) or (c) of 
this section, subject to paragraphs (b) 
and (d) of this section, OMHA will take 
the following actions— 

(i) Send a notice to the appellant 
stating that an ALJ or attorney adju-
dicator is not able to issue a decision, 
dismissal order, or remand order with-
in the adjudication period set forth in 
paragraph (a) or (c) of this section, the 
QIC reconsideration will be the deci-
sion that is subject to Council review 
consistent with § 405.1102(a), and the ap-
peal will be escalated to the Council 
for a review in accordance with 
§ 405.1108; and 

(ii) Forward the case file to the Coun-
cil. 

(3) Invalid escalation request. If an 
ALJ or attorney adjudicator deter-
mines the request for escalation does 
not meet the requirements of para-
graph (f)(1) of this section, OMHA will 
send a notice to the appellant explain-
ing why the request is invalid within 5 
calendar days of receiving the request 
for escalation. 

[82 FR 5113, Jan. 17, 2017] 

§ 405.1018 Submitting evidence. 

(a) When evidence may be submitted. 
Except as provided in this section, par-
ties must submit all written or other 
evidence they wish to have considered 
with the request for hearing, by the 
date specified in the request for hear-
ing in accordance with § 405.1014(a)(2), 
or if a hearing is scheduled, within 10 
calendar days of receiving the notice of 
hearing. 

(b) Effect on adjudication period. If a 
party submits written or other evi-
dence later than 10 calendar days after 
receiving the notice of hearing, any ap-
plicable adjudication period specified 
in § 405.1016 is extended by the number 
of calendar days in the period between 
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10 calendar days after receipt of the no-
tice of hearing and the day the evi-
dence is received. 

(c) New evidence. (1) Any evidence 
submitted by a provider, supplier, or 
beneficiary represented by a provider 
or supplier that is not submitted prior 
to the issuance of the QIC’s reconsider-
ation determination must be accom-
panied by a statement explaining why 
the evidence was not previously sub-
mitted to the QIC, or a prior decision- 
maker (see § 405.1028). 

(2) If a statement explaining why the 
evidence was not previously submitted 
to the QIC or a prior decision-maker is 
not included with the evidence, the evi-
dence will not be considered. 

(d) When this section does not apply. (1) 
The requirements in paragraphs (a) and 
(b) of this section do not apply to oral 
testimony given at a hearing, or to evi-
dence submitted by an unrepresented 
beneficiary. 

(2) The requirements in paragraph (c) 
of this section do not apply to oral tes-
timony given at a hearing, or to evi-
dence submitted by an unrepresented 
beneficiary, CMS or any of its contrac-
tors, a Medicaid State agency, an ap-
plicable plan, or a beneficiary rep-
resented by someone other than a pro-
vider or supplier. 

[82 FR 5113, Jan. 17, 2017] 

§ 405.1020 Time and place for a hear-
ing before an ALJ. 

(a) General. The ALJ sets the time 
and place for the hearing, and may 
change the time and place, if nec-
essary. 

(b) Determining how appearances are 
made—(1) Appearances by unrepresented 
beneficiaries. The ALJ will direct that 
the appearance of an unrepresented 
beneficiary who filed a request for 
hearing be conducted by video-tele-
conferencing (VTC) if the ALJ finds 
that VTC technology is available to 
conduct the appearance, unless the 
ALJ find good cause for an in-person 
appearance. 

(i) The ALJ may also offer to conduct 
a hearing by telephone if the request 
for hearing or administrative record 
suggests that a telephone hearing may 
be more convenient for the unrepre-
sented beneficiary. 

(ii) The ALJ, with the concurrence of 
the Chief ALJ or designee, may find 
good cause that an in-person hearing 
should be conducted if— 

(A) VTC or telephone technology is 
not available; or 

(B) Special or extraordinary cir-
cumstances exist. 

(2) Appearances by individuals other 
than unrepresented beneficiaries. The 
ALJ will direct that the appearance of 
an individual, other than an unrepre-
sented beneficiary who filed a request 
for hearing, be conducted by telephone, 
unless the ALJ finds good cause for an 
appearance by other means. 

(i) The ALJ may find good cause for 
an appearance by VTC if he or she de-
termines that VTC is necessary to ex-
amine the facts or issues involved in 
the appeal. 

(ii) The ALJ, with the concurrence of 
the Chief ALJ or designee, also may 
find good cause that an in-person hear-
ing should be conducted if— 

(A) VTC and telephone technology 
are not available; or 

(B) Special or extraordinary cir-
cumstances exist. 

(c) Notice of hearing. (1) A notice of 
hearing is sent to all parties that filed 
an appeal or participated in the recon-
sideration; any party who was found 
liable for the services at issue subse-
quent to the initial determination or 
may be found liable based on a review 
of the record; the QIC that issued the 
reconsideration or from which the re-
quest for reconsideration was esca-
lated, or another contractor designated 
to receive the notice of hearing by 
CMS; and CMS or a contractor that 
elected to participate in the pro-
ceedings in accordance with § 405.1010(b) 
or that the ALJ believes would be ben-
eficial to the hearing, advising them of 
the proposed time and place of the 
hearing. 

(2) The notice of hearing will require 
all parties to the ALJ hearing to reply 
to the notice by: 

(i) Acknowledging whether they plan 
to attend the hearing at the time and 
place proposed in the notice of hearing, 
or whether they object to the proposed 
time and/or place of the hearing; 

(ii) If the party or representative is 
an entity or organization, specifying 
who from the entity or organization 
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