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CRITERIA AND CONDITIONS FOR
REDESIGNATION

§412.230 Criteria for an individual
hospital seeking redesignation to
another rural area or an urban
area.

(a) General—(1) Purposes. Except as
specified in paragraph (a)(b)—

(i) For fiscal years prior to fiscal
year 2005, an individual hospital may
be redesignated from a rural area to an
urban area, from a rural area to an-
other rural area, or from an urban area
to another urban area for the purposes
of using the other area’s standardized
amount for inpatient operating costs,
the wage index value, or both.

(ii) Effective for fiscal year 2005 and
subsequent fiscal years, an individual
hospital may be redesignated from an
urban area to another urban area, from
a rural area to another rural area, or
from a rural area to another urban
area for the purposes of using the other
area’s wage index value.

(iii) An urban hospital that has been
granted redesignation as rural under
§412.103 is considered to be located in
the rural area of the state for the pur-
poses of this section.

(2) Proximity. Except as provided in
paragraph (a)(3) of this section, to be
redesignated to another rural area or
an urban area, a hospital must dem-
onstrate a close proximity to the area
to which it seeks redesignation by
meeting the criteria in paragraph (b) of
this section, and submitting data re-
quested under paragraph (c) of this sec-
tion.

(3) Special rules for sole community hos-
pitals and rural referral centers. To be re-
designated under the special rules in
this paragraph, a hospital must be ap-
proved as a sole community hospital or
a rural referral center as of the date of
the MGCRB’s review.

(i) A hospital that is approved as a
rural referral center or a sole commu-
nity hospital, or both, does not have to
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demonstrate a close proximity to the
area to which it seeks redesignation.

(ii) If a hospital that is approved as a
rural referral center or a sole commu-
nity hospital, or both, qualifies for
urban redesignation, it is redesignated
to the urban area that is closest to the
hospital or to the hospital’s geographic
home area. If the hospital is closer to
another rural area than to any urban
area, it may seek redesignation to ei-
ther the closest rural area or the clos-
est urban area.

(iii) If a sole community hospital or
rural referral center loses its special
status as a result of redesignation, the
hospital is considered to retain its spe-
cial status for the purpose of applica-
bility of the special rules in paragraph
(a)(3) of this section.

(iv) A hospital that is redesignated
under paragraph (a)(3) of this section
may not be redesignated in the same
fiscal year under paragraph (a)(2) of
this section.

(4) Application of criteria. In applying
the numeric criteria contained in para-
graphs (b)(1) and (2) and (d)(1)(ii) and
(iv) of this section, rounding of num-
bers to meet the mileage or qualifying
percentage standards is not permitted.

(6) Limitations on redesignation. The
following limitations apply to redesig-
nation:

(i) An individual hospital may not be
redesignated to another area for pur-
poses of the wage index if the pre-re-
classified average hourly wage for that
area is lower than the pre-reclassified
average hourly wage for the area in
which the hospital is located. An urban
hospital that has been granted redesig-
nation as rural under §412.103 is consid-
ered to be located in the rural area of
the state for the purposes of this para-
graph (a)(5)(1).

(ii) A hospital may not be redesig-
nated to more than one area, except for
an urban hospital that has been grant-
ed redesignation as rural under §412.103
and receives an additional reclassifica-
tion by the MGCRB.

(iii) Beginning with wage index re-
classification applications for FY 2003,
if a hospital is already reclassified to a
given geographic area for wage index
purposes for a 3-year period, and sub-
mits an application for reclassification
to the same area for either the second
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or third year of the 3-year period, that
application will not be approved.

(b) Proximity criteria. A hospital dem-
onstrates a close proximity with the
area to which it seeks redesignation if
one of the following conditions applies:

(1) The distance from the hospital to
the area is no more than 15 miles for an
urban hospital and no more than 35
miles for a rural hospital.

(2) At least 50 percent of the hos-
pital’s employees reside in the area.

(c) Appropriate proximity data. For re-
designation to an area, the hospital
must submit appropriate data relating
to its proximity to that area.

(1) To demonstrate proximity to the
area, the hospital must submit evi-
dence of the shortest route over im-
proved roads to the area and the dis-
tance of that route.

(2) For employee address data, the
hospital must submit current payroll
records that include information that
establishes the home addresses by zip
code of its employees.

(d) Use of urban or other rural area’s
wage index—(1) Criteria for use of area’s
wage indexr. Except as provided in para-
graphs (d)(3) and (d)(4) of this section,
to use an area’s wage index, a hospital
must demonstrate the following:

(i) The hospital’s incurred wage costs
are comparable to hospital wage costs
in an urban or other rural area;

(ii) The hospital has the necessary
geographic relationship as specified in
paragraphs (a) and (b) of this section;

(iii) One of the following conditions
apply:

(A) With respect to redesignations for
Federal fiscal years 1994 through 2001,
the hospital’s average hourly wage is
at least 108 percent of the average
hourly wage of hospitals in the area in
which the hospital is located;

(B) With respect to redesignations for
Federal fiscal years 2002 through 2005,
the hospital’s average hourly wage is,
in the case of a hospital located in a
rural area, at least 106 percent and in
the case of a hospital located in an
urban area, at least 108 percent of the
average hourly wage of hospitals in the
area in which the hospital is located;
or

(C) With respect to redesignations for
Federal fiscal year 2006 and subsequent
years, the hospital’s average hourly
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wage is, in the case of a hospital lo-
cated in a rural area, at least 106 per-
cent and in the case of a hospital lo-
cated in an urban area, at least 108 per-
cent of the average hourly wage of all
other hospitals in the area in which the
hospital is located;

(iv) One of the following conditions
apply:

(A) For redesignations effective be-
fore fiscal year 1999, the hospital’s av-
erage hourly wage weighted for occupa-
tional categories is at least 90 percent
of the average hourly wages of hos-
pitals in the area to which it seeks re-
designation.

(B) With respect to redesignations for
fiscal year 1994 through 2001, the hos-
pital’s average hourly wage is equal to
at least 84 percent of the average hour-
ly wage of hospitals in the area to
which it seeks redesignation.

(C) With respect to redesignations for
fiscal years 2002 through 2009, the hos-
pital’s average hourly wage is equal to,
in the case of a hospital located in a
rural area, at least 82 percent, and in
the case of a hospital located in an
urban area, at least 84 percent of the
average hourly wage of hospitals in the
area to which it seeks redesignation.

(D) With respect to redesignations for
fiscal year 2010, the hospital’s average
hourly wage is equal to, in the case of
a hospital located in a rural area, at
least 84 percent, and in the case of a
hospital located in an urban area, at
least 86 percent of the average hourly
wage of hospitals in the area to which
it seeks redesignation.

(B) With respect to redesignations for
fiscal year 2011 and later fiscal years,
the hospital’s average hourly wage is
equal to, in the case of a hospital lo-
cated in a rural area, at least 82 per-
cent, and in the case of a hospital lo-
cated in an urban area, at least 84 per-
cent of the average hourly wage of hos-
pitals in the area to which it seeks re-
designation.

(2) Appropriate wage data. For a wage
index change, the hospital must submit
appropriate wage data as follows:

(i) For redesignations effective
through FY 2002:

(A) For hospital-specific data, the
hospital must provide data from the
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CMS hospital wage survey used to con-
struct the wage index in effect for pro-
spective payment purposes during the
fiscal year prior to the fiscal year for
which the hospital requests reclassi-
fication.

(B) For data for other hospitals, the
hospital must provide data concerning
the average hourly wage in the area in
which the hospital is located and the
average hourly wage in the area to
which the hospital seeks reclassifica-
tion. The wage data are taken from the
CMS hospital wage survey used to con-
struct the wage index in effect for pro-
spective payment purposes during the
fiscal year prior to the fiscal year for
which the hospital requests reclassi-
fication.

(ii) For redesignations effective be-
ginning FY 2003:

(A) For hospital-specific data, the
hospital must provide a weighted 3-
year average of its average hourly
wages using data from the CMS hos-
pital wage survey used to construct the
wage index in effect for prospective
payment purposes.

(I) For the limited purpose of quali-
fying for geographic reclassification
based on wage data from cost reporting
periods beginning prior to FY 2000, a
hospital may request that its wage
data be revised if the hospital is in an
urban area that was subject to the
rural floor for the period during which
the wage data the hospital wishes to
revise were used to calculate its wage
index.

(2) Once a hospital has accumulated
at least 1 year of wage data in the ap-
plicable 3-year average hourly wage pe-
riod used by the MGCRB, the hospital
is eligible to apply for reclassification
based on those data.

(B) For data for other hospitals, the
hospital must provide a weighted 3-
year average of the average hourly
wage in the area in which the hospital
is located and a weighted 3-year aver-
age of the average hourly wage in the
area to which the hospital seeks reclas-
sification. The wage data are taken
from the CMS hospital wage survey
used to construct the wage index in ef-
fect for prospective payment purposes.

(iii) For applications submitted for
reclassifications effective in FYs 2006
through 2008, a campus of a multicam-
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pus hospital may seek reclassification
only to a CBSA in which another cam-
pus(es) is located. If the campus is
seeking reclassification to a CBSA in
which another campus(es) is located, as
part of its reclassification request, the
requesting entity must submit the
composite wage data for the entire
multicampus hospital as its hospital-
specific data.

(iv) For purposes of this paragraph
(d)(2), if a new owner does not accept
assignment of the existing hospital’s
provider agreement in accordance with
§489.18 of this chapter, the hospital will
be treated as a new provider with a new
provider number. In this case, the wage
data associated with the previous hos-
pital’s provider number cannot be used
in calculating the new hospital’s 3-year
average hourly wage. Once a new hos-
pital has accumulated at least 1 year of
wage data, it is eligible to apply for re-
classification on the basis of those
data.

(v) For applications submitted for re-
classification effective in FY 2009 and
thereafter, a campus of a multicampus
hospital that is located in a geographic
area different from the area associated
with the provider number of the entire
multicampus hospital may seek reclas-
sification to another CBSA using the
composite wage data of the entire
multicampus hospital as its hospital-
specific data.

(3) Rural referral center exceptions. (i)
If a hospital was ever approved as a
rural referral center, it does not have
to demonstrate that it meets the aver-
age hourly wage criterion set forth in
paragraph (d)(1)(iii) of this section.

(ii) If a hospital was ever approved as
a rural referral center, it is required to
meet only the criterion that applies to
rural hospitals under paragraph
(A)(@Q)(@Av) of this section, regardless of
its actual location in an urban or rural
area.

(4) Special dominating hospital excep-
tion. The requirements of paragraph
(A)(Q)(@) and (d)(1)(iii) of this section do
not apply if a hospital meets the fol-
lowing criteria:

(1) Its average hourly wage is at least
108 percent of the average hourly wage
of all other hospitals in the area in
which the hospital is located.
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(ii) It pays at least 40 percent of the
adjusted uninflated wages in the MSA.

(iii) It was approved for redesignation
under this paragraph (d) for each year
from fiscal year 1992 through fiscal
year 1997.

(5) Single hospital MSA exception. The
requirements of paragraph (d)(1)(iii) of
this section do not apply if a hospital
is the single hospital in its MSA with
published 3-year average hourly wage
data included in the current fiscal year
inpatient prospective payment system
final rule.

[55 FR 36766, Sept. 6, 1990]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §412.230, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§412.232 Criteria for all hospitals in a
rural county seeking urban redesig-
nation.

(a) Criteria. For all hospitals in a
rural county to be redesignated to an
urban area, the following conditions
must be met:

(1) The county in which the hospitals
are located—

(i) For fiscal years prior to fiscal
year 2006, must be adjacent to the MSA
or NECMA to which they seek redesig-
nation.

(ii) For fiscal years beginning with
fiscal year 2006, must be adjacent to
the MSA to which they seek redesigna-
tion.

(2) All hospitals in a rural county
must apply for redesignation as a
group.

(3) The hospitals must demonstrate
that the rural county in which they are
located currently meets the criteria for
metropolitan character under para-
graph (b) of this section and the wage
criteria under paragraph (c) of this sec-
tion.

(4) The hospital may be redesignated
only if one of the following conditions
is met:

(i) The prereclassified average hourly
wage for the area to which they seek
redesignation is higher than the
prereclassified average hourly wage for
the area in which they are currently
located.

(ii) For fiscal years prior to fiscal
year 2006, the standardized amount for
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the area to which they seek redesigna-
tion is higher than the standardized
amount for the area in which they are
located.

(b) Metropolitan character. (1) For fis-
cal years prior to FY 2005, the group of
hospitals must demonstrate that the
county in which the hospitals are lo-
cated meets the standards for redesig-
nation to an MSA or an NECMA as an
outlying county that were published in
the FEDERAL REGISTER on March 30,
1990 (65 FR 12154) using Bureau of the
Census data or Bureau of Census esti-
mates made after 1990.

(2) For fiscal years beginning with
FY 2005, the group of hospitals must
demonstrate that the county in which
the hospitals are located meets the
standards for redesignation to an MSA
as an outlying county using the most
recent OMB standards for delineating
statistical areas adopted by CMS and
the most recent Census Bureau data.

(c) Wage criteria. In applying the fol-
lowing numeric criteria, rounding of
numbers to meet the qualifying per-
centages is not permitted.

(1) Aggregate hourly wage for fiscal
years before fiscal year 2010—(i) Aggre-
gate hourly wage. With respect to redes-
ignations effective beginning fiscal
yvear 1999 and before fiscal year 2010,
the aggregate average hourly wage for
all hospitals in the rural county must
be equal to at least 85 percent of the
average hourly wage in the adjacent
urban area.

(ii) Aggregate hourly wage weighted for
occupational mix. For redesignations ef-
fective before fiscal year 1999, the ag-
gregate hourly wage for all hospitals in
the rural county, weighed for occupa-
tional categories, is at least 90 percent
of the average hourly wage in the adja-
cent urban area.

(2) Aggregate hourly wage for fiscal
year 2010. With respect to redesigna-
tions effective for fiscal year 2010, the
aggregate average hourly wage for all
hospitals in the rural county must be
equal to at least 86 percent of the aver-
age hourly wage in the adjacent urban
area.

(3) Aggregate hourly wage for fiscal
year 2011 and later fiscal years. With re-
spect to redesignations effective for fis-
cal year 2011 and later fiscal years, the
aggregate average hourly wage for all

733



§412.234

hospitals in the rural county must be
equal to at least 85 percent of the aver-
age hourly wage in the adjacent urban
area.

(d) Appropriate data—(1) Metropolitan
character. (i) To meet the criteria in
paragraph (b) of this section, the hos-
pitals may submit data, estimates, or
projections, made by the Bureau of the
Census concerning population density
or growth, or changes in designation of
urban areas.

(ii) The MGCRB only considers data
developed by the Bureau of the Census.

(2) Appropriate wage data. The hos-
pitals must submit appropriate data as
follows:

(i) For redesignations
through FY 2002:

(A) For hospital-specific data, the
hospitals must provide data from the
CMS wage survey used to construct the
wage index in effect for prospective
payment purposes during the fiscal
year prior to the fiscal year for which
the hospitals request reclassification.

(B) For data for other hospitals, the
hospitals must provide the following:

(I) The average hourly wage in the
adjacent area, which is taken from the
CMS hospital wage survey used to con-
struct the wage index in effect for pro-
spective payment purposes during the
fiscal year prior to the fiscal year for
which the hospitals request reclassi-
fication.

(2) Occupational-mix data to dem-
onstrate the average occupational mix
for each employment category in the
adjacent area. Occupational-mix data
can be obtained from surveys con-
ducted by the American Hospital Asso-
ciation.

(ii) For redesignations effective be-
ginning FY 2003:

(A) For hospital-specific data, the
hospital must provide a weighted 3-
year average of its average hourly
wages using data from the CMS hos-
pital wage survey used to construct the
wage index in effect for prospective
payment purposes.

(B) For data for other hospitals, the
hospital must provide a weighted 3-
year average of the average hourly
wage in the area in which the hospital
is located and a weighted 3-year aver-
age of the average hourly wage in the
area to which the hospital seeks reclas-

effective
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sification. The wage data are taken
from the CMS hospital wage survey
used to construct the wage index in ef-
fect for prospective payment purposes.

(iii) For redesignations effective be-
ginning FY 2009, the wage data of an
individual campus of a multicampus
hospital will be determined by allo-
cating, on the basis of full-time equiva-
lent staff or discharges, the wage data
of the entire multicampus hospital be-
tween or among the individual cam-
puses of the multicampus hospital. The
provision of this paragraph (d)(2)(iii)
applies only in the case where an indi-
vidual campus is located in a geo-
graphic area different from the area as-
sociated with the provider number of
the entire multicampus hospital.

[66 FR 36766, Sept. 6, 1990, as amended at 57
FR 39826, Sept. 1, 1992; 58 FR 46339, Sept. 1,
1993; 59 FR 45399, Sept. 1, 1994; 60 FR 45849,
Sept. 1, 1995; 62 FR 46031, Aug. 29, 1997; 66 FR
39934, Aug. 1, 2001; 69 FR 49249, Aug. 11, 2004;
69 FR 60252, Oct. 7, 2004; 72 FR 47412, Aug. 22,
2007; 73 FR 48756, Aug. 19, 2008; 75 FR 50415,
Aug. 16, 2010; 79 FR 50355, Aug. 22, 2014]

§412.234 Criteria for all hospitals in
an urban county seeking redesigna-
tion to another urban area.

(a) General criteria. For all prospec-
tive payment hospitals in an .urban
county to be redesignated to another
urban area, the following conditions
must be met:

(1) All hospitals in an urban county
must apply for redesignation as a
group.

(2) The county in which the hospitals
are located must be adjacent to the
urban area to which they seek redesig-
nation.

(3)(i) For Federal fiscal years before
fiscal year 2006, the counties in which
the hospitals are located must be part
of the Consolidated Metropolitan Sta-
tistical Area (CMSA) that includes the
urban area to which they seek redesig-
nation.

(ii) For Federal fiscal year 2006, hos-
pitals located in counties that are in
the same Combined Statistical Area
(CSA) (under the MSA definitions an-
nounced by the OMB on June 6, 2003) as
the urban area to which they seek re-
designation; or in the same Consoli-
dated Metropolitan Statistical Area
(CMSA) (under the standards published
by the OMB on March 30, 1990) as the
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urban area to which they seek designa-
tion qualify as meeting the proximity
requirements for reclassification to the
urban area to which they seek redesig-
nation.

(iii) For Federal fiscal year 2007, hos-
pitals located in counties that are in
the same Combined Statistical Area
(CSA) (under the MSA definitions an-
nounced by the OMB on June 6, 2003) as
the urban area to which they seek re-
designation qualify as meeting the
proximity requirement for reclassifica-
tion to the urban area to which they
seek redesignation.

(iv) For Federal fiscal year 2008 and
thereafter, hospitals located in coun-
ties that are in the same Combined
Statistical Area (CSA) or Core-Based
Statistical Area (CBSA) (under the
most recent OMB standards for delin-
eating statistical areas adopted by
CMS and the most recent Census Bu-
reau data) as the urban area to which
they seek redesignation qualify as
meeting the proximity requirement for
reclassification to the urban area to
which they seek redesignation.

(4) The hospital may be redesignated
only if one of the following conditions
is met:

(i) The prereclassified average hourly
wage for the area to which they seek
redesignation is higher than the
prereclassified average hourly wage for
the area in which they are currently
located.

(ii) For fiscal years prior to fiscal
year 2005, the standardized amount for
the area to which they seek redesigna-
tion is higher than the standardized
amount for the area in which they are
located.

(b) Wage criteria. In applying the fol-
lowing numeric criteria, rounding of
numbers to meet the qualifying per-
centages is not permitted.

(1) Aggregate hourly wage for fiscal
years before fiscal year 2010—(i) Aggre-
gate hourly wage. With respect to redes-
ignations effective beginning fiscal
yvear 1999 and before fiscal year 2010,
the aggregate average hourly wage for
all hospitals in the urban county must
be at least 85 percent of the average
hourly wage in the urban area to which
the hospitals in the county seek reclas-
sification.

§412.235

(ii) Aggregate hourly wage weighted for
occupational mix. For redesignations ef-
fective before fiscal year 1999, the ag-
gregate hourly wage for all hospitals in
the county, weighed for occupational
categories, is at least 90 percent of the
average hourly wage in the adjacent
urban area.

(2) Aggregate hourly wage for fiscal
year 2010. With respect to redesigna-
tions effective for fiscal year 2010, the
aggregate average hourly wage for all
hospitals in the urban county must be
at least 86 percent of the average hour-
ly wage in the urban area to which the
hospitals in the county seek reclassi-
fication.

(38) Aggregate hourly wage for fiscal
year 2011 and later fiscal years. With re-
spect to redesignations effective for fis-
cal year 2011 and later fiscal years, the
aggregate average hourly wage for all
hospitals in the urban county must be
at least 85 percent of the average hour-
ly wage in the urban area to which the
hospitals in the county seek reclassi-
fication.

(c) Appropriate wage data. (1) The hos-
pitals must submit appropriate wage
data as provided for in §412.230(d)(2).

(2) For redesignations effective be-
ginning FY 2009, the appropriate wage
data of an individual campus located in
a geographic area different from the
area associated with the provider num-
ber of the entire multicampus hospital
are the wage data described in
§412.232(d)(2)(iii).

[66 FR 25488, June 4, 1991, as amended at 57
FR 39826, Sept. 1, 1992; 58 FR 46339, Sept. 1,
1993; 60 FR 45849, Sept. 1, 1995; 62 FR 46031,
Aug. 29, 1997; 69 FR 49249, Aug. 11, 2004; 70 FR
47487, Aug. 12, 2005; 71 FR 48140, Aug. 18, 2006;
72 FR 47412, Aug. 22, 2007; 73 FR 48756, Aug.
19, 2008; 75 FR 50415, Aug. 16, 2010; 79 FR 50355,
Aug. 22, 2014]

§412.235 Criteria for all hospitals in a
State seeking a statewide wage
index redesignation.

(a) General criteria. For all prospec-
tive payment system hospitals in a
State to be redesignated to a statewide
wage index, the following conditions
must be met:

(1) All prospective payment system
hospitals in the State must apply as a
group for reclassification to a state-
wide wage index through a signed sin-
gle application.
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(2) All prospective payment system
hospitals in the State must agree to
the reclassification to a statewide wage
index through a signed affidavit on the
application.

(3) All prospective payment system
hospitals in the State must agree,
through an affidavit, to withdrawal of
an application or to termination of an
approved statewide wage index reclas-
sification.

(4) All hospitals in the State must
waive their rights to any wage index
classification that they would other-
wise receive absent the statewide wage
index classification, including a wage
index that any of the hospitals might
have received through individual geo-
graphic reclassification.

(5) New hospitals that open within
the State prior to the deadline for sub-
mitting an application for a statewide
wage index reclassification (September
1), regardless of whether a group appli-
cation has already been filed, must
agree to the use of the statewide wage
index as part of the group application.
New hospitals that open within the
State after the deadline for submitting
a statewide wage index reclassification
application or during the approved re-
classification period will be considered
a party to the statewide wage index ap-
plication and reclassification.

(b) Effect on payments. (1) An indi-
vidual hospital within the State may
receive a wage index that could be
higher or lower under the statewide
wage index reclassification in compari-
son to its otherwise redesignated wage
index.

(2) Any new prospective payment sys-
tem hospital that opens in the State
during the effective period of an ap-
proved statewide wage index reclassi-
fication will be designated to receive
the statewide wage index for the dura-
tion of that period.

(c) Terms of the decision. (1) A decision
by the MGCRB on an application for a
statewide wage index reclassification
will be effective for 3 years beginning
with discharges occurring on the first
day (October 1) of the second Federal
fiscal year following the Federal fiscal
year in which the hospitals filed a com-
plete application.

(2) The procedures and timeframes
specified in §412.273 apply to with-
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drawals of applications for redesigna-
tion to a statewide wage index and ter-
minations of approved statewide wage
index reclassifications, including the
requirement that, to withdraw an ap-
plication or terminate an approved re-
classification, the request must be
made in writing by all hospitals that
are party to the application, except
hospitals reclassified into the State for
purposes of receiving the statewide
wage index.

[66 FR 39935, Aug. 1, 2001]
COMPOSITION AND PROCEDURES

§412.246 MGCRB members.

(a) Composition. The Medicare Geo-
graphical Classification Review Board
(MGCRB) consists of five members, in-
cluding a Chairman, all of whom are
appointed by the Secretary. The mem-
bers include two members who are rep-
resentative of prospective payment
system hospitals located in rural areas,
and at least one individual who is
knowledgeable in analyzing the costs
of inpatient hospital services.

(b) Term of office. The term of office
for an MGCRB member may not exceed
3 years. A member may serve more
than one term. The Secretary may ter-
minate a member’s tenure prior to its
full term.

[656 FR 36766, Sept. 6, 1990, as amended at 61
FR 46224, Aug. 30, 1996; 61 FR 51217, Oct. 1,
1996]

§412.248 Number of members needed
for a decision or a hearing.

(a) A quorum. A quorum, consisting of
at least a majority of the MGCRB
members, one of whom is representa-
tive of rural hospitals if possible, is re-
quired for making MGCRB decisions.

(b) Number of members for a hearing. If
less than a quorum is present for an
oral hearing, the chairman with the
consent of the hospital may allow
those members present to conduct the
hearing and to prepare a recommended
decision, which is then submitted to a
quorum.

§412.250 Sources of MGCRB’s author-
ity.

(a) Compliance. The MGCRB, in

issuing decisions under section

1886(d)(10)(C) of the Act, complies with
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all the provisions of title XVIII and re-
lated provisions of the Act and imple-
menting regulations, including the cri-
teria and conditions located at §412.230
through §412.236, issued by the Sec-
retary under the authority of section
1886(d)(10)(D) of the Act; and CMS Rul-
ings issued under the authority of the
Administrator.

(b) Affords great weight. The MGCRB
affords great weight to other interpre-
tive rules, general statements of policy
and rules of agency organization, pro-
cedure, and practice established by
CMS.

[66 FR 36766, Sept. 6, 1990, as amended at 56
FR 25488, June 4, 1991]

§412.252 Applications.

(a) By one hospital. An individual pro-
spective payment system hospital
seeking redesignation to a different
rural or urban area has the right to
submit an application to the MGCRB.

(b) By a group of hospitals. A group of
hospitals has the right to submit an
application to the MGCRB requesting
redesignation of all prospective pay-
ment hospitals in a county if all pro-
spective payment hospitals located in a
county agree to the request.

[66 FR 36766, Sept. 6, 1990, as amended at 69
FR 49250, Aug. 11, 2004]

§412.254 Proceedings before MGCRB.

(a) On-the-record decision. The
MGCRB will ordinarily issue an on-the-
record decision without conducting an
oral hearing. The MGCRB will issue a
decision based upon all documents,
data, and other written evidence and
comments submitted timely to the
MGCRB by the parties.

(b) Oral hearing. The MGCRB may
hold an oral hearing on its own motion
or if a party demonstrates to the
MGCRB’s satisfaction that an oral
hearing is necessary.

§412.256 Application requirements.

(a) Written application. A request for
reclassification must be in writing and
must constitute a complete application
in accordance with paragraph (b) of
this section.

(1) An application must be submitted
to the MGCRB according to the method
prescribed by the MGCRB.

§412.256

(2) A complete application must be
received not later than the first day of
the 13-month period preceding the Fed-
eral fiscal year for which reclassifica-
tion is requested.

(3) The filing date of an application is
the date the application is received by
the MGCRB.

(b) Criteria for a complete application.
An application is complete if the appli-
cation from an individual hospital or
from all hospitals in a county includes
the following information:

(1) The Federal fiscal year for which
the hospital is applying for redesigna-
tion.

(2) Which criteria constitute the
basis of the request for reclassification.

(3) An explanation of how the hos-
pital or hospitals meet the relevant
criteria in §§412.230 through 412.236, in-
cluding any necessary data to support
the application.

(c) Opportunity to complete a submitted
application. (1) The MGCRB will review
an application within 15 days of receipt
to determine if the application is com-
plete. If the MGCRB determines that
an application is incomplete, the
MGCRB will notify the hospital, with a
copy to CMS, within the 15 day period,
that it has determined that the appli-
cation is incomplete and may dismiss
the application if a complete applica-
tion is not filed by September 1.

(2) At the request of the hospital, the
MGCRB may, for good cause, grant a
hospital that has submitted an applica-
tion by September 1, an extension be-
yond September 1 to complete its ap-
plication.

(d) Appeal of MGCRB dismissal. (1) The
hospital may appeal the MGCRB dis-
missal to the Administrator within 15
days of the date of the notice of dis-
missal.

(2) Within 20 days of receipt of the
hospital’s request for appeal, the Ad-
ministrator will affirm the dismissal or
reverse the dismissal and remand the
case to the MGCRB to determine
whether reclassification is appropriate.

(e) Notification of complete application.
When the MGCRB determines that the
hospital’s application contains all the
necessary elements for a complete ap-
plication, it notifies the hospital in
writing, with a copy to CMS, that the
application is complete and that the
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case may proceed to an MGCRB deci-
sion.

[66 FR 36766, Sept. 6, 1990, as amended at 56
FR 25488, June 4, 1991; 62 FR 46031, Aug. 29,
1997; 63 FR 26357, May 12, 1998; 64 FR 41541,
July 30, 1999; 81 FR 57268, Aug. 22, 2016; 84 FR
42614, Aug. 16, 2019]

§412.258 Parties to
ceeding.

(a) The party or parties to an
MGCRB proceeding are the hospital or
group of hospitals requesting a change
in geographic designation.

(b) CMS has 30 days from the date of
receipt of notice of a complete applica-
tion to submit written comments and
recommendations (with a copy to the
hospital) for consideration by the
MGCRB.

(c) The hospital has 15 days from the
date of receipt of CMS’s comments to
submit written comments to the
MGCRB, with a copy to CMS, for the
purpose of responding to CMS’s com-
ments.

MGCRB pro-

§412.260 Time and place of the oral
hearing.

If the MGCRB decides that an oral
hearing is necessary, it sets the time
and place for the hearing and notifies
the parties in writing, with a copy to
CMS, not less than 10 days before the
time scheduled for the hearing. The
MGCRB may reschedule, adjourn, post-
pone, or reconvene the hearing pro-
vided that reasonable written notice is
given to the parties, with a copy to
CMS.

§412.262 Disqualification of an
MGCRB member.

(a) Grounds for disqualification. An
MGCRB member may not participate
in any decision in a case in which he or
she may be prejudiced or partial with
respect to a party or has any other in-
terest in the case.

(b) Request for disqualification. If a
party believes that an MGCRB member
should not participate in a decision,
the party submits the objection in
writing to the MGCRB at its earliest
opportunity, explaining the grounds for
the request. CMS may also submit such
a suggestion to the MGCRB.

(c) Consideration by the MGCRB mem-
ber. The MGCRB member will consider
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the objection and, at his or her discre-
tion, either will proceed or withdraw.

(d) Consideration by the MGCRB If the
member does not withdraw, a party
may petition the MGCRB for with-
drawal and the MGCRB will consider
the objection and rule on whether the
member may participate in the deci-
sion before it decides the case.

§412.264 Evidence and comments in
MGCRB proceeding.

(a) Submission by the parties. Before a
decision is issued and during an oral
hearing, the parties may present evi-
dence or comments to the MGCRB re-
garding the matters at issue in the
case.

(b) Content of evidence and comments.
The MGCRB may receive evidence and
comments without regard for the rules
of evidence applicable to court proce-
dures.

(c) Ex parte communications. (1) The
members of the MGCRB and its staff
may not consult or be consulted by an
individual representing the interests of
an applicant hospital or by any other
individual on any matter in issue be-
fore the MGCRB without notice to the
hospital or CMS. If such communica-
tion occurs, the MGCRB will disclose it
to the hospital or CMS, as appropriate,
and make it part of the record after the
hospital or CMS has had an oppor-
tunity to comment. MGCRB members
and staff may not consider any infor-
mation outside the record about mat-
ters concerning a hospital’s application
for reclassification.

(2) The provisions in paragraph (c)(1)
of this section do not apply to the fol-
lowing:

(i) Communications among MGCRB
members and staff.

(ii) Communications concerning the
MGCRB’s administrative functions or
procedures.

(iii) Requests from the MGCRB to a
party or CMS for a document.

(iv) Material that the MGCRB in-
cludes in the record after notice and an
opportunity to comment.

(d) MGCRB rulings on evidence and
comments. The MGCRB rules upon the
admissibility of evidence and com-
ments and excludes irrelevant, imma-
terial, or unduly repetitious evidence
and comments.
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§412.266 Availability of wage data.

A hospital may obtain the average
hourly wage data necessary to prepare
its application to the MGCRB from
FEDERAL REGISTER documents pub-
lished in accordance with the provi-
sions of §412.8(b).

[60 FR 45849, Sept. 1, 1995]

§412.268 Subpoenas.

(a) In general. When reasonably nec-
essary for the full presentation of a
case, and only after a pre-decision re-
quest for information or data has failed
to produce the necessary evidence, ei-
ther upon its own motion or upon the
request of a party, the MGCRB may
issue subpoenas for the attendance and
testimony of witnesses, for an oral
hearing or the production of books,
records, correspondence, papers, or
other documents that are relevant and
material to any matter at issue.

(b) Content of request. The request
must designate which witnesses or doc-
uments are to be produced, and de-
scribe addresses or locations with suffi-
cient particularly to permit these wit-
nesses or documents to be found. The
request for a subpoena must state the
pertinent facts that the party expects
to establish by the requested witnesses
or documents and whether these facts
could be established by other evidence
without the use of a subpoena.

(c) Issuance. Subpoenas are issued as
provided in section 205(d) of the Act.

(d) Payment for subpoena cost. CMS
pays for the cost of issuing subpoenas
and the fees and mileage of any witness
who is subpoenaed, as provided in sec-
tion 205(d) of the Act.

§412.270 Witnesses.

Witnesses at an oral hearing testify
under oath or affirmation, unless ex-
cused by the MGCRB for cause. The
MGCRB may examine the witnesses
and may allow the parties or their rep-
resentatives to also examine any wit-
nesses called.

§412.272 Record of proceedings before
the MGCRB.

A complete record of the proceedings
before the MGCRB is made in all cases.
The record will not be closed until a
decision has been issued by the

§412.273

MGCRB. A transcription of an oral
hearing will be made at a party’s re-
quest, at the expense of the requesting
party.

§412.273 Withdrawing an application,
terminating an approved 3-year re-
classification, or canceling a pre-
vious withdrawal or termination.

(a) Definitions. For purposes of this
section, the following definitions
apply.

Termination refers to the termination
of an already existing 3-year MGCRB
reclassification where such reclassi-
fication has already been in effect for 1
or 2 years, and there are 1 or 2 years re-
maining on the 3-year reclassification.
A termination is effective only for the
full fiscal year(s) remaining in the 3-
year period at the time the request is
received. Requests for terminations for
part of a fiscal year are not considered.

Withdrawal refers to the withdrawal
of a 3-year MGCRB reclassification
that has not yet gone into effect or
where the MGCRB has not yet issued a
decision on the application.

(b) General rule. The MGCRB allows a
hospital, or group of hospitals, to with-
draw its application or to terminate an
already existing 3-year reclassification,
in accordance with this section.

(c) Timing. (1) A request for with-
drawal must be received by the
MGCRB—

(i) At any time before the MGCRB
issues a decision on the application; or

(ii) After the MGCRB issues a deci-
sion, provided that the request for
withdrawal is received by the MCGRB
within 45 days of the date that CMS’
annual notice of proposed rulemaking
is issued in the FEDERAL REGISTER con-
cerning changes to the inpatient hos-
pital prospective payment system and
proposed payment rates for the fiscal
year for which the application has been
filed.

(2) A request for termination must be
received by the MGCRB within 45 days
of the date that CMS’ annual notice of
proposed rulemaking is issued in the
FEDERAL REGISTER concerning changes
to the inpatient hospital prospective
payment system and proposed payment
rates for the fiscal year for which the
termination is to apply.
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(d) Reapplication within the approved
3-year period, cancellations of termi-
nations and withdrawals, and prohibition
on overlapping reclassification approv-
als—(1) Cancellation of terminations or
withdrawals. Subject to the provisions
of this section, a hospital (or group of
hospitals) may cancel a withdrawal or
termination in a subsequent year and
request the MGCRB to reinstate the
wage index reclassification for the re-
maining fiscal year(s) of the 3-year pe-
riod. (Withdrawals may be cancelled
only in cases where the MGCRB issued
a decision on the geographic reclassi-
fication request.)

(2) Timing and process of cancellation
request. Cancellation requests must be
submitted in writing to the MGCRB ac-
cording to the method prescribed by
the MGCRB no later than the deadline
for submitting reclassification applica-
tions for the following fiscal year, as
specified in §412.256(a)(2).

(3) Reapplications. A hospital may
apply for reclassification to a different
area (that is, an area different from the
one to which it was originally reclassi-
fied for the 3-year period). If the appli-
cation is approved, the reclassification
will be effective for 3 years. Once a 3-
year reclassification becomes effective,
a hospital may no longer cancel a with-
drawal or termination of another 3-
year reclassification, regardless of
whether the withdrawal or termination
request is made within 3 years from the
date of the withdrawal or termination.

(4) Termination of existing 3-year re-
classification. In a case in which a hos-
pital with an existing 3-year wage
index reclassification applies to be re-
classified to another area, its existing
3-year reclassification will be termi-
nated when a second 3-year wage index
reclassification goes into effect for
payments for discharges on or after the
following October 1.

(e) Written request only. (1) A request
to withdraw an application must be
submitted in writing to the MGCRB ac-
cording to the method prescribed by
the MGCRB by all hospitals that are
party to the application.

(2) A request to terminate an ap-
proved reclassification must be sub-
mitted in writing to the MGCRB ac-
cording to the method prescribed by
the MGCRB by an individual hospital
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or by an individual hospital that is
party to a group classification.

(f) Appeal of the MGCRB’s denial of a
hospital’s request for withdrawal or termi-
nation, or for cancellation of a with-
drawal or termination. (1) A hospital
may file an appeal of the MGCRB’s de-
nial of its request for withdrawal or
termination, or of the MGCRB’s denial
of its request for a cancellation of such
withdrawal or termination, to the Ad-
ministrator. The appeal must be re-
ceived within 15 days of the date of the
notice of the denial.

(2) Within 20 days of receipt of the
hospital’s request for appeal, the Ad-
ministrator affirms or reverses the de-
nial.

[756 FR 50415, Aug. 16, 2010, as amended at 82
FR 38512, Aug. 14, 2017; 87 FR 49404, Aug. 10,
2022]

§412.274 Scope and
MGCRB decision.

(a) Scope of decision. The MGCRB may
affirm or change a hospital’s geo-
graphic designation. The MGCRB’s de-
cision is based upon the evidence of
record, including the hospital’s appli-
cation and other evidence obtained or
received by the MGCRB.

(b) Effective date and term of the deci-
sion. (1) For reclassifications prior to
fiscal year 2005, a standardized amount
classification change is effective for 1
year beginning with discharges occur-
ring on the first day (October 1) of the
second Federal fiscal year following
the Federal fiscal year in which the
complete application is filed and end-
ing effective at the end of that Federal
fiscal year (the end of the next Sep-
tember 30).

(2) A wage index -classification
change is effective for 3 years begin-
ning with discharges occurring on the
first day (October 1) of the second Fed-
eral fiscal year in which the complete
application is filed.

[66 FR 36766, Sept. 6, 1990, as amended at 62
FR 46031, Aug. 29, 1997; 66 FR 39935, Aug. 1,
2001; 69 FR 49250, Aug. 11, 2004]

effect of an

§412.276 Timing of MGCRB decision
and its appeal.

(a) Timing. The MGCRB notifies the

parties in writing, with a copy to CMS,

and issues a decision within 180 days
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after the first day of the 13-month pe-
riod preceding the Federal fiscal year
for which a hospital has filed a com-
plete application. The hospital has 15
days from the date of the decision to
request Administrator review.

(b) Appeal. The decision of the
MGCRB is final and binding upon the
parties unless it is reviewed by the Ad-
ministrator and the decision is changed
by the Administrator in accordance
with §412.278.

[66 FR 36766, Sept. 6, 1990, as amended at 64
FR 41541, July 30, 1999]

§412.278 Administrator’s review.

(a) Hospitals requests for review. A hos-
pital or group of hospitals dissatisfied
with the MGCRB’s decision regarding
its geographic designation may request
the Administrator to review the
MGCRB decision. (A hospital or group
of hospitals may also request that the
Administrator review the MGCRB’s
dismissal of an application as untimely
filed or incomplete, as provided in
§412.256(d).)

(b) Procedures for hospital’s request for
review.(1) The hospital’s request for re-
view must be in writing and sent to the
Administrator, in care of the Office of
the Attorney Advisor, in the manner
directed by the Office of the Attorney
Advisor. The request must be received
by the Administrator within 15 days
after the date the MGCRB issues its de-
cision. The hospital must also submit
an electronic copy of its request for re-
view to CMS’s Hospital and Ambula-
tory Policy Group.

(2) The request for review may con-
tain proposed findings of fact and con-
clusions of law, exceptions to the
MGCRDB’s decision, and supporting rea-
sons therefor.

(3) Within 15 days of receipt of the
hospital’s request for review, CMS may
submit to the Administrator, in writ-
ing, with a copy to the party, com-
ments and recommendations con-
cerning the hospital’s submission.

(4) Within 10 days of receipt of CMS’s
submission, the hospital may submit in
writing, with a copy to CMS, a re-
sponse to the Administrator.

(c) Discretionary review by the Admin-
istrator. (1) The Administrator may, at
his or her discretion, review any final
decision of the MGCRB.

§412.278

(2) The Administrator promptly noti-
fies the hospital that he or she has de-
cided to review a decision of the
MGCRB. The notice of review indicates
the particular issues to be considered
and includes copies of any comments
submitted to the Administrator by
CMS staff concerning the MGCRB deci-
sion.

(3) Within 15 days of the receipt of
the Administrator’s notice of review,
the hospital may submit a response in
writing to the Administrator, with a
copy of CMS.

(d) Criteria for discretionary review. In
deciding whether to review an MGCRB
decision, the Administrator normally
considers whether it appears that any
of the following situations apply:

(1) The MGCRB made an erroneous
interpretation of law, regulation, or
CMS Ruling.

(2) The MGCRB’s decision is not sup-
ported by substantial evidence.

(3) The case presents a significant
policy issue having a basis in law and
regulations, and review is likely to
lead to issuance of a CMS Ruling or
other directive needed to clarify a pro-
vision in the law or regulations.

(4) The decision of the MGCRB re-
quires clarification, amplication, or an
alternative legal basis.

(5) The MGCRB has incorrectly ex-
tended its authority to a degree not
provided for by law, regulation, or CMS
Ruling.

(e) Communication procedures. All
communications between CMS staff
and the Administrator concerning the
Administrator’s review of an MGCRB
decision must be in writing. As speci-
fied in paragraphs (b) and (c) of this
section, copies of comments by CMS
staff are sent to applicant hospitals
within 15 days of receipt of a hospital’s
request for review, or, in cases in which
the Administrator decides to review a
case at his or her discretion, are in-
cluded with the Administrator’s notice
of review. In the event there are addi-
tional communications between CMS
staff and the Administrator concerning
MGCRB decisions reviewed by the Ad-
ministrator under paragraphs (b) or (c)
of this section, CMS furnishes copies of
the communications to the hospital or
group of hospitals.
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(f) Administrator’s decision. (1) The Ad-
ministrator may not receive or con-
sider any new evidence and must issue
a decision based only upon the record
as it appeared before the MGCRB and
comments submitted under paragraphs
1)(2), (b)(3), (b)(4), (c)(2), and (c)(3) of
this section.

(2) The Administrator issues a deci-
sion in writing to the party with a copy
to CMS—

(i) Not later than 90 days following
receipt of the party’s request for re-
view, except the Administrator may, at
his or her discretion, for good cause
shown, toll such 90 days; or

(ii) Not later than 105 days following
issuance of the MGCRB decision in the
case of review at the discretion of the
Administrator, except the Adminis-
trator may, at his or her discretion, for
good cause shown, toll such 105 days.

(3) The Administrator’s decision
issued under §412.278 (a) or (c) is the
final Departmental decision, unless it
is amended under §412.278(g). The final
Departmental decision is not subject to
judicial review.

(4) The Administrator’s decision is
not subject to judicial review.

(g) Amendment of Administrator deci-
sion—(1) Hospital’s request for amend-
ment. The hospital may request the Ad-
ministrator to amend the decision for
the limited purpose of correcting
mathematical or computational errors,
or to correct the decision if the evi-
dence that was considered in making
the decision clearly shows on its face
that an error was made. The following
procedure is followed:

(i) The hospital’s request for amend-
ment must be received by the Adminis-
trator within 10 days after the date the
Administrator issues a decision. The
request for amendment must be in
writing, with a copy to CMS.

(ii) The Administrator promptly re-
views the hospital’s request and
amends the decision, if necessary,
within 5 days following receipt of the
hospital’s request for amendment.

(2) Discretionary review by the Adminis-
trator. Within 15 days following the
issuance of the Administrator’s deci-
sion, the Administrator, at his or her
discretion, may amend the decision to
correct mathematical or computa-
tional errors, or to correct the decision
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if the evidence that was considered in
making the decision clearly shows on
its face that an error was made. The
Administrator’s amended decision is
final and is not subject to judicial re-
view.

[66 FR 36766, Sept. 6, 1990, as amended at 56
FR 25489, June 4, 1991; 57 FR 39826, Sept. 1,
1992; 68 FR 45471, Aug. 1, 2003; 70 FR 47487,
Aug. 12, 2005; 85 FR 59023, Sept. 18, 2020; 86 FR
45520, Aug. 13, 2021]

§412.280 Representation.

(a) General. A party may be rep-
resented by legal counsel or by any
other person appointed to act as its
representative at any proceeding be-
fore the MGCRB or the Administrator.

(b) Rights of a representative. A rep-
resentative appointed by a party may
accept or give on behalf of the party
any request or notice connected with
any proceeding before the MGCRB or
the Administrator. A representative is
entitled to present evidence and argu-
ment as to facts and law in any
MGCRB proceeding affecting the party
represented and to obtain information
to the same extent as the party rep-
resented. Notice of any action or deci-
sion sent to the representative of a
party has the same effect as if it had
been sent to the party itself.

Subpart M—Prospective Payment
System for Inpatient Hospital
Capital Costs

SOURCE: 56 FR 43449, Aug. 30, 1991, unless
otherwise noted.

GENERAL PROVISIONS

§412.300 Scope of subpart and defini-
tion.

(a) Purpose. This subpart implements
section 1886(g)(1)(A) of the Act by es-
tablishing a prospective payment sys-
tem for inpatient hospital capital-re-
lated costs. Under this system, pay-
ment is made on the basis described in
§412.304 through §412.374 for inpatient
hospital capital-related costs furnished
by hospitals subject to the prospective
payment system under subpart B of
this part.

(b) Definition. For purposes of this
subpart, a new hospital means a hos-
pital that has operated (under previous
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