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§966.13

Hearing Official good cause for the
delay; or has filed a withdrawal of the
debt determination at issue.

(¢) In addition, whenever a record
discloses the failure of either party to
file documents required by these rules,
respond to notices or correspondence
from the Hearing Official, comply with
orders of the Hearing Official, partici-
pate in conferences, fail to treat the
proceedings with the proper decorum,
or otherwise indicate an intention not
to continue the prosecution or defense
of a petition, the Hearing Official may
issue an order requiring the offending
party to show cause why the petition
should not be dismissed or granted, as
appropriate. If the offending party
shall fail to show cause, the Hearing
Official may take such action as he or
she deems reasonable and proper under
the circumstances, including dismissal

39 CFR Ch. | (7-1-23 Edition)

or granting of the petition as appro-
priate.

[77 FR 65106, Oct. 25, 2012]

§966.13 Ex parte communications.

Ex parte communications are not al-
lowed between a party and the Hearing
Official or the Official’s staff. For these
purposes, ex parte communication
means an oral or written communica-
tion, not on the public record, with one
party only with respect to which rea-
sonable prior notice to all parties is
not given, but it shall not include re-
quests for status reports or procedural
matters. A memorandum of any com-
munication between the Hearing Offi-
cial and a party will be transmitted to
both parties.

[77 FR 65106, Oct. 25, 2012]

PARTS 967-999 [RESERVED]
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SUBCHAPTER A—THE COMMISSION

PART 3000—THE COMMISSION
AND ITS OFFICES

Sec.

3000.101 Purpose.

3000.102 Statutory functions.

3000.103 Official seal.

3000.104-3000.109 [Reserved]

3000.110 The Commission and its offices.

3000.111 Office of Secretary and Administra-
tion.

3000.112 Office of Accountability and Com-
pliance.

3000.113 Office of the General Counsel.

3000.114 The Public Representative.

3000.115 Office of Public Affairs and Govern-
ment Relations.

3000.116 Office of Inspector General.

AUTHORITY: 39 U.S.C. 503; 5 U.S.C. 552.

SOURCE: 78 FR 27045, May 9, 2013, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

§3000.101 Purpose.

This part is published in compliance
with 5 U.S.C. 552(a)(1) and constitutes a
general description of the Postal Regu-
latory Commission.

[78 FR 27045, May 9, 2013. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3000.102 Statutory functions.

(a) Areas of jurisdiction. The Commis-
sion develops and maintains regula-
tions for a modern system of rate regu-
lation, including maintaining the mar-
ket dominant and competitive product
lists in the Mail Classification Sched-
ule and ensuring that rates meet the
requirements of 39 U.S.C. 3622 and 3633.
The Commission consults with the
Postal Service on delivery service
standards and performance measures
and with the Department of State on
international postal policies. The Com-
mission adjudicates rate and service
complaints filed pursuant to 39 U.S.C.
3662 and offers advisory opinions on
proposed changes to postal services
pursuant to 39 U.S.C. 3661. Pursuant to
39 U.S.C. 3651, the Commission provides
an annual report to the President and

Congress, and pursuant to 39 U.S.C.
3653, the Commission issues an annual
compliance determination to assess
whether the Postal Service’s rates,
fees, and services comport with the re-
quirements of title 39. Pursuant to 39
U.S.C. 404(d)(5), the Commission acts
on postal patrons’ appeals concerning
Postal Service decisions to close or
consolidate post offices.

(b) Public participation. Interested
persons may participate in proceedings
before the Commission as described in
part 3010, subpart C of this chapter.
Pursuant to 39 U.S.C. 3662(a) and part
3022 of this chapter, any interested per-
son may lodge rate and service com-
plaints with the Commission. Persons
served by a post office that the Postal
Service decides to close or consolidate
may appeal such determinations in ac-
cordance with 39 U.S.C. 404(d) and part
3021 of this chapter.

[78 FR 27045, May 9, 2013. Redesignated and
amended at 85 FR 9615, 9616, Feb. 19, 2020]

§3000.103 Official seal.

(a) Authority. The Seal described in
this section is hereby established as
the official seal of the Postal Regu-
latory Commission.

(b) Description. (1) On a gold color
(yellow) pentagon device, the base-line
formed as a ‘““V,” edged with a black
border, a black triangle point down and
between the inscription at top ‘‘Postal
Regulatory Commission” in white let-
ters and in base at the point of the tri-
angle three Celeste mullets two, two
and one, the American Eagle with
branch and arrows derived from the
Great Seal of the United States
charged on the breast with the Com-
mission’s earlier round seal inscribed
“Postal Regulatory Commission’” and
the date “2006°’, all in gold (yellow).

(2) The official seal of the Postal
Regulatory Commission is modified
when reproduced in black and white
and when embossed, as it appears in
this section.
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§§ 3000.104-3000.109
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(¢) Custody and authorization to affix.
(1) The seal is the official emblem of
the Postal Regulatory Commission and
its use is permitted only as provided in
this part.

(2) The seal shall be kept in the cus-
tody of the Secretary and is to be used
to authenticate records of the Postal
Regulatory Commission and for other
official purposes.

(3) Use by any person or organization
outside of the Commission may be
made only with the Commission’s prior
written approval. Such request must be
made in writing to the Secretary.

[78 FR 27045, May 9, 2013. Redesignated at 85
FR 9615, Feb. 19, 2020]

§§3000.104-3000.109 [Reserved]

§3000.110 The Commission and its of-
fices.

(a) The Commissioners. The Postal
Regulatory Commission is an inde-
pendent establishment of the executive
branch of the federal government cre-
ated by the Postal Accountability and
Enhancement Act (39 U.S.C. 501).

(b) The Chairman and Vice Chairman.
The Chairman has the administrative
responsibility for assigning the busi-

ness of the Commission to the other
Commissioners and to the offices and
employees of the Commission. The
Chairman has the administrative duty
to preside at the meetings and sessions
of the Commission and to represent the
Commission in matters specified by
statute or executive order or as the
Commission directs. The Commission
shall elect annually a member of the
Commission to serve as Vice Chairman
of the Commission for a term of one
year or until a successor is elected. In
case of a vacancy in the Office of the
Chairman of the Commission, or in the
absence or inability of the Chairman to
serve, the Vice Chairman, unless other-
wise directed by the Chairman, shall
have the administrative responsibil-
ities and duties of the Chairman during
the period of vacancy, absence, or in-
ability.

(c) Commission offices. The Commis-
sion’s offices are located at 901 New
York Avenue NW, Suite 200, Wash-
ington, DC 20268-0001. On these prem-
ises, the Commission maintains offices
for Commissioners and staff; a docket
room where documents may be filed
with the Commission pursuant to part
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3010, subpart B of this chapter and ex-
amined by interested persons, a public
reading room where the Commission’s
public records are available for inspec-
tion and copying; and a hearing room
where formal evidentiary proceedings
are held on matters before the Commis-
sion. The Commission also maintains
an electronic reading room accessible
through the internet, on its website at
hitp://www.prc.gov.

[78 FR 27045, May 9, 2013. Redesignated and
amended at 85 FR 9615, 9616, Feb. 19, 2020]

§3000.111 Office of Secretary and Ad-
ministration.

(a) The incumbent head of the office
utilizes the title of ‘‘Secretary’’.

(b) The Office of Secretary and Ad-
ministration is responsible for the
Commission’s budget and accounting.
In this role, the Office of Secretary and
Administration develops, implements,
and administers the Commission’s fi-
nancial management system and ac-
counting activities including those re-
lating to the budget and the payroll; is
responsible for the Commission’s stra-
tegic planning; and serves as the point
of contact for all Commission con-
tracts and audits.

(c) The Office of Secretary and Ad-
ministration is responsible for the
Commission’s human resources and
personnel. In this role, the Office of
Secretary and Administration is re-
sponsible for Commission employee
hiring, training, travel, personnel pol-
icy and compliance, and human capital
planning. In addition, the Office of Sec-
retary and Administration serves as an
Equal Employment Opportunity Offi-
cer for the Commission and manages
the Commission’s continuity of oper-
ations planning.

(d) The Office of Secretary and Ad-
ministration manages the Commis-
sion’s records, including the Commis-
sion’s seal, administrative policies, or-
ders, reports, and official correspond-
ence. In this role, the Office of Sec-
retary and Administration manages
the Commission’s dockets and docket
room, website, reference materials, and
inter-agency reporting. All orders and
other actions of the Commission shall
be authenticated or signed by the Sec-
retary or any such other person as may
be authorized by the Commission.

§3000.112

(e) The Office of Secretary and Ad-
ministration is responsible for the
Commission’s facilities and infrastruc-
ture. In this role, the Office of Sec-
retary and Administration manages fa-
cility security; provides information
technology and other support services
essential to the efficient and effective
conduct of operations; acquires and as-
signs office space; and manages pro-
curement and supply.

[78 FR 27045, May 9, 2013, as amended at 84
FR 53056, Oct. 4, 2019. Redesignated at 85 FR
9615, Feb. 19, 2020]

§3000.112 Office of Accountability and
Compliance.

(a) The Office of Accountability and
Compliance is responsible for technical
analysis and the formulation of policy
recommendations for the Commission
in both domestic and international
matters, including those governed by
the Universal Postal Union.

(b) The Office of Accountability and
Compliance provides the analytic sup-
port to the Commission for the review
of rate changes, negotiated service
agreements, classification of products,
the Annual Compliance Determination,
the Annual Report, changes to postal
services, post office closings and other
issues which come before the Commis-
sion. The functional areas of expertise
within this office are:

(1) The economic analysis of the mar-
ket for postal services including the al-
ternative sources for such services and
the users of the service;

(2) The analysis of the operational
characteristics of the postal system
and its interface with various segments
of the economy; and

(3) The analysis of the costs of oper-
ating the Postal Service and how such
costs are influenced by operational
characteristics, changes in volume, and
changes in other relevant factors.

(c) These functional activities are
combined in the evaluation of the Post-
al Service’s proposed rates, proposed
service changes, proposed changes to
the Mail Classification Schedule, and
product list designations, as well as
formal complaints, the Annual Compli-
ance Determination, and all other pro-
ceedings, reports, and filings before the
Commission requiring such analysis.
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§3000.113

(d) The Office of Accountability and
Compliance also collects, analyzes, and
periodically summarizes financial and
various other statistical information
for use in its ongoing activities and for
the development of future methods,
techniques, and systems of analysis
and reporting.

[78 FR 27045, May 9, 2013. Redesignated and
amended at 85 FR 9615, 9616, Feb. 19, 2020]

§3000.113 Office of the General Coun-
sel.

(a) The General Counsel directs and
coordinates the functions of the Office
of the General Counsel. The General
Counsel does not appear as an attorney
in any proceeding before the Commis-
sion and takes no part in the prepara-
tion of evidence or argument presented
in such hearings.

(b) The Office of the General Counsel
provides legal assistance on matters in-
volving the Commission’s responsibil-
ities; defends Commission decisions be-
fore the courts; and advises the Com-
mission on the legal aspects of pro-
posed legislation, rulemaking, requests
made under the Freedom of Informa-
tion Act, and policies on procurement,
contracting, personnel matters, ethics,
and other internal legal matters.

[78 FR 27045, May 9, 2013, as amended at 84
FR 53056, Oct. 4, 2019. Redesignated at 85 FR
9615, Feb. 19, 2020]

§3000.114 The Public Representative.

(a) Pursuant to 39 U.S.C. 505, the
Commission appoints a staff member,
on a case-by-case basis, to serve as a
representative of the general public’s
interests in public proceedings before
the Commission. This appointee is
called the Public Representative.

(b) Individuals appointed to represent
the general public are subject to the
same ex parte prohibitions as apply to
all other interested persons in the
cases to which they are assigned to the
role of the Public Representative.

[78 FR 27045, May 9, 2013. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3000.115 Office of Public Affairs and
Government Relations.

(a) The Office of Public Affairs and

Government Relations facilitates

prompt and responsive communica-

39 CFR Ch. Ill (7-1-23 Edition)

tions for the Commission with the pub-
lic, members of Congress, the Postal
Service, state and local governments,
and the media.

(b) The Office of Public Affairs and
Government Relations has three pri-
mary areas of responsibility: Govern-
ment Relations, Consumer Affairs, and
Communications.

(1) Government Relations. The Office of
Public Affairs and Government Rela-
tions is the principal liaison between
the Commission and Members of Con-
gress. It develops and maintains effec-
tive working relationships with Con-
gressional staff; monitors legislative
activity; and advises the Commission
and its staff on legislative actions and
policies related to the Commission and
its mission. The Office of Public Affairs
and Government Relations works in
conjunction with all Commission of-
fices to ensure that lawmakers are in-
formed of regulatory decisions and
policies and that the Commission is re-
sponsive to Congressional inquiries for
technical information. The Office of
Public Affairs and Government Rela-
tions also prepares Commissioners and
Commission staff when called upon to
provide Congressional testimony.

(2) Consumer Affairs. As the principal
source of outreach and education to
the public, the Office of Public Affairs
and Government Relations provides in-
formation to postal consumers and as-
sists in the resolution of rate and serv-
ice inquiries from members of the pub-
lic pursuant to part 3023 of this chap-
ter. It supports the impartial resolu-
tion of those inquiries through use of
the Postal Service’s Office of Consumer
Advocate and reports the results to the
Commission. The Office of Public Af-
fairs and Government Relations also
utilizes procedures available under the
Commission’s rules and applicable law
to assist relevant stakeholders in ap-
peals of Postal Service decisions to
close or consolidate individual post of-
fices; maintains a record of service-re-
lated inquiries; and posts calendar up-
dates and other public information on
the Commission’s website.

(3) Communication. The Office of Pub-
lic Affairs and Government Relations
also develops public outreach strate-
gies for the Commission, responds to
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media inquiries, and disseminates in-
formation concerning Commission de-
cisions and activities to the public.

[78 FR 27045, May 9, 2013. Redesignated and
amended at 85 FR 9615, 9616, 9660, Feb. 19,
2020]

§3000.116 Office of Inspector General.

(a) The Office of Inspector General
has the duty and responsibility to:

(1) Provide policy direction and con-
duct, supervise, and coordinate audits
and investigations relating to the pro-
grams and operations of the Commis-
sion;

(2) Review existing and proposed leg-
islation and regulations relating to
programs and operations of the Com-
mission;

(3) Make recommendations in semi-
annual reports concerning the impact
of such legislation or regulations on
the economy and efficiency of pro-
grams and operations administered or
financed by the Commission or on the
prevention and detection of fraud and
abuse in the Commission’s programs
and operations;

(4) Recommend policies and conduct,
supervise, or coordinate other activi-
ties carried out or financed by the
Commission for the purpose of pre-
venting and detecting fraud and abuse
in its programs and operations;

(56) Recommend policies and coordi-
nate communications between the
Commission and other federal agencies,
state and local government agencies,
and nongovernment entities for:

(i) All matters relating to the pro-
motion of economy and efficiency in
the administration of, or the preven-
tion and detection of fraud and abuse
in, programs and operations adminis-
tered or financed by the Commission;
or

(ii) The identification and prosecu-
tion of participants in such fraud and
abuse;

(6) Keep the Commission and Con-
gress fully and currently informed
through reports concerning fraud and
other serious problems, abuses, and de-
ficiencies relating to programs and op-
erations administered or financed by
the Commission; recommend corrective
action concerning such problems,
abuses, and deficiencies; and report on

§3001.105

the progress made in implementing
such corrective action.
(b) [Reserved]

[78 FR 27045, May 9, 2013. Redesignated at 85
FR 9615, Feb. 19, 2020]

PART 3001—EMPLOYEE STANDARDS
OF CONDUCT

Subpart A—General Provisions

Sec.

3001.105 Post-employment restrictions.

3001.110 Additional required notification of
disqualification when seeking employ-
ment.

3001.115 Additional restriction on accept-
ance of anything of value.

3001.120 [Reserved]

Subpart B—Ex Parte Communications

3001.150 Ex parte communications prohib-
ited.

3001.155 [Reserved]

APPENDIX A TO PART 3001—CODE OF ETHICS
FOR GOVERNMENT SERVICE

AUTHORITY: 39 U.S.C. 503, 504, 3603; E.O.
12674, 54 FR 15159, 3 CFR,1989 Comp., p. 215, as
modified by E.O. 12731, 56 FR 42547, 3 CFR,
1990 Comp., p. 396; 5 CFR parts 2634 and 2635.

SOURCE: 36 FR 5412, Mar. 23, 1971, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

Subpart A—General Provisions

SOURCE: 82 FR 50321, Oct. 31, 2017, unless
otherwise noted.

§3001.105 Post-employment
tions.

restric-

All former employees of the Postal
Regulatory Commission (Commission)
are subject to the following restric-
tions on appearance and practice before
the Commission on behalf of any par-
ticipant, including the United States
Postal Service (Postal Service):

(a) No former employee of the Com-
mission may practice or act as an at-
torney, expert witness, or representa-
tive in connection with any proceeding
or matter before the Commission that
the former employee has handled, ad-
vised, or participated in the consider-
ation of while in the service of the
Commission.

(b) No former employee of the Com-
mission may within one year after the

367

PO 00000 Frm 00377 Fmt8010 Sfmt8010 Q:\39\39V1.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

15:29 Sep 22,2023 Jkt 259151

§3001.110

individual’s employment has ceased,
practice before or act as an attorney,
expert witness, or representative in
connection with any proceeding or
matter before the Commission that was
under the official responsibility of such
individual, as defined in 18 U.S.C.
202(b), while in the service of the Com-
mission.

[82 FR 50321, Oct. 31, 2017. Redesignated and
amended at 85 FR 9615, 9616, Feb. 19, 2020]

§3001.110 Additional required notifi-
cation of disqualification when
seeking employment.

(a) Notwithstanding 5 CFR
2635.603(a), an employee that seeks em-
ployment with the Postal Service must
provide written notice of disqualifica-
tion to the Designated Agency Ethics
Official (DAEO) consistent with 5 CFR
5601.103(a). The DAEO will inform the
employee and the employee’s super-
visor in writing of each matter from
which the employee is disqualified
from participating.

(b) An employee may withdraw writ-
ten notice under paragraph (a) of this
section consistent with 5 CFR
5601.103(b).

[82 FR 50321, Oct. 31, 2017. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3001.115 Additional limitation on ac-
ceptance of anything of value.

Regardless of 5 CFR 2635.203(b)(7), a
Commission employee may not accept
a gift from the Postal Service, unless
another exception or exclusion to 5
CFR 2635.203 applies or a waiver is
granted by the DAEO.

[82 FR 50321, Oct. 31, 2017. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3001.120 [Reserved]

Subpart B—Ex Parte
Communications

SOURCE: 81 FR 42540, June 30, 2016, unless
otherwise noted.

§3001.150 Ex parte communications
prohibited.

(a) The Commission maintains a
written employee policy regarding ex
parte communications applicable to all
interactions, oral or in writing (includ-

39 CFR Ch. Ill (7-1-23 Edition)

ing electronic), between Commission
decision-making personnel, and the
United States Postal Service or public
stakeholders in matters before the
Commission. It is the responsibility of
all Commission personnel to comply
with this policy, including the respon-
sibility to inform persons not employed
by the Commission of this policy when
required. The policy is available for re-
view on the Commission’s website at
WWW.PrC.gov.

(b) Additional ex parte communica-
tions requirements, applicable to spe-
cific docket types, are described in part
3012 of this chapter.

[81 FR 42540, June 30, 2016. Redesignated and
amended at 85 FR 9615, 9616, 9660, Feb. 19,
2020]

§3001.155 [Reserved]

APPENDIX A TO PART 3001—CODE OF
ETHICS FOR GOVERNMENT SERVICE

Resolved by the House of Representatives
(the Senate concurring), That it is the sense
of the Congress that the following Code of
Ethics should be adhered to by all Govern-
ment employees, including office-holders:

CODE OF ETHICS FOR GOVERNMENT SERVICE

Any person in Government service should:

1. Put loyalty to the highest moral prin-
ciples and to country above loyalty to per-
sons, party, or Government department.

2. Uphold the Constitution, laws, and legal
regulations of the United States and of all
governments therein and never be a party to
their evasion.

3. Give a full day’s labor for a full day’s
pay; giving to the performance of his duties
his earnest effort and best thought.

4. Seek to find and employ more efficient
and economical ways of getting tasks accom-
plished.

5. Never discriminate unfairly by the dis-
pensing of special favors or privileges to any-
one, whether for remuneration or not; and
never accept, for himself or his family, fa-
vors or benefits under circumstances which
might be construed by reasonable persons as
influencing the performance of his govern-
mental duties.

6. Make no private promises of any kind
binding upon the duties of office, since a
Government employee has no private word
which can be binding on public duty.

7. Engage in no business with the Govern-
ment, either directly or indirectly, which is
inconsistent with the conscientious perform-
ance of his governmental duties.

8. Never use any information coming to
him confidentially in the performance of
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governmental duties as a means for making 10. Uphold these principles, ever conscious
private profit. that public office is a public trust.
9. Expose corruption wherever discovered. Passed July 11, 1958.
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SUBCHAPTER B—SEEKING INFORMATION FROM THE
COMMISSION

PART 3005—PRIVACY ACT RULES

Sec.

3005.101 Purpose and scope.

3005.102 Definitions.

3005.103 Procedures for requesting inspec-
tion, copying, or correction.

3005.104 Response to a request.

3005.106 Appeals of denials of access or
amendment.

3005.106 Fees.

3005.107 Exemptions.

AUTHORITY: Privacy Act of 1974 (Pub. L. 93—
579), 5 U.S.C. b52a.

SOURCE: 64 FR 57982, Oct. 28, 1999, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

EDITORIAL NOTE: Nomenclature changes to
part 3005, formerly part 3003, appear at 70 FR
48277, Aug. 17, 2005.

§3005.101 Purpose and scope.

This part implements the Privacy
Act of 1974 (b U.S.C. b5b2a) by estab-
lishing Commission policies and proce-
dures that permit individuals to obtain
access to and request amendment of in-
formation about themselves that is
maintained in systems of records. This
part does not expand or restrict any
rights granted under the Privacy Act
of 1974.

[64 FR 57982, Oct. 28, 1999. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3005.102 Definitions.

For purposes of this part:

(a) Commission means the Postal Reg-
ulatory Commission.

(b) Individual, record, and system of
records have the meanings specified in 5
U.S.C. bb2a(a).

(¢) Day means a calendar day and
does not include Saturdays, Sundays,
and legal holidays.

[64 FR 57982, Oct. 28, 1999, as amended at 72
FR 33165, June 15, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3005.103 Procedures for requesting
inspection, copying, or correction.

(a) An individual who—

(1) Wishes to know whether a Com-
mission system of records contains a
record about the individual,

(2) Seeks access to a Commission
record about the individual that is
maintained in a system of records (in-
cluding the accounting of disclosures),
or

(3) Seeks to amend a record about the
individual that is maintained in a sys-
tem of records, may file a written re-
quest with the chief administrative of-
ficer of the Commission at the Com-
mission’s current address (901 New
York Avenue NW, Suite 200, Wash-
ington, DC 20268-0001). The request
should state on the outside of the enve-
lope and in the request that it is a Pri-
vacy Act request.

(b) A request for amendment must
describe the information sought to be
amended and the specific reasons for
the amendment.

(c) A requester—

(1) May request an appointment to
inspect records at the Commission’s of-
fices between the hours of 8 a.m. and
4:30 p.m. on any day;

(2) Must present suitable identifica-
tion, such as a driver’s license, em-
ployee identification card, or Medicare
card;

(3) If accompanied by another indi-
vidual, must sign a statement, if re-
quested by the chief administrative of-
ficer, authorizing discussion of the in-
dividual’s record in the presence of
that individual;

(4) Who files a request by mail must
include the individual’s date of birth,
dates of employment at the Commis-
sion (if applicable), and suitable proof
of identity, such as a facsimile of a
driver’s license, employee identifica-
tion card, or Medicare card; and

(5) Must, if requested by the chief ad-
ministrative officer, provide additional
proof of identification.

[64 FR 57982, Oct. 28, 1999. Redesignated and
amended at 85 FR 9615, 9616, Feb. 19, 2020]
§3005.104 Response to a request.

(a) In the case of a request for notice
of the existence of a record, the chief
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administrative officer shall respond
within 10 days of receipt of a request
and shall inform the individual wheth-
er a system of records maintained by
the Commission contains such a
record.

(b) In the case of a request for access
to a record or for a copy of a record,
the chief administrative officer shall
acknowledge the request within 10 days
and shall promptly thereafter—

(1) Fulfill the request by mail or ar-
range for an inspection by the re-
quester in the Commission’s offices; or

(2) If the request is denied, notify the
requester of the denial, the reasons for
the denial, the procedures for appealing
the refusal, and the name and address
of the Chairman of the Commission
who will consider an appeal.

(c) In the case of a request for amend-
ment, the chief administrative officer
shall:

(1) Acknowledge the request in writ-
ing within 10 days;

(2) Promptly review the record; and

(3)(1) Make any requested amendment
of a record found to be not accurate,
relevant, timely, or complete; notify
the requester of the change and provide
a copy of the corrected record; and no-
tify any previous recipient of the
record (excluding Commission staff
who obtained the record in the per-
formance of their duties and recipients
under the Freedom of Information Act)
of any change; or

(ii) Inform the requester of a refusal
to amend the record, the reasons for
the refusal, the procedures for appeal-
ing the refusal, and the name and ad-
dress of the Chairman of the Commis-
sion who will consider an appeal.

[64 FR 57982, Oct. 28, 1999. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3005.105 Appeals of denials of access
or amendment.

(a) If a request for access to or
amendment of a record is denied, the
requester may file a written appeal
with the Chairman of the Commission.
The Chairman will decide each appeal
within 30 days of receipt unless the
Chairman has, for good cause, extended
the period for another 30 days.

(b) If an appeal is denied, the re-
quester will be notified of the decision,
the reasons for the denial, the right to

Pt. 3006

file a concise statement of disagree-
ment, the procedures for filing a state-
ment of disagreement, the subsequent
uses of a statement of disagreement,
and of the right to seek judicial review
in accordance with subsection (g) of
the Privacy Act.

[64 FR 57982, Oct. 28, 1999. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3005.106 Fees.

The first copy of any record fur-
nished under the Privacy Act of 1974
will be provided without charge. Addi-
tional copies will be charged at the
cost of reproduction.

[64 FR 57982, Oct. 28, 1999. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3005.107 Exemptions.

The Postal Regulatory Commission
has not established any exempt system
of records.

[64 FR 57982, Oct. 28, 1999, as amended at 72
FR 33165, June 15, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

PART 3006—PUBLIC RECORDS AND
FREEDOM OF INFORMATION ACT

Sec.

3006.1 Purpose.

3006.2 Presumption of openness.

3006.3 How to make a request.

3006.10 Public records.

3006.11 Use of exemptions.

3006.12 Reading room.

3006.13 Notice and publication of public in-
formation.

3006.20 Commission procedure when served a
subpoena.

3006.30 Relationship among the Freedom of
Information Act, the Privacy Act, and
the Commission’s procedures for accord-
ing appropriate confidentiality.

3006.35 Consultation, referral, and coordina-
tion.

3006.40 Hard copy requests for records and
for expedited processing.

3006.41 Electronic requests for records and
for expedited processing.

3006.42 Tracking of requests.

3006.43 Response to requests.

3006.44 Appeals.

3006.45 Extension of response time limit.

3006.50 Fees—definitions as used in this
part.

3006.51 Fees—request category.

3006.52 Fees—general provisions.

3006.53 Fee schedule.
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3006.54 Procedure for assessing and col-
lecting fees.

3006.60 Chief Freedom of Information Act
Officer.

3006.61 Freedom of Information Act Public
Liaison.

3006.70 Submission of non-public materials
by a person other than the Postal Serv-
ice.

AUTHORITY: 5 U.S.C. 552; 39 U.S.C. 503.

SOURCE: 74 FR 57256, Nov. 5, 2009, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

EFFECTIVE DATE NOTE: At 88 FR 37153, June
7, 2023, the authority citation for part 3006
was revised, effective July 7, 2023. For the
convenience of the user, the revised text is
set forth as follows:

AUTHORITY: 5 U.S.C. 552; 39 U.S.C. 407, 503,
504.

§3006.1 Purpose.

(a) This part implements the Free-
dom of Information Act (FOIA), b5
U.S.C. 552, and describes the procedures
by which a person may request copies
of Commission records pursuant to
FOIA. It contains the rules that the
Commission follows in handling re-
quests, such as the amount of time it
has to make a determination regarding
release of records and what fees to
charge. It also describes how a sub-
mitter of trade secrets or confidential
business information can identify in-
formation that the submitter believes
to be exempt from disclosure under 5
U.S.C. 552(b).

(b) Information required to be pub-
lished or made available pursuant to 5
U.S.C. 552(a)(1) and (a)(2) may be found
in part 3000 of this chapter, and on the
Commission’s website at hittp:/
www.prc.gov. The Commission’s guide
to FOIA, all required FOIA indexes,
and recent annual FOIA reports are
also available on the website.

(c) Section 3006.10 identifies records
that the Commission has determined to
be public.

[74 FR 57256, Nov. 5, 2009, as amended at 85
FR 9617, 9660, Feb. 19, 2020]

§3006.2 Presumption of openness.

(a) The Commission shall be
proactive and timely in identifying and
posting public records and other fre-
quently requested records to its
website.

39 CFR Ch. Ill (7-1-23 Edition)

(b) It is the stated policy of the Com-
mission that FOIA requests shall be ad-
ministered with a clear presumption of
openness. The Commission will only
withhold information if it reasonably
foresees that disclosure would harm an
interest protected by a FOIA exemp-
tion, as enumerated in §3006.11, or dis-
closure is otherwise prohibited by law.

[82 FR 12507, Mar. 6, 2017, as amended at 85
FR 9617, 9660, Feb. 19, 2020]

§3006.3 How to make a request.

(a) To request Commission records,
please contact the Commission via let-
ter or use the online request form pro-
vided on the Commission’s website at
hitp://www.prc.gov/foia/onlinerequest.

(b) Requests must describe the
records sought in sufficient detail to
enable the Commission to locate them
with a reasonable amount of effort. To
the extent possible, the requests should
provide any specific information that
might assist the Commission in re-
sponding to the request.

(c) Requesters must provide contact
information to assist the Commission
in communicating with them con-
cerning requests and responding to the
request.

[82 FR 12507, Mar. 6, 2017, as amended at 84
FR 53056, Oct. 4, 2019]

§3006.10 Public records.

(a) Except as provided in §3006.11 and
in §3011.200 of this chapter, the public
records of the Commission include all
submissions and filings as follows:

(1) Requests of the Postal Service for
decisions or advisory opinions, notices,
public reports, complaints (both formal
and informal), and other papers seek-
ing Commission action;

(2) Financial, statistical and other
reports to the Commission, and other
filings and submittals to the Commis-
sion in compliance with the require-
ments of any statute, executive order,
or Commission rule, regulation or

order;
(3) All answers, replies, responses, ob-
jections, protests, motions, stipula-

tions, exceptions, other pleadings, no-
tices, depositions, certificates, proofs
of service, transcripts and briefs in any
matter or proceeding;
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(4) Exhibits, attachments and appen-
dices to, amendments and corrections
of, supplements to, or transmittals or
withdrawals of any of the foregoing;
and

(6) Commission correspondence re-
lated to the foregoing.

(b) All other parts of the formal
record in any matter or proceeding be-
fore the Commission and correspond-
ence related thereto, including:

(1) Notices or Commission orders ini-
tiating the matter or proceeding;

(2) Designation of the presiding offi-
cer;

(3) Transcript of hearings;

(4) Offers of proof, motions and stipu-
lations made during a hearing;

(5) Exhibits received in evidence dur-
ing a hearing;

(6) Certifications to the Commission;
and

(7) Anything else upon which action
of a presiding officer or the Commis-
sion may be based.

(c) Proposed testimony or exhibits
filed with the Commission but not yet
offered or received in evidence.

(d) Presiding officer actions and all
presiding officer correspondence and
memoranda to or from anyone other
than staff assigned to provide assist-
ance to the presiding officer.

(e) Commission decisions, reports,
opinions, orders, notices, findings, de-
terminations and other actions in any
matter or proceeding and all Commis-
sion minutes which have been ap-
proved.

(f) Commission correspondence relat-
ing to any data or information request
directed to the Postal Service.

(g) Commission correspondence with
respect to the furnishing of data, infor-
mation, comments, or recommenda-
tions to or by another branch, depart-
ment, or agency of the Government
where furnished to satisfy a specific re-
quirement of a statute or where made
public by that branch, department, or
agency.

(h) Commission correspondence and
reports on legislative matters under
consideration by the Office of Manage-
ment and Budget or Congress, but only
if and after authorized for release or
publication by that office, the Commis-
sion, or the Member of Congress in-
volved.

§3006.11

(i) Commission correspondence on
the interpretation or applicability of
any statute, rule, regulation, decision,
advisory opinion, or public report
issued by the Commission and letters
of opinion on that subject signed by
the General Counsel and sent to per-
sons other than the Commission, a
Commissioner, or any of the staff.

(j) Copies of all filings by the Com-
mission, and all orders, judgments, de-
crees, and mandates directed to the
Commission in court proceedings in-
volving Commission action and all cor-
respondence with the courts, or clerks
of court.

(k) The Commission’s administrative
and operating manuals as issued.

[74 FR 57256, Nov. 5, 2009, as amended at 85
FR 9617, Feb. 19, 2020]

§3006.11 Use of exemptions.

(a) Under FOIA, there are nine ex-
emptions which may be used to protect
information from disclosure. The Com-
mission has paraphrased the exemp-
tions in paragraphs (b) through (j) of
this section. These paraphrases are not
intended to be interpretations of the
exemptions.

(b) National security information
concerning national defense or foreign
policy, provided that such information
has been properly classified, in accord-
ance with an Executive Order.

(c) Information related solely to the
internal personnel rules and practices
of an agency.

(d) Information specifically exempted
from disclosure by statute, for exam-
ple, 39 U.S.C. 410(c):

(1) The name or address, past or
present, of any postal patron;

(2) Information of a commercial na-
ture, including trade secrets, whether
or not obtained from a person outside
the Postal Service, which under good
business practice would not be publicly
disclosed;

(3) Information prepared for use in
connection with the negotiation of col-
lective bargaining agreements under 39
U.S.C. chapter 12, or minutes of, or
notes kept during negotiating sessions
conducted under such chapter;

(4) Information prepared for use in
connection with proceedings under 39
U.S.C. chapter 36; and
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§3006.12

(56) The reports and memoranda of
consultants or independent contractors
except to the extent that they would be
required to be disclosed if prepared
within the agency.

(e) Trade secrets and commercial or
financial information which is ob-
tained from a person and is privileged
or confidential.

(f) Inter-agency or intra-agency
memoranda or letters that would not
be available by law to a party other
than an agency in litigation with the
agency. This exemption shall not apply
to records created 25 years or more be-
fore the date on which the records were
requested.

(g) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

(h) Records or information compiled
for law enforcement purposes, the re-
lease of which:

(1) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(2) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of a confidential
source and investigations or prosecu-
tions if such disclosure could reason-
ably be expected to risk circumvention
of the law; or

() Could reasonably be expected to
endanger the life or physical safety of
any individual.

(i) Information contained in or re-
lated to examination, operating, or
condition reports, prepared by, or on
behalf of, or for the use of an agency
responsible for regulating or super-
vising financial institutions.

(j) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(k) It is Commission policy to make
records publicly available upon re-
quest, unless the record qualifies for
exemption under one or more of the
nine exemptions. It is Commission pol-
icy to make discretionary releases;
however, a discretionary release is not
normally appropriate for records ex-

39 CFR Ch. Ill (7-1-23 Edition)

empt under exemptions identified in
paragraphs (b), (d), (e), (g), (h)3) and
(h)(5) of this section. The remainder of
the exemptions are discretionary.

(1) The following are examples of in-
formation that is not part of the public
records of the Commission:

(1) Written communications between
or among the Commission, members of
the Commission, the Secretary, and ex-
pressly designated staff members while
particularly assigned, in accordance
with all applicable legal requirements,
to aid the Commission in the drafting
of any decision, notice, order, advisory
opinion, or public report and findings,
with or without opinion, or report in
any matter or proceeding;

(2) Reports and records compiled or
created by the Inspector General of the
Commission designated as confidential;
and

(3) Unaccepted offers of settlement in
any matter or proceeding unless or
until made public by act of the offeror.

[74 FR 57256, Nov. 5, 2009, as amended at 82
FR 12507, Mar. 6, 2017]

§3006.12 Reading room.

(a) The Commission maintains a pub-
lic reading room at its offices (901 New
York Avenue, NW., Suite 200, Wash-
ington, DC 20268-0001) and an electronic
reading room at htip:/www.prc.gov. The
public reading room at its offices is
open during business hours.

(b) The records available for public
inspection and printing include, for ex-
ample, decisions; reports; opinions; or-
ders; notices; findings; determinations;
statements of policy; copies of selected
records released under FOIA; indexes
required to be maintained under FOIA;
and records described in §3006.10 relat-
ing to any matter or proceeding before
the Commission.

(c) The Commission shall make avail-
able, in an electronic and physical
reading room, records previously re-
leased under FOIA and which the Com-
mission determines are or are likely to
become of significant public interest,
including agency records that have
been requested three or more times.

[74 FR 57256, Nov. 5, 2009, as amended at 82
FR 12508, Mar. 6, 2017; 85 FR 9617, Feb. 19,
2020]
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§3006.13 Notice and publication of
public information.

(a) Decisions, advisory opinions, or-
ders, public reports, and agency records
that have been requested three or more
times will be made available to the
public by posting on the Commission’s
website at http:/www.prc.gov.

(b) Descriptions of the Commission’s
organization, its methods of operation,
statements of policy and interpreta-
tions, and procedural and substantive
rules, are published in the FEDERAL
REGISTER publication system, and are
available on the Commission’s website,
http://www.prc.gov.

[74 FR 57256, Nov. 5, 2009, as amended at 82
FR 12508, Mar. 6, 2017; 85 FR 9660, Feb. 19,
2020]

§3006.20 Commission procedure when
served a subpoena.

If an officer or employee of the Com-
mission is served with a subpoena
duces tecum, material that is not part
of the public files and records of the
Commission shall be produced only as
authorized by the Commission. Service
of such a subpoena shall immediately
be reported to the Commission with a
statement of all relevant facts. The
Commission will thereupon enter such
order or give such instructions as it
deems advisable.

§3006.30 Relationship among the Free-
dom of Information Act, the Privacy
Act, and the Commission’s proce-
dures for according appropriate
confidentiality.

(a) Coverage. FOIA applies to all
Commission records and provides the
public with access to government
records.

(b) Requesting records subject to the
Privacy Act. A request by an individual
for the individual’s own records con-
tained in a system of records is gov-
erned by the Privacy Act. Release will
first be considered under the Privacy
Act pursuant to part 3005 of this chap-
ter. However, if there is any record
that the Commission need not release
under the Privacy Act, the Commission
will also consider the request under
FOIA, and will release the record if
FOIA requires it.

(c) Requesting another individual’s
record. Request for records of individ-

§3006.30, Nt.

uals which may not be granted under
the Privacy Act shall be considered
under FOIA.

(1) If the Commission makes a disclo-
sure in response to a request and the
disclosure is permitted by the Privacy
Act’s disclosure provision, 5 TU.S.C.
562a(b), the Commission will rely on
the Privacy Act to govern the disclo-
sure.

(2) In some circumstances, the Pri-
vacy Act may prohibit the Commis-
sion’s ability to release records which
may be released under FOIA.

(d) Requesting a Postal Service record.
The Commission maintains custody of
records that are both Commission and
Postal Service records. In all instances
that the Postal Service submits mate-
rials to the Commission that the Post-
al Service reasonably believes to be ex-
empt from public disclosure, the Postal
Service shall follow the procedures de-
scribed in subpart B of part 3011 of this
chapter.

(1) A request made pursuant to FOIA
for records designated as non-public by
the Postal Service shall be referred to
the Postal Service; and

(2) A request made pursuant to part
3011 of this chapter for records des-
ignated as non-public by the Postal
Service shall be considered under the
applicable standards set forth in that
part.

(e) Requesting a record submitted under
seal by a person other than the Postal
Service. The Commission maintains
records of a confidential nature sub-
mitted by persons other than the Post-
al Service as non-public materials.

(1) A request made pursuant to FOIA
for records designated as non-public by
a person other than the Postal Service
shall be considered in light of all appli-
cable exemptions; and

(2) A request made pursuant to part
3011 of this chapter for records des-
ignated as non-public by a person other
than the Postal Service shall be consid-
ered under the applicable standards set
forth in that part.

[74 FR 57256, Nov. 5, 2009, as amended at 83
FR 31281, July 3, 2018; 85 FR 9617, Feb. 19,
2020]

EFFECTIVE DATE NOTE: At 88 FR 37153, June
7, 2023, §3006.30 was amended by revising
paragraphs (d) and (e), effective July 7, 2023.
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§3006.35

For the convenience of the user, the revised
text is set forth as follows:

§3006.30 Relationship among the Freedom
of Information Act, the Privacy Act, and
the Commission’s procedures for accord-
ing appropriate confidentiality.

* * * * *

(d) Requesting a Postal Service record. The
Commission maintains custody of records
that are both Commission and Postal Service
records. Except when the Postal Service sub-
mits materials to the Commission in connec-
tion with activities under 39 U.S.C.
407(b)(2)(A), in all other instances that the
Postal Service submits materials to the
Commission that the Postal Service reason-
ably believes to be exempt from public dis-
closure, the Postal Service shall follow the
procedures described in part 3011, subpart B
of this chapter.

(1) A request made pursuant to FOIA for
Postal Service records shall be referred to
the Postal Service; and

(2) A request made pursuant to part 3011 of
this chapter for records designated as non-
public by the Postal Service shall be consid-
ered under the applicable standards set forth
in that part.

(e) Requesting a record submitted by a person
other than the Postal Service. The Commission
maintains records of a confidential nature
submitted by persons other than the Postal
Service as non-public materials.

(1) A request made pursuant to FOIA for
records submitted by a person other than the
Postal Service shall adhere to the applicable
procedures of §3006.35. If such a FOIA request
is not referred to a different Federal agency
pursuant to §3006.35(b), the Commission shall
consider it in light of all applicable exemp-
tions and in accordance with the following
procedures:

(i) If such materials are designated as non-
public, the Commission shall follow the pro-
cedures appearing in §3006.70(b)-(d) in deter-
mining the FOIA request; or

(ii) In all other instances, the Commission
shall determine the FOIA request after noti-
fying the person of the FOIA request and
providing the person with an opportunity to
respond within seven days of the date of the
notice under the following circumstances:

(A) The records sought contain confiden-
tial commercial information that may be
protected from disclosure under 5 U.S.C.
5562(b)(4); and

(B) The Commission determines that it
may be required to disclose the records, pro-
vided that at least one of the following ap-
plies:

(1) The requested information has been des-
ignated in good faith by the submitter as in-
formation considered protected from disclo-
sure under 5 U.S.C. 552(b)(4); or

39 CFR Ch. Ill (7-1-23 Edition)

(2) The Commission has a reason to believe
that the requested information may be pro-
tected from disclosure under 5 U.S.C.
5562(b)(4), but has not yet determined whether
the information is protected from disclosure;
and

(2) A request made pursuant to part 3011 of
this chapter for records designated as non-
public by a person other than the Postal
Service shall be considered under the appli-
cable standards set forth in that part.

§3006.35 Consultation,
coordination.

(a) Consultation. If records originated
with the Commission but contain with-
in them information of significance to
another Federal agency or office, the
Commission will typically consult with
that other entity prior to making a re-
lease determination.

(b) Referral. In addition to referring
all requests made pursuant to FOIA for
Postal Service records to the Postal
Service as specified by §3006.30(d)(1), if
the Commission believes that a dif-
ferent Federal agency is best able to
determine whether to disclose the
record, the Commission will typically
refer responsibility for responding to
the request regarding that record to
that agency. Ordinarily, the agency
that originated the record is presumed
to be the best agency to make the dis-
closure determination. Whenever the
Commission refers any part of the re-
sponsibility for responding to a request
to another agency, the Commission
will notify the requester of the refer-
ral, including the name of the agency
and that agency’s FOIA contact infor-
mation.

(c) Coordination. The standard refer-
ral procedure is not appropriate where
disclosure of the identity of the Fed-
eral agency to which the referral would
be made could harm an interest pro-
tected by an applicable exemption,
such as the exemptions that protect
personal privacy or national security
interests. For example, if a non-law en-
forcement agency responding to a re-
quest for records on a living third
party locates within its files records
originating with a law enforcement
agency, and if the existence of that law
enforcement interest in the third party
was not publicly known, then to dis-
close that law enforcement interest
could cause an unwarranted invasion of

referral, and
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the personal privacy of the third party.
Similarly, if the Commission locates
within its files material originating
with an Intelligence Community agen-
cy, and the involvement of that agency
in the matter is classified and not pub-
licly acknowledged, then to disclose or
give attribution to the involvement of
that Intelligence Community agency
could cause national security harms. In
such instances, in order to avoid harm
to an interest protected by an applica-
ble exemption, the Commission will co-
ordinate with the originating agency
to seek its views on disclosure of the
record. The Commission then will no-
tify the requester of the release deter-
mination for the record that is the sub-
ject of the coordination.

(d) Classified information. On receipt
of any request involving classified in-
formation, the Commission will deter-
mine whether the information is cur-
rently and properly classified in ac-
cordance with applicable classification
rules. Whenever a request involves a
record containing information that has
been classified or may be appropriate
for classification by another agency
under any applicable executive order
concerning the classification of
records, the Commission must refer the
responsibility for responding to the re-
quest regarding that information to
the agency that classified the informa-
tion, or that should consider the infor-
mation for classification. Whenever an
agency’s record contains information
that has been derivatively classified
(for example, when it contains infor-
mation classified by another agency),
the Commission must refer the respon-
sibility for responding to that portion
of the request to the agency that clas-
sified the underlying information.

(e) Timing of responses to consultations
and referrals. All consultations and re-
ferrals received by the Commission will
be handled according to the date that
the first agency received the perfected
FOIA request.

(f) Agreements regarding consultations
and referrals. The Commission may es-
tablish agreements with other agencies
to eliminate the need for consultations
or referrals with respect to particular
types of records.

[88 FR 37154, June 7, 2023]

§3006.41

EFFECTIVE DATE NOTE: At 88 FR 37154, June
7, 2023, §3006.35 was added, effective July 7,
2023.

§3006.40 Hard copy requests for
records and for expedited proc-
essing.

(a) A hard copy request for records
must:

(1) Be in writing;

(2) Include the name and address of
the requester;

(3) Reasonably describe the records
sought;

(4) Include a daytime telephone num-
ber;

(5) Be clearly identified as ‘“‘Freedom
of Information Act Request’” both in
the text of the request and on the enve-
lope;

(6) Identify the request category
under §3006.51; and

(7) Be submitted to the Commission
at the offices of the Commission (901
New York Avenue NW, Suite 200, Wash-
ington, DC 20268-0001).

(b) Expedited processing. A person
demonstrating a compelling need as de-
fined in 5 U.S.C. 552(a)(6)(E)(V) may re-
quest expedited processing at the time
of an initial request (or appeal) or at a
later time. In addition to the require-
ments in paragraph (a) of this section,
an expedited request for records must:

(1) Demonstrate a compelling need as
defined in 5 U.S.C. 552(a)(6)(E)(V);

(2) Be clearly identified as ‘‘Expe-
dited Freedom of Information Act Re-
quest’” both in the text of the request
and on the envelope; and

(3) Certify the statement of compel-
ling need to be true and correct to the
best of the requester’s knowledge and
belief. At its discretion, the Commis-
sion may waive the requirement for
certification.

[74 FR 57256, Nov. 5, 2009, as amended at 84
FR 53056, Oct. 4, 2019; 85 FR 9617, Feb. 19,
2020]

§3006.41 Electronic requests for
records and for expedited proc-
essing.

(a) An electronic request for records
must:

(1) Be submitted using the Commis-
sion’s online FOIA request form at
hitp://www.prc.gov;

(2) Reasonably describe the records
sought;
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(3) Include a daytime telephone num-
ber and valid e-mail address; and

(4) Identify the request category
under §3006.51; and

(b) Expedited processing. A person sat-
isfying the requirements of paragraph
(a) of this section may request expe-
dited processing at the time of the ini-
tial request or at a later time by:

(1) Demonstrating a compelling need
as defined in 5 U.S.C. 5562(a)(6)(E)(V);

(2) Clearly identifying the request as
an ‘“‘Expedited Freedom of Information
Act Request’” in the body of the sub-
mission; and

(3) Certifying the statement of com-
pelling need to be true and correct to
the best of the requester’s knowledge
and belief. At its discretion, the Com-
mission may waive the requirement for
certification.

[74 FR 57256, Nov. 5, 2009, as amended at 85
FR 9617, Feb. 19, 2020]

§3006.42 Tracking of requests.

(a) Upon receipt of a request, the
Commission shall assign a unique
tracking number to the request and
within 3 days (excluding Saturdays,
Sundays and legal holidays) provide
that number to the person making the
request.

(b) Any person with a tracking num-
ber may call or e-mail the Commis-
sion’s Office of Public Affairs and Gov-
ernment Relations (PAGR) to check
the status of a request. PAGR may be
e-mailed at PRC-PAGR@prc.gov oOr
called at 202-789-6800.

§3006.43 Response to requests.

(a) Determination. Within 20 days (ex-
cluding Saturdays, Sundays, and legal
holidays) after receipt of a request for
a Commission record, the Chief FOIA
Officer or his/her designee will notify
the requester of its determination to
grant or deny the request and the right
to seek assistance from the Commis-
sion’s FOIA Public Liaison. In the case
of an adverse determination, the Com-
mission will notify the requester of his/
her right to appeal and right to seek
dispute resolution services from the
Commission’s FOIA Public Liaison or
the Office of Government Information
Services.

(b) Granting request. If granting the
request, the Chief FOIA Officer or his/

39 CFR Ch. Ill (7-1-23 Edition)

her designee will notify the requester
of any fees that must be paid.

(c) Partial granting of request. If the
Commission is unable to grant the re-
quest in its entirety, any reasonably
segregable portion of the request shall
be provided, with deleted portions
treated as specified in paragraph (d) of
this section, and the Chief FOIA Officer
or his/her designee will notify the re-
quester of any fees that must be paid.

(d) Denying request. If denying the re-
quest, in whole or in part, the Chief
FOIA Officer or his/her designee will
inform the requester in writing of:

(1) The reason for the denial, includ-
ing each exemption used as a basis for
withholding of the records sought and,
if applicable, the harm to an interest
protected by a statutory exemption;

(2) An estimate of the volume of re-
quested matter that was denied:

(i) If disclosure of a record has been
partially denied, the amount of infor-
mation deleted will be indicated on the
released portion if technically feasible;
and

(ii) If revealing the amount or loca-
tion of a denied record will harm an in-
terest protected by an exemption, then
the description of the amount or loca-
tion of deleted information shall be
withheld.

(3) The right to appeal the denial to
the Commission within 1 year.

(e) Expedited processing. Within 10
days (excluding Saturdays, Sundays
and legal holidays) after receipt of a
request for expedited processing, the
Chief FOIA Officer or his/her designee
will:

(1) Grant the request for expedited
processing and process the request for
records as soon as practicable; or

(2) Deny the request for expedited
processing by informing the individual
of:

(i) The denial in writing;

(ii) The right to appeal the denial to
the Commission in writing; and

(iii) The procedures for appealing the
denial.

(3) Any request for records that has
been denied expedited processing will
be processed in the same manner as a
request that did not seek expedited
processing.
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(f) Where a compelling need is not
shown in an expedited request as speci-
fied in §3006.41(b)(1), the Commission
may grant requests for expedited proc-
essing at its discretion.

[74 FR 57256, Nov. 5, 2009, as amended at 82
FR 12508, Mar. 6, 2017; 84 FR 53056, Oct. 4,
2019; 85 FR 9617, Feb. 19, 2020]

§3006.44 Appeals.

(a) The Commission may review any
decision of the Chief FOIA Officer or
his/her designee on its own initiative.

(b) A requester who seeks to appeal
any adverse determination must file an
appeal with the Commission within 1
year of the date of the Commission’s
response.

(c)(1) The Commission will grant or
deny the appeal in writing within 20
days (excluding Saturdays, Sundays,
and legal holidays) of the date the ap-
peal is received. If on appeal the ad-
verse determination is upheld, the
Commission will notify the requester
of the availability of dispute resolution
services from the Office of Government
Information Services as a voluntary,
non-exclusive alternative to litigation
and the provisions for judicial review
of that determination pursuant to 5
U.S.C. 5562(¢).

(2) The Commission will expedi-
tiously consider an appeal of a denial
of expedited processing.

[74 FR 57256, Nov. 5, 2009, as amended at 82
FR 12508, Mar. 6, 2017; 84 FR 53057, Oct. 4,
2019]

§3006.45 Extension of response time
limit.

(a) The Commission may extend the
time limit for a response to a request
or appeal for up to 10 business days due
to unusual circumstances, as specified
in 5 U.S.C. 552(a)(6)(B)(iii). In such a
case, the Commission will notify the
requester in writing of the unusual cir-
cumstance causing the extension and
the date by which the Commission esti-
mates that the request can be proc-
essed.

(b) If an extension will exceed 10 busi-
ness days, the Commission will:

(1) Provide the requester with an op-
portunity to limit the scope of the re-
quest or to arrange an alternative
timeframe for processing the request or
a modified request. The applicable time

§3006.50

limits are not tolled while the Commis-
sion waits for a response from the re-
quester under this subsection; and

(2) Make its FOIA Public Liaison
available to the requester and apprise
the requester of their right to seek dis-
pute resolution services from the Office
of Government Information Services.

[82 FR 12508, Mar. 6, 2017]

§3006.50 Fees—definitions as used in
this part.

Commercial use means a request from
or on behalf of a person seeking infor-
mation for a use or purpose that fur-
thers the commercial, trade, or profit
interests of the requester or person on
whose behalf the request is made. In
determining the applicability of this
term, the use to which a requester will
put the document is considered first;
where reasonable doubt exists as to the
use, the Commission may seek clari-
fication before assigning the request to
a category.

Direct costs means the expenditures
the Commission incurs in searching
for, duplicating, and, where applicable,
reviewing documents to respond to a
request. They include (without limita-
tion) the salary of the employee(s) per-
forming work (the basic pay rate of
such employee(s) plus 16 percent to
cover benefits).

Duplication means copying the docu-
ments necessary to respond to a re-
quest. Such copies may be paper,
microform, audiovisual, or machine-
readable.

Educational institution means a pre-
school, a public or private elementary
or secondary school, an institution of
graduate or undergraduate higher edu-
cation, an institution of professional
education, and an institution of voca-
tional education, which operates a pro-
gram or programs of scholarly re-
search.

Noncommercial scientific institution
means an institution, not operated on
a commercial basis (as referenced
above), which is operated solely for the
purpose of conducting scientific re-
search whose results are not intended
to promote any particular product or
industry.

Representative of the mnews media
means any person or entity that gath-
ers information of potential interest to
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a segment of the public, uses its edi-
torial skills to turn the raw materials
into a distinct work, and distributes
that work to an audience. The term
“news’” means information that is
about current events or that would be
of current interest to the public. Exam-
ples of news media entities are tele-
vision or radio stations broadcasting to
the public at large and publishers of
periodicals (but only if such entities
qualify as disseminators of ‘“‘news”)
who make their products available for
purchase or by subscription or by free
distribution to the general public.
These examples are not all inclusive
and may include alternate media to
disseminate news. A freelance jour-
nalist shall be regarded as working for
a news media entity if the journalist
can demonstrate a solid basis for ex-
pecting publication through that enti-
ty (e.g., by a publication contract or
prior publication record), whether or
not the journalist is actually employed
by the entity.

Review means examining documents
located in response to a request to de-
termine whether any portion is exempt
from disclosure, and processing or pre-
paring documents for release, but not
determination of general legal or pol-
icy issues regarding application of ex-
emptions.

Search includes all time spent look-
ing for material responsive to a re-
quest, including identification of pages
or lines within documents. The term
covers both manual and computerized
searching.

§3006.51 Fees—request category.

(a) The level of fee charged depends
on the request category.

(1) Commercial use. A request appear-
ing to be for commercial use will be
charged the full direct costs of search-
ing for, reviewing, and duplicating the
records sought.

(2) Educational and noncommercial Sci-
entific institutions. A request from an
educational or noncommercial sci-
entific institution will be charged for
the cost of duplication only (excluding
charges for the first 100 pages). To be
eligible for this category, a requester
must show that the request is made
under the auspices of a qualifying in-
stitution and that the records are not

39 CFR Ch. Ill (7-1-23 Edition)

sought for commercial use but are in
furtherance of scholarly (in the case of
educational institutions) or scientific
(in the case of noncommercial sci-
entific institutions) research.

(3) News media. A request from a rep-
resentative of the news media will be
charged the cost of duplication only
(excluding charges for the first 100
pages).

(4) Other requesters. A request from
any other person will be charged the
full direct cost of searching for, review-
ing, and duplicating records responsive
to the request, except that the first 100
pages of duplication and the first 2
hours of search/review will be furnished
without charge.

(b) Privacy Act. A request by an indi-
vidual for the individual’s own records
in a system of records will be charged
fees as provided under the Commis-
sion’s Privacy Act regulations in part
3005 of this chapter.

[74 FR 57256, Nov. 5, 2009, as amended at 85
FR 9617, Feb. 19, 2020]

§3006.52 Fees—general provisions.

(a) The Commission may charge
search fees even if no records are found
or if the records found are exempt from
disclosure.

(b) Except in the case of commercial
use requesters, the first 100 pages of du-
plication and the first 2 hours of search
time are provided without charge.

(1) A page for these purposes is a
letter- or legal-size sheet, or the equiv-
alent amount of information in a me-
dium other than paper copy.

(2) Search time for these purposes re-
fers to manual searching; if the search
is performed by computer, the 2 hours
provided without charge will be equal
to 2 hours’ salary of the person per-
forming the search.

(c) No requester will be charged a fee
when the Commission determines that
the cost of collecting the fee would
equal or exceed the fee itself. In deter-
mining whether cost of collection
would equal or exceed the fee, the al-
lowance for 2 hours’ search or 100 pages
of duplication will be made before com-
paring the remaining fee and the cost
of collection.

(d) Records will be provided without
charge or at a reduced charge if disclo-
sure of the information is in the public
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interest because it is likely to con-
tribute significantly to public under-
standing of the operations or activities
of the government and is not primarily
in the commercial interest of the re-
quester.

(e) No requester will be charged a fee
after any search or response which oc-
curs after the applicable time limits as
described in §§3006.43 and 3006.44, un-
less:

(1) The Commission extends the time
limit for its response due to unusual
circumstances, pursuant to §3006.45(a),
and the Commission completes its re-
sponse within the extension of time
provided under that section; or

(2) The Commission extends the time
limit for its response due to unusual
circumstances and more than 5,000
pages are necessary to respond to the
request and the Commission has dis-
cussed with the requester how they
could effectively limit the scope of the
request or made at least three good
faith attempts to do so; or

(3) A court has determined that ex-
ceptional circumstances exist and ex-
cused the Commission from responding
by court order.

(f) The Commission may, however,
charge fees for review, and in some
cases duplication, for a partial grant of
a request while it reviews records that
may be exempt and may be responsive
to the request, so long as the partial
grant is made within the applicable
time limits.

[74 FR 57256, Nov. 5, 2009, as amended at 82
FR 12508, Mar. 6, 2017; 85 FR 9617, Feb. 19,
2020]

§3006.53 Fee schedule.

(a) Fees will be calculated as follows:

(1) Manual search. At the salary rate
(basic pay plus 16 percent) of the em-
ployee(s) making the search. Search
time may be charged for even if the
Commission fails to locate records or if
records located are exempt from disclo-
sure.

(2) Computer search. At the direct cost
of providing the search, including com-
puter search time directly attributable
to searching for records responsive to
the request runs and employee salary
apportionable to the search.

(3) Review (commercial use). At the sal-
ary rate (basic pay plus 16 percent) of

§3006.54

the employee(s) conducting the review.
Charges are imposed only for the re-
view necessary at the initial adminis-
trative level to determine the applica-
bility of any exemption, and not for re-
view at the administrative appeal level
of an exemption already applied.

(4) Duplication. At 10 cents per page
for paper copy, which the Commission
has found to be the reasonable direct
cost thereof. For copies of records pre-
pared by computer the direct cost of
production, including employee time,
will be charged.

(5) Additional services. Postage, insur-
ance, and other additional services
that may be arranged for by the re-
quester will be charged at actually in-
curred cost.

(b) In addition to the fee waiver pro-
visions of §3006.52(d), fees may be
waived at the discretion of the Com-
mission.

[74 FR 57256, Nov. 5, 2009, as amended at 85
FR 9618, Feb. 19, 2020]

§3006.54 Procedure for assessing and
collecting fees.

(a) Advance payment may be re-
quired if the requester failed to pay
previous bills in a timely fashion or
when the fees are likely to exceed $250.

(1) Where the requester has pre-
viously failed to pay within 30 days of
the billing date, the Commission may
require the requester to pay an ad-
vance payment of the estimated fee to-
gether with either the past due fees
(plus applicable interest) or proof that
the past fees were paid.

(2) When advance payment is re-
quired, the administrative time limits
prescribed in 5 U.S.C. 552(a)(6) (§3006.43)
begin only after such payment has been
received.

(b) Interest at the rate published by
the Secretary of the Treasury as pre-
scribed in 31 U.S.C. 3717 will be charged
on unpaid fee bills starting on the 31st
day after the bill was sent. Receipt of
a fee by the Commission, whether proc-
essed or not, will stay the accrual of
interest.

[74 FR 57256, Nov. 5, 2009, as amended at 85
FR 9618, Feb. 19, 2020]
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§3006.60 Chief Freedom of Informa-
tion Act Officer.

The Commission designates the Gen-
eral Counsel of the Commission as the
Chief FOIA Officer. The Chief FOIA Of-
ficer shall be responsible for the ad-
ministration of and reporting on the
Commission’s Freedom of Information
Act program.

[84 FR 53057, Oct. 4, 2019]

§3006.61 Freedom of Information Act
Public Liaison.

The Commission designates the Di-
rector of the Office of Public Affairs
and Government Relations or the indi-
vidual’s designee as the FOIA Public
Liaison who shall assist in the resolu-
tion of any dispute between a requester
and the Commission. The FOIA Public
Liaison may be contacted via email at
PRC-PAGR@prc.gov or telephone at
202-789-6800.

[85 FR 9618, Feb. 19, 2020]

§3006.70 Submission of non-public ma-
terials by a person other than the
Postal Service.

(a) Overlap with treatment of non-pub-
lic materials. Any person who submits
materials to the Commission (sub-
mitter) that the submitter reasonably
believes to be exempt from public dis-
closure shall follow the procedures de-
scribed in subpart B of part 3011 of this
chapter.

(b) Notice of request. Except as pro-
vided in §3006.30(d), if a FOIA request
seeks materials designated as non-pub-
lic materials, the Commission will pro-
vide the submitter with notice of the
request. The Commission may also pro-
vide notice when it has reason to be-
lieve that materials submitted by a
person other than the Postal Service
are possibly exempt from disclosure
and may fall within the scope of any
FOIA request.

(c) Objections to disclosure. A sub-
mitter may file written objections to
the request specifying all grounds for
withholding the information under
FOIA within seven days of the date of
the notice. If the submitter fails to re-
spond to the notice, the submitter will
be considered to have no objection, be-
yond those objections articulated in its
application for non-public treatment

39 CFR Ch. Ill (7-1-23 Edition)

pursuant to §3011.201 of this chapter, to
the disclosure of the information.

(d) Notice of decision. If, after consid-
ering the submitter’s objections to dis-
closure the Commission decides to dis-
close the information, it will give the
submitter written notice of the deci-
sion and a brief explanation of the rea-
sons for not sustaining the submitter’s
objections. The actual disclosure will
not be made before 3 days after publi-
cation of the Commission’s decision.

[74 FR 57256, Nov. 5, 2009, as amended at 83
FR 31281, July 3, 2018; 85 FR 9618, Feb. 19,
2020]

EFFECTIVE DATE NOTE: At 88 FR 37154, June
7, 2023, §3006.70 was amended by revising
paragraph (a), effective July 7, 2023. For the
convenience of the user, the revised text is
set forth as follows:

§3006.70 Submission of non-public mate-
rials by a person other than the Postal
Service.

(a) Overlap with treatment of non-public ma-
terials. Any person who submits materials to
the Commission (submitter) that the sub-
mitter reasonably believes to be exempt
from public disclosure shall follow the proce-
dures described in part 3011, subpart B of this
chapter, except when the submitter submits
materials to the Commission in connection
with activities under 39 U.S.C. 407(b)(2)(A).

* * * * *

PART 3007—COMMISSION
MEETINGS

AUTHORITY: 39 U.S.C. 404(d); 503; 504; 3661.

SOURCE: 85 FR 9618, Feb. 19, 2020, unless
otherwise noted.

§3007.100 Public access to Commis-
sion meetings.

(a) Definition. Commission meeting
means the deliberations of at least
three Commissioners where such delib-
erations determine or result in the
joint conduct or disposition of official
Commission business.

(b) Open Commission meetings. (1)
Commissioners shall not jointly con-
duct or dispose of agency business
other than in accordance with this sec-
tion. Except as provided in paragraph
(d) of this section, every portion of
every meeting of the Commission shall
be open to public observation.
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(2) Members of the public may not
participate in open meetings. They
may record the proceedings, provided
they use battery-operated recording de-
vices at their seats. Cameras may be
used by observers to photograph pro-
ceedings, provided it is done from their
seats and no flash or lighting equip-
ment is used. Persons may electroni-
cally record or photograph a meeting,
as long as such activity does not im-
pede or disturb the members of the
Commission in the performance of
their duties, or members of the public
attempting to observe, or to record or
photograph, the Commission meeting.

(c) Physical arrangements for open
meetings. The Secretary shall be re-
sponsible for seeing that ample space,
sufficient visibility, and adequate
acoustics are provided for public obser-
vation of the Commission meetings.

(d) Closed Commission meetings. Except
in a case where the Commission finds
that the public interest requires other-
wise, the second sentence of paragraph
(b)(1) of this section shall not apply to
any portion of a Commission meeting,
and the requirements of paragraphs (f)
and (g) of this section shall not apply
to any information pertaining to such
meeting otherwise required by this sec-
tion to be disclosed to the public,
where the Commission properly deter-
mines that such portion or portions of
its meetings or the disclosure of such
information is likely to:

(1) Disclose matters that:

(i) Are specifically authorized under
criteria established by an Executive
order to be kept secret in the interests
of national defense or foreign policy;
and

(ii) Are in fact properly classified
pursuant to such Executive order.

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552), provided that
such statute:

(i) Requires the matter to be with-
held from the public in such a manner
as to leave no discretion on the issue;
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

§3007.100

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would:

(i) Interfere with enforcement pro-
ceedings;

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication;

(iii) Constitute an unwarranted inva-
sion of personal privacy;

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(v) Disclose investigative techniques
and procedures; or

(vi) Endanger the life or physical
safety of law enforcement personnel.

(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(9) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed Commission
action, except that this paragraph
(d)(9) shall not apply in any instance
where the Commission has already dis-
closed to the public the content or na-
ture of its proposed action, or where
the Commission is required by law to
make such disclosure on its own initia-
tive prior to taking final Commission
action on such proposal; or

(10) Specifically concern the Commis-
sion’s issuance of a subpoena or the
Commission’s participation in a civil
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action or appellate proceeding, an ac-
tion in a foreign court or international
tribunal, or an arbitration, or the initi-
ation, conduct or disposition by the
Commission of a particular case of for-
mal Commission adjudication pursuant
to the procedures in 5 U.S.C. 554 or oth-
erwise involving a determination on
the record after opportunity for a hear-
ing.

(e) Procedures for closing meetings. (1)
Action under paragraph (d) of this sec-
tion shall be taken only when three
Commissioners vote to take such ac-
tion. A separate vote of the Commis-
sioners shall be taken with respect to
each agency meeting a portion or por-
tions of which are proposed to be closed
to the public pursuant to paragraph (d)
of this section, or with respect to any
information which is proposed to be
withheld under paragraph (d) of this
section. A single vote may be taken
with respect to a series of meetings, a
portion or portions of which are pro-
posed to be closed to the public, or
with respect to any information con-
cerning such series of meetings, so long
as each meeting in such series involves
the same particular matters and is
scheduled to be held no more than 30
days after the initial meeting in such
series. The vote of each Commissioner
participating in such vote shall be re-
corded and no proxies shall be allowed.

(2) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a meeting requests that the
Commission close such portion to the
public for any of the reasons referred
to in paragraph (d)(5), (6), or (7) of this
section, the Commission upon request
of any one of its members, shall vote
by recorded vote whether to close such
meeting.

(3) Within one day of any vote taken
pursuant to paragraph (e)(1) or (2) of
this section, the Commission shall
make publicly available a written copy
of such vote reflecting the vote of each
member on the question. If a portion of
a meeting is to be closed to the public,
the Commission shall, within one day
of the vote taken pursuant to para-
graph (e)(1) or (2) of this section, make
publicly available a full written expla-
nation of its action closing the portion
together with a list of all persons ex-

39 CFR Ch. Ill (7-1-23 Edition)

pected to attend the meeting and their
affiliation.

(4) Any person may protest a Com-
mission decision to hold a closed meet-
ing under paragraph (e)(1) or (2) of this
section by filing a motion to open the
meeting. Such motion shall be ad-
dressed to the Commission and shall
set forth with particularity the statu-
tory or other authority relied upon,
the reasons for which the movant be-
lieves the meeting should not be
closed, and the reasons for which the
movant believes that the public inter-
est requires the meeting to be open.
Such motion shall be filed with the
Secretary no later than 24 hours prior
to the time for which the closed meet-
ing is scheduled.

(5) The Commission has determined
that a majority of its meetings may be
closed to the public pursuant to para-
graph (d)(4), (8), or (10) of this section
or any combination thereof. Therefore,
pursuant to 5 U.S.C. 552b(d)(4), Com-
mission meetings shall be closed to the
public pursuant to paragraph (d)(4), (8),
or (10) of this section or any combina-
tion thereof when three Commissioners
vote by recorded vote at the beginning
of such meeting, or portion thereof, to
close the exempt portion or portions of
the meeting, and a copy of such vote,
reflecting the vote of each Commis-
sioner on the question, is made avail-
able to the public. The provisions of
paragraphs (e)(1) through (3) and (f) of
this section shall not apply to any por-
tion of a meeting to which paragraph
(e)(b) of this section applies: Provided,
that the Commission shall, except to
the extent that such information is ex-
empt from disclosure under the provi-
sions of paragraph (d) of this section,
provide the public with public an-
nouncement of the time, place, and
subject matter of the meeting and of
each portion thereof at the earliest
practicable time.

(f) Scheduling and public announce-
ment. (1) In the case of each meeting,
the Commission shall make public an-
nouncement, at least one week before
the meeting, of the time, place, and
subject matter of the meeting, whether
it is to be open or closed to the public,
and the name and phone number of the
official designated by the Commission
to respond to requests for information
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about the meeting. Such announce-
ment shall be made unless three Com-
missioners determine by a recorded
vote that Commission business re-
quires that such meeting be called at
an earlier date, in which case the Com-
mission shall make public announce-
ment of the time, place, and subject
matter of such meeting, and whether
open or closed to the public, at the ear-
liest practicable time.

(2) The time or place of a meeting
may be changed following the public
announcement required by paragraph
(f)(1) of this section only if the Com-
mission publicly announces such
change at the earliest practicable time.
The subject matter of a meeting, or the
determination of the Commission to
open or close a meeting, or a portion of
a meeting, to the public, may be
changed following the public announce-
ment required by paragraph (f)(1) of
this section only if:

(i) Three Commissioners determine
by a recorded vote that Commission
business so requires and that no earlier
announcement of the change was pos-
sible; and

(ii) The Commission publicly an-
nounces such change and the vote of
each Commissioner upon such change
at the earliest practicable time.

(3) Immediately following each public
announcement required by this para-
graph (f), notice of the time, place, and
subject matter of a meeting, whether
the meeting is open or closed, any
change in one of the preceding, and the
name and phone number of the official
designated by the Commission to re-
spond to requests for information
about the meeting, shall also be sub-
mitted for publication in the FEDERAL
REGISTER.

(4) The public announcement re-
quired by this section may consist of
the Secretary:

(i) Publicly posting a copy of the doc-
ument in the reception area of the
Postal Regulatory Commission located
at 901 New York Avenue NW, Suite 200,
Washington, DC 20268-0001;

(ii) Mailing a copy to all persons
whose names are on a mailing list
maintained for this purpose;

(iii) Operating a recorded telephone
announcement, giving the announce-
ment; and

§3007.100

(iv) Any other means which the Sec-
retary believes will serve to further in-
form any persons who might be inter-
ested.

(g) Certification of closed meetings;
transcripts, electronic recordings, and
minutes. (1) Before any meeting to be
closed pursuant to paragraphs (d)(1)
through (10) of this section, the Gen-
eral Counsel of the Commission, or in
the General Counsel’s absence, the sen-
ior advisory staff attorney available,
should publicly certify that, in the in-
dividual’s opinion, the meeting may be
closed to the public and shall state
each relevant exemptive provision. A
copy of such certification, together
with a statement from the presiding of-
ficer of the meeting setting forth the
time and place of the meeting, and the
persons present, shall be retained by
the Commission. The Commission shall
maintain a complete transcript or elec-
tronic recording adequate to record
fully the proceedings of each meeting,
or portion of a meeting, closed to the
public, except that in the case of a
meeting, or portion of a meeting,
closed to the public pursuant to para-
graph (d)(8) or (10) of this section, the
Commission shall maintain either such
a transcript or recording, or a set of
minutes. Such minutes shall fully and
clearly describe all matters discussed
and shall provide a full and accurate
summary of any actions taken, and the
reasons therefor, including a descrip-
tion of the views expressed on any item
and the record of any rollcall vote (re-
flecting the vote of each Commissioner
on the question). All documents consid-
ered in connection with any action
shall be identified in such minutes.

(2) The Commission shall make
promptly available to the public, in a
place easily accessible to the public,
the transcript, electronic recording, or
minutes (as required by paragraph
(2)(1) of this section) of the discussion
of any item on the agenda, or of any
item of the testimony of any witness
received at the meeting, except for
such item or items of such discussion
or testimony as the Commission deter-
mines by a majority vote of all its
members contains information which
may be withheld under paragraph (d) of
this section, and is not required by the
public interest to be made available.
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Copies of such transcript, or minutes,
or a transcription of such recording
disclosing the identity of each speaker,
shall be furnished to any person at the
actual cost of duplication or tran-
scription. The Commission shall main-
tain a complete verbatim copy of the
transcript, a complete copy of the min-
utes, or a complete electronic record-
ing of each meeting, or portion of a
meeting, closed to the public, for a pe-
riod of at least two years after such
meeting, or until one year after the
conclusion of any Commission pro-
ceeding with respect to which the
meeting or portion was held, whichever
occurs later.

(h) Requests to open or close Commis-
sion meetings. (1)(i) Any person may re-
quest in writing that the Commission
open to public observation discussion
of a matter which it has earlier decided
to close.

(ii) Such requests shall be captioned
“Request to open  (date) Commis-
sion meeting on item  (number or
description).” The request shall state
the reason(s) therefor, the name and
address of the person making the re-
quest and, if desired, a telephone num-
ber.

(iii) Ten copies of such requests must
be received by the Office of Secretary
and Administration no later than three
working days after the issuance of the
notice of meeting to which the request
pertains. Requests received after that
time will be returned to the requester
with a statement that the request was
untimely received and that copies of
any nonexempt portions of the tran-
script or minutes for the meeting in
question will ordinarily be available in
the Office of Secretary and Adminis-
tration ten working days after the
meeting.

(2)(i) Any person whose interests may
be directly affected may request in
writing that the Commission close to
public observation discussion of a mat-
ter which it has earlier decided to open
as provided for in paragraph (e)(2) of
this section.

(ii) Such requests shall be captioned

39 CFR Ch. Ill (7-1-23 Edition)

description),” shall state the reason(s)
therefor, the name and address of the
person making the request and, if de-
sired, a telephone number.

(iii) Ten copies of such requests
should be filed with the Office of Sec-
retary and Administration as soon as
possible after the issuance of the notice
of meeting to which the request per-
tains. However, a single copy of the re-
quest will be accepted. Requests to
close meetings must be received by the
Office of Secretary and Administration
no later than the time scheduled for
the meeting to which such a request
pertains.

(3) The Secretary shall retain one
copy of timely requests and forward
one copy to each Commissioner, one
copy to the interested Office, and two
copies to the Docket Section, one for
entry in the appropriate docket file, if
any, and one to be posted on the Public
Notice Board located in that section as
an attachment to the Notice of Meet-
ing to which it pertains.

(4) Pleadings replying to requests to
open or close shall not be accepted.

(56) Any Commissioner may require
that the Commission vote upon the re-
quest to open or close. If the request is
supported by the votes of a majority of
the agency membership, notice of
change in meeting shall be issued and
the Secretary shall immediately notify
the requester and, before the close of
business the next working day, have
posted such vote and other material re-
quired by paragraphs (e) and (f) of this
section on the Commission’s Public No-
tice Board.

(6) If no Commissioner requests that
a vote be taken on a request to open or
close a Commission meeting, the Sec-
retary shall by the close of the next
working day after the meeting to
which such request pertains certify
that no vote was taken. The Secretary
shall forward one copy of that certifi-
cation to the requester and two copies
of that certification to the Docket Sec-
tion, one to be placed in the appro-
priate docket file, if any, and one to be

“Request to Close (date) Commis- posted on the Public Notice Board,
sion meeting on item (number or Wwhere it will be displayed for one week.
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SUBCHAPTER C—GENERAL RULES OF PRACTICE FOR
PROCEEDINGS BEFORE THE COMMISSION

PART 3010—RULES OF PRACTICE
AND PROCEDURE

Subpart A—General Provisions

Sec.

3010.100 Applicability and scope.

3010.101 Definitions.

3010.102 Commission dockets.

3010.103 Procedural schedules in docketed
proceedings.

3010.104 Consolidation and severance of pro-
ceedings.

3010.105 Consideration of matters before the
Commission.

3010.106 Presiding officers.

3010.107 Appeals from interlocutory rulings
by presiding officers.

3010.108 Computation of time.

3010.109 Automatic closure of inactive dock-
ets.

Subpart B—Filing Requirements

3010.120 Filing material with the Commis-
sion.

3010.121 Filing Online system.

3010.122 Material filed using method other
than the Filing Online system.

3010.123 Rejected filings.

3010.124 Form and content of text-based
documents filed with the Commaission.

3010.125 Library references.

3010.126 Subscription.

3010.127 Service.

Subpart C—Participation in Commission
Proceedings

3010.140 Opportunity for comment.

3010.141 Appeals of Postal Service deter-
minations to close or consolidate post of-
fices.

3010.142 Parties to hearings on the record.

3010.143 Representation of persons.

3010.144 Limitation of participation by in-
vestigative or prosecuting officers.

Subpart D—Notices, Motions, and
Information Requests

3010.150 Notices.

3010.1561 Notices and orders initiating pro-
ceeding.

3010.152 Notices initiating dockets for con-
sideration of negotiated service agree-
ments.

3010.160 Motions.

3010.161 Motions for waiver.

3010.162 Motions for continuances and ex-
tensions of time.

3010.163 Motions for late acceptance.
3010.164 Motions to strike.

3010.1656 Motions for reconsideration.
3010.170 Information requests.

Subpart E—Proceedings Using Notice and
Comment Procedures

3010.200 Applicability.

3010.201 Initiation of a proceeding.

3010.202 Participation in notice and com-
ment proceedings.

3010.203 Commission action.

Subpart F—Proceedings With an
Opportunity for a Hearing on the Record

3010.300 Applicability.

3010.301 Notice of proceeding.

3010.302 Prehearing conferences.

3010.303 Hearing format.

3010.304 Scheduling order.

3010.310 Discovery—general policy.

3010.311 Interrogatories for purpose of dis-
covery.

3010.312 Requests for production of docu-
ments or things for purpose of discovery.

3010.313 Requests for admissions for purpose
of discovery.

3010.320 Settlement conferences.

3010.321 Hearings.

3010.322 Evidence—general.

3010.323 Evidence—introduction and reli-
ance upon studies and analyses.

3010.324 In camera orders.

3010.325 Depositions.

3010.330 Briefs.

3010.331 Proposed findings and conclusions.

3010.332 Oral argument before the presiding
officer.

3010.333 Oral argument before the Commis-
sion.

3010.33¢ Commission decisions.

3010.335 Intermediate decisions.

3010.336 Exceptions to intermediate deci-
sions.

AUTHORITY: 39 U.S.C. 404(d); 503; 504; 3661.

SOURCE: 85 FR 9620, Feb. 19, 2020, unless
otherwise noted.

Subpart A—General Provisions

§3010.100 Applicability and scope.

(a) The rules in this part apply to
practice before the Postal Regulatory
Commission.

(b) When a general rule conflicts with
a rule governing a specific practice
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area, the rule governing the specific
practice area shall take precedence.

(c) The rules in this part shall be lib-
erally construed to secure a just and
speedy determination of issues. They
permit the informal disposition of any
matter for which formal procedures are
not specifically required by statute.

(d) Except when specifically required
by statute, the rules in this part may
be waived for good cause and appro-
priate alternative procedures may be
prescribed.

(e) The rules in this part shall be re-
ferred to as the ‘‘rules of practice.”
Rules are to be cited using only the
numbers and letters to the right of the
decimal point. For example, paragraph
(a) of “‘§3010.120 Filing material with
the Commission’ shall be referred to as
‘“‘section 120(a) of the rules of practice
(39 CFR 3-1-.120(a))”’ or as ‘‘rule 120(a)”’
(39 CFR 3010.120(a)).

§3010.101 Definitions.

(a) Act means title 39 of the United
States Code, as amended.

(b) Commission or Commissioner means,
respectively, the Postal Regulatory
Commission established by the Act or a
member thereof. The Commission is lo-
cated at 901 New York Avenue NW,
Suite 200, Washington, DC 20268-0001.
The Commission’s regular business
hours are from 8 a.m. to 4:30 p.m. East-
ern Time, except for Saturdays, Sun-
days, and Federal holidays.

(c) Complainant means a person who
files a complaint with the Commission
pursuant to section 3662 of the Act in
the form and manner hereinafter pre-
scribed.

(d) Effective date, when used with re-
spect to a mnotice, order, ruling, or
other document issued by the Commis-
sion or an officer thereof (excluding
documents issued for publication in the
FEDERAL REGISTER), means the date
the filing is posted on the Daily Listing
page of the Commission’s website un-
less otherwise specifically provided.

(e) Hearing on the record means a
hearing conducted under sections 556
and 557 of title 5, U.S.C. (80 Stat. 386),
as provided by section 3661 of the Act
or in any other proceeding noticed by
the Commission for a hearing on the
record.

39 CFR Ch. Ill (7-1-23 Edition)

(f) Negotiated service agreement means
a written contract, to be in effect for a
defined period of time, between the
Postal Service and a mailer, which pro-
vides for customer-specific rates or fees
and/or terms of service in accordance
with the terms and conditions of the
contract. A rate associated with a ne-
gotiated service agreement is not a
rate of general applicability.

(g) Participant means any person who
participates, or seeks to participate, in
a proceeding before the Commaission.

(h) Party means the Postal Service,
the Public Representative, a complain-
ant, or a person who has intervened in
a proceeding docketed for a hearing on
the record before the Commission.

(i) Person means an individual, a
partnership, corporation, limited 1i-
ability company, trust, unincorporated
association, public or private organiza-
tion, or governmental entity.

(j) Petitioner means a person who is
permitted by section 404(d)(6) of the
Act to appeal to the Commission a de-
termination of the Postal Service to
close or consolidate a post office.

(k) Postal Service means the United
States Postal Service established by
the Act.

(1) Postal service refers to the delivery
of letters, printed matter, or mailable
packages, including acceptance, collec-
tion, sorting, transportation, or other
functions ancillary thereto.

(m) Presiding officer means a person
designated by the Chairman of the
Commission or the Commission to pre-
side over a Commission proceeding or
over a hearing held on the record be-
fore the Commission.

(n) Proceeding means a Commission
process initiated by the issuance of a
notice or order that establishes a dock-
et for the consideration of a matter be-
fore the Commission.

(0) Product means a postal service
with a distinct cost or market char-
acteristic for which a rate or rates are,
or may reasonably be, applied.

(p) Public Representative or PR means
an officer of the Commission des-
ignated to represent the interests of
the general public in a Commission
proceeding.

(a) Rate or class of general applicability
means a rate or class that is available
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to all mailers equally on the same
terms and conditions.

(r) Record means all documents and
other material in a docket, including
pleadings, testimony, exhibits, library
references, transcripts of oral testi-
mony or statements given or made dur-
ing a hearing, comments, briefs, and in
camera material, whether or not relied
upon by the Commission or presiding
officer in reaching a decision.

(s) Secretary means the Secretary of
the Commission, the Acting Secretary,
or the Secretary’s designee.

(t) Small business concern means a for-
profit business entity that:

(1) Is independently owned and oper-
ated;

(2) Is not dominant in its field of op-
eration;

(3) Has a place of business located in
the United States;

(4) Operates primarily within the
United States or makes a significant
contribution to the United States econ-
omy by paying taxes or using Amer-
ican products, materials, or labor; and

(5) Together with its affiliates, quali-
fies as small in its primary industry
under the criteria and size standards
established by the Small Business Ad-
ministration in 13 CFR 121.201 based on
annual receipts or number of employ-
ees.

(u) Website means the Commission’s
website located at htips:/www.prc.gov.

§3010.102 Commission dockets.

(a) The Commission may initiate a
proceeding by issuing a notice or order
that establishes a docket in which a
proceeding is to be conducted.

(b) When permitted by statute or reg-
ulation, any person may seek the initi-
ation of a proceeding by filing a re-
quest with the Commission that com-
plies with the rules governing the type
of proceeding being requested.

(c) The Secretary shall maintain a
docket for all matters that come before
the Commission.

(d)(1) The Secretary shall assign
docket designations to each matter
that comes before the Commission that
reflect the nature of the matter, set
forth the fiscal year in which the mat-
ter came before the Commission, and
where applicable, the sequential num-

§3010.102

ber of the docket type within the fiscal
year. Available docket types are:

(i) Appeal of a Post Office Closing
(A);

(ii) Annual
(ACR);

(iii) Complaint (C);

(iv) Competitive Product Rates (CP);

(v) General (&);

(vi) International Mail (IM);

(vii) Mail Classification (MC);

(viii) Market Test (MT);

(ix) Change in the Nature of Postal
Services (N);

(x) Public Inquiry (PI);

(xi) Market Dominant Rates (R);

(xii) Rulemaking (RM);

(xiii) Special Studies (SS); and

(xiv) Annual Review of Tax Calcula-
tion (T).

(2) The Commission may modify the
list of docket types and document for-
mats without prior notice.

(e) The Secretary’s assignment of a
docket designation does not, by itself,
establish a docket or initiate a pro-
ceeding. A docket is formally estab-
lished and proceedings initiated only
by the issuance of a Commission notice
or order except for certain negotiated
service agreements for which the au-
thority to establish a docket and ini-
tiate a proceeding by issuance of a Sec-
retary’s notice has been delegated to
the Secretary.

(f) The substance of the matter pre-
sented to the Commission, not the as-
signed docket type, shall govern the
procedural requirements for the dock-
et.

(g) Material filed with the Commis-
sion following the Secretary’s assign-
ment of a docket designation shall in-
clude the assigned docket designation.

(h) Public material filed within a
docket may be viewed at the Commis-
sion’s Docket Section during regular
business hours. Public documents filed
in a docket that appear in electronic
format may also be accessed remotely
via the Commission’s website. Con-
fidential material filed under seal in a
docket may only be accessed with prior
authorization. Part 3011 of this chapter
sets forth the procedures for obtaining
such authorization. Persons who wish
to access confidential material should

Compliance Report
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contact the Commission’s Docket Sec-
tion for the appropriate mode for
transmitting material filed under seal.

(i) Active dockets may only be closed
by the Commission.

§3010.103 Procedural schedules in
docketed proceedings.

Procedural schedules shall be estab-
lished and may be periodically modi-
fied for each matter that is assigned a
docket designation.

§3010.104 Consolidation and
ance of proceedings.

The Commission may order pro-
ceedings involving related issues or
facts to be consolidated for consider-
ation of any or all matters at issue in
such proceedings. The Commission may
sever proceedings which have been con-
solidated or order separate proceedings
on any issue presented if it appears
that separate proceedings will be more
convenient, expeditious, or otherwise
appropriate.

sever-

§3010.105 Consideration of matters be-
fore the Commission.

(a) Unless it orders otherwise, the
Commission shall sit en banc in all
matters that come before it. In those
proceedings in which a presiding officer
is appointed, the Commission will con-
tinue to sit en banc, unless modified by
Commission notice or order, with the
presiding officer responsible for those
matters within the scope of the pre-
siding officer’s authority.

(b) A decision to establish a docket
(other than certain negotiated service
agreement dockets), close an active
docket, or reach a final decision in any
docket shall be by majority vote of the
Commissioners then in office.

§3010.106 Presiding officers.

(a) Designation of presiding officers.
The Chairman, in consultation with all
other Commissioners then in office,
may designate any Commissioner, in-
cluding the Chairman, to act as pre-
siding officer over any matter before
the Commission. Subject to approval
by majority vote of all Commissioners
then in office, the Chairman may also
designate any member of the Commis-
sion’s staff, an Administrative Law
Judge employed by the Commission for

39 CFR Ch. Ill (7-1-23 Edition)

a specific proceeding, or any person
under contract with the Commission to
serve as presiding officer over any mat-
ter before the Commission. Contracts
between the Commission and any per-
son who is to serve as a presiding offi-
cer must include provisions that incor-
porate the ethical requirements and
standards applicable to Commission
employees who serve as presiding offi-
cers.

(b) Notice of designation. The Sec-
retary shall issue a notice of any deci-
sion to designate a presiding officer.
The notice shall identify the presiding
officer and the date of appointment.
Any expansion or limitation on the
presiding officer’s authority, or spe-
cific direction to a presiding officer
(such as specific direction to issue an
intermediate decision for the Commis-
sion’s consideration) not specified in
this section shall be included in the no-
tice.

(c) Authority delegated. Presiding offi-
cers shall have the authority, within
the Commission’s powers and subject
to its published rules to:

(1) Regulate the course of a pro-
ceeding before the Commission, includ-
ing ruling on all matters not specifi-
cally reserved for the Commission, ei-
ther orally during a hearing or by
issuing written presiding officer rul-
ings;

(2) Regulate the course of a public
hearing, including the recessing, recon-
vening, and adjournment thereof;

(3) Issue presiding officer information
requests;

(4) Administer oaths and affirma-
tions;

(5) Issue subpoenas authorized by law
(limited to Commissioners and Admin-
istrative Law Judges designated as pre-
siding officers);

(6) Rule upon offers of proof and re-
ceive relevant evidence;

(7) Take or authorize that deposi-
tions be taken as provided in §3010.324;

(8) Hold appropriate conferences be-
fore or during hearings and to rule on
matters raised at such conferences, in-
cluding prehearing conferences held
pursuant to §3010.302;

(9) Dispose of procedural requests or
similar matters except for motions to
dismiss or to otherwise make a final
determination of a proceeding prior to
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the issuance of an intermediate deci-
sion as provided in paragraph (c)(11) of
this section;

(10) Certify, within their discretion,
or upon direction of the Commission,
any question to the Commission for its
consideration and disposition includ-
ing, without limitation, motions to dis-
miss or to otherwise make a final de-
termination of a proceeding prior to
the issuance of an intermediate deci-
sion as provided in paragraph (c)(11) of
this section;

(11) Submit an intermediate decision
in accordance with §3010.335, when di-
rected; and

(12) Take any other action necessary
or appropriate to the discharge of the
duties vested in them, consistent with
the statutory or other authorities
under which the Commission functions
and with the rules, regulations, and
policies of the Commission.

(d) Conduct of hearings. It is the duty
of the presiding officer to conduct fair
and impartial hearings and to maintain
order. Any disregard by participants or
counsel of presiding officer rulings on
matters of order or procedure shall be
noted on the record, and where the pre-
siding officer deems it necessary shall
be made the subject of a special writ-
ten report to the Commission. In the
event that participants or counsel
should be guilty of disrespectful, dis-
orderly, or contumacious language or
conduct in connection with any hear-
ing, the presiding officer may imme-
diately submit to the Commission a re-
port thereon, together with rec-
ommendations, and in the presiding of-
ficer’s discretion, suspend the hearing.

(e) Disqualification. A presiding offi-
cer may withdraw from a proceeding
when necessary due to disqualification,
or may be removed by the Commission
for good cause.

§3010.107 Appeals from interlocutory
rulings by presiding officers.

(a) General policy. The Commission
will not review interlocutory rulings of
a presiding officer except in extraor-
dinary circumstances.

(b) Appeals certified by the presiding of-
ficer. (1) Rulings of the presiding officer
may be appealed to the Commission
when the presiding officer certifies in
writing that an interlocutory appeal is

§3010.107

warranted. The presiding officer shall
not certify an appeal unless the officer
finds that:

(i) The ruling involves an important
question of law or policy concerning
which there is substantial ground for
difference of opinion; and

(ii) An immediate appeal from the
ruling will materially advance the ulti-
mate termination of the proceeding or
subsequent review will be an inad-
equate remedy.

(2) A request for the presiding officer
to certify an appeal shall be made by
motion within five days after the pre-
siding officer’s ruling has been issued.
The request shall set forth with speci-
ficity the reasons that a participant
believes that an appeal meets the cri-
teria of paragraphs (b)(1)(i) and (ii) of
this section. Such requests shall also
state in detail the legal, policy, and
factual arguments supporting the par-
ticipant’s position that the ruling
should be modified. If the appeal is
from a ruling rejecting or excluding
evidence, such request shall include a
statement of the substance of the evi-
dence which the participant contends
would be adduced by the excluded evi-
dence and the conclusions intended to
be derived therefrom.

(3) The presiding officer may request
responsive pleadings from other par-
ticipants prior to ruling upon the re-
quest to certify an appeal to the Com-
mission.

(c) Appeals mot certified by the pre-
siding officer. A participant may re-
quest Commission review of a presiding
officer’s decision denying certification
of an appeal by motion within five days
of the decision. If the presiding officer
fails to act on a request for certifi-
cation within 15 days of the issuance of
the ruling in question, the participant
seeking certification may apply for re-
view by the Commission within 20 days
of the ruling in question. Unless the
Commission directs otherwise, its re-
view of the application for review will
be based on the record and pleadings
filed before the presiding officer pursu-
ant to paragraph (b) of this section.

(d) Action by the Commission. (1) The
Commission may dismiss an appeal
certified by the presiding officer if it
determines that:
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(i) The objection to the ruling should
be deferred until the Commission’s
consideration of the entire proceeding;
or

(ii) Interlocutory review is otherwise
not warranted or appropriate under the
circumstances.

(2) When the presiding officer de-
clines to certify an appeal, the Com-
mission will not permit an interlocu-
tory appeal unless it determines:

(i) That the presiding officer should
have certified the matter;

(ii) That extraordinary cir-
cumstances exist; and

(iii) That prompt Commission deci-
sion is necessary to prevent grave det-
riment to the public interest.

(3) If the Commission fails to issue an
order permitting an interlocutory ap-
peal within 15 days after the presiding
officer certifies the appeal or a partici-
pant files an application for review, the
appeal shall be deemed denied. If the
Commission issues an order permitting
an appeal, it may rule upon the merits
of the appeal in that order or at a later
time.

(e) Effect of appeals. Unless the pre-
siding officer or the Commission so or-
ders, the certification of an appeal or
the filing of an application for review
shall not stay the proceeding or the ef-
fectiveness of any ruling.

(f) Review at conclusion of proceeding.
If the Commission does not entertain
an interlocutory appeal of a presiding
officer’s ruling, objection to the ruling
may be raised:

(1) In briefs to the presiding officer or
the Commission at the conclusion of
hearings on the record; or

(2) By the deadline for submission of
comments or reply comments, which-
ever is later, in all other proceedings in
which a hearing on the record is not
held.

§3010.108 Computation of time.

(a) In computing time periods, the
term ‘‘day’’ shall mean calendar day.

(b) Except as otherwise provided by
law, in computing any period of time
prescribed or allowed by this part, or
by any notice, order, rule, presiding of-
ficer ruling, or regulation of the Com-
mission or a presiding officer, the day
of the act, event, or default after which
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a designated period of time begins to
run is not to be included.

(c) The last day of the period so com-
puted is to be included unless it is a
Saturday, Sunday, Federal holiday, or
a day on which the Commission is not
continuously open from 8 a.m. to 4:30
p.m. or on which the Commission’s
docketing system is not accessible con-
tinuously during that time. In any
such case, the applicable time period
shall run until the end of the next full
business day that the Commission is
open and its docketing system is acces-
sible.

(d) Except in proceedings to consider
changes in the nature of postal services
conducted under part 3020 of this chap-
ter, in computing a period of time
which is five days or less, all Satur-
days, Sundays, Federal holidays, or
days on which the Commission is not
continuously open from 8 a.m. to 4:30
p.m. or on which the Commission’s
docketing system is not accessible con-
tinuously during that time are to be
excluded.

§3010.109 Automatic closure of inac-
tive dockets.

(a) Automatic closure. The Commis-
sion shall automatically close a docket
in which there has been no activity of
record by any person for 12 consecutive
months, except dockets in which fur-
ther action by the Commission is re-
quired by statute or regulation, or
dockets for which the Commission
finds good cause to remain open.

(b) Notice of closure. Each month, the
Commission shall post on its website a
list of dockets that will be subject to
automatic closure during the following
calendar month and will include the
date on which the docket will auto-
matically close.

(c) Motions to stay automatic closure.
(1) Persons, including the Postal Serv-
ice or a Public Representative, may
file a motion to stay automatic closure
of a docket and request that the docket
remain open for a specified term not to
exceed 12 months. Motions to stay
automatic closure must be filed at
least 15 days prior to the automatic
closure date.

(2) The Commission may order a
docket remain open for a specified
term not to exceed 12 months and must
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file such order at least 15 days prior to
the automatic closure date.

(d) Motions to reopen automatically
closed dockets. (1) If, at any time after a
docket has been automatically closed,
persons, including the Postal Service
or a Public Representative, may file a
motion to reopen the docket and must
set forth with particularity good cause
for reopening the docket.

(2) The Commission may order a
closed docket to be reopened, and must
set forth the basis for reopening the
docket.

Subpart B—Filing Requirements

§3010.120 Filing material with the
Commission.

(a) All material filed with the Com-
mission shall be transmitted to the
Commission in electronic format using
the Filing Online system available over
the internet through the Commission’s
website at http:/www.prc.gov. The ma-
terial must satisfy the Filing Online
system compatibility requirements
specified by the Secretary in the Filing
Online User Guide, which shall also be
accessible on the Commission’s
website. The exceptions to this rule
are:

(1) Material that cannot reasonably
be converted to electronic format;

(2) Confidential material filed under
seal pursuant to part 3011 of this chap-
ter shall not be transmitted electroni-
cally using the Filing Online system or
any other electronic filing system un-
less authorized in advance by the Sec-
retary;

(3) Hardcopy material filed by per-
sons who do not have the ability to
submit material using the Filing On-
line system and who files not more
than ten pages of material with the
Commission in any one calendar year;

(4) Hardcopy material filed by per-
sons participating in proceedings that
consider the appeal of a Postal Service
determination to close or consolidate a
post office, other than the Postal Serv-
ice, that do not have the ability to sub-
mit material using the internet; and

(5) Hardcopy material filed in dock-
eted proceedings with the approval of
the Secretary for good cause shown.

(b) Material subject to the exceptions
specified in paragraph (a) of this sec-

§3010.121

tion may be filed either by mailing or
by hand delivery during regular busi-
ness hours to the Office of Secretary
and Administration, Postal Regulatory
Commission, 901 New York Avenue NW,
Suite 200, Washington, DC 20268-0001.
The Secretary has authority to ap-
prove the use of secure alternative
electronic filing systems pursuant to
§3011.203(c)(2) of this chapter for con-
fidential material filed under seal. The
Secretary also has authority to ap-
prove the use of alternative electronic
filing systems for non-confidential ma-
terial on a case-by-case basis when nec-
essary to facilitate efficient docketing
operations.

§3010.121 Filing Online system.

(a) Only registered users of the Filing
Online system may file material using
the Filing Online system. Both tem-
porary and permanent account reg-
istrations are available. Information
for establishing a Filing Online ac-
count may be obtained on the Commis-
sion’s website at http:/www.prec.gov.

(b) A temporary account allows a
user to file materials immediately, but
expires after 35 days. The purpose of a
temporary account is to permit persons
to file comments solicited by the Com-
mission on a one-time or infrequent
basis, or to file notices of intervention
where there is limited time in which to
establish a permanent account. A tem-
porary account also may be used on an
extraordinary basis for good cause
shown.

(c) A permanent account requires the
authorization of the Secretary prior to
use, but remains active until cancelled.
Registration can be in the form of a
principal account holder or as an agent
of the principal account holder. When a
principal account holder is rep-
resenting the interests of another per-
son, the authority of the principal ac-
count holder to represent the person on
whose behalf the document is filed
must be valid and current, in conform-
ance with §3010.143. The authority of an
agent account holder to submit docu-
ments for a principal account holder
must be valid and current. A principal
account holder must promptly inform
the Secretary of any change in the
principal account holder’s authority to
represent participants in a proceeding
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or any change in the authority dele-
gated to an agent account holder to
submit documents on the principal ac-
count holder’s behalf.

(d) Only such material that conforms
to the requirements of this part and
any other applicable Commission rule
or order shall be accepted for filing. In
order for material to be accepted using
the Filing Online system, it must be
submitted to the Commission by a tem-
porary or permanent account holder.
Material submitted through the Filing
Online system is considered to have
been filed on the date indicated on the
receipt issued by the Secretary. A fil-
ing is accepted when the Secretary,
after review, posts the filing on the
Daily Listing page of the Commission’s
website. Material received after the
close of regular business hours or on a
Saturday, Sunday, Federal holiday or
other day on which the Commission is
closed shall be deemed to be filed on
the next regular business day.

§3010.122 Material filed using method
other than the Filing Online sys-
tem.

(a) Hardcopy and other forms of mate-
rial. A hardcopy document is filed on
the date stamped by the Secretary. It
is accepted when the Secretary, after
review, posts the document on the
Daily Listing page of the Commission’s
website. Any other form of material
filed with the Commission must be ac-
companied by a hardcopy notice of fil-
ing, which describes the material being
filed, identifies the person filing the
material, and specifies the docket cap-
tion and docket number under which
the material is being filed. This mate-
rial is accepted when the Secretary,
after review, posts the notice of filing
on the Daily Listing page of the Com-
mission’s website. Material received
after the close of regular business
hours or on a Saturday, Sunday, or
Federal holiday shall be deemed to be
filed on the next regular business day.

(b) Computer media. With the prior ap-
proval of the Secretary, a participant
may submit a document on a compact
disk or other media or method ap-
proved in advance by the Secretary, si-
multaneously with the filing of one
printed original hardcopy, provided
that the stored document is a file gen-
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erated in either Acrobat (pdf), Word,
WordPerfect, or Rich Text Format
(rtf).

§3010.123 Rejected filings.

Any filing that does not comply with
an applicable Commission rule or order
may be rejected. Any filing that is re-
jected is deemed not to have been filed
with the Commission. If a filing is re-
jected, the Secretary will attempt to
notify the person submitting the filing,
indicating the reason(s) for rejection.
Acceptance for filing shall not waive
any failure to comply with this part,
and such failure may be cause for sub-
sequently striking all or any part of
any document. Any controversies con-
cerning the acceptability of a filing
shall be resolved after review by the
Office of General Counsel.

§3010.124 Form and content of text-
based documents filed with the
Commission.

(a) Equivalent paper size. Each docu-
ment filed in paper form shall be pro-
duced on letter-size paper, 8 to 8%
inches wide by 10%2 to 11 inches long,
with left- and right-hand margins not
less than 1 inch and other margins not
less than 0.75 inches, except that ta-
bles, charts or special documents at-
tached thereto may be larger if re-
quired, provided that they are folded to
the size of the document to which they
are attached. For a multiple page docu-
ment, the preference is for the docu-
ment to be not stapled, hole-punched,
or bound, but may be fastened together
by paper or binder clip, or equivalent.
If the document is bound, it shall be
bound on the left side. Each document
filed in electronic form must be capa-
ble of meeting the above requirements
when-printed from a text-based pdf for-
matted file version of the document.
Consideration may be given to alter-
native file formats where necessary.

(b) Line spacing and font. The text of
documents filed with the Commission
shall be formatted in not less than one
and one-half spaced lines except that
tables of content, captions, tables,
footnotes and quotations may be sin-
gle-spaced. Documents shall be sub-
mitted in a san-serif font such as Arial
(or substantially equivalent). Body
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text shall be 12 point, except that foot-
notes and quotations may appear as
small as 10 point. Where necessary, spe-
cial text such as in tables or charts,
may appear as small as 9 point. These
requirements may be waived on a case-
by-case basis, based on both substan-
tial compliance and the readability of
the document.

(c) Caption, title, page numbering, and
table of contents. The caption of each
document filed with the Commission in
any proceeding shall clearly show the
docket designation and title of the pro-
ceeding before the Commission. The
title of such document shall identify
each participant on whose behalf the
filing is made and include a brief de-
scription of the document or the na-
ture of the relief sought therein (e.g.,
motion for extension, brief on excep-
tions, complaint, notice of interven-
tion, answer to complaint). Each page,
after the first page, of a document
shall be consecutively numbered.
Unique page numbers are permissible
for introductory material such as cover
pages and table of contents, and for ap-
pendixes. Each document filed with the
Commission consisting of 20 or more
pages shall include a table of contents
with page references. For briefs also see
§3010.330.

(d) Improper matter. Defamatory, scur-
rilous, or unethical matter shall not be
included in any document filed with
the Commission.

(e) Exception for appeals of post office
closings and consolidations. The require-
ments of paragraphs (a) through (c) of
this section are encouraged, but op-
tional, for participants other than the
Postal Service in proceedings to con-
sider the appeal of a Postal Service de-
termination to close or consolidate a
post office conducted pursuant to part
3021 of this chapter.

§3010.125 Library references.

(a) In general. A library reference is a
special type of filing, which is accepted
by the Commission for the convenience
of the person filing material that is not
conducive to typical text based filings.
The filing of a document as a library
reference is appropriate when interest
in the material is limited, when the
material constitutes a secondary
source that provides background or

§3010.125

support for a position or matter, or
when references to, or identification of,
the material filed as a library reference
would be facilitated. Examples of ma-
terials that are appropriate for filing
as library references include electronic
spreadsheets, workpapers in support of
primary documents, pre-existing mate-
rials, secondary sources such as books
or materials that are not readily avail-
able elsewhere, or other foundational
materials filed in support of a primary
document. Whenever possible, library
references are to be filed in electronic
format. The Commission reserves the
right to refuse acceptance of any li-
brary reference material in its docket
room and its right to take other action
to ensure all persons’ ability to obtain
access to the material.

(b) Categorization of library references.
To the extent possible, material filed
as a library reference shall be identi-
fied and referred to by participants in
terms of the following categories:

(1) Category 1—Reporting Systems
Material (consisting of library ref-
erences relating to the Postal Service’s
statistical cost and revenue reporting
systems, and their primary outputs);

(2) Category 2—Witness Foundational
Material (consisting of material relat-
ing to the testimony of specific wit-
nesses, primarily that which is essen-
tial to the establishment of a proper
foundation for receiving into evidence
the results of studies and analyses);

(3) Category 3—Reference Material
(consisting of previously published ma-
terial provided for the convenience of
the reader, such as books, chapters or
other portions of books, articles, re-
ports, manuals, handbooks, guides, and
contracts);

(4) Category 4—Material Provided in
Response to Discovery (consisting of
material provided in response to dis-
covery requests);

(5) Category b5—Disassociated Mate-
rial (consisting of material filed at the
request of another, from which the fil-
ing party wishes to be disassociated, is
not vouching for or sponsoring the ma-
terial provided);

(6) Category 6—All Other Material
(consisting of library references not
fitting any of the other categories).

(c) Labeling. Material filed as a 1li-
brary reference shall be labeled in a
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manner consistent with standard Com-
mission notation and any other condi-
tions the Commission or presiding offi-
cer establishes. Each library reference
shall be identified by a unique identi-
fication number. The standard format
for an identification number shall be
“[abbreviated name of person filing]-
LR-[docket identification]-[optional:
NP][sequential number by person fil-
ing].” For example, ‘“‘PRC-LR-CP2010-
1-NP8”’ read right to left would be the
eighth (8) non-public (NP) item filed in
Docket No. (CP2010-1) as a library ref-
erence (LR) by the Postal Regulatory
Commission (PRC). Alternative for-
mats may be used when required for
clear identification of the material
being filed.

(d) Filing procedure. Participants fil-
ing material as a library reference
shall file contemporaneous written no-
tice of this action. The notice shall:

(1) Set forth the reason(s) why the
material is being designated as a li-
brary reference;

(2) Identify the category into which
the material falls and describe in detail
what the material consists of or rep-
resents, noting matters such as the
presence of survey results;

(3) Explain in detail how the material
relates to the participant’s case or to
issues in the proceeding;

(4) Identify authors or others materi-
ally contributing to substantive as-
pects of the preparation or develop-
ment of the library reference;

(5) Identify the documents (such as
testimony, exhibits, and an interrog-
atory) or request to which the library
reference relates, to the extent prac-
ticable;

(6) Identify other library references
or testimony relied upon or referred to
in the designated material, to the ex-
tent practicable;

(7) Indicate whether the library ref-
erence is an update or revision to an-
other library reference and, if it is,
clearly identify the predecessor mate-
rial; and

(8) To the extent feasible, for pro-
ceedings scheduled for a hearing on the
record, identify portions expected to be
entered into the record and the ex-
pected sponsor (if the participant filing
a library reference anticipates seeking,
on its own behalf, to enter all or part
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of the material contained therein into
the evidentiary record). To the extent
feasible, in all other proceeding types,
identify portions relevant to the pro-
ceeding.

(e) Optional preface or summary. Inclu-
sion of a preface or summary in a li-
brary reference addressing the matters
set out in paragraphs (d)(1) through (8)
of this section is encouraged, but op-
tional.

§3010.126 Subscription.

(a) EBEach document filed with the
Commission shall be subscribed. Sub-
scription constitutes a certification
that the person filing the document
has read the document being filed; that
the person filing the document knows
the contents thereof; that if executed
in any representative capacity, the
document has been subscribed in the
capacity specified in the document
with full power and authority so to do;
that to the best of the person’s knowl-
edge, information and belief every
statement contained in the document
is true and no such statements are mis-
leading; and that such document is not
filed for purposes of delay. This re-
quirement extends to notices of filing
for library references or other mate-
rial, including the underlying library
references or other material to the ex-
tent referenced in the notice of filing.

(b) For a document or notice of filing
filed via the Filing Online system, the
subscription requirement is met when
the document or notice of filing is filed
with the Commission.

(c) For a hardcopy document or
hardcopy notice of filing, the subscrip-
tion requirement is met by signing in
ink, by affixing an electronic signa-
ture, or by including the typed name of
the individual, authorized office, em-
ployee, attorney, or other representa-
tive who files the document or notice.

§3010.127 Service.

(a) Material filed by a person partici-
pating in a docket shall be deemed
served on all other persons (except
those served by the Secretary pursuant
to paragraph (b) of this section) who
are participating in the docket as of
the date the material, or notice of the
material’s filing is posted by the Sec-
retary on the Commission’s website.
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(b) The Secretary shall provide serv-
ice by First-Class Mail, which is
deemed complete upon mailing, to the
following persons upon a demonstra-
tion of the inability to effectively uti-
lize the Filing Online system (until al-
ternative arrangements are estab-
lished):

(1) Petitioners in dockets appealing
Postal Service determinations to close
or consolidate post offices conducted
pursuant to part 3021 of this chapter;

(2) Parties that have intervened in
proceedings docketed for a hearing on
the record; and

(3) Where necessary for fairness and
protection of due process, an active
participant in a proceeding affecting
the substantial rights of that partici-
pant.

(c) The Secretary shall maintain a
current service list in each proceeding
docketed for a hearing on the record
which shall include the parties that
have intervened in that proceeding and
up to two individuals designated for
physical service of documents, if nec-
essary, by each party. The service list
for each current proceeding will be
available on the Commission’s website
at htip://www.prc.gov. Each party who
has internet access shall be responsible
for ensuring that its listing on the
Commission’s website is accurate and
should promptly notify the Secretary
of any errors. The Secretary or the
Secretary’s designee shall be respon-
sible for ensuring the accuracy of list-
ings of any parties who lack internet
access.

Subpart C—Participation in
Commission Proceedings

§3010.140 Opportunity for comment.

Except for proceedings involving an
appeal of a Postal Service determina-
tion to close or consolidate a post of-
fice, any person may submit comments
in proceedings before the Commission.
An opportunity to provide a reply to
comments shall be at the discretion of
the Commission, or the presiding offi-
cer if one is appointed. The scope and
timing of comments and reply com-
ments may be specified by notice,
order, or presiding officer’s ruling.
There is no requirement to intervene in

§3010.142

a proceeding as a party in order to sub-
mit comments.

§3010.141 Appeals of Postal Service
determinations to close or consoli-
date post offices.

(a) Only a person served by the post
office in which the Postal Service has
issued a decision to close or consoli-
date a post office may file an appeal of
the decision with the Commission.

(b) Any other person served by the
same post office under review who de-
sires to participate in the proceeding,
or any Postmaster, counsel, agent, or
other person authorized or recognized
by the Postal Service as such person’s
representative, may participate in an
appeal by submitting comments.

(c) Except for persons identified in
paragraph (a) or (b) of this section, the
designated Public Representative, and
the Postal Service, no other person
may participate in a proceeding to con-
sider the appeal of a Postal Service de-
termination to close or consolidate a
post office.

(d) Opposition to a person asserting
eligibility for participation shall be
made within three days of that per-
son’s first filing in the proceeding.

§3010.142 Parties to hearings on the
record.

(a) Parties to a proceeding. Any inter-
ested person may become a party to
proceedings docketed for a hearing on
the record by filing a notice of inter-
vention. The Postal Service, and the
Public Representative are automati-
cally deemed parties in such pro-
ceedings without the need to file a no-
tice of intervention. Persons who file a
complaint are also automatically
deemed a party to a complaint pro-
ceeding without the need to file a no-
tice of intervention. Parties may be
provided an opportunity to participate
in discovery, file testimony, partici-
pate in the written or oral examination
of witnesses, file briefs, or present oral
argument before the Commission or
the presiding officer. Persons that have
not intervened may participate in a
proceeding docketed for a hearing on
the record, but such participation shall
be limited to providing comments pur-
suant to §3010.140 unless otherwise di-
rected.

397

PO 00000 Frm 00407 Fmt8010 Sfmt8010 Q:\39\39V1.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

15:29 Sep 22,2023 Jkt 259151

§3010.143

(b) Notices of intervention. A notice of
intervention shall clearly and con-
cisely set forth the nature and extent
of the intervenor’s interest in the
issues to be decided, including the post-
al services utilized by the intervenor
giving rise to the intervenor’s interest
in the proceeding, and to the extent
known, the position of the intervenor
with regard to the proposed changes in
postal rates, fees, classifications, or
services, or the subject matter of the
complaint, as described in the notice of
the proceeding. Such notice shall state
whether or not the intervenor requests
a hearing or in lieu thereof, a con-
ference, and whether or not the inter-
venor intends to actively participate in
a hearing. Such notice shall also in-
clude on page one thereof the name and
full mailing address of no more than
two persons who are to receive service,
when necessary, of any documents re-
lating to such proceeding.

(c) Form and time of filing. Notices of
intervention shall be filed no later
than the date fixed for such filing by
the Commission or its Secretary, un-
less for good cause shown, the Commis-
sion authorizes a late filing. Without a
showing for good cause, late interve-
nors shall be subject to and may not
challenge decisions by the Commission
or presiding officer made prior to ac-
ceptance of the request for late inter-
vention.

(d) Oppositions. (1) Except as other-
wise provided in paragraph (d)(2) of this
section, oppositions to notices of inter-
vention may be filed by any party in
the proceeding no later than ten days
after the notice of intervention is filed.

(2) Oppositions to notices of interven-
tions in proceedings considering the
change in the nature of a postal service
pursuant to part 3020 of this chapter
may be filed by any party in the pro-
ceeding no later than three days after
the notice of intervention is filed.

(3) Pending Commission action, an
opposition to intervention shall, in all
proceedings except those considering
the change in the nature of a postal
service pursuant to part 3020 of this
chapter, delay on a day-for-day basis
the date for responses to discovery re-
quests filed by that intervenor.

(e) Effect of intervention. A person fil-
ing a notice of intervention shall be a

39 CFR Ch. Ill (7-1-23 Edition)

party to the proceeding subject, how-
ever, to a determination by the Com-
mission, either in response to an oppo-
sition, or sua sponte, that party status
is not appropriate under the Act. Inter-
venors are also subject to the right of
the Commission or the presiding officer
as specified in §3010.104 to require two
or more intervenors having substan-
tially like interests and positions to
join together for purposes of service of
documents, presenting evidence, mak-
ing and arguing motions and objec-
tions, propounding discovery, cross-ex-
amining witnesses, filing briefs, and
presenting oral arguments to the Com-
mission or presiding officer. No inter-
vention shall be deemed to constitute a
decision by the Commission that the
intervenor is aggrieved for purposes of
perfecting an appeal of any final order
of the Commission.

§3010.143 Representation of persons.

(a) By whom. An individual may par-
ticipate on the individual’s own behalf;
a member of a partnership may rep-
resent the partnership; and an officer
may represent a corporation, limited
liability company, trust, unincor-
porated association, or governmental
entity. A person may be represented in
a proceeding by an attorney at law ad-
mitted to practice and in good standing
before the Supreme Court of the United
States, the highest court of any State
or Territory of the United States or
the District of Columbia, or the Court
of Appeals or the District Court for the
District of Columbia.

(b) Authority to act. When an officer
or an attorney acting in a representa-
tive capacity appears in person, sub-
mits a document to the Commission
using the Filing Online system as a
principal account holder, or signs a
paper filed with the Commission, the
personal appearance, online submis-
sion, or signature, shall constitute a
representation to the Commission that
that individual is authorized to rep-
resent the particular person on whose
behalf the individual acts. Any indi-
vidual appearing before or transacting
business with the Commission in a rep-
resentative capacity may be required
by the Commission or the presiding of-
ficer to file evidence of the individual’s
authority to act in such capacity.
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(c) Notice of appearance and with-
drawal of appearance. An individual in-
tending to appear before the Commis-
sion or its presiding officer in a rep-
resentative capacity in a proceeding
before the Commission shall file with
the Commission a notice of appearance
in the form prescribed by the Secretary
unless that individual is named in an
initial filing of the person whom the
individual represents as the individual
to whom communications from the
Commission in regard to the filing are
to be addressed. An individual whose
authority to represent a person in a
specific Commission proceeding has
been terminated shall file a timely no-
tice of withdrawal of appearance with
the Commission.

(d) Standards of conduct. Individuals
practicing before the Commission shall
conform to the standards of ethical
conduct required of practitioners by
the District of Columbia Rules of Pro-
fessional Conduct.

(e) Disqualification and suspension.
After hearing, the Commission may
disqualify and deny, temporarily or
permanently, the privilege of appear-
ing and practicing before it in any way
to any individual who is found not to
possess the requisite qualifications, or
to have engaged in unethical or im-
proper professional conduct. Contuma-
cious conduct at any hearing before the
Commission or its presiding officer
shall be grounds for exclusion of any
individual from such hearing and for
summary suspension for the duration
of the hearing by the Commission or
the presiding officer.

§3010.144 Limitation of participation
by investigative or prosecuting offi-
cers.

No officer, employee, or agent of the
Commission who participates in a pro-
ceeding before the Commission as an
attorney or witness or who actively
participates in the preparation of evi-
dence or argument presented by such
persons, shall participate or advise as
to the intermediate decision or Com-
mission decision in that proceeding.

§3010.151

Subpart D—Notices, Motions, and
Information Requests

§3010.150 Notices.

(a) Purpose. A notice is a document
that announces a past, present, or fu-
ture, event or occurrence. A notice
shall not be combined with a request
for any order or ruling that otherwise
should be presented by motion. The
Commission or presiding officer shall
not combine a notice with a Commis-
sion order or a presiding officer’s rul-
ing, unless the title of the document
clearly states the intent of document
being issued.

(b) Filing requirements. The title of
any document filed as a notice shall
contain the word ‘‘notice.” Additional
requirements for the content of spe-
cific forms of notices are provided
throughout chapter III of this title,
where appropriate.

§3010.151 Notices and orders initi-
ating proceeding.

(a) Upon a finding that a matter is
properly before the Commission, the
Commission shall issue a notice and
order initiating the proceeding to con-
sider that matter. The rules in this sec-
tion apply to all proceedings except
for:

(1) Proceedings to consider certain
negotiated service agreements, which
are noticed pursuant to §3010.152; and

(2) Proceedings to consider the appeal
of a Postal Service determination to
close or consolidate post office, pursu-
ant to part 3021 of this chapter.

(b) The notice and order shall:

(1) Describe the general nature of the
proceeding, i.e., a complaint, a rule-
making, a change in rates, a change in
the product lists, a change in the na-
ture of postal services, etc.;

(2) Identify the person(s) requesting
the initiation of the docket, if applica-
ble;

(3) Refer to the legal authority under
which the proceeding is to be con-
ducted;

(4) Provide a sufficient description of
the matter being considered such that
the reader is informed of the substance
of the proceeding, and provide direc-
tion as to where further information
may be obtained;

399

PO 00000 Frm 00409 Fmt8010 Sfmt8010 Q:\39\39V1.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

15:29 Sep 22,2023 Jkt 259151

§3010.152

(5) Establish the docket under which
the proceeding will be conducted;

(6) Assign a Public Representative to
represent the interests of the public,
when required;

(7) Describe how interested persons
may participate in the proceeding;

(8) Establish procedural deadlines, if
known; and

(9) Include such other information as
the Commission deems appropriate.

(¢c) For proceedings docketed for a
hearing on the record pursuant to sub-
part F of this part, the notice and
order shall also:

(1) Specify the date by which notices
of intervention and requests for hear-
ing must be filed;

(2) Specify the date, time, and place
of a prehearing conference or first pub-
lic hearing, if known; and

(3) Include the procedural schedule
provided for wunder §3020.110 of this
chapter in proceedings to consider
changes in the nature of postal services
pursuant to part 3020 of this chapter.

(d) The document shall be published
in the FEDERAL REGISTER.

§3010.152 Notices initiating dockets
for consideration of negotiated
service agreements.

(a) The Secretary shall issue a notice
to initiate a docket for each Postal
Service request which proposes the ad-
dition or removal of a negotiated serv-
ice agreement from the market domi-
nant or the competitive product list, or
the modification of an existing product
currently appearing on the market
dominant or the competitive product
list. Multiple requests may be com-
bined into a single notice.

(b) The document shall specify:

(1) The docket number associated
with each Postal Service request;

(2) The title of each Postal Service
request;

(3) The request’s acceptance date;

(4) The legal authority cited by the
Postal Service for each request;

(5) The appointment of an officer of
the Commission to represent the inter-
ests of the general public in the pro-
ceeding; and

(6) The comment deadline pertaining
to each request.

(c) The document shall be published
in the FEDERAL REGISTER.

39 CFR Ch. Ill (7-1-23 Edition)

§3010.160 Motions.

(a) Motions. A motion is an applica-
tion for a Commission order or ruling
by a presiding officer. Motions may be
presented by any person who partici-
pates in, or who seeks to participate in,
a proceeding before the Commission.
Motions may be supported by declara-
tions, exhibits, library references, at-
tachments, and other submissions. Mo-
tions shall set forth with particularity
the ruling or relief sought, the grounds
therefore and the statutory and other
authorities relied upon. Motions shall
be in writing, except that after a hear-
ing has convened, motions may be
made orally to the Commission or to
the presiding officer if one has been ap-
pointed.

(b) Responses to motions. A response to
a motion may be presented by any per-
son who participates in, or who seeks
to participate in, a proceeding before
the Commission. Responses shall state
with particularity the position of the
person submitting the response with
regard to the relief or ruling requested
in the motion and the grounds there-
fore and the statutory and other au-
thorities relied upon. Responses to
written motions must be filed within
seven days after the motion is filed and
posted on the Commission’s website, or
such other deadline as the rules of
practice provide or as the Commission
or presiding officer may establish. Re-
sponses to oral motions made during a
hearing may be made orally to the
Commission or to the presiding officer
if one has been appointed, unless di-
rected to reduce the response to writ-
ing for subsequent consideration.

(c) Replies. Unless the Commission or
presiding officer otherwise provides, no
reply to a response or any further re-
sponsive document may be filed.

(d) Rulings. The Commission or the
presiding office may rule on a motion
in writing, or orally during a hearing.
A ruling may be issued immediately,
without waiting for a response, when-
ever the person propounding the mo-
tion asserts that all affected persons
have been contacted and agree not to
oppose the motion or when the Com-
mission in its discretion determines
that immediate action is appropriate.
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§3010.161 Motions for waiver.

(a) Any person may file a motion re-
questing that any requirement imposed
by regulation, order, ruling, or Com-
mission, Chairman, or presiding officer
request be waived.

(b) Motions for waiver will not be en-
tertained unless timely filed so as to
permit disposition of the motion prior
to the date specified for the require-
ment for which waiver is requested.
The pendency of a motion for waiver
does not excuse any person from timely
meeting the requirement for which the
waiver is requested.

(c) Motions for waiver may be grant-
ed in whole or in part to the extent
permitted by law upon a showing of
good cause and that such waiver will be
consistent with the public interest and
will not unduly prejudice the interests
of other participants.

§3010.162 Motions for continuances
and extensions of time.

(a) Any person may file a motion re-
questing the continuance of a hearing
or the extension of time for any dead-
line.

(b) The motion should be filed before
the expiration of the specified time for
the deadline for preforming the act for
which the continuance or extension is
requested.

(c) The motion shall only be granted
upon consideration of the potential ad-
verse impact, if any, on other partici-
pants and the overall impact on the
procedural schedule.

§3010.163 Motions for late acceptance.

(a) Any person may file a motion re-
questing that the Commission or the
presiding officer accept any material
filed by that person after an estab-
lished filing deadline.

(b) The motion should be filed prior
to or concurrent with the filing of any
material filed after the established
deadline.

(c) The Commission or the presiding
officer are under no obligation to fur-
ther consider any material filed after
an established deadline, unless late ac-
ceptance is approved by the Commis-
sion or presiding officer. Posting late
filed material to the Commission’s
website alone is not an indication that
the material will be considered.

§3010.170

§3010.164 Motions to strike.

(a) Any person may, by motion, re-
quest that any material be stricken
from consideration in any proceeding.

(b) Motions to strike are requests for
extraordinary relief that must be sup-
ported with justification for why the
material should be stricken from con-
sideration. Motions to strike shall not
be used as a substitute for rebuttal tes-
timony, briefs, comments, or any other
form of pleading.

§3010.165 Motions for reconsideration.

(a) Any person may file a motion re-
questing reconsideration of a final
order by the Commission.

(b) The motion shall be filed within
15 days of the issuance of the final
order that is the subject of the motion
and must:

(1) Briefly and specifically allege ma-
terial errors of fact or law and the re-
lief sought; and

(2) Be confined to new questions
raised by the determination or action
ordered and upon which the moving
party had no prior opportunity to sub-
mit arguments.

(c) Upon filing a motion for reconsid-
eration, the underlying Commission
order is not deemed to be final for pur-
poses of 39 U.S.C. 3663 until final dis-
position of the motion.

[87 FR 43214, July 20, 2022]

§3010.170 Information requests.

(a) An information request is an in-
formal discovery mechanism used at
the discretion of the Commission, the
Chairman of the Commission, or a pre-
siding officer to obtain information
that is likely to materially assist the
Commission in the conduct of its pro-
ceedings, in the preparation of its re-
ports, or in the performance of its func-
tions under title 39 of the United
States Code.

(b) Information requests may be used
to:

(1) Require the Postal Service in any
proceeding, or any party to a Commis-
sion hearing on the record, to provide
any information, and associated docu-
ments or things in its possession or
control, or any information, and any
associated documents or things that it
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can obtain through reasonable effort
and expense; or

(2) Request that any person other
than the Postal Service or a party to a
Commission hearing on the record pro-
vide any information, and any associ-
ated documents or things that it can
obtain through reasonable effort and
expense.

(c) Information that can be sought by
information request includes, but is
not limited to, explanations, confirma-
tions, factual descriptions, data, docu-
ments, and other materials. Documents
refer to hard copy or electronic convey-
ance of information and may be stored
in any medium from which information
can be obtained either directly or, if
necessary, after translation into a rea-
sonably usable form. Documents in-
clude, but are not limited to, writings,
notes, graphs, charts, data files,
emails, drawings, photographs, and im-
ages. Materials include all matter,
other than documents, that convey in-
formation.

(d) Information requests shall de-
scribe the information, documents, or
things sought; shall briefly explain the
reason for the request; and shall speci-
fy a date by which the response(s) shall
be due.

(e) Any person may request the
issuance of an information request by
motion. The motion shall list the infor-
mation, documents, or things sought;
shall explain the reasons the informa-
tion request should be issued; and shall
demonstrate why the information
sought is relevant and material to the
Commission’s duties under title 39 of
the United States Code. Upon consider-
ation of the motion and any responses,
the Commission, the Chairman of the
Commission, or presiding officer may
issue an information request that in-
cludes some or all of the proposed ques-
tions or modified versions of some or
all of the proposed questions. Motions
that do not result in the issuance of an
information request prior to the Com-
mission’s final decision in the docket
shall be deemed denied.

39 CFR Ch. Ill (7-1-23 Edition)

Subpart E—Proceedings Using
Notice and Comment Procedures

§3010.200 Applicability.

(a) Except as otherwise provided in
this section, the Commission shall con-
duct proceedings in conformance with
the notice and comment procedures of
this subpart whenever:

(1) The Commission is considering
the issuance, amendment, or repeal of
any Commission rule or regulation;

(2) The Commission is seeking infor-
mation to inform potential future
Commission action with or without the
issuance of a final decision; or

(3) The Commission in the exercise of
its discretion determines it is appro-
priate.

(b) Unless the Commission orders
otherwise, the rules in this subpart
shall not apply to proceedings governed
by subpart F of this part (Proceedings
with an Opportunity for a Hearing on
the Record). The rules in this subpart
also shall not apply to the following
parts of subchapter D of chapter III
(Special Rules of Practice for Specific
Proceeding Types) of this title: part
3020 (Rules Applicable to Requests for
Changes in the Nature of Postal Serv-
ices) of this chapter, part 3021 (Rules
for Appeals of Postal Service Deter-
minations to Close or Consolidate Post
Offices) of this chapter, part 3022 (Rules
for Complaints) of this chapter, part
3023 (Rules for Rate or Service Inquir-
ies) of this chapter, and part 3024 (Spe-
cial Rules for Complaints Alleging Vio-
lations of 39 U.S.C. 404a) of this chap-
ter.

§3010.201 Initiation of a proceeding.

(a) The Commission may on its own
motion initiate a proceeding under this
subpart by issuing a notice and order
initiating proceeding pursuant to
§3010.151.

(b)(1) Any person may request the
initiation of a proceeding under this
subpart by filing a petition with the
Commission pursuant to the filing re-
quirements of subpart B of this part.
The petition shall:

(i) Provide the name, address, phone
number and other pertinent contact in-
formation of the requesting person;

(ii) Identify the subject matter of the
petition;
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(iii) Provide specific proposals, in-
cluding specific language, in regard to
the subject matter of the petition;

(iv) Provide all facts, views, argu-
ments, and data deemed to support the
action requested; and

(v) Describe the impact of the pro-
posal on the person filing the petition,
the Postal Service, the mailing com-
munity, and the Commission, as appli-
cable.

(2) Upon consideration of the peti-
tion, the Commission in its discretion
may initiate a proceeding under this
subpart by issuing a notice and order
initiating proceeding pursuant to
§3010.151, reject the petition, or defer a
decision whether to grant or reject the
petition. The Commission shall provide
an explanation for the rejection or
delay in consideration of any petition.

(c) Subparts A, B, C, and D of this
part apply to the initiation and con-
duct of proceedings under this subpart
BE.

§3010.202 Participation in notice and
comment proceedings.

(a) Comments. The primary method
for participating in notice and com-
ment proceedings is through the filing
of comments in accordance with
§3010.140. The notice and order initi-
ating proceeding filed pursuant to
§3010.151 shall provide the deadline for
filing comments, and if provided for,
reply comments.

(b) Information requests. The Commis-
sion, Chairman, or presiding officer
may in its or their own discretion or, if
requested by an interested person by
motion, issue information requests
pursuant to §3010.170.

(c) Technical conferences. The Com-
mission, Chairman, or presiding officer
may in its or their own discretion or, if
requested by an interested person by
motion, convene one or more off the
record technical conferences to con-
sider the matters being considered.

(d) Oral presentations. The Commis-
sion, Chairman, or presiding officer
may in its or their own discretion or, if
requested by an interested person by
motion, permit oral presentations re-
garding the matters being considered.

(e) Other procedures. The Commission,
the Chairman, or presiding officer may

§3010.300

order additional procedures as appro-
priate.

§3010.203 Commission action.

(a) The Commission shall consider all
relevant comments and material of
record before taking any final action.
Any final decision which includes the
issuance, amendment, or repeal of a
rule or regulation, shall, at a min-
imum, publish the final rule or regula-
tion in the FEDERAL REGISTER.

(b) Any issuance, amendment, or re-
peal of a rule or regulation will be
made effective not less than 30 days
from the time it is published in the
FEDERAL REGISTER except as otherwise
specified in paragraph (c) of this sec-
tion. If the order issuing, amending, or
repealing a rule does not specify an ef-
fective date, the effective date shall be
30 days after the date on which the
Commission’s order is published in the
FEDERAL REGISTER, unless a later date
is required by statute or is otherwise
specified by the Commission.

(c) For good cause shown by publica-
tion with the rule, any issuance,
amendment, or repeal of a rule may be
made effective in less than 30 days
from the time the Commission’s order
is published in the FEDERAL REGISTER.

(d) Rules involving any military,
naval or foreign affairs function of the
United States; matters relating to
agency management or personnel, pub-
lic property, loans, grants, benefits or
contracts; rules granting or recog-
nizing exemption or relieving restric-
tion; rules of organization, procedure
or practice; or interpretative rules; and
statements of policy may be made ef-
fective without regard to the 30-day re-
quirement.

Subpart F—Proceedings With an
Opportunity for a Hearing on
the Record.

§3010.300 Applicability.

The Commission shall conduct pro-
ceedings on the record with the oppor-
tunity for a hearing subject to this
subpart whenever:

(a) The Commission determines that
a complaint filed under part 3022 of this
chapter raises one or more material
issues of fact or law in accordance with
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§3022.30 of this chapter and a pro-
ceeding on the record with the oppor-
tunity for a hearing is necessary;

(b) The Commission determines that
the streamlined procedures in part 3020
of this chapter applicable to a Postal
Service request to change the nature of
postal services which will generally af-
fect service on a nationwide or sub-
stantially nationwide basis are not ap-
propriate; or

(c) The Commission in the exercise of
its discretion determines it is appro-
priate.

§3010.301 Notice of proceeding.

Whenever the Commission deter-
mines that a proceeding will be held on
the record with an opportunity for a
hearing under this part, it shall publish
notice of the proceeding in the FED-
ERAL REGISTER pursuant to §3010.151.

§3010.302 Prehearing conferences.

(a) Initiation and purposes. The Com-
mission or the presiding officer, if one
has been appointed, may direct the par-
ties in a proceeding to appear for a pre-
hearing conference for the purposes of
considering all possible ways of expe-
diting the proceeding, including those
in paragraph (e) of this section. Pre-
hearing conference procedures shall be
rigorously pursued by all parties.

(b) Who presides. The presiding offi-
cer, if one has been designated, shall
preside over prehearing conferences. If
a presiding officer has not been des-
ignated or is otherwise unavailable for
a prehearing conference, then the rank-
ing Commissioner in attendance shall
be considered the presiding officer for
that conference. The presiding officer
shall open and close each prehearing
conference session and shall be respon-
sible for controlling the conduct of the
conference.

(c) Informal off-the-record procedures.
In order to make the prehearing con-
ference as effective as possible, the pre-
siding officer may direct that con-
ferences be held off the record, without
the presiding officer present. Informal
off-the-record conferences shall be pre-
sided over by the Public Representa-
tive or such other person as the parties
may select. At off-the-record con-
ferences, parties shall be expected to
reach agreement on those matters,

39 CFR Ch. Ill (7-1-23 Edition)

which will expedite the proceeding, in-
cluding the matters specified in the no-
tice of the prehearing conference, in
the ruling of the presiding officer di-
recting that the off-the-record con-
ference be held, and in paragraph (e) of
this section. A report on the results of
off-the-record conferences shall be
made to the presiding officer on the
record at a time specified by the pre-
siding officer. The presiding officer
shall then determine the further pre-
hearing procedures, if any, to be fol-
lowed.

(d) Required preparation and coopera-
tion of all parties. All parties in any pro-
ceeding before the Commission are re-
quired and expected to come to pre-
hearing conferences fully prepared to
discuss in detail and resolve all mat-
ters, such as those specified in para-
graph (e) of this section, in the notice
of the prehearing conference, and in
such other notice or agenda as may
have been issued by the Commission or
the presiding officer. All parties are re-
quired and expected to cooperate fully
at all stages of the proceeding to
achieve these objectives through thor-
ough advance preparation for the pre-
hearing conference, including informal
communications between the parties,
requests for discovery and appropriate
discovery procedures at the earliest
possible time and no later than at the
prehearing conference, and the com-
mencement of preparation of evidence
and cross-examination. The failure of
any party to appear at the prehearing
conference or to raise any matters that
could reasonably be anticipated and re-
solved at the prehearing conference
shall not be permitted to unduly delay
the progress of the proceeding and
shall constitute a waiver of the rights
of the party with regard thereto, in-
cluding all objections to the agree-
ments reached, actions taken, or rul-
ings issued by the presiding officer
with regard thereto.

(e) Matters to be pursued. At the pre-
hearing conference, the presiding offi-
cer and the parties shall consider and
resolve such matters as:

(1) The definition and simplification
of the issues, including any appropriate
explanation, clarification, or amend-
ment of any proposal, filing, evidence,
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complaint or other pleading filed by
any party;

(2) Arrangements for timely comple-
tion of discovery from the Postal Serv-
ice or any other party of information
regarding any issues in the proceeding,
prior filings, evidence or pleadings of
any party;

(3) Procedures for timely discovery
with regard to any future evidentiary
filings of any party;

(4) Stipulations, admissions or con-
cessions as to evidentiary facts, and
agreements as to documentary mat-
ters, exhibits and matters of official
notice, which will avoid unnecessary
proof or dispute;

(5) The possible grouping of parties
with substantially like interests for
purposes of presenting evidence, mak-
ing and arguing motions and objec-
tions, cross-examining witnesses, filing
briefs, and presenting oral argument to
the Commission or presiding officer;

(6) Disclosure of the number, identity
and qualifications of witnesses, and the
nature of their testimony, particularly
with respect to the policies of the Act
and, as applicable according to the na-
ture of the proceeding;

(7) Limitation of the scope of the evi-
dence and the number of witnesses in
order to eliminate irrelevant, immate-
rial, or cumulative and repetitious evi-
dence;

(8) Procedures to direct and control
the use of discovery prior to the hear-
ing and submission of written testi-
mony and exhibits on matters in dis-
pute so as to restrict to a bare min-
imum the amount of hearing time re-
quired for oral cross-examination of
witnesses;

(9) Division of the proceeding where
practicable into two or more phases for
separate and, if advisable, simulta-
neous hearings;

(10) Establishment of dates for the
submission and service of such written
testimony and exhibits as may be ap-
propriate in advance of the hearing;

(11) The order of presentation of the
evidence and cross-examination of wit-
nesses so that the hearing may proceed
in the most expeditious and orderly
manner possible; and

(12) All other matters which would
aid in an expeditious disposition of the
proceeding, including consent of the

§3010.303

parties to the conduct of the entire
proceedings off the record.

(f) Rulings by presiding officer. (1) The
presiding officer at a prehearing con-
ference, shall, irrespective of the con-
sent of the parties, dispose of by ruling:

(i) Any of the procedural matters
itemized in paragraph (e) of this sec-
tion; and

(ii) Such other procedural matters on
which the presiding officer is author-
ized to rule during the course of the
hearing if ruling at this stage would
expedite the proceeding.

(2) Either on the record at the con-
clusion of such prehearing conference,
or by order issued shortly thereafter,
the presiding officer shall state the
agreements reached by the parties, the
actions taken, and the rulings made by
the presiding officer. Such rulings shall
control the subsequent course of the
proceedings unless modified during the
hearing to prevent manifest injustice.

§3010.303 Hearing format.

(a) In any case noticed for a pro-
ceeding to be determined on the record,
the Commission or the presiding offi-
cer, if one has been appointed, may de-
termine whether to hold a public hear-
ing, or to hold a hearing by written
submission of material only. A public
hearing may be held if a hearing is re-
quested by any party to the proceeding
or if the Commission determines that a
hearing is in the public interest. Gen-
erally, public hearings provide an op-
portunity for oral cross-examination of
witnesses whereas hearings held by
written submission of material only do
not.

(b) Once established, requests to
change the hearing format may be pro-
posed by motion, or by the Commis-
sion’s or presiding officer’s own mo-
tion.

(c) Only representatives of the Com-
mission, parties that have intervened
in a proceeding, or persons intending to
intervene prior to the deadline for no-
tices of intervention may participate
in a public hearing. However, public
hearings are generally open to the pub-
lic for observation. Public hearings
may be closed to the public for good
cause, or when confidential material is
being presented.
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§3010.304 Scheduling order.

(a) When issued. Upon consideration
of the outcome of the prehearing con-
ference, if held, and a determination of
the need for a public hearing, the Com-
mission, or the presiding officer if one
has been appointed, shall issue a sched-
uling order. The scheduling order may
be combined with any other order or
ruling that the Commission or the pre-
siding officer may issue. The sched-
uling order may be periodically modi-
fied as warranted.

(b) Content of scheduling order. The
content of the scheduling order shall be
tailored to the specifics of the matter
before the Commission, including any
requirement for a public hearing. The
Commission or the presiding officer
shall consider scheduling the following:

(1) A deadline for conclusion of dis-
covery on proponent’s direct case;

(2) A deadline to request oral cross-
examination of proponent’s witnesses;

(3) A deadline for designation of writ-
ten cross-examination on proponent’s
direct case;

(4) The time and date for a public
hearing on proponent’s direct case, or
the date and procedures for entering a
proponent’s direct case into evidence in
a hearing by written submission of ma-
terial only;

(5) A deadline for parties other than
the proponent to file testimony in sup-
port of, or in rebuttal to, the pro-
ponent’s direct case;

(6) A deadline for conclusion of dis-
covery on testimony supporting or re-
butting the proponent’s direct case;

(7) A deadline to request oral cross-
examination of other parties’ wit-
nesses;

(8) A deadline for designation of writ-
ten cross-examination on other parties’
testimony;

(9) The time and date for a public
hearing on other parties’ testimony, or
the date and procedures for entering
other parties’ testimony in a hearing
by written submission of material
only;

(10) A deadline for the proponent to
file surrebuttal testimony to other par-
ties’ direct cases;

(11) A deadline for conclusion of dis-
covery on any proponent’s surrebuttal
rebuttal testimony;

39 CFR Ch. Ill (7-1-23 Edition)

(12) A deadline to request oral cross-
examination of proponent’s surrebuttal
witnesses;

(13) A deadline for designation of
written cross-examination on pro-
ponent’s surrebuttal testimony;

(14) The time and date for a public
hearing on a proponent’s surrebuttal
testimony, or the date and procedures
for entering a proponent’s surrebuttal
testimony in a hearing by written sub-
mission of material only;

(15) A deadline for filing briefs;

(16) A deadline for filing reply briefs;
and

(17) A deadline for requesting oral ar-
gument.

(c) Witness availability. Parties shall
promptly file notice of potential wit-
ness unavailability to appear at any
public hearing as soon as known. Wit-
ness unavailability will be considered
when establishing the initial, or any
subsequent, procedural schedules. Once
the initial scheduling order is issued,
but no later than ten calendar days
prior to a scheduled hearing, parties
may file notice of preferences for dates
and times of witness appearance at any
public hearing.

(d) Subsequent scheduling of public
hearings. At the adjournment of any
public hearing (including prehearing
conferences), the Commission, or the
presiding officer if appointed, shall an-
nounce when the hearing will recon-
vene. If an announcement is not made,
the Commission or the presiding officer
shall announce the time, date, and lo-
cation of the subsequent hearing, or
prehearing conference in writing by no-
tice, order, or presiding officer ruling.

§3010.310 Discovery—general policy.

(a) Sections 3010.311 through 3010.313
allow discovery reasonably calculated
to lead to admissible evidence during a
proceeding noticed for hearing on the
record. In general, discovery against a
party will be scheduled to end prior to
the receipt into evidence of that par-
ty’s direct case. An exception to this
procedure shall operate in all pro-
ceedings set for hearing when a party
needs to obtain information (such as
operating procedures or data) available
only from the Postal Service. Such dis-
covery requests are permissible only
for the purpose of the development of
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rebuttal testimony and may be made
up to 20 days prior to the filing date for
final rebuttal testimony.

(b) The discovery procedures set
forth in §§3010.311 through 3010.313 are
not exclusive. Parties are encouraged
to engage in informal discovery when-
ever possible to clarify exhibits and
testimony. The results of these efforts
may be introduced into the record by
stipulation, by supplementary testi-
mony or exhibit, by presenting selected
written interrogatories and answers for
adoption by a witness at the hearing,
or by other appropriate means. In the
interest of reducing motion practice,
parties also are expected to use infor-
mal means to clarify questions and to
identify portions of discovery requests
considered overbroad or burdensome.

(c) If a party or an officer or agent of
a party fails to obey an order of the
Commission or the presiding officer to
provide or permit discovery pursuant
to §§3010.311 through 3010.313, the Com-
mission or the presiding officer may
make such orders in regard to the fail-
ure as are just, and among others, may
direct that the matters regarding
which the order was made or any other
designated facts shall be taken to be
established for the purposes of the pro-
ceeding in accordance with the claim
of the parties obtaining the order, or
prohibit the disobedient party from in-
troducing designated matters in evi-
dence, or strike the evidence, com-
plaint or pleadings or parts thereof.

§3010.311 Interrogatories for purpose
of discovery.

(a) Service and contents. In the inter-
est of expedition and limited to infor-
mation which appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence, any party may pro-
pound to any other party in a pro-
ceeding written, sequentially num-
bered interrogatories, by witness, re-
questing non-privileged information
relevant to the subject matter and rea-
sonably calculated to lead to the dis-
covery of admissible evidence in such
proceeding, to be answered by the
party served, who shall furnish such in-
formation as is available to the re-
questing party. A party through inter-
rogatories may require any other party
to identify each person whom the other

§3010.311

party expects to call as a witness at
the hearing and to state the subject
matter on which the witness is ex-
pected to testify. The party pro-
pounding the interrogatories shall file
them with the Commission and serve
them on the answering party. Follow-
up interrogatories to clarify or elabo-
rate on the answer to an earlier dis-
covery request may be filed after the
initial discovery period ends. They
must be filed within seven days of re-
ceipt of the answer to the previous in-
terrogatory unless extraordinary cir-
cumstances are shown.

(b) Answers. Answers to discovery re-
quests shall be prepared so that they
can be incorporated as written cross-
examination. Each answer shall begin
on a separate page, identify the indi-
vidual responding and the relevant tes-
timony number, if any, the party who
asked the question, and the number
and text of the question. Each inter-
rogatory shall be answered separately
and fully in writing, unless it is ob-
jected to, in which event the reasons
for objection shall be stated in the
manner prescribed by paragraph (c) of
this section. The party responding to
the interrogatories shall file the an-
swers with the Commission and serve
them on the requesting party within 14
days of the filing of the interrogatories
or within such other period as may be
fixed by the Commission or presiding
officer, but before the conclusion of the
hearing.

(c) Objections. In the interest of expe-
dition, the grounds for every objection
shall be clearly and fully stated. If an
objection is made to part of an inter-
rogatory, the part shall be specified. A
party claiming privilege shall identify
the specific evidentiary privilege as-
serted and state the reasons for its ap-
plicability. A party claiming undue
burden shall state with particularity
the effort that would be required to an-
swer the interrogatory, providing esti-
mates of cost and work hours required,
to the extent possible. An interrog-
atory otherwise proper is not nec-
essarily objectionable because an an-
swer would involve an opinion or con-
tention that relates to fact or the ap-
plication of law to fact, but the Com-
mission or presiding officer may order
that such an interrogatory need not be
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answered until a prehearing conference
or other later time. Objections shall be
filed with the Commission and served
on the requesting party within ten
days of the filing of the interrog-
atories. Any ground not stated in a
timely objection is waived unless ex-
cused by the Commission or presiding
officer for good cause shown.

(d) Motions to compel responses to dis-
covery. Motions to compel a more re-
sponsive answer, or an answer to an in-
terrogatory to which an objection was
interposed, should be filed within 14
days of the answer or objection to the
discovery request. The text of the dis-
covery request, and any answer pro-
vided, should be provided as an attach-
ment to the motion to compel. Parties
who have objected to interrogatories
which are the subject of a motion to
compel shall have seven days to an-
swer. Answers will be considered sup-
plements to the arguments presented
in the initial objection.

(e) Compelled answers. The Commis-
sion, or the presiding officer, upon mo-
tion of any party to the proceeding,
may compel a more responsive answer,
or an answer to an interrogatory to
which an objection has been raised if
the objection is overruled, or may com-
pel an additional answer if the initial
answer is found to be inadequate. Such
compelled answers shall be filed with
the Commission and served on the com-
pelling party within seven days of the
date of the order compelling an answer
or within such other period as may be
fixed by the Commission or presiding
officer, but before the conclusion of the
hearing.

(f) Supplemental answers. The indi-
vidual or party who has answered in-
terrogatories is under the duty to sea-
sonably amend a prior answer if the in-
dividual or party obtains information
upon the basis of which the individual
or party knows that the answer was in-
correct when made or is no longer true.
Parties shall serve supplemental an-
swers to update or to correct responses
whenever necessary, up until the date
the answer could have been accepted
into evidence as written cross-exam-
ination. Parties filing supplemental
answers shall indicate whether the an-
swer merely supplements the previous
answer to make it current or whether
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it is a complete replacement for the
previous answer.

(g) Orders. The Commission or the
presiding officer may order that any
party or person shall answer on such
terms and conditions as are just and
may for good cause make any protec-
tive order, including an order limiting
or conditioning interrogatories, as jus-
tice requires to protect a party or per-
son from undue annoyance, embarrass-
ment, oppression, or expense.

§3010.312 Requests for production of
documents or things for purpose of
discovery.

(a) Service and contents. In the inter-
est of expedition and limited to infor-
mation which appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence, any party may serve
on any other party to the proceeding a
request to produce and permit the
party making the request, or someone
acting on behalf of the requesting
party or the requesting party’s agent
to inspect and copy any designated
documents or things that constitute or
contain matters, not privileged, that
are relevant to the subject matter in-
volved in the proceeding or reasonably
calculated to lead to the discovery of
admissible evidence and that are in the
custody or control of the party to
whom the request is addressed. The re-
quest shall set forth the items to be in-
spected either by individual item or
category, and describe each item and
category with reasonable particularity,
and shall specify a reasonable time,
place and manner of making inspec-
tion. The party requesting the produc-
tion of documents or things shall file
its request with the Commission and
serve the request on the responding
party.

(b) Answers. The party responding to
the request shall file an answer with
the Commission and serve the answer
on the requesting party within 14 days
after the request is filed, or within
such other period as may be fixed by
the Commission or presiding officer.
The answer shall state, with respect to
each item or category, that inspection
will be permitted as requested unless
the request is objected to pursuant to
paragraph (c) of this section. The re-
sponding party may produce copies of
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documents or of electronically stored
information in lieu of permitting in-
spection. Production must be com-
pleted no later than the time for in-
spection specified in the request unless
good cause is shown.

(c) Objections. In the interest of expe-
dition, the grounds for objection shall
be clearly and fully stated. If an objec-
tion is made to part of an item or cat-
egory, the part shall be specified. Any
objection must state whether any re-
sponsive materials are being withheld
on the basis of that objection. A party
claiming privilege shall identify the
specific evidentiary privilege asserted
and state with particularity the rea-
sons for its applicability. A party
claiming undue burden shall state with
particularity the effort that would be
required to answer the request, pro-
viding estimates of cost and work
hours required, to the extent possible.
Objections shall be filed with the Com-
mission and served on the requesting
party within ten days of the request for
production. The responding party may
state an objection to a request to
produce electronically stored informa-
tion. If it objects to the form of the
documents or things requested (or if no
form was specified in the request), the
responding party must state the form
or forms it intends to use to produce
the requested information.

(d) Motions to compel requests for pro-
duction of documents or things for pur-
poses of discovery. Motions to compel
shall be filed within 14 days of the an-
swer or objection to the discovery re-
quest. The text of the discovery re-
quest, and any answer provided, should
be provided as an attachment to the
motion to compel. Parties who have
objected to requests for production of
documents or things which are the sub-
ject of a motion to compel shall have
seven days to answer. Answers will be
considered supplements to the argu-
ments presented in the initial objec-
tion.

(e) Compelled answers. Upon motion of
any party to the proceeding to compel
a response to discovery, as provided in
paragraph (d) of this section, the Com-
mission or the presiding officer may
compel production of documents or
things to which an objection is over-
ruled. Such compelled documents or

§3010.313

things shall be made available to the
party making the motion within seven
days of the date of the order compel-
ling production or within such other
period as may be fixed by the Commis-
sion or presiding officer, but before the
conclusion of the hearing.

(f) Orders and rulings. The Commis-
sion or the presiding officer may direct
any party or person to respond to a re-
quest for inspection on such terms and
conditions as are just and may for good
cause impose any protective condi-
tions, including limitations or pre-
conditions for inspections, as justice
requires to protect a party or person
from undue annoyance, embarrass-
ment, oppression, or expense.

§3010.313 Requests for admissions for
purpose of discovery.

(a) Service and content. In the interest
of expedition, any party may serve
upon any other party a written request
for the admission, for purposes of the
pending proceeding only, of any rel-
evant, unprivileged facts, including the
genuineness of any documents or ex-
hibits to be presented in the hearing.
BEach requested admission shall be set
forth separately and shall be deemed
admitted unless within 14 days after
the request is filed (or such other pe-
riod as may be fixed by the Commis-
sion or presiding officer) the party to
whom the request is directed files a
written answer denying the requested
admission pursuant to paragraph (c) of
this section or objecting pursuant to
paragraph (d) of this section. The party
requesting an admission shall file its
request with the Commission and serve
the request on the responding party.

(b) Answers. Answers that fail to
admit a matter as requested shall spe-
cifically deny the matter or set forth
in detail the reasons why the answer-
ing party cannot truthfully admit or
deny the matter. A denial shall fairly
meet the substance of the requested ad-
mission. When a party qualifies an an-
swer or denies only a part of the admis-
sion requested, the party shall specify
so much of the requested admission as
is true and qualify or deny the remain-
der. A failure to admit or deny for lack
of information or knowledge shall not
be made unless the responding party
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states that it has made a reasonable in-
quiry and that information known or
readily obtainable by the party is in-
sufficient to enable the party to admit
or deny. A party who answers a request
for admission shall file its answer with
the Commission and serve the answer
on the requesting party.

(c) Objections. If an objection is made,
the grounds for such objection shall be
clearly and fully stated. If an objection
is made to part of an item, the part to
which an objection is made shall be
specified. A party claiming privilege
shall identify the specific evidentiary
privilege asserted and state the reasons
for its applicability. A party claiming
undue burden shall state with particu-
larity the effort that would be required
to answer the request, providing esti-
mates of cost and work hours required
to the extent possible. Objections shall
be filed with the Commission and
served on the requesting party, within
ten days of the request for admissions.

(d) Motions to compel responses to re-
quests for admissions. The party who has
requested an admission may move to
determine the sufficiency of the an-
swers or objections. Motions to compel
a more responsive answer, or an answer
to a request to which an objection was
interposed, shall be filed within 14 days
of the answer or objection to the re-
quest for admissions. The text of the
request for admissions, and any answer
provided, should be provided as an at-
tachment to the motion to compel.
Parties who have objected to requests
for admissions which are the subject of
a motion to compel shall have seven
days to file a response. Responses will
be considered supplements to the argu-
ments presented in the initial objec-
tion.

(e) Compelled answers. The Commis-
sion or the presiding officer may com-
pel answers to a request for admissions
to which an objection has been raised if
the objection is overruled. Such com-
pelled answers shall be filed with the
Commission and served on the request-
ing party within seven days of the date
of the order compelling production or
within such other period as may be
fixed by the Commission or the pre-
siding officer, but before the conclu-
sion of the hearing. If the Commission
or presiding officer determines that an
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answer does not comply with the re-
quirements of this rule, it may order
either that the matter is admitted or
that an amended answer be filed.

§3010.320 Settlement conferences.

Any party to a proceeding may sub-
mit offers of settlement or proposals of
adjustment at any time and may re-
quest a conference between the parties
to consider such offers or proposals.
The Commission or the presiding offi-
cer shall afford the parties appropriate
opportunity prior to or during the
hearing for conferences for the purpose
of considering such offers or proposals
as time, the nature of the proceeding,
and the public interest permit.
Unaccepted offers of settlement or ad-
justment and proposed stipulations not
agreed to shall be privileged and shall
not be admissible in evidence against
any party claiming such privilege.

§3010.321 Hearings.

(a) How convened. (1) Hearings shall
be convened by the issuance of a no-
tice, order, or presiding officer’s ruling
that is published in the FEDERAL REG-
ISTER. Only the first session of a public
hearing need be noticed and published
in the FEDERAL REGISTER. All subse-
quent sessions within a docket are to
be considered part of the same hearing.
If there is a prehearing conference, the
prehearing conference is to be consid-
ered the first hearing session in that
docket.

(2) At the adjournment of each hear-
ing session, the presiding officer re-
sponsible for the conduct of that hear-
ing session shall announce if and when
the hearing will reconvene. If an an-
nouncement is not made at the ad-
journment of the hearing session, the
Commission or presiding officer shall
announce the time, date, and location
of any subsequent hearing, or pre-
hearing conference, in writing by no-
tice, order, or presiding officer ruling.

(b) Who presides. The presiding offi-
cer, if designated, shall preside over a
public hearing. If a presiding officer
has not been designated or is otherwise
unavailable for a hearing, then the
ranking Commissioner in attendance
shall be considered the presiding offi-
cer for that hearing. The presiding offi-
cer shall open and close each session of
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the hearing, and shall be responsible
for controlling the conduct of the hear-
ing.

(c) Entering of appearances. The pre-
siding officer before whom the hearing
is held will cause to be entered on the
record all appearances together with a
notation showing on whose behalf each
such appearance has been made.

(d) Witnesses. All witnesses are ex-
pected to be available for public hear-
ings. Unless otherwise ordered by the
presiding officer, a witness need only
attend a hearing on those days sched-
uled for entering that witness’s testi-
mony. Subject to the discretion and
prior approval of the presiding officer,
a witness may be excused from appear-
ing at a hearing and may have the
witness’s written testimony and cross-
examination entered into evidence by
counsel.

(e) Order of presentations. (1) The pro-
ponent of a matter before the Commis-
sion shall present the proponent’s di-
rect case first. In matters initiated by
the Postal Service, the Postal Service
shall be considered the proponent. In
complaint proceedings under section
3662 of the Act, the complainant shall
be considered the proponent. The pro-
ponent also shall be provided an oppor-
tunity to respond to any rebuttal to
the proponent’s direct case. In all other
instances, the Commission or the pre-
siding officer shall determine the order
of presentation.

(2) The order of presentations by par-
ties other than the proponent shall be
determined by the Commission or the
presiding officer.

(3) The Commission or presiding offi-
cer shall announce the order of presen-
tation of parties and individual wit-
nesses prior to hearing sessions and
shall issue such other procedural or-
ders as may be necessary to assure the
orderly and expeditious conclusion of
the hearing. Parties may present their
preferences for order of appearance to
the Commission or the presiding officer
orally at a hearing or by filing a notice
prior to the scheduled hearing date.
Parties who disagree with a proposed
order of appearances may move for a
revised order of appearances either
orally at a hearing or by filing a writ-
ten motion pursuant to §3010.160.

§3010.321

(f) Swearing in of witnesses. (1) Wit-
nesses attending a hearing whose testi-
mony is to be taken shall be sworn, or
shall affirm, before their testimony
shall be deemed evidence in the pro-
ceeding or any questions are put to
them. The witness shall be sworn by
means of the following (or an equiva-
lent): ““Please raise your right hand. Do
you solemnly swear (or affirm), that
the testimony that you are about to
give is the truth, the whole truth, and
nothing but the truth? Please state
your full name.”’

(2) The oath shall be given upon the
first appearance of the witness pro-
viding testimony. Upon subsequent ap-
pearances, the witness is to be re-
minded by the presiding officer that
the witness remains under oath for the
duration of the proceeding.

(3) Witnesses not attending a hearing
whose testimony is entered by counsel
during a hearing shall attach a signed
declaration that the testimony being
submitted is that of the witness. A dec-
laration shall be included with each
piece of written testimony, and each
set of written cross-examination. The
declaration shall state the following
(or an equivalent): ‘‘Declaration of
[witness name]. I, [witness name], here-
by declare under penalty of perjury
that: The [testimony, designated re-
sponses to written cross-examination]
filed under my name were prepared by
me or under my direction; and were I
to [provide oral testimony, respond
orally to the questions appearing in
the interrogatories], my answers would
be the same.”

(4) Hearings that are conducted by
the written submission of testimony
only shall also attach written declara-
tions to testimony and cross-examina-
tion as described above.

(g) Presentation of the evidence—(1)
Presentations by parties. Each party
shall have the right to present evi-
dence, cross-examine witnesses (lim-
ited to testimony adverse to the party
conducting the cross-examination), and
to present objections, motions, and ar-
guments. The case-in-chief of parties
other than the proponent shall be in
writing and shall include the party’s
direct case and rebuttal, if any, to the
initial proponent’s case-in-chief. A par-
ty’s presentation may be accompanied
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by a trial brief or legal memoranda.
Legal memoranda on matters at issue
are generally welcome at any stage of
the proceeding. Parties will be given an
opportunity to rebut presentations of
other parties, including an opportunity
for the initial proponent to present
surrebuttal evidence. New affirmative
matter (not in reply to another party’s
direct case) should not be included in
rebuttal testimony or exhibits. When
objections to the admission or exclu-
sion of evidence before the Commission
or the presiding officer are made, the
grounds relied upon shall be stated.
Formal exceptions to rulings are un-
necessary.

(2) Written testimony. (i) Written testi-
mony shall be offered in evidence by
motion. The motion shall be made oral-
ly during a hearing, or in writing when
the hearing is conducted by the written
submission of testimony only. When a
party moves to enter testimony into
the record, three hard copies of the
document shall simultaneously be sub-
mitted to the Commission for the
record. The copies are to be printed
single-sided, and not stapled, hole-
punched, or bound, but may be fastened
together by paper or binder clip, or
equivalent.

(ii) Witnesses shall be provided an op-
portunity to verify that the written
testimony they are sponsoring is their
testimony and that it would be the
same if given orally. The witness, or
counsel, shall state the original filing
date of the testimony and identify all
subsequent filings that amended the
original testimony. If there are any
final corrections to the testimony, the
corrections may be noted on the hard
copies submitted to the Commission.
However, the witness shall be required
to file errata to the testimony within
seven days of the hearing, making cor-
rections only to the extent as identi-
fied during the hearing. Any other
changes shall be requested separately
by motion to amend the record.

(iii) Parties shall be provided an op-
portunity to object to all or part of a
witness’s written testimony prior to
entering that testimony into the
record. Objections that have not pre-
viously been made in writing at least
14 days prior to the hearing date shall

39 CFR Ch. Ill (7-1-23 Edition)

be granted only under extraordinary
circumstances.

(iv) After resolution of all objections,
the presiding officer shall order the
testimony entered into the record as
evidence. Unless otherwise ordered by
the presiding officer, the written testi-
mony shall not be copied into the hear-
ing transcript.

(38) Library references. (i) Library ref-
erences sponsored by a witness and as-
sociated with the witness’s written tes-
timony or written cross-examination
may be offered in evidence by motion.
The motion shall be made orally during
a public hearing, or in writing for a
hearing that is conducted by the writ-
ten submission of testimony only.

(ii) Witnesses shall be provided an op-
portunity to verify that the library ref-
erence is their library reference and to
affirm that they are in fact sponsoring
the library reference. If a witness inad-
vertently fails to verify and affirm that
the witness is sponsoring a library ref-
erence that is cited in written testi-
mony or in response to written cross-
examination, it will be presumed that
the library reference is to be included
in the record to the extent specified in
the notice of the filing of the library
reference.

(iii) Parties shall be provided an op-
portunity to object to all or any part of
the library reference being entered into
the record. Objections that have not
been made in writing at least 14 days
prior to the hearing date shall be
granted only under extraordinary cir-
cumstances.

(iv) After resolution of all objections,
the presiding officer shall order the li-
brary reference be entered into the
record as evidence. Unless ordered by
the presiding officer, library references
shall not be copied into the hearing
transcript.

(4) Written cross-examination. (i) Writ-
ten cross-examination will be utilized
as a substitute for oral cross-examina-
tion whenever possible, particularly to
introduce factual or statistical evi-
dence. Written cross-examination may
be offered in evidence by motion. The
motion shall be made orally during a
public hearing, or in writing for a hear-
ing that is conducted by the written
submission of testimony only. Written
cross-examination proposed by parties
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other than the party associated with
the witness shall be considered first,
followed by that of the party of the
witness.

(ii) Designations of written cross-ex-
amination should be filed with the
Commission and served on the answer-
ing party no later than three working
days before the scheduled appearance
of a witness. Designations shall iden-
tify every item to be offered as evi-
dence, listing the party who initially
posed the discovery request, the wit-
ness and/or party to whom the question
was addressed (if different from the
witness answering), the number of the
request and, if more than one answer is
provided, the dates of all answers to be
included in the record. (For example,
“PR-T1-17 to USPS witness Jones, an-
swered by USPS witness Smith (March
1, 1997) as updated (March 21, 1997)).”
When a party designates written cross-
examination, three hard copies of the
documents to be included shall simul-
taneously be submitted to the Sec-
retary. The documents are to be print-
ed single-sided, and not stapled, hole-
punched, or bound, but may be fastened
together by paper or binder clip, or
equivalent. The Secretary shall pre-
pare for the record a packet containing
all materials designated for written
cross-examination in a format that fa-
cilitates review by the witness and
counsel.

(iii) A witness shall be provided an
opportunity to verify that the written
cross-examination is that of the wit-
ness and to assert that if the written
cross-examination were being provided
orally at the hearing it would be that
of the witness. If there are any final
corrections to the written cross-exam-
ination, the corrections may be noted
on the hard copies before submission to
the Commission.

(iv) Parties shall be provided an op-
portunity to object to all or any part of
the written cross-examination prior to
entering the testimony into the record.

(v) After resolution of all objections,
the presiding officer shall order the
written cross-examination entered into
the record as evidence. The presiding
office shall direct that the written
cross-examination be copied into the
hearing transcript.

§3010.321

(5) Oral cross-examination. (i) Oral
cross-examination will be permitted
for clarifying written cross-examina-
tion and for testing assumptions, con-
clusions, or other opinion evidence.

(ii) Notices of intent to conduct oral
cross-examination should be filed three
or more working days before the an-
nounced appearance of the witness and
should include specific references to
the subject matter to be examined and
page references to the relevant direct
testimony and exhibits. If no notices
are filed, and the Commission or pre-
siding officer has no other reason for
the witness to appear, the Commission
or the presiding officer, in their discre-
tion, may excuse the witness from ap-
pearing at the hearing and direct that
the witness’s testimony be entered by
counsel.

(iii) A party intending to use complex
numerical hypotheticals, or to ques-
tion using intricate or extensive cross-
references, shall provide adequately
documented cross-examination exhib-
its for the record. Copies of these ex-
hibits should be filed at least two full
business days before the scheduled ap-
pearance of the witness. They may be
filed online or delivered in hardcopy
form to counsel for the witness, at the
discretion of the party. When pre-
sented, examination exhibits are not to
be considered record evidence. They
are to be transcribed into the record
for reference only. If adopted by the
witness, the examination exhibit may
be offered in evidence by motion.

(iv) At the conclusion of oral cross-
examination, the witness shall be given
an opportunity to consult with coun-
sel. Counsel shall then be provided an
opportunity to examine the witness for
the purpose of clarifying statements
previously made during oral cross-ex-
amination.

(h) Institutional testimony. (1) This
paragraph (h) is applicable to testi-
mony offered in evidence that is not
sponsored by an individual witness.
This typically occurs when discovery
questions are answered by the institu-
tion, and not by an individual witness.

(2) When institutional responses are
offered in evidence by any party, the
responding party shall make available
at the hearing an officer of the institu-
tion that has the authority to attest to
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the authenticity and truthfulness of
the responses, and that has the knowl-
edge to be subject to oral cross-exam-
ination in regard to the responses. Sec-
tion 3010.321 applies as if the officer of
the institution were an individual wit-
ness.

(1) Limitations on presentation of the
evidence. The taking of evidence shall
proceed with all reasonable diligence
and dispatch, and to that end, the Com-
mission or the presiding officer may
limit appropriately the number of wit-
nesses to be heard upon any issue, the
examination by any party to specific
issues, and the cross-examination of a
witness to that required for a full and
true disclosure of the facts necessary
for the disposition of the proceeding
and to avoid irrelevant, immaterial, or
unduly repetitious testimony.

(j) Motions during hearing. After a
hearing has commenced, a request may
be made by motion to the presiding of-
ficer for any procedural ruling or relief
desired. Such motions shall specify the
ruling or relief sought, and state the
grounds therefor and statutory or
other supporting authority. Motions
made during hearings may be stated
orally upon the record, except that the
presiding officer may require that such
motions be reduced to writing and filed
separately. Any party shall have the
opportunity to answer or object to
such motions at the time and in the
manner directed by the presiding offi-
cer.

(k) Rulings on motions. The presiding
officer is authorized to rule upon any
such motion not formally acted upon
by the Commission prior to the com-
mencement of a prehearing conference
or hearing where immediate ruling is
essential in order to proceed with the
prehearing conference or hearing, and
upon any motion to the presiding offi-
cer filed or made after the commence-
ment thereof, except that no motion
made to the presiding officer, a ruling
upon which would involve or constitute
a final determination of the pro-
ceeding, shall be ruled upon affirma-
tively by the presiding officer except as
a part of a presiding officer’s inter-
mediate decision. This section shall
not preclude a presiding officer, within
the presiding officer’s discretion, from
referring any motion made in hearing

39 CFR Ch. Ill (7-1-23 Edition)

to the Commission for ultimate deter-
mination.

(1) Transcript corrections. Corrections
to the transcript of a hearing should
not be requested except to correct a
material substantive error in the tran-
scription made at the hearing. Any re-
quest to correct a transcript shall be
by motion filed no later than seven
days after the transcript, or notice of
the availability of a confidential tran-
script, is posted to the Commission’s
website. Corrections or changes to ac-
tual testimony shall not be allowed.

§3010.322 Evidence—general.

(a) Form and admissibility. In all hear-
ings, relevant and material evidence
which is not unduly repetitious or cu-
mulative shall be admissible. Witnesses
whose testimony is to be taken shall be
sworn, or shall affirm, before their tes-
timony shall be deemed evidence in the
proceeding or any questions are put to
them.

(b) Documentary material—(1) General.
Documents and detailed data and infor-
mation shall be presented as exhibits.
Exhibits should be self-explanatory.
They should contain appropriate foot-
notes or narrative explaining the
source of each item of information
used and the methods employed in sta-
tistical compilations. The principal
title of each exhibit should state what
it contains or represents. The title may
also contain a statement of the purpose
for which the exhibit is offered; how-
ever, this statement will not be consid-
ered part of the evidentiary record.
Where one part of a multi-part exhibit
is based on another part or on another
exhibit, appropriate cross-references
should be made. Relevant exposition
should be included in the exhibits or
provided in accompanying testimony.
Testimony, exhibits and supporting
workpapers prepared for Commission
proceedings that are premised on data
or conclusions developed in a library
reference shall provide the location of
that information within the library
reference with sufficient specificity to
permit ready reference, such as the
page and line, or the file and the work-
sheet or spreadsheet page or cell.
Where relevant and material matter of-
fered in evidence is embraced in a doc-
ument containing other matter not
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material or relevant or not intended to
be put in evidence, the party offering
the same shall plainly designate the
matter offered excluding the immate-
rial or irrelevant parts. If other matter
in such document is in such bulk or ex-
tent as would unnecessarily encumber
the record, it may be marked for iden-
tification, and, if properly authenti-
cated, the relevant and material parts
may be read into the record, or, if the
Commission or presiding officer so di-
rects, a true copy of such matter in
proper form shall be received in evi-
dence as an exhibit. Copies of docu-
ments shall be delivered by the party
offering the same to the other parties
or their attorneys appearing at the
hearing, who shall be afforded an op-
portunity to examine the entire docu-
ment and to offer in evidence in like
manner other material and relevant
portions thereof.

(2) Status of library references. Des-
ignation of material as a library ref-
erence and acceptance in the Commis-
sion’s docket section do not confer evi-
dentiary status. The evidentiary status
of the material is governed by
§3010.321(g)(3).

(c) Commission’s files. Except as other-
wise provided in paragraph (e) of this
section, any matter contained in a re-
port or other document on file with the
Commission may be offered in evidence
by specifying the report, document, or
other file containing the matter so of-
fered and the report or other document
need not be produced or marked for
identification.

(d) Public document items. Whenever
there is offered in evidence (in whole or
in part) a public document, such as an
official report, decision, opinion or
published scientific or economic statis-
tical data issued by any of the Execu-
tive Departments (or their subdivi-
sions), legislative agencies or commit-
tees, or administrative agencies of the
Federal Government (including Gov-
ernment-owned corporations) and such
document (or part thereof) has been
shown by the offeror thereof to be rea-
sonably available to the public, such
document need not be produced or
physically marked for identification,
but may be offered in evidence as a
public document item by clearly iden-

§3010.322

tifying the document and the relevant
parts thereof.

(e) Designation of evidence from other
Commission dockets. (1) Parties may re-
quest that evidence received in other
Commission proceedings be entered
into the record of the current pro-
ceeding. These requests shall be made
by motion, shall explain the purpose of
the designation, and shall identify ma-
terial by page and line or paragraph
number.

(2) In proceedings to consider the ap-
peal of a Postal Service determination
to close or consolidate a post office
conducted pursuant to part 3021 of this
chapter, these requests must be made
at least six days before the date for fil-
ing the party’s direct case. Oppositions
to motions for designations and/or re-
quests for counter-designations shall
be filed within three days. Oppositions
to requests for counter-designations
are due within two days.

(3) In all other proceedings subject to
this section, these requests must, in
the absence of extraordinary cir-
cumstances, be made at least 28 days
before the date for filing the party’s di-
rect case. Oppositions to motions for
designations and/or requests for
counter-designations shall be filed
within 14 days. Oppositions to requests
for counter-designations are due within
seven days.

(4) In all proceedings subject to this
section, the moving party must submit
two copies of the identified material to
the Secretary at the time requests for
designations and counter-designations
are made.

(f) Form of prepared testimony and ex-
hibits. Unless the presiding officer oth-
erwise directs, the direct testimony of
witnesses shall be reduced to writing
and offered either as such or as an ex-
hibit. All prepared testimony and ex-
hibits of a documentary character
shall, so far as practicable, conform to
the requirements of §3010.124(a) and (b).

(g) Copies to parties. Except as other-
wise provided in these rules, copies of
exhibits shall be furnished to the pre-
siding officer and to the parties or
counsel during a hearing, unless the
presiding officer otherwise directs.
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(h) Reception and ruling. The pre-
siding officer shall rule on the admissi-
bility of evidence and otherwise con-
trol the reception of evidence so as to
confine it to the issues in the pro-
ceeding.

(i) Offers of proof. Any offer of proof
made in connection with any ruling of
the presiding officer rejecting or ex-
cluding proffered oral testimony shall
consist of a statement of the substance
of the evidence which counsel contends
would be adduced by such testimony;
and if the excluded evidence consists of
evidence in documentary or written
form, or of reference to documents or
records, a copy of such evidence shall
be marked for identification and shall
constitute the offer of proof.

(j) Official notice of facts. Official no-
tice may be taken of such matters as
might be judicially noticed by the
courts of the United States or of any
other matter peculiarly within the
knowledge of the Commission as an ex-
pert body. Any party shall, on timely
request, be afforded an opportunity to
show the contrary.

§3010.323 Evidence—introduction and
reliance upon studies and analyses.

(a) Statistical studies. All statistical
studies offered in evidence in hearing
proceedings or relied upon as support
for other evidence shall include a com-
prehensive description of the assump-
tions made, the study plan utilized, the
procedures undertaken, and references
from the academic literature sup-
porting the procedures undertaken.
Machine-readable data files, program
files, workbooks, and all other nec-
essary materials to enable independent
replication of the results or program
output if requested by the Commission
or parties shall be provided in the form
of a compact disk or other media or
method approved in advance by the
Secretary. Where a computer analysis
is employed to obtain the result of a
statistical study, all of the submissions
required by paragraph (b) of this sec-
tion shall be furnished, upon request.
In addition, for each of the following
types of statistical studies, the fol-
lowing information should be provided:

(1) Market research. The following in-
formation shall be provided:

39 CFR Ch. Ill (7-1-23 Edition)

(i) A clear and detailed description of
the sample, observational, and data
preparation designs, including defini-
tions of the target population, sam-
pling frame, units of analysis, ques-
tionnaires or data collection instru-
ments, survey variables, and the pos-
sible values;

(ii) An explanation of methodology
for the production and analysis of the
major survey estimates and associated
sampling errors;

(iii) A presentation of response, cov-
erage and editing rates, and any other
potential sources of error associated
with the survey’s quality assurance
procedures;

(iv) A discussion of data com-
parability over time and with other
data sources;

(v) A complete description and as-
sessment of the effects of all editing
and imputation employed;

(vi) Identification of all applicable
statistical models considered and the
reasons the model based procedures
and/or models were selected over other
models or procedures, when model-
based procedures are employed; and

(vii) An explanation of all statistical
tests performed and an appropriate set
of summary statistics summarizing the
results of each test.

(2) Other sample surveys. The fol-
lowing information shall be provided:

(i) A clear description of the survey
design, including the definition of the
universe under study, the sampling
frame and units, and the validity and
confidence limits that can be placed on
major estimates; and

(ii) An explanation of the method of
selecting the sample and the character-
istics measured or counted.

(3) Experimental analyses. The fol-
lowing information shall be provided:

(i) A complete description of the ex-
perimental design, including a speci-
fication of the controlled conditions
and how the controls were realized; and

(ii) A complete description of the
methods of making observations and
the adjustments, if any, to observed
data.

(4) Econometric studies. The following
information shall be provided:

(i) A presentation of the economic
theory and assumptions underlying the
study;
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(ii) A complete description of the
econometric model(s) and the reasons
for each major assumption and speci-
fication;

(iii) The definition of the variables
selected and the justification for their
selection;

(iv) For any alternative model whose
computed econometric results influ-
enced the choice of the preferred
model, a statement of the reasons for
rejecting that alternative, an identi-
fication of any differences between
that alternative and the preferred
model with respect to variable defini-
tions, equation forms, data, or esti-
mation methods, and, upon request,
the computed econometric results for
that alternative;

(v) A reference to a detailed descrip-
tion in a text, manual, or technical
journal for every econometric tech-
nique used in the estimation process
and the reasons for selecting the tech-
nique, or, in the alternative, a descrip-
tion and analysis of the technique that
is sufficient for a technical evaluation;

(vi) Summary descriptions and
source citations for all input data and,
upon request, a complete listing of the
data. Complete descriptions of any al-
terations, adjustments, or trans-
formations made to the data as re-
ceived from the original sources, and
the reasons for making the alterations,
adjustments, or transformations;

(vii) A complete report of the econo-
metric results including, where appli-
cable coefficient estimates, standard
errors and t-values, goodness-of-fit sta-
tistics, other appropriate test statis-
tics, the variance/covariance matrix of
the estimates, and computed residuals
for results computed from samples
composed of fewer than 250 observa-
tions, and, upon request, other com-
puted residuals; and

(viii) Descriptions of all statistical
tests of hypotheses and the results of
such tests.

(5) All other studies involving statistical
methodology. The following information
shall be provided:

(i) The formula used for statistical
estimates;

(ii) The standard errors of each com-
ponent estimated;

§3010.323

(iii) Test statistics and the descrip-
tion of statistical tests and all related
computations, and final results; and

(iv) Summary descriptions of input
data, and upon request the actual input
data shall be made available at the of-
fices of the Commission.

(b) Computer analyses. (1) In the case
of computer studies or analyses which
are being offered in evidence, or relied
upon as support for other evidence, a
foundation for the reception of such
materials must be laid by furnishing a
general description of the program that
includes the objectives of the program,
the processing tasks performed, the
methods and procedures employed, and
a listing of the input and output data
and source codes (or a showing pursu-
ant to paragraph (b)(3) of this section
as to why such codes cannot be so fur-
nished) and such description shall be
furnished in all cases. For the purpose
of completing such foundation, the fol-
lowing additional items shall be
deemed presumptively necessary and
shall be furnished upon request of a
party, the Commission, or the pre-
siding officer, unless the presumption
is overcome by an affirmative showing.
The following information shall be pro-
vided:

(i) For all input data, designations of
all sources of such data, and expla-
nations of any modifications to such
data made for use in the program;

(ii) Definitions of all input and out-
put variables or sets of variables;

(iii) A description of input and out-
put data file organization;

(iv) For all source codes, documenta-
tion sufficiently comprehensive and de-
tailed to satisfy generally accepted
software documentation standards ap-
propriate to the type of program and
its intended use in the proceeding;

(v) All pertinent operating system
and programming language manuals;

(vi) If the requested program is user
interactive, a representative sample
run, together with any explanation
necessary to illustrate the response se-
quence;

(vii) An expert on the design and op-
eration of the program shall be pro-
vided at a technical conference to re-
spond to any oral or written questions
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concerning information that is reason-
ably necessary to enable independent
replication of the program output; and

(viii) Computer simulation models of-
fered in evidence or relied upon as sup-
port for other evidence, shall be bound
by all applicable provisions of this
paragraph (b) and the separate require-
ments of paragraph (a) of this section,
to the extent that portions of the sim-
ulation model utilize or rely upon such
studies. Information that compares the
simulation model output results to the
actual phenomena being modelled,
using data other than those from which
the model was developed, shall be sepa-
rately identified and submitted as evi-
dence supporting the test and valida-
tion of the simulation model. Separate
statements concerning the model limi-
tations, including limiting model de-
sign assumptions and range of data
input utilized in model design, shall be
provided. Where test and validation of
the entire simulation model are not
possible, test and validation informa-
tion shall be provided for disaggregate
portions of the model. If disaggregate
testing and validation are not possible,
separate statements to that effect and
statements regarding operational ex-
perts’ review of model validity shall be
provided.

(2) Upon timely and otherwise proper
request of a party, or sua sponte, the
Commission or the presiding officer
may rule that matters other than those
listed in paragraphs (b)(1)(i) through
(viii) of this section are necessary to
establish the foundation for reception
of the evidence concerned and must be
furnished.

(3) When the requestor is other than
the Commission or the presiding offi-
cer, the cost of producing the material
required in paragraphs (b)(1)(iv), (vi),
and (vii) of this section, shall be borne
by the requesting party unless other-
wise ordered, for good cause shown by
the requestor. When the Commission or
the presiding officer is the requestor, it
may assume or equitably allocate such
costs for good cause shown by the re-
quester.

(4) If the recipient of a request for
materials pursuant to this paragraph
(b) asserts that compliance with the re-
quest would conflict with patent, copy-
right, trade secret or contract rights

39 CFR Ch. Ill (7-1-23 Edition)

applicable to the requested material,
the recipient shall immediately notify
the requestor and the presiding officer.
If valid, the presiding officer shall de-
vise means of accommodating such
rights. Such means may include pro-
tective orders, including access under
protective conditions to the computer
facilities of the recipient of a request,
making material available for inspec-
tion, compensation, or other proce-
dures, according to the nature of the
right affected by compliance with this
paragraph (b). If the presiding officer
determines that compensation is nec-
essary to accommodate the affected
right, the cost of compensation shall be
borne in the same manner that para-
graph (b)(3) of this section prescribes
for bearing the costs referenced there.
If such right cannot be accommodated
by reasonable compensation, or by pro-
tective orders or other procedures, and,
as a result, materials required by this
paragraph (b) cannot be provided, the
presiding officer shall determine, in
the presiding officer’s discretion,
whether evidence that relies upon the
materials not provided shall be admis-
sible or afforded limited weight.

(c) Other studies and analyses. In the
case of all studies and analyses offered
in evidence in hearing proceedings or
relied upon as support for other evi-
dence, other than the kinds described
in paragraphs (a) and (b) of this sec-
tion, there shall be a clear statement
of the study plan, all relevant assump-
tions and a description of the tech-
niques of data collection, estimation
and/or testing. In addition, there shall
be a clear statement of the facts and
judgments upon which conclusions are
based, together with an indication of
the alternative courses of action con-
sidered and the steps taken to ensure
the validity, accuracy, and reliability
of the evidence. Tabulations of input
data, workbooks, and all other mate-
rials necessary to replicate results
shall be made available upon request at
the offices of the Commission.

(d) Ezxpedition. The party who offers
studies or analyses in evidence shall
expedite responses to requests made
pursuant to this section for data or
other information. Responses shall be
served on the requesting party, and no-
tice thereof filed with the Secretary in
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accordance with the provisions of
§3010.127 no later than 3 days after a re-
quest is made under §3010.322(e)(2) or
no later than 14 days after a request is
made under §3010.322(e)(3).

§3010.324 In camera orders.

(a) Definition. Except as hereinafter
provided, documents and testimony
made subject to in camera orders are
not made a part of the public record,
but are kept confidential, and only au-
thorized parties, their counsel, author-
ized Commission personnel, and court
personnel concerned with judicial re-
view shall have access thereto. The
right of the presiding officer, the Com-
mission, and reviewing courts to dis-
close in camera data to the extent nec-
essary for the proper disposition of the
proceeding is specifically reserved.

(b) In camera treatment of documents
and testimony. (1) Presiding officers
shall have authority, but only in those
unusual and exceptional circumstances
when good cause is found on the record,
to order documents or oral testimony
offered in evidence whether admitted
or rejected, to be placed in camera. The
order shall specify the date on which in
camera treatment expires and shall in-
clude:

(i) A description of the documents
and testimony;

(ii) A full statement of the reasons
for granting in camera treatment; and

(iii) A full statement of the reasons
for the date on which in camera treat-
ment expires.

(2) Any party desiring, for the prepa-
ration and presentation of the case, to
disclose in camera documents or testi-
mony to experts, consultants, prospec-
tive witnesses, or witnesses, shall
make application to the presiding offi-
cer setting forth the justification
therefor. The presiding officer, in
granting such application for good
cause found, shall enter an order pro-
tecting the rights of the affected par-
ties and preventing unnecessary disclo-
sure of information. In camera docu-
ments and the transcript of testimony
subject to an in camera order shall be
segregated from the public record and
filed in a sealed envelope, bearing the
title and docket number of the pro-
ceeding, the mnotation ‘“In Camera

§3010.325

Record under §3010.323,” and the date
on which in camera treatment expires.

(c) Release of in camera information. In
camera documents and testimony shall
constitute a part of the confidential
records of the Commission. However,
the Commission, on its own motion or
pursuant to a request, may make in
camera documents and testimony avail-
able for inspection, copying, or use by
any other governmental agency. The
Commission shall, in such cir-
cumstances, give reasonable notice of
the impending disclosure to the af-
fected party. However, such notice may
be waived in extraordinary cir-
cumstances for good cause.

(d) Briefing of in camera information.
In the submittal of proposed findings,
briefs, or other papers, counsel for all
parties shall make a good faith at-
tempt to refrain from disclosing the
specific details of in camera documents
and testimony. This shall not preclude
references in such proposed findings,
briefs, or other papers to such docu-
ments or testimony including general-
ized statements based on their con-
tents. To the extent that counsel con-
sider it necessary to include specific
details of in camera data in their pres-
entations, such data shall be incor-
porated in separate proposed findings,
briefs, or other papers marked ‘‘con-
fidential,”” which shall be placed in
camera and become a part of the in cam-
era record.

§3010.325 Depositions.

(a) When permissible. The testimony
of a witness may be taken by deposi-
tion when authorized by the Commis-
sion or the presiding officer on applica-
tion of any party before the hearing is
closed. An authorization to take the
deposition of a witness will be issued
only if:

(1) The person whose deposition is to
be taken would be unavailable at the
hearing;

(2) The deposition is deemed nec-
essary to perpetuate the testimony of
the witness; or

(3) The taking of the deposition is
necessary to prevent undue and exces-
sive expense to a party and will not re-
sult in undue delay or an undue burden
to other parties.
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(b) Application. An application for au-
thorization to take testimony by depo-
sition shall be filed with the Commis-
sion or the presiding officer and shall
state:

(1) The name, identification, and post
office address of the witness;

(2) The subject matter of the testi-
mony.

(3) The time and place of taking the
deposition;

(4) The name, identification, and post
office address of the officer before
whom the deposition is to be taken;
and

(5) The reasons why the testimony of
such witness should be taken by depo-
sition.

(c) Authorization. If the application so
warrants, the Commission or the pre-
siding officer will issue and serve or
cause to be served on the parties with-
in a reasonable time in advance of the
time fixed for taking testimony, an au-
thorization for the taking of such testi-
mony by deposition. Such authoriza-
tion shall name the witness, the time,
place, and officer before whom the dep-
osition shall be taken, and shall specify
the number of copies of the deposition
to be submitted to the Commission.
The authorization may include such
terms and conditions as the Commis-
sion or the presiding officer deems fair
and reasonable.

(d) Qualifications of officer before
whom taken. Such deposition may be
taken before a presiding officer or
other authorized representative of the
Commission, or any officer, not being
counsel or attorney for any party or
having an interest in the proceeding,
authorized to administer oaths by the
laws of the United States or of the
place where the deposition is to be
taken.

(e) Oath and reduction to writing. The
officer before whom the deposition is
to be taken shall put the witness on
oath or affirmation and shall person-
ally, or by someone acting under the
officer’s direction and in the officer’s
presence, record the examination of the
witness. The examination shall be
transcribed in the form specified in
§3010.124(a), signed by the witness, and
certified in the usual form by the offi-
cer. The original of the deposition, to-
gether with the number of copies re-

39 CFR Ch. Ill (7-1-23 Edition)

quired by the authorization to be made
by such officer, shall be forwarded by
the officer to the Secretary by personal
delivery or registered mail. Upon re-
ceipt, the Secretary shall hold the
original for use in the hearing upon re-
quest by any party and shall make cop-
ies available for public inspection.

(f) Scope and conduct of examination.
Unless otherwise directed in the au-
thorization, the witness may be ques-
tioned regarding any matter which is
relevant to the issues involved in the
proceeding. Parties shall have the right
for cross-examination and objection. In
lieu of participation in the oral exam-
ination, parties may transmit written
interrogatories to the officer who shall
propound them to the witness.

(g) Objections. The officer before
whom the deposition is taken shall not
have the power to rule upon procedural
matters or the competency, materi-
ality, or relevancy of questions. Proce-
dural objections or objections to ques-
tions of evidence shall be stated briefly
and recorded in the deposition without
argument. Objections not stated before
the officer shall be deemed waived.

(h) When a part of the record. No por-
tion of a deposition shall constitute a
part of the record in the proceeding un-
less received in evidence by the pre-
siding officer. If only a portion of the
deposition is offered in evidence by a
party, any other party may require the
party to introduce all of it which is rel-
evant to the part introduced, and any
party may offer in evidence any other
portions.

(i) Fees. Witnesses whose depositions
are taken and the officer taking the
same shall be entitled to the same fees
as are paid for like services in the Dis-
trict Courts of the United States to be
paid directly by the party or parties on
whose application the deposition was
taken.

§3010.330 Briefs.

(a) When filed. At the close of the
taking of testimony in any proceeding,
the Commission or the presiding officer
shall fix the time for the filing and
service of briefs, giving due regard to
the timely issuance of the decision. In
addition, subject to such consideration,
due regard shall be given to the nature
of the proceeding, the complexity and
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importance of the issues involved, and
the magnitude of the record. In cases
subject to a limitation on the time
available to the Commission for deci-
sion, the Commission may direct each
party to file its brief simultaneously
with the filing of briefs by other par-
ties. In cases where, because of the na-
ture of the issues and the record or the
limited number of parties involved, the
filing of initial and reply briefs, or the
filing of initial, answering, and reply
briefs, will not unduly delay the con-
clusion of the proceeding and will aid
in the proper disposition of the pro-
ceeding, the parties may be directed to
file more than one brief and at dif-
ferent times rather than a single brief
filed simultaneously with briefs filed
by other parties. The Commission or
presiding officer may also order the fil-
ing of briefs during the course of the
proceeding.

(b) Contents. Each brief filed with the
Commission shall be as concise as pos-
sible, within any page limitation speci-
fied by the Commission or the pre-
siding officer, and shall include the fol-
lowing in the order indicated:

(1) A subject index with page ref-
erences, and a list of all cases and au-
thorities relied upon, arranged alpha-
betically, with references to the pages
where the citation appears;

(2) A concise statement of the case
from the viewpoint of the filing party;

(3) A clear, concise, and definitive
statement of the position of the filing
party as to the matter before the Com-
mission and the decision to be issued;

(4) A discussion of the evidence, rea-
sons, and authorities relied upon with
exact references to the record and the
authorities; and

(5) Proposed findings and conclusions
with appropriate references to the
record or the prior discussion of the
evidence and authorities relied upon.

(c) Incorporation by references. Briefs
before the Commission or a presiding
officer shall be completely self-con-
tained and shall not incorporate by ref-
erence any portion of any other brief,
pleading, or document.

(d) Excerpts from the record. Testi-
mony and exhibits shall not be quoted
or included in briefs except for short
excerpts pertinent to the argument
presented.

§3010.333

(e) Filing and service. Briefs shall be
filed with the Commission and served
on all parties as required pursuant to
subpart B of this part.

§3010.331 Proposed findings and con-
clusions.

The Commission or the presiding of-
ficer may direct the filing of proposed
findings and conclusions with a brief
statement of the supporting reasons for
each proposed finding and conclusion.

§3010.332 Oral argument before the
presiding officer.

In any case in which the presiding of-
ficer is to issue an intermediate deci-
sion, such officer may permit the pres-
entation of oral argument when, in the
presiding officer’s opinion, time per-
mits, and the nature of the pro-
ceedings, the complexity or importance
of the issues of fact or law involved,
and the public interest warrants hear-
ing such argument. The presiding offi-
cer shall determine the time and place
for oral argument, and may specify the
issue or issues on which oral argument
is to be presented, the order in which
the presentations shall be made, and
the amount of time allowed each party.
A request for oral argument before the
issuance of an intermediate decision
shall be made during the course of the
hearing on the record.

§3010.333 Oral argument before the
Commission.

(a) When ordered. In any proceeding
before the Commission for decision, the
Commission, upon the request of any
party or on its own initiative, may
order oral argument when, in the Com-
mission’s discretion, time permits, and
the nature of the proceedings, the com-
plexity or importance of the issues of
fact or law involved, and public inter-
est warrants such argument.

(b) How requested. Any party in a pro-
ceeding before the Commission for de-
cision may request oral argument be-
fore the Commission by filing a timely
motion. In a proceeding before the
Commission on exceptions to an inter-
mediate decision, such motion shall be
filed no later than the date for the fil-
ing of briefs on exceptions.

(c) Notice of oral argument. The Com-
mission shall rule on requests for oral
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argument, and if argument is allowed,
the Commission shall notify the par-
ties of the time and place set for argu-
ment, the amount of time allowed each
party, and the issue or issues on which
oral argument is to be heard. Unless
otherwise ordered by the Commission,
oral argument shall be limited to mat-
ters properly raised on the record and
in the briefs before the Commission.

(d) Use of documents at oral argument.
Charts, graphs, maps, tables, and other
written material may be presented to
the Commission at oral argument only
if limited to facts in the record of the
case being argued and if copies of such
documents are filed with the Secretary
and served on all parties at least seven
days in advance of the argument. En-
largements of such charts, graphs,
maps, and tables may be used at the ar-
gument provided copies are filed and
served as required by this paragraph.

§3010.334 Commission decisions.

(a) At the conclusion of a proceeding
on the record with the opportunity for
a hearing, the Commission shall issue a
final decision which either:

(1) Adopts an intermediate decision
prepared by a presiding officer; or

(2) Rules upon the matters that are
before the Commission, or provides ex-
planation for why such rulings are not
being provided.

(b) Commission decisions shall be
based on the evidence entered into the
record, and consider the arguments
filed on brief. Argument provided in
comments may further inform the
Commission’s decision, but have no
evidentiary standing and are not re-
quired to be addressed in the final deci-
sion.

(c) An intermediate decision may be
adopted by the Commission in whole or
in part. When an intermediate decision
is adopted in part, the Commission
shall explain its decisions regarding
both what is and is not adopted.

(d) When exceptions, or objections to
exceptions, to an intermediate decision
are filed pursuant to §3010.336 by any
party to the proceeding, the Commis-
sion shall consider and rule upon such
exceptions, or objections to exceptions
in its final decision.

(e) Commission decisions shall be
filed in the docket and served on all

39 CFR Ch. Ill (7-1-23 Edition)

parties. Commission decisions shall be
part of the record of the proceeding.

§3010.335 Intermediate decisions.

(a) An intermediate decision shall be
issued by the presiding officer which
rules upon the matters that are before
the Commission, or provides expla-
nation for why such rulings are not
being provided, in a proceeding on the
record with the opportunity for a hear-
ing when:

(1) The Commission is not sitting en
banc; or

(2) The presiding office has been di-
rected to issue an intermediate deci-
sion by Commission notice or order.

(b) Intermediate decisions shall be
based on the evidence entered into the
record, and shall consider the argu-
ments filed on brief. Arguments pro-
vided in comments may further inform
the presiding officer’s decision, but are
not required to be addressed in the in-
termediate decision.

(c) Intermediate decisions shall be
filed in the docket and served on all
parties. Intermediate decisions shall be
part of the record of the proceeding.

(d) Intermediate decisions are subject
to review by the Commission and sub-
ject to challenge by parties to the pro-
ceeding through the filing of excep-
tions pursuant to §3010.336. After re-
view and consideration of the excep-
tions filed, intermediate decisions may
be adopted by the Commission, in
whole or in part, as part of the final de-
cision in the proceeding.

(e)(1) The Commission may, at any
time, direct the omission of an inter-
mediate decision and the certification
of the record for the Commission’s con-
sideration sitting en banc. Parties to a
proceeding may, by motion, request
the omission of an intermediate deci-
sion and the certification of the record
for the Commission’s consideration sit-
ting en banc. Motions shall specify:

(i) The concurrence of other parties;
and

(ii) Whether opportunity for filing
briefs or presenting oral argument to
the Commission is desired or waived.

(2) Failure of any party to object to
such request shall constitute a waiver
of any objections. Motions shall be
filed no later than the deadline for the
filing of briefs. In either instance, the
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decision to omit an intermediate deci-
sion shall be based upon the consider-
ation of the novelty of the matters be-
fore the Commission, and the timely
and efficient operation of the docket.

§3010.336 Exceptions to intermediate
decisions.

(a) Briefs on exceptions and opposing
exceptions. Any party in a proceeding
may file exceptions to any inter-
mediate decision by first filing a notice
of intent to file a brief on exceptions
with the Commission within seven days
after the date of issuance of the inter-
mediate decision or such other time as
may be fixed by the Commission. The
brief on exceptions shall be filed with
the Commission within 30 days after
the date of issuance of the inter-
mediate decision or such other time as
may be fixed by the Commission. Any
party to a proceeding may file a re-
sponse to briefs on exceptions within 20
days after the time limited for the fil-
ing of briefs on exceptions or such
other time as may be fixed by the Com-
mission. No further response will be en-
tertained unless the Commission, upon
motion for good cause shown or on its
own initiative, so orders.

(b) Filing and contents. Briefs on ex-
ceptions and briefs opposing exceptions
shall be filed in accordance with
§3010.330. In briefs on exceptions, the
discussion of evidence, reasons and au-
thorities shall be specifically directed
to the findings, conclusions and rec-
ommendations in the intermediate de-
cision to which exception is taken.
Briefs on exceptions should not include
a discussion of evidence and authori-
ties on matters and issues to which no
exception to the intermediate decision
is taken. Briefs on exceptions and
briefs opposing exceptions need not
contain a statement of the case to the
extent that it was correctly stated in
either the intermediate decision or the
brief on exceptions of another party to
which reference is made.

(c) Failure to except results in waiver.
Any party who fails to except or object
to any part of an intermediate decision
in its brief on exceptions may not
thereafter raise such exceptions or ob-
jections which shall be deemed to have
been waived.
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SOURCE: 83 FR 31281, July 3, 2018, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

EFFECTIVE DATE NOTE: At 88 FR 37154, June
7, 2023, the authority citation for part 3011
was revised, effective July 7, 2023. For the
convenience of the user, the revised text is
set forth as follows:

AUTHORITY: 39 U.S.C. 407, 503, 504.

Subpart A—General Provisions

§3011.100 Applicability and Scope.

(a) Applicability. The rules in this
part apply whenever:

(1) The Postal Service claims that
any materials it provides to the Com-
mission in connection with any pro-
ceeding or other purpose under title 39
of the U.S. Code, contain non-public in-
formation;

(2) Any person other than the Postal
Service claims that any materials it
provides to the Commission contain
non-public information;

(3) The Commission is in the process
of determining the appropriate degree
of confidentiality to be accorded mate-
rials identified by any person to con-
tain non-public information in accord-
ance with these rules; or

(4) The Commission is in the process
of determining how to ensure appro-
priate confidentiality for materials
identified to contain non-public infor-
mation that is furnished to any person
in accordance with these rules.

(b) Scope. Information includes, but is
not limited to, explanations, confirma-
tions, factual descriptions, and data.
Document refers to a hard copy or elec-
tronic conveyance of information and
may be stored in any medium from
which information can be obtained ei-
ther directly or, if necessary, after
translation into a reasonably usable
form. Documents include, but are not
limited to, writings, notes, graphs,
charts, data files, emails, drawings,
photographs, and images. Things in-
clude all matter, other than docu-
ments, that convey information. Docu-
ments and things shall collectively be
referred to as materials.

EFFECTIVE DATE NOTE: At 88 FR 37154, June
7, 2023, §3011.100 was amended by adding
paragraph (c), effective July 7, 2023. For the
convenience of the user, the revised text is
set forth as follows:

39 CFR Ch. Il (7-1-23 Edition)
§3011.100 Applicability and scope.

* * * * *

(c) Exemption. Except for the cir-
cumstances described in paragraphs (c)(1)
through (3) of this section, the rules in this
part do not apply to any non-public mate-
rials (and the non-public information con-
tained therein) provided to the Commission
by any person in connection with activities
under 39 U.S.C. 407(b)(2)(A).

(1) The following persons shall adhere to
the requirements of §3011.302 regarding the
non-dissemination, use, and care of the non-
public materials (and the non-public infor-
mation contained therein) provided to the
Commission in connection with activities
under 39 U.S.C. 407(b)(2)(A).

(i) Members of the Commission;

(ii) Commission employees; and

(iii) Non-employees who have executed ap-
propriate non-disclosure agreements (such as
contractors, attorneys, or subject matter ex-
perts) assisting the Commission in carrying
out its duties.

(2) Any person that discovers that non-pub-
lic materials provided to the Commission in
connection with activities under 39 U.S.C.
407(b)(2)(A) have been inadvertently included
within materials that are accessible to the
public shall follow the procedures of
§3011.205.

(3) Non-public materials provided to the
Commission in connection with activities
under 39 U.S.C. 407(b)(2)(A) are construed to
exclude each of the following:

(i) Non-public materials provided by the
Postal Service to the Commission pursuant
to a subpoena issued in accordance with part
3013 of this chapter;

(ii) Non-public materials filed in response
to an information request issued in accord-
ance with §3010.170 of this chapter;

(iii) Non-public materials filed in compli-
ance with any applicable Postal Service re-
porting required under part 3050 or part 3055
of this chapter; and

(iv) Non-public materials filed in a Com-
mission docket.

§3011.101 Definitions.

(a) Non-public materials means any
documents or things that are provided
to the Commission and identified as
containing non-public information.
The Postal Service may claim that in-
formation that would be exempt from
disclosure pursuant to 39 U.S.C. 410(c),
504(g), 3652(f), or 3654(f) is non-public in-
formation. Any person other than the
Postal Service with a proprietary in-
terest in the materials may claim that
information that would be protectable
under Federal Rule of Civil Procedure
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26(c) is non-public information. Any
person may claim that information
that is exempt from public disclosure
under 5 U.S.C. 552(b) is non-public in-
formation. Non-public materials cease
to be non-public if the status has ex-
pired or has been terminated by the
Commission pursuant to this part. Ex-
cept as provided by §3011.205, non-pub-
lic materials cease to be non-public if
the submitter publicly discloses the
materials with the consent of each af-
fected person with a propriety interest
in the materials (if applicable). The
cessation of non-public status applies
to the particular document or thing
and the particular information con-
tained therein (in whole or in part, as
applicable).

(b) Submitter means any natural or
legal person, including the Postal Serv-
ice, that provides non-public materials
to the Commission and seeks non-pub-
lic treatment in accordance with the
rules of this part.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9641, Feb. 19, 2020]

§3011.102 Treatment of non-public ma-
terials.

(a) Except as described in part 3011 or
part 3006 of this chapter, the Commis-
sion will neither disclose nor grant ac-
cess to any non-public materials (and
the non-public information contained
therein).

(b) To accord appropriate confiden-
tiality to non-public information and
non-public materials during any stage
of a proceeding before the Commission,
or in connection with any other pur-
pose under title 39 of the U.S. Code, the
Commission may, based on Federal
Rule of Civil Procedure 26(c):

(1) Prohibit the public disclosure of
the non-public information and non-
public materials;

(2) Specify terms for public disclo-
sure of the non-public information and
non-public materials;

(3) Order a specific method for dis-
closing the non-public information and
non-public materials;

(4) Restrict the scope of the disclo-
sure of the non-public information and
non-public materials as they relate to
certain matters;

§3011.103, Nt.

(5) Restrict who may access the non-
public information and non-public ma-
terials;

(6) Require that a trade secret be re-
vealed only in a specific and limited
manner or to limited or specified per-
sons; and

(7) Order other relief as appropriate
including sealing a deposition or part
of a proceeding.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9641, Feb. 19, 2020]

§3011.103 Commission action to deter-
mine non-public treatment.

(a) Information requests as described
in §3010.170 of this chapter, preliminary
notices, or interim orders may be
issued to help the Commission deter-
mine the non-public treatment, if any,
to be accorded to the materials
claimed by any person to be non-pub-
lic.

(b) Upon motion by any person, the
Commission may issue an order con-
taining a description of and timeframe
for the non-public treatment, if any, to
be accorded to materials claimed by
any person to be non-public.

(c) Upon its own motion, the Com-
mission may issue notice of its prelimi-
nary determination concerning the ap-
propriate degree of protection, if any,
to be accorded to materials claimed by
any person to be non-public. A response
is due within seven calendar days of
issuance of the preliminary determina-
tion, unless the Commission otherwise
provides. No reply to a response shall
be filed, unless the Commission other-
wise provides. Pending the Commis-
sion’s resolution of the preliminary de-
termination, information designated as
non-public will be accorded non-public
treatment. The Commission will enter
an order determining what non-public
treatment, if any, will be accorded to
the materials after the response period
described in this paragraph has ex-
pired. The determination of the Com-
mission shall follow the applicable
standard described in §3011.104.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9641, Feb. 19, 2020]

EFFECTIVE DATE NOTE: At 88 FR 37154, June
7, 2023, §3011.103 was amended by revising
paragraph (a), effective July 7, 2023. For the
convenience of the user, the revised text is
set forth as follows:
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§3011.104

§3011.103 Commission action to determine
non-public treatment.

(a) The inadvertent failure of a submitter
to concomitantly provide all documents re-
quired by §3011.200(a) does not prevent the
Commission from according appropriate con-
fidentiality to non-public information con-
tained with any materials provided to the
Commission. Information requests as de-
scribed in §3010.170 of this chapter, prelimi-
nary notices, or interim orders may be
issued to help the Commission determine the
non-public treatment, if any, to be accorded
to the materials claimed by any person to be
non-public.

* * * * *

§3011.104 Standard for public disclo-
sure of materials claimed to contain
non-public information.

(a) In determining whether to pub-
licly disclose materials claimed by the
Postal Service to contain non-public
information, the Commission shall bal-
ance the nature and extent of the like-
ly commercial injury identified by the
Postal Service against the public inter-
est in maintaining the financial trans-
parency of a government entity com-
peting in commercial markets.

(b) In determining whether to pub-
licly disclose materials in which the
Commission determines any person
other than the Postal Service has a
proprietary interest, the Commission
shall balance the interests of the par-
ties consistent with the analysis under-
taken by a federal court when applying
the protective conditions appearing in
Federal Rule of Civil Procedure 26(c).

Subpart B—Submitting Non-Public
Materials and Seeking Non-
Public Treatment

§3011.200 General requirements for
submitting non-public materials
and seeking non-public treatment.

(a) Whenever providing non-public
materials to the Commission, the sub-
mitter shall concomitantly provide the
following: An application for non-pub-
lic treatment that clearly identifies all
non-public materials and describes the
circumstances causing them to be sub-
mitted to the Commission in accord-
ance with §3011.201, a redacted (public)
version of the non-public materials in
accordance with §3011.202, and an

39 CFR Ch. Ill (7-1-23 Edition)

unredacted (sealed) version of the non-
public materials in accordance with
§3011.203.

(b) Before submitting non-public ma-
terials to the Commission, if the sub-
mitter has reason to believe that any
person other than the submitter has a
proprietary interest in the information
contained within the non-public mate-
rials, the submitter shall inform each
affected person of the nature and scope
of the submission to the Commission,
including the pertinent docket designa-
tion(s) (to the extent practicable) and
that the affected person may address
any confidentiality concerns directly
with the Commission.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9641, Feb. 19, 2020]

§3011.201 Application for non-public
treatment.

(a) Burden of persuasion. An applica-
tion for non-public treatment shall ful-
fill the burden of persuasion that the
materials designated as mnon-public
should be withheld from the public.

(b) Contents of application. An appli-
cation for non-public treatment shall
include a specific and detailed state-
ment setting forth the information
specified in paragraphs (b)(1) through
(8) of this section:

(1) The rationale for claiming that
the materials are non-public, including
the specific statutory provision(s) sup-
porting the claim, and an explanation
justifying application of the provi-
sion(s) to the materials.

(2) A statement of whether the sub-
mitter, any person other than the sub-
mitter, or both have a proprietary in-
terest in the information contained
within the non-public materials, and
the identification(s) specified in para-
graphs (b)(2)(i) through (iii) of this sec-
tion (whichever is applicable). For pur-
poses of this paragraph, identification
means the name, phone number, and
email address of an individual.

(i) If the submitter has a proprietary
interest in the information contained
within the materials, identification of
an individual designated by the sub-
mitter to accept actual notice of a mo-
tion related to the non-public mate-
rials or notice of the pendency of a sub-
poena or order requiring production of
the materials.
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(ii) If any person other than the sub-
mitter has a proprietary interest in the
information contained within the ma-
terials, identification of each person
who is known to have a proprietary in-
terest in the information. If such an
identification is sensitive or impracti-
cable, an explanation shall be provided
along with the identification of an in-
dividual designated by the submitter to
provide notice to each affected person.

(iii) If both the submitter and any
person other than the submitter have a
proprietary interest in the information
contained within the non-public mate-
rials, identification in accordance with
both paragraphs (b)(2)(i) and (ii) of this
section shall be provided. The sub-
mitter may designate the same indi-
vidual to fulfill the requirements of
paragraphs (b)(2)(i) and (ii) of this sec-
tion.

(3) A description of the information
contained within the materials claimed
to be non-public in a manner that,
without revealing the information at
issue, would allow the Commission to
thoroughly evaluate the basis for the
claim that the information contained
within the materials are non-public.

(4) Particular identification of the
nature and extent of the harm alleged
and the likelihood of each harm alleged
to result from disclosure.

(5) At least one specific hypothetical,
illustrative example of each alleged
harm.

(6) The extent of the protection from
public disclosure alleged to be nec-
essary.

(7) The length of time for which non-
public treatment is alleged to be nec-
essary with justification thereof.

(8) Any other relevant factors or rea-
sons to support the application.

(c) Incorporation by reference. If the
material designated as non-public has
been previously claimed to be non-pub-
lic material by a prior application for
non-public treatment, the submitter
may incorporate by reference the prior
application. Any application that in-
corporates by reference a prior applica-
tion that is accessible through the
Commission’s website (http://
www.prc.gov) shall state the date, dock-
et number, and the name of the filer of
the prior application. In all other cir-
cumstances, the application that incor-

§3011.203

porates by reference a prior application
shall attach the prior application.

§3011.202 Redacted version of the
non-public materials.

(a) Except as allowed under para-
graph (b) of this section, the submitter
shall use the graphical redaction
(blackout) method to redact non-public
information from the materials. The
submitter shall blackout only the in-
formation that is claimed to be non-
public.

(b) The submitter shall justify using
any other redaction method. The appli-
cation for non-public treatment shall
state with particularity the competi-
tive harm or practical difficulty al-
leged to result from using the blackout
method. The submitter shall specifi-
cally identify any alterations made to
the unredacted version, including the
location and number of lines or pages
removed.

(c) If electronic, the redacted version
shall be filed in a searchable format,
unless the submitter certifies that
doing so would be impracticable.

§3011.203 Unredacted version of the
non-public materials.

(a) Each page or portion of the
unredacted version of the materials for
which non-public treatment is sought
shall be marked in a manner reason-
ably calculated to alert custodians to
the confidential nature of the mate-
rials.

(b) The Filing Online method that re-
sults in posting a document that is
available to the public, which is acces-
sible through the Commission’s website
(http://www.prc.gov) described under
part 3010, subpart B of this chapter
may not be used to submit the
unredacted version of non-public mate-
rials.

(c) The filing of the unredacted
version of the non-public materials
shall be made in accordance with the
following requirements.

(1) Except if using an alternative sys-
tem approved by the Commission under
paragraph (c)(2) of this section, the
unredacted version of the non-public
materials shall be filed in a sealed en-
velope clearly marked ‘‘Confidential.
Do Not Post on Web” to the Office of
Secretary and Administration, Postal
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§3011.204

Regulatory Commission, 901 New York
Avenue NW, Suite 200, Washington, DC
20268-0001. The unredacted version of
the non-public materials may not be
password protected. Two copies of the
unredacted version of a non-public doc-
ument shall be filed using an electronic
format such as compact discs (CDs), or
digital video discs or digital versatile
discs (DVDs) that shall be clearly
marked ‘‘Confidential. Do Not Post on
Web.”” If making an electronic
unredacted version of a non-public doc-
ument is impracticable, two hard cop-
ies (paper) versions of the non-public
document may be filed.

(2) The Secretary of the Commission
has authority to approve the use of a
secure alternative system to file non-
public materials. The Secretary may
set forth any minimum requirements
associated with using an alternative
system. If a filer using the alternative
system fails to comply with any of the
Secretary’s requirements, the Sec-
retary has discretion to revoke the fil-
er’s eligibility to use the alternative
system or impose requirements specific
to the filer as necessary to ensure se-
cure transmission of non-public mate-
rials.

(d) The unredacted version of a
spreadsheet shall display the formulas
used and their links to related spread-
sheets. The unredacted version of
workpapers or data shall be submitted
in a form, and be accompanied by suffi-
cient explanation and documentation,
to allow them to be replicated using a
publicly available PC application.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9641, Feb. 19, 2020]

§3011.204 Protections for any person
other than the submitter with a
proprietary interest.

Any person other than the submitter
with a proprietary interest in mate-
rials that have been or will be sub-
mitted to the Commission may address
any confidentiality concerns directly
with the Commission by seeking non-
public treatment in accordance with
the requirements of this subpart, re-
sponding to a motion for access to non-
public materials in accordance with
the requirements of subpart C of this
part, or responding to a motion for dis-
closure of non-public materials in ac-

39 CFR Ch. Ill (7-1-23 Edition)

cordance with the requirements of sub-
part D of this part.

§3011.205 Non-public materials inad-
vertently submitted publicly.

(a) Any filer or person with a propri-
etary interest that discovers the inclu-
sion of materials that could have been
subject to a claim for non-public treat-
ment are contained within a public fil-
ing made in accordance with subpart B
to part 3010 of this chapter shall tele-
phone Dockets personnel immediately
to request that the non-public mate-
rials be removed from the publicly
available materials. Upon receipt of
that telephone request, Dockets per-
sonnel will remove from the publicly
available materials those materials for
which non-public treatment are being
requested until the end of the next
business day in order to provide the
filer or person with a proprietary inter-
est an opportunity to file an applica-
tion for non-public treatment and the
non-public materials in accordance
with the requirements of this subpart.
If any filer makes repeated use of this
rule, the Secretary has discretion to
impose additional requirements on this
filer as necessary to ensure secure fil-
ing of non-public materials.

(b) Any submitter or person with a
proprietary interest that discovers the
inclusion of materials that could have
been subject to a claim for non-public
treatment are contained within a pub-
licly available submission made to the
Commission in circumstances other
than through a public filing made in
accordance with subpart B to part 3010
of this chapter shall telephone the
Commission personnel to whom the
submission was directed immediately
to request that the non-public mate-
rials be removed from the publicly
available materials. Upon receipt of
that telephone request, the Commis-
sion personnel will remove from the
publicly available materials those ma-
terials for which non-public treatment
are being requested until the end of the
next business day in order to provide
the submitter or person with a propri-
etary interest an opportunity to sub-
mit an application for non-public
treatment and the non-public mate-
rials in accordance with the require-
ments of this subpart. If any submitter
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makes repeated use of this rule, the
Secretary has discretion to impose ad-
ditional requirements on this sub-
mitter as necessary to ensure secure
submission of non-public materials.

(c) An application for non-public
treatment made under paragraph (a) or
(b) of this section shall also clearly in-
dicate if any special relief is sought.
Examples of special relief include a re-
quest that any person not granted ac-
cess to the materials under §3011.300 or
§3011.301 perform any or all of the fol-
lowing actions:

(1) Immediately destroy or return all
versions of the materials that are
claimed to have been inadvertently
submitted publicly;

(2) Refrain from disclosing or using
the materials, and the information
contained therein, that are claimed to
be non-public; and

(3) Take reasonable steps to retrieve
any materials, and the information
contained therein, that are claimed to
be non-public and were disclosed to any
person not granted access to the mate-
rials under §3011.300 or §3011.301 prior
to the submission of application for
non-public treatment.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9641, Feb. 19, 2020]

Subpart C—Seeking Access to
Non-Public Materials

§3011.300 Eligibility for access to non-
public materials.

(a) The following persons may access
non-public materials without an order
issued pursuant to §3011.301(e):

(1) Members of the Commission;

(2) Commission employees, including
Public Representatives, carrying out
their official responsibilities;

(3) Non-employees who have executed
appropriate non-disclosure agreements
(such as contractors, attorneys, or sub-
ject matter experts), assisting the
Commission in carrying out its duties;

(4) Reviewing courts and their staffs;
and

(5) Court reporters, stenographers, or
persons operating audio or video re-
cording equipment for such court re-
porters or stenographers at hearings or
depositions.

(b) No person involved in competitive
decision-making for any individual or

§3011.301

entity that might gain competitive ad-
vantage from using non-public mate-
rials shall be granted access to non-
public materials. Involved in competi-
tive decision-making includes con-
sulting on marketing or advertising
strategies, pricing, product research
and development, product design, or
the competitive structuring and com-
position of bids, offers or proposals. It
does not include rendering legal advice
or performing other services that are
not directly in furtherance of activities
in competition with an individual or
entity having a proprietary interest in
the protected material.

(c) Any person not described in para-
graph (a) or (b) of this section may re-
quest access to non-public materials as
described in §3011.301, for the purpose
of aiding participation in a pending
Commission proceeding (including
compliance proceedings) or aiding the
initiation of a proceeding before the
Commission.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9642, Feb. 19, 2020; 86 FR 48503, Aug. 31,
2021]

§3011.301 Motion for access to non-
public materials.

(a) Filing requirements. A request for
access to non-public materials shall be
made by filing a motion with the Com-
mission. Any part of the motion reveal-
ing non- public information shall be
filed in accordance with subpart B of
this part. The motion shall be filed in
the docket in which the materials were
filed or in the docket in which the ma-
terials will be used; in all other cir-
cumstances, the motion shall be filed
in the G docket for the applicable fis-
cal year.

(b) Content requirements. The motion
shall:

(1) Identify the particular non-public
materials to which the movant seeks
access;

(2) Include a detailed statement jus-
tifying the request for access:

(1) If access is sought to aid partici-
pation in any pending Commission pro-
ceeding, the motion shall identify all
proceedings (including compliance pro-
ceedings) in which the movant proposes
to use the materials and how those ma-
terials are relevant to those pro-
ceedings, or
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§3011.302

(ii) If access is sought to aid initi-
ation of a proceeding before the Com-
mission, the motion shall describe the
subject of the proposed proceeding, how
the materials sought are relevant to
that proposed proceeding, and when the
movant anticipates initiating the pro-
posed proceeding;

(3) List all relevant affiliations, in-
cluding employment or other relation-
ship (including agent, consultant or
contractor) with the movant, and
whether the movant is affiliated with
the delivery services, communications
or mailing industries;

(4) Specify if actual notice of the mo-
tion has been provided to each person
identified in the application pursuant
to §3011.201(b)(2). If the motion states
that actual notice has been provided,
the motion shall identify the indi-
vidual(s) to whom actual notice was
provided, the date(s) and approximate
time(s) of actual notice, the method(s)
of actual notice (by telephone con-
versation, face-to-face conversation, or
an exchange of telephone or email mes-
sages), and whether the movant is au-
thorized to represent that the motion
(in whole or in part) has been resolved
or is contested by the submitter or any
other affected person;

(5) Attach a description of protective
conditions completed and signed by the
movant’s attorney or non-attorney rep-
resentative, who may use and modify
the template Protective Conditions
Statement in Appendix A to this sub-
part; and

(6) Attach a certification to comply
with protective conditions executed by
each person (and any individual work-
ing on behalf of that person) seeking
access, who may use and modify the
template Certification to Comply with
Protective Conditions in Appendix A to
this subpart.

(c) Response. If actual notice of the
motion was provided in advance of the
filing to each person identified pursu-
ant to §3011.201(b)(2) by telephone con-
versation, face-to-face conversation, or
an exchange of telephone or email mes-
sages, a response to the motion is due
within three business days of the filing
of the motion, unless the Commission
otherwise provides. In all other cir-
cumstances, a response to the motion
is due within seven calendar days of fil-

39 CFR Ch. Ill (7-1-23 Edition)

ing the motion, unless the Commission
otherwise provides.

(d) Reply. No reply to a response shall
be filed, unless the Commission other-
wise provides.

(e) Commission ruling. The Commis-
sion may enter an order at any time
after receiving a motion if the movant
states that actual notice has been
given to each person identified pursu-
ant to §3011.201(b)(2) and that the mov-
ant is authorized to represent that the
motion is uncontested. In all other cir-
cumstances, the Commission will enter
an order determining if access will be
granted after the response period de-
scribed in paragraph (c) of this section
has expired. If no opposition to the mo-
tion has been filed by the submitter or
any person other than the submitter
with a proprietary interest before the
expiration of the response period de-
scribed in paragraph (c) of this section,
the Commission may issue an order
granting access, subject to the agreed
protective conditions. In determining
whether to grant access to non-public
materials, the Commission shall bal-
ance the interests of the parties con-
sistent with the analysis undertaken
by a Federal court when applying the
protective conditions appearing in Fed-
eral Rule of Civil Procedure 26(c). If ac-
cess is granted, access shall commence
following the issuance of the appro-
priate order setting forth all protective
conditions.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9642, Feb. 19, 2020]

§3011.302 Non-dissemination, use, and
care of non-public materials.

(a) No person who has been granted
access to non-public materials in ac-
cordance with §3011.300 or §3011.301
may disseminate the materials or the
information contained therein, in
whole or in part, to any person not al-
lowed access pursuant to §3011.300 or
§3011.301.

(b) Persons with access to non-public
materials under §3011.300 or §3011.301
shall use non-public materials only for
the purposes for which the non-public
materials are supplied.

(c) Persons with access to non-public
materials under §3011.300 or §3011.301
shall protect the non-public materials
from any person not granted access
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under §3011.300 or §3011.301 by using the
same degree of care, but no less than a
reasonable degree of care, to prevent
the unauthorized disclosure of these
materials as those persons, in the ordi-
nary course of business, would be ex-
pected to use to protect their own pro-
prietary material or trade secrets and
other internal, confidential, commer-
cially sensitive, and privileged infor-
mation.

[85 FR 9642, Feb. 19, 2020]

§3011.303 Sanctions for violating pro-
tective conditions.

(a) If a person who has been granted
access to non-public materials under
§3011.301 violates the terms of the order
granting access, the Commission may
impose sanctions on the person who
violated the order, the persons or enti-
ties on whose behalf the person was
acting, or both. The sanctions may in-
clude any or all of the following:

(1) Dismissing the proceeding in
whole or in part;

(2) Ruling by default against the per-
son who violated the order or the per-
sons or entities on whose behalf the
person was acting;

(3) Revoking access to non-public
materials;

(4) Restricting access to non-public
materials in the future; or

() Such other sanctions, as deemed
appropriate by the Commission.

(b) This rule does not prevent any
person, including the Postal Service,
whose interests are damaged by the
violation of an order granting access
subject to protective conditions, from
pursuing any remedies available under
the law against the person who vio-
lated the order, the persons or entities
on whose behalf the person was acting,
or both.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9642, Feb. 19, 2020]

§3011.304 Termination and amend-
ment of access to non-public mate-
rials.

(a) Termination of access. (1) Except as
provided in paragraph (b) of this sec-
tion, access to non-public materials
granted under §3011.301 terminates ei-
ther when the Commission issues the
final order or report concluding the
proceeding(s) in which the participant

§3011.305

who filed the motion seeking access
represented that the non-public mate-
rials would be used, or when the person
granted access withdraws or is other-
wise no longer involved in the pro-
ceeding(s), whichever occurs first. For
purposes of this paragraph, an order or
report is not considered final until
after the possibility of judicial review
expires (including the completion of
any Commission response to judicial
review, if applicable).

(2) Upon termination of access, all
non-public materials, and any dupli-
cates, in the possession of each person
(and any individual working on behalf
of that person) granted access shall be
destroyed or returned to the Commis-
sion. The participant who filed the mo-
tion seeking access shall file with the
Commission a notice of termination of
access and attach a certification of
compliance with protective conditions
executed by each person (and any indi-
vidual working on behalf of that per-
son) granted access to the non-public
materials. The template Certification
of Compliance with Protective Condi-
tions and Termination of Access in Ap-
pendix A to this subpart may be used
and modified to comply with this re-
quirement.

(b) Amendment of access. Any person
may file a motion seeking to amend
any protective conditions related to ac-
cess of non-public materials, including
extending the timeframe for which ac-
cess is granted or expanding the per-
sons to whom access is to be granted,
in accordance with §3011.301.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9643, Feb. 19, 2020]

§3011.305 Producing non-public mate-
rials in non-Commission pro-
ceedings.

(a) If a court or other administrative
agency issues a subpoena or orders pro-
duction of non-public materials that a
person obtained under protective con-
ditions ordered by the Commission, the
target of the subpoena or order shall,
within two days of receipt of the sub-
poena or order, notify each person
identified pursuant to §3011.201(b)(2) of
the pendency of the subpoena or order
to allow time to object to that produc-
tion or to seek a protective order or
other relief.
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(b) Any person that has obtained non-
public materials under protective con-
ditions ordered by the Commission and
seeks to disclose the non-public mate-
rials in a court or other administrative
proceeding shall make a good faith ef-
fort to obtain protective conditions at
least as effective as those set forth in
the Commission order establishing the
protective conditions.

(c) Unless overridden by the review-
ing court or other administrative agen-
cy, protective conditions ordered by
the Commission will remain in effect.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9643, Feb. 19, 2020]

APPENDIX A TO SUBPART C OF PART
3011—TEMPLATE FORMS PROTECTIVE
CONDITIONS STATEMENT

(name of submitter of non-public
materials) requests confidential treatment
of non-public materials identified as
(non-confidential description of non-public
materials) (hereinafter ‘‘these materials’) in
Commission Docket No(s). (designa-
tion of docket(s) in which these materials
were filed).

(name of participant filing mo-
tion) (hereinafter ‘‘the movant’’) requests ac-
cess to these materials related to
(designation of docket(s) or description of
proposed proceeding(s) in which these mate-
rials are to be used) (hereinafter ‘‘this mat-
ter”).

The movant has provided to each person
seeking access to these materials:

© This Protective Conditions Statement;

© the Certification to Comply with Protec-
tive Conditions;

O the Certification of Compliance with
Protective Conditions and Termination of
Access; and

© the Commission’s rules applicable to ac-
cess to non-public materials filed in Commis-
sion proceedings (subpart C of part 3011 of
the U.S. Code of Federal Regulations).

Each person (and any individual working
on behalf of that person) seeking access to
these materials has executed a Certification
to Comply with Protective Conditions by
signing in ink or by typing/s/before his or her
name in the signature block. The movant at-
taches the Protective Conditions Statement
and the executed Certification(s) to Comply
with Protective Conditions to the motion for
access filed with the Commaission.

The movant and each person seeking ac-
cess to these materials agree to comply with
the following protective conditions:

In accordance with 39 CFR 3011.303, the
Commission may impose sanctions on any
person who violates these protective condi-

39 CFR Ch. Ill (7-1-23 Edition)

tions, the persons or entities on whose behalf
the person was acting, or both.

2. In accordance with 39 CFR 3011.300(b), no
person involved in competitive decision-
making for any individual or entity that
might gain competitive advantage from
using these materials shall be granted access
to these materials. Involved in competitive
decision-making includes consulting on mar-
keting or advertising strategies, pricing,
product research and development, product
design, or the competitive structuring and
composition of bids, offers or proposals. It
does not include rendering legal advice or
performing other services that are not di-
rectly in furtherance of activities in com-
petition with an individual or entity having
a proprietary interest in the protected mate-
rial.

3. In accordance with 39 CFR 3011.302(a), a
person granted access to these materials
may not disseminate these materials in
whole or in part to any person not allowed
access pursuant to 39 CFR 3011.300(a) (Com-
mission and court personnel) or 3011.301
(other persons granted access by Commission
order) except in compliance with:

a. Specific Commission order,

b. Subpart B of 39 CFR 3011 (procedure for
filing these materials in Commission pro-
ceedings), or

c. 39 CFR 3011.305 (production of these ma-
terials in a court or other administrative
proceeding).

4. In accordance with 39 CFR 3011.302(b) and
(c), all persons granted access to these mate-
rials:

a. Must use these materials only related to
this matter; and

b. must protect these materials from any
person not authorized to obtain access under
39 CFR 3011.300 or 3011.301 by using the same
degree of care, but no less than a reasonable
degree of care, to prevent the unauthorized
disclosure of these materials as those per-
sons, in the ordinary course of business,
would be expected to use to protect their
own proprietary material or trade secrets
and other internal, confidential, commer-
cially sensitive, and privileged information.

5. The duties of each person granted access
to these materials apply to all:

a. Disclosures or duplications of these ma-
terials in writing, orally, electronically, or
otherwise, by any means, format, or me-
dium;

b. Excerpts from, parts of, or the entirety
of these materials;

c. Written materials that quote or contain
these materials; and

d. Revised, amended, or supplemental
versions of these materials.

6. All copies of these materials will be
clearly marked as ‘‘Confidential” and bear
the name of the person granted access.

7. Immediately after access has terminated
pursuant to 39 CFR 3011.304(a)(1), each person
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(and any individual working on behalf of
that person) who has obtained a copy of
these materials must execute the Certifi-
cation of Compliance with Protective Condi-
tions and Termination of Access. In compli-
ance with 39 CFR 3011.304(a)(2), the movant
will attach the executed Certification(s) of
Compliance with Protective Conditions and
Termination of Access to the notice of ter-
mination of access filed with the Commis-
sion.

8. Each person granted access to these ma-
terials consents to these or such other condi-
tions as the Commission may approve.
Respectfully submitted,

(signature of representative)
/s/

(print name of representative)

(address line 1 of representative)

(address line 2 of representative)
(telephone number of representative)
(e-mail address of representative)

(choose the appropriate response)
Attorney/Non-Attorney Representative for
(name of the movant)

You may delete the instructional text to
complete this form. This form may be filed
as an attachment to the motion for access to
non-public materials under 39 CFR
3011.301(b)(5).

CERTIFICATION TO COMPLY WITH PROTECTIVE
CONDITIONS

(name of submitter of non-public
materials) requests confidential treatment
of non-public materials identified as
(non-confidential description of non-public
materials) (hereinafter ‘‘these materials’)
filed in Commission Docket No(s).
(designation of docket(s) in which these ma-
terials were filed).

(name of participant filing mo-
tion) requests that the Commission grant me
access to these materials to use related to

(designation of docket(s) or descrip-
tion of proposed proceeding(s) in which these
materials are to be used) (hereinafter ‘‘this
matter’).

I certify that:

O I have read and understand the Protec-
tive Conditions Statement and this Certifi-
cation to Comply with Protective Condi-
tions;

© I am eligible to receive access to these
materials because I am not involved in com-
petitive decision-making for any individual
or entity that might gain competitive advan-
tage from using these materials; and

© I will comply with all protective condi-
tions established by the Commission.

(signature of individual receiving access)
/s/

(print name of individual receiving access)

§3011.400

(title of individual receiving access)
(employer of individual receiving access)
(name of the participant filing the motion)
(date)

You may delete the instructional text to
complete this form. This form may be filed
as an attachment to the motion for access to
non-public materials under 39 CFR
3011.301(b)(6).

CERTIFICATION OF COMPLIANCE WITH PROTEC-
TIVE CONDITIONS AND TERMINATION OF AC-
CESS

(name of submitter of non-public
materials) requests confidential treatment
of non-public materials identified as
(non-confidential description of non-public
materials) (hereinafter ‘‘these materials’)
filed in Commission Docket No(s).
(designation of docket(s) in which these ma-
terials were filed).

The Commission granted the request
by (name of participant filing notice)
to grant me access to these materials to use
related to (designation of docket(s)
or description of proposed proceeding(s) in
which these materials are to be used) (here-
inafter ‘‘this matter”).

I certify that:

O I accessed, maintained, and used these
materials in accordance with the protective
conditions established by the Commission;

O Effective (date), my access to
these materials was terminated; and

O Effective (date), I no longer have
any of these materials or any duplicates.

(signature of individual granted access)
/s/

(print name of individual granted access)
(title of individual granted access)
(employer of individual granted access)
(name of participant filing notice)

(date)

You may delete the instructional text to
complete this form. This form should be filed
as an attachment to the notice of termi-
nation of access to non-public materials
under 39 CFR 3011.304(a)(2).

[85 FR 9643, Feb. 19, 2020]

Subpart D—Seeking Public
Disclosure of Non-Public Materials

§3011.400 Motion for disclosure of
non-public materials.

(a) Application of this section. This
section applies to non-public materials
during the initial duration of non-pub-
lic status, up to ten years, and any
non-public materials for which the
Commission enters an order extending
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§3011.401

the duration of that status under
§3011.401(a).

(b) Motion for disclosure of non-public
materials. Any person may file a motion
with the Commission requesting that
non-public materials be publicly dis-
closed. Any part of the motion reveal-
ing non-public information shall be
filed in accordance with subpart B of
this part. The motion shall justify why
the non-public materials should be
made public and specifically address
any pertinent rationale(s) provided in
the application for non-public treat-
ment. The motion shall specify wheth-
er actual notice of the motion has been
provided to each person identified in
the application pursuant to
§3011.201(b)(2). If the motion states that
actual notice has been provided, the
motion shall identify the individual(s)
to whom actual notice was provided,
the date(s) and approximate time(s) of
actual notice, the method(s) of actual
notice (by telephone conversation,
face-to-face conversation, or an ex-
change of telephone or email mes-
sages), and whether the movant is au-
thorized to represent that the motion
(in whole or in part) has been resolved
or is contested by the submitter or any
other affected person. The motion shall
be filed in the docket in which the ma-
terials were filed or in the docket in
which the materials will be used; in all
other circumstances, the motion shall
be filed in the G docket for the applica-
ble fiscal year.

(c) Response. If actual notice of the
motion was provided in advance of the
filing to each person identified pursu-
ant to §3011.201(b)(2) by telephone con-
versation, face-to-face conversation, or
an exchange of telephone or email mes-
sages, a response to the motion is due
within three business days of the filing
of the motion, unless the Commission
otherwise provides. In all other cir-
cumstances, a response to the motion
is due within seven calendar days of fil-
ing the motion, unless the Commission
otherwise provides.

(d) Reply. No reply to a response shall
be filed, unless the Commission other-
wise provides.

(e) Non-public treatment pending reso-
lution. Pending the Commission’s reso-
lution of the motion, information des-

39 CFR Ch. Ill (7-1-23 Edition)

ignated as non-public will be accorded
non-public treatment.

(f) Commission ruling. The Commis-
sion may enter an order at any time
after receiving a motion if the movant
states that actual notice has been
given to each person identified pursu-
ant to §3011.201(b)(2) and that the mov-
ant is authorized to represent that the
motion is uncontested. In all other cir-
cumstances, the Commission will enter
an order determining what non-public
treatment, if any, will be accorded to
the materials after the response period
described in paragraph (c) of this sec-
tion has expired. The determination of
the Commission shall follow the appli-
cable standard described in §3011.104.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9644, Feb. 19, 2020]

§3011.401 Materials for which non-
public treatment has expired.

(a) Ezxpiration of mon-public treatment.
Ten years after the date of submission
to the Commission, non-public mate-
rials shall lose non-public status unless
otherwise provided by the Commission.

(b) Request for Disclosure of Materials
for Which Non-Public Treatment has Ex-
pired. Any person may request that ma-
terials for which non-public treatment
has expired under paragraph (a) of this
section be publicly disclosed. Any part
of the request revealing non-public in-
formation shall be filed in accordance
with subpart B of this part. The re-
quest shall identify the materials re-
quested and date(s) that materials were
originally submitted under seal. The
template Request for Materials for
Which Non-public Treatment Has Ex-
pired in appendix A to this subpart
may be used and modified to comply
with this requirement. The request
shall be filed in the docket in which
the materials were filed or in the dock-
et in which the materials will be used;
in all other circumstances, the request
shall be filed in the G docket for the
applicable fiscal year. All documents
are treated in accordance with the
Commission’s record retention sched-
ule, which may reduce the availability
of some non-public information.

(c) Response. A response to the re-
quest is due within seven calendar days
of the filing of the request, unless the
Commission otherwise provides. Any
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response opposing the request shall
seek an extension of non-public status
by including an application for non-
public treatment compliant with
§3011.201. This extension application
shall also include specific facts in sup-
port of any assertion that commercial
injury is likely to occur if the informa-
tion contained in the materials is pub-
licly disclosed despite the passage of
ten years or the timeframe established
by Commission order.

(d) Reply. Within 7 calendar days of
the filing of a response, any person (in-
cluding the requestor) may file a reply,
unless the Commission otherwise pro-
vides.

(e) Non-public treatment pending reso-
lution. Pending the resolution of the re-
quest by the Commission, information
designated as non-public will be ac-
corded non-public treatment.

(f) Ruling. The Commission may
grant the request at any time after the
response period described in paragraph
(c) of this section has expired. The
Commission may deny the request and
enter an order extending the duration
of non-public status at any time after
the reply period described in paragraph
(d) of this section has expired. The de-
termination of the Commission shall
follow the applicable standard de-
scribed in §3011.104.

[83 FR 31281, July 3, 2018, as amended at 85
FR 9644, Feb. 19, 2020; 88 FR 37474, June 8,
2023]

APPENDIX A TO SUBPART D OF PART
3011—TEMPLATE FORMS

Before the POSTAL REGULATORY
COMMISSION WASHINGTON, DC 20268-0001

(Caption)

Docket No.

REQUEST FOR MATERIALS FOR WHICH
NON-PUBLIC TREATMENT HAS EXPIRED

,20  (date)

On (date non-public materials were
initially submitted), non-public treatment
was requested for the materials identified as

(non-confidential description of non-
public materials) (hereinafter ‘‘these mate-
rials’’). Because the non-public treatment of
these materials has expired, I request that
these materials be disclosed to the public.

Respectfully submitted,
(signature of representative)

§3012.1

/s/

(print name of representative)
(address line 1 of representative)
(address line 2 of representative)
(telephone number of representative)
(e-mail address of representative)
(choose the appropriate response)
Attorney/Non-Attorney Representative for
(name of the requestor)
You may delete the instructional text to

complete this form and file a request under
39 CFR 3011.401(Db).

[85 FR 9644, Feb. 19, 2020]

PART 3012—EX PARTE
COMMUNICATIONS

Sec.

3012.1 Applicability.

3012.2 Definition of ex parte communica-
tions.

3012.3 Definition of a matter before the
Commission.

3012.4 Definitions of persons subject to ex
parte communication rules.

3012.5 Prohibitions.

3012.6 Required action upon ex parte com-
munication.

3012.7 Penalty for violation of ex parte com-
munication rules.

AUTHORITY: 39 U.S.C. 404(d)(5); 503; 504;
3661(c); 3662.

SOURCE: 81 FR 42541, June 30, 2016, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

§3012.1 Applicability.

(a) The rules in this section are appli-
cable to all Commission proceedings
except for the instances identified in
paragraphs (b) through (d) of this sec-
tion.

(b) The rules in this section are not
applicable to public inquiry (PI) pro-
ceedings, undertaken to gather infor-
mation and which are not intended to
result in a binding Commission deci-
sion.

(c) The rules in this section are not
applicable to international mail (IM)
proceedings undertaken pursuant to
part 3025 of this chapter.

(d) The rules in this section are not
applicable to specifically identified
proceedings upon written directive
from the Commission.

[81 FR 42541, June 30, 2016, as amended at 85
FR 9645, Feb. 19, 2020]
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§3012.2

§3012.2 Definition of ex parte commu-
nications.

(a) Subject to the exceptions speci-
fied in paragraph (b) of this section, ex
parte communications include all com-
munications, oral or written (including
electronic), between Commission deci-
sion-making personnel, and the Postal
Service or public stakeholders regard-
ing matters before the Commission.

(b) Ex parte communications do not
include:

(1) Documents filed using the Com-
mission’s docketing system;

(2) Communications during the
course of Commission meetings or
hearings, or other widely publicized
events where the Commission provides
advance public notice of the event indi-
cating the matter to be discussed, the
event is open to all persons partici-
pating in the matter before the Com-
mission, and a summary of the event is
provided for the record;

(3) Communications during the
course of off-the-record technical con-
ferences associated with a matter be-
fore the Commission, or the pre-filing
conference for nature of service cases
required by §3020.111 of this chapter,
where advance public notice of the
event is provided indicating the matter
to be discussed, and the event is open
to all persons participating in the mat-
ter before the Commission;

(4) Questions concerning Commission
procedures, the status of a matter be-
fore the Commission, or the procedural
schedule of a pending matter, where
these issues are not contested matters
before the Commission; and

(56) Communications not material to
the matter before the Commission.

[81 FR 42541, June 30, 2016, as amended at 85
FR 9645, Feb. 19, 2020]

§3012.3 Definition of a matter before
the Commission.

(a) A matter is before the Commis-
sion at such time as the Commission
may designate, but in no event later
than the earlier of the filing of a re-
quest to initiate a proceeding or the
Commission noticing a proceeding.

(b) A matter is also before the Com-
mission at such time as the person re-
sponsible for the communication has
knowledge that a request to initiate a
proceeding is expected to be filed.

39 CFR Ch. Ill (7-1-23 Edition)

(c) Paragraph (b) of this section does
not apply to periodic reviews or reports
issued by the Commission, or the 10-
year review pursuant to 39 U.S.C.
3622(d)(3).

(d) The following explanations apply:

(1) A matter is no longer before the
Commission upon the issuance of the
final order or decision in the docketed
matter;

(2) A matter is again before the Com-
mission upon the filing of a request for
reconsideration. The matter remains
before the Commission until resolution
of the matter under reconsideration;

(3) A matter is again before the Com-
mission upon the remand of a Commis-
sion’s final decision or order by an ap-
pellate court. The matter remains be-
fore the Commission until resolution of
the matter under remand; and

(4) The mere potential that a request
may be filed does not place a matter
before the Commission. An affirmative
action announcing, or actively pre-
paring, an actual request with the in-
tent to file within a reasonable period
of time must be present.

§3012.4 Definitions of persons subject
to ex parte communication rules.

(a) Commission decision-making per-
sonnel include:

(1) The Commissioners and their
staffs;

(2) The General Counsel and staff;

(3) The Director of the Office of Ac-
countability and Compliance and staff;

(4) Contractors, consultants, and oth-
ers hired by the Commission to assist
with the Commission’s analysis and de-
cision; and

(5) Any other employee who may rea-
sonably be expected to be involved in
the decisional process.

(b) The Postal Service includes all
Postal Service employees, contractors,
consultants, and others with an inter-
est in a matter before the Commission.
Any interaction between the Postal
Service and Commission decision-mak-
ing personnel concerning a matter be-
fore the Commission expresses an in-
terest in the matter before the Com-
mission.

(c) Public stakeholders include all
other persons not previously described,
with an interest in a matter before the
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Commission. This includes the Com-
mission non-decision-making personnel
identified in paragraph (d) of this sec-
tion. Any interaction between a public
stakeholder and Commission decision-
making personnel concerning a matter
before the Commission expresses an in-
terest in the matter before the Com-
mission.

(d) Commission non-decision-making
personnel include:

(1) All Commission personnel other
than decision-making personnel;

(2) Commission personnel not partici-
pating in the decisional process owing
to the prohibitions of §3010.144 of this
chapter regarding no participation by
investigative or prosecuting officers;

(3) The Public Representative and
other Commission personnel assigned
to represent the interests of the gen-
eral public pursuant to 39 U.S.C. 505 in
the specific case or controversy at
issue (regardless of normally assigned
duties); and

(4) Contractors, consultants, and oth-
ers hired by the Commission to provide
an independent analysis of issues be-
fore the Commission (and Commission
employees assigned thereto).

[81 FR 42541, June 30, 2016, as amended at 85
FR 9645, Feb. 19, 2020]

§3012.5 Prohibitions.

(a) Ex parte communications between
Commission decision-making per-
sonnel, and the Postal Service or pub-
lic stakeholders is prohibited.

(b) Commission decision-making per-
sonnel shall not rely upon any informa-
tion obtained through ex parte commu-
nications unless the communications
are made part of the record of the pro-
ceeding, where an opportunity for re-
buttal has been provided, and reliance
on the information will not cause
undue delay or prejudice to any party.

(c) Paragraph (a) of this section does
not constitute authority to withhold
information from Congress.

§3012.6 Required action upon ex parte
communications.

(a) Commission decision-making per-
sonnel who receive ex parte commu-
nications relevant to the merits of the
proceeding shall decline to listen to
such communications and explain that
the matter is pending for determina-

§3012.7

tion. Any recipient thereof shall advise
the communicator that the commu-
nication will not be considered, and
shall promptly and fully inform the
Commission in writing of the substance
of and the circumstances attending the
communication, so that the Commis-
sion will be able to take appropriate
action.

(b) Commission decision-making per-
sonnel who receive, or who make or
knowingly cause to be made, ex parte
communications prohibited by this
part shall promptly place, or cause to
be placed, on the public record of the
proceeding:

(1) All such written communications;

(2) Memoranda stating the substance
of all such oral communications; and

(3) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in
paragraphs (b)(1) and (2) of this section.

(c) Requests for an opportunity to
rebut, on the record, any facts or con-
tentions contained in an ex parte com-
munication which have been placed on
the public record of the proceeding pur-
suant to paragraph (b) of this section
may be filed in writing with the Com-
mission. The Commission will grant
such requests only where it determines
that the dictates of fairness so require.
In lieu of actually receiving rebuttal
material, the Commission may in its
discretion direct that the alleged fac-
tual assertion and the proposed rebut-
tal be disregarded in arriving at a deci-
sion.

§3012.7 Penalty for violation of ex
parte communication rules.

(a) The penalties for violation of ex
parte communication rules specified in
this section are applicable only to:

(1) Nature of postal service pro-
ceedings conducted pursuant to 39
U.S.C. 3661(c);

(2) Appeal of Postal Service decisions
to close or consolidate any post office
conducted pursuant to 39 U.S.C.
404(d)(5); and

(3) Rate or service complaints con-
ducted pursuant to 39 U.S.C. 3662.

(b) Upon notice of a communication
knowingly made or knowingly caused
to be made by a participant in viola-
tion of §3012.5(a), the Commission or
presiding officer may, to the extent
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consistent with the interests of justice
and the policy of the underlying stat-
utes, require the participant to show
cause why the participant’s claim or
interest in the proceeding should not
be dismissed, denied, disregarded, or
otherwise adversely affected on ac-
count of such violation.

(c) The Commission may, to the ex-
tent consistent with the interests of
justice and the policy of the underlying
statutes administered by the Commis-
sion, consider a violation of §3012.5(a)
sufficient grounds for a decision ad-
verse to a party who has knowingly
committed such violation or knowingly
caused such violation to occur.

[81 FR 42541, June 30, 2016, as amended at 85
FR 9645, Feb. 19, 2020]

PART 3013—PROCEDURES FOR
COMPELLING PRODUCTION OF
INFORMATION BY THE POSTAL
SERVICE

Subpart A—General

Sec.

3013.1 Scope and applicability of other parts
of this title.

3013.2 Terms defined for purposes of this
part.

Subpart B—Subpoenas

3013.11 General rule—subpoenas.

3013.12 Subpoenas issued without receipt of
a third-party request.

3013.13 Subpoenas issued in response to a
third-party request.

3013.14 Service of subpoenas.

3013.15 Duties in responding to a subpoena.

3013.16 Enforcement of subpoenas.

Subpart C—Depositions and Written
Interrogatories

3013.21 Authority to order depositions and
responses to written interrogatories.

APPENDIX A TO PART 3013—SUBPOENA FORM
AUTHORITY: 39 U.S.C. 503; 504; 3651(c);
3652(d).

SOURCE: 75 FR 22107, Apr. 27, 2010, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

39 CFR Ch. Ill (7-1-23 Edition)

Subpart A—General

§3013.1 Scope and applicability of
other parts of this title.

(a) The rules in this part govern the
procedures for compelling the produc-
tion of information by the Postal Serv-
ice pursuant to 39 U.S.C. 504(f).

(b) Subparts A, B, and D to part 3010
of this chapter apply unless otherwise
stated in this part or otherwise ordered
by the Commission.

[75 FR 22107, Apr. 27, 2010, as amended at 85
FR 9645, Feb. 19, 2020]

§3013.2 Terms defined for purposes of
this part.

(a) Administrative law judge means an
administrative law judge appointed by
the Commission under 5 U.S.C. 3105.

(b) Chairman means the Chairman of
the Commission.

(c) Covered person means an officer,
employee, agent, or contractor of the
Postal Service.

(d) Designated Commissioner means
any Commissioner who has been des-
ignated by the Chairman to act under
this part.

Subpart B—Subpoenas

§3013.11 General rule—subpoenas.

(a) Subject to the provisions of this
part, the Chairman, any designated
Commissioner, and any administrative
law judge may issue a subpoena to any
covered person.

(b) The written concurrence of a ma-
jority of the Commissioners then hold-
ing office shall be required before any
subpoena may be issued under this sub-
part. When duly authorized by a major-
ity of the Commissioners then holding
office, a subpoena shall be issued by
the Chairman, a designated Commis-
sioner, or an administrative law judge.

(c) Subpoenas issued pursuant to this
subpart may require the attendance
and presentation of testimony or the
production of documentary or other
evidence with respect to any pro-
ceeding conducted by the Commission
under title 39 of the United States Code
or to obtain information for prepara-
tion of a report under that title.

(d) Subpoenas issued pursuant to this
subpart shall include such conditions
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as may be necessary or appropriate to
protect a covered person from oppres-
sion, or undue burden or expense, in-
cluding the following:

(1) That disclosure may be had only
on specified terms and conditions, in-
cluding the designation of the time or
place;

(2) That certain matters not be in-
quired into, or that the scope of disclo-
sure be limited to certain matters;

(3) That disclosure occur with no one
present except persons designated by
the Commission;

(4) That a trade secret or other con-
fidential research, development, or
commercial information not be re-
vealed or be revealed only in a des-
ignated way as provided in part 3011 of
this chapter; and

(5) Such other conditions deemed
necessary and appropriate under the
circumstances presented.

(e) Subpoenas shall be served in the
manner provided by §3013.14.

[756 FR 22107, Apr. 27, 2010, as amended at 85
FR 9645, Feb. 19, 2020]

§3013.12 Subpoenas issued without re-
ceipt of a third-party request.

(a) A subpoena duly authorized by a
majority of the Commissioners then
holding office may be issued by the
Chairman, a designated Commissioner,
or an administrative law judge under
§3013.11 without a request having been
made by a third party under §3013.13.

(b) Except as provided in paragraph
(c) of this section, a subpoena shall not
be issued until after the covered person
has been provided an opportunity to
produce the requested information vol-
untarily.

(c) A subpoena may be issued sum-
marily without first providing an op-
portunity to produce the requested in-
formation voluntarily if a delay in the
issuance of the subpoena could unrea-
sonably limit or prevent production of
the information being sought.

(d) Subpoenas issued under this sec-
tion shall be issued subject to the right
of the Postal Service and other inter-
ested persons to file a motion pursuant
to §3010.160(a) of this chapter to quash
the subpoena, to limit the scope of the
subpoena, or to condition the subpoena
as provided in §3013.11(d). Such motion
shall include any objections to the sub-

§3013.13

poena that are personal to the covered
person responsible for providing the in-
formation being sought. Motions alleg-
ing undue burden or cost must state
with particularity the basis for such
claims. Answers to the motion may be
filed by any interested person pursuant
to §3010.160(b) of this chapter. Pending
the resolution of any such motion, the
covered person shall secure and main-
tain the requested information.

[75 FR 22107, Apr. 27, 2010, as amended at 85
FR 9645, Feb. 19, 2020]

§3013.13 Subpoenas issued in re-
sponse to a third-party request.

(a) Procedure for requesting and issuing
subpoenas when hearings have been or-
dered. A participant in any proceeding
in which a hearing has been ordered by
the Commission may request the
issuance of a subpoena to a covered
person pursuant to §3013.11.

(1) Subpoenas may be requested to
enforce an order to compel previously
issued pursuant to the rules of practice
with which the Postal Service has
failed to comply.

(2) Requests for subpoenas under this
section shall be made by written mo-
tion filed with the presiding officer in
the manner provided in §3010.160 of this
chapter. The Postal Service shall
transmit a copy of the request to any
covered person that it deems likely to
be affected by the request and shall
provide the person requesting the sub-
poena with the name, business address,
and business phone number of the per-
sons to whom the request has been
transmitted.

(3) Answers to the motion may be
filed by the Postal Service, by any per-
son to whom the Postal Service has
transmitted the request, and by any
other participant. Answers raising ob-
jections, including allegations of undue
burden or cost, must state with par-
ticularity the basis for such claims.
Answers shall be filed as required by
§3010.160(b) of this chapter.

(4) The presiding officer shall forward
copies of the motion and any responses
to the Commission together with a rec-
ommendation of whether or not the re-
quested subpoena should be issued and,
if so, the scope and content thereof and
conditions, if any, that should be
placed on the subpoena. Copies of the
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presiding officer’s recommendation
shall be served in accordance with
§3010.127 of this chapter.

(5) Following receipt of the materials
forwarded by the presiding officer, the
Commissioners shall determine wheth-
er the requested subpoena should be
issued and, if so, whether any condi-
tions should be placed on the scope or
content of the subpoena or on the re-
sponses to the subpoena. The Commis-
sioners may, but are not required, to
entertain further oral or written sub-
missions from the Postal Service or the
participants before acting on the re-
quest. In making their determination,
the Commissioners are not bound by
any recommendation of a presiding of-
ficer.

(b) Procedure for requesting and issuing
subpoenas when no hearings have been
ordered. Any person may request the
issuance of a subpoena to a covered
person pursuant to §3013.11 to enforce
an information request issued by the
Commission or a Commissioner even
though no hearings have been ordered
by the Commission.

(1) A request for the issuance of a
subpoena shall be made by motion as
provided by §3010.160 of this chapter. A
copy of the request shall be served
upon the Postal Service as provided by
§3010.127 of this chapter and by for-
warding a copy to the General Counsel
of the Postal Service, or such other
person authorized to receive process by
personal service, by Express Mail or
Priority Mail, or by First-Class Mail,
Return Receipt requested. The Postal
Service shall transmit a copy of the re-
quest to any covered person that it
deems likely to be affected by the re-
quest and shall provide the person re-
questing the subpoena with the name,
business address and business phone
number of the persons to whom the re-
quest has been transmitted. Proof of
service of the request shall be filed
with the Secretary by the person re-
questing the subpoena. The Secretary
shall issue a notice of the filing of
proof of service and the deadline for fil-
ing answers to the request.

(2) Answers to the motion may be
filed by the Postal Service, by any per-
son to whom the Postal Service has
transmitted the request, and by any
other person. Answers raising objec-

39 CFR Ch. Ill (7-1-23 Edition)

tions, including allegations of undue
burden or cost, must state with par-
ticularity the basis for such claims.
Answers shall be filed as required by
§3010.160(b) of this chapter.

(3) Following receipt of the request
and any answers to the request, the
Commissioners shall determine wheth-
er the requested subpoena should be
issued and, if so, whether any condi-
tions should be placed on the scope or
content of the subpoena or on the re-
sponses to the subpoena. The Commis-
sioners may, but are not required, to
entertain further oral or written sub-
missions before acting. A majority of
the Commissioners then holding office
must concur in writing before a sub-
poena may be issued.

(c) Contents of requests for subpoenas.
Each motion requesting the issuance of
a subpoena shall include the following:

(1) A demonstration that the sub-
poena is being requested with respect
to a proceeding conducted by the Com-
mission under title 39 of the United
States Code or that the purpose of the
subpoena is to obtain information to be
used by the Commission to prepare a
report under title 39 of the United
States Code;

(2) A showing of the relevance and
materiality of the testimony, docu-
mentary or other evidence being
sought;

(3) Specification with particularity of
any books, papers, documents,
writings, drawings, graphs, charts, pho-
tographs, sound recordings, images, or
other data or data compilations stored
in any medium from which information
can be obtained, including, without
limitation, electronically stored infor-
mation which is being sought from the
covered person;

(4) In situations in which a hearing
has been ordered, the request must in-
clude in addition to the information re-
quired by paragraphs (c)(1), (2) and (3)
of this section, a certification that the
covered person has failed to comply
with an order compelling discovery
previously issued pursuant to the Com-
mission’s rules of practice; and

(5) In situations in which a hearing
has not been ordered, the request must
include in addition to the information
required by paragraphs (c)(1), (2) and (3)
of this section, an explanation of the
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reason for the request and the purposes
for which the appearance, testimony,
documentary or other evidence is being
sought, and a certification that the
Postal Service has failed to comply
with a previously issued Commission
order or information request.

[756 FR 22107, Apr. 27, 2010, as amended at 85
FR 9645, Feb. 19, 2020]

§3013.14 Service of subpoenas.

(a) Manner of service—(1) Existing
Postal Service officers and employees. In
addition to electronic service as pro-
vided by §3010.127(a) of this chapter,
subpoenas directed to existing Postal
Service officers and employees must be
served by personal service upon the
General Counsel of the Postal Service
or upon such other representative of
the Postal Service as is authorized to
receive process. Upon receipt, the sub-
poena shall be transmitted and deliv-
ered by the Postal Service to the exist-
ing officers and employees responsible
for providing the information being
sought by the subpoena. Subpoenas
served upon the Postal Service and
transmitted to Postal Service officers
and employees shall be accompanied by
a written notice of the return date of
the subpoena.

(2) Eristing Postal Service agents and
contractors. In addition to electronic
service as provided by §3010.127(a) of
this chapter, subpoenas directed to ex-
isting Postal Service agents and con-
tractors must be served by personal
service upon the General Counsel of the
Postal Service or upon such other rep-
resentative of the Postal Service as is
authorized to receive process. Upon re-
ceipt, the subpoena shall be trans-
mitted and delivered by the Postal
Service to existing agents and contrac-
tors responsible for providing the infor-
mation being sought by the subpoena.
Service upon such agents and contrac-
tors shall be accompanied by a written
notice of the return date of the sub-
poena.

(3) Prior Postal Service officers, employ-
ees, agents, and contractors. Subpoenas
directed to Postal Service officers, em-
ployees, agents, and contractors who,
at the time the subpoena is issued, are
no longer officers or employees of the
Postal Service or are no longer agents
or contractors in an existing agency or

§3013.14

contract relationship with the Postal
Service, must be served by personal
service. Service upon such officers, em-
ployees, agents, or contractors shall be
accompanied by a written notice of the
return date of the subpoena.

(4) Service arrangements. Arrange-
ments for service upon the Postal Serv-
ice under paragraph (a)(1) of this sec-
tion or upon former Postal Service offi-
cers, employees, agents, or contractors
under paragraph (a)(3) of this section
shall be arranged either by the Com-
mission or by the third party who re-
quested issuance of the subpoena.

(b) Return of service and proof of trans-
mission—(1) Return of service. Proof of
service under paragraph (a) of this sec-
tion must be filed with the Secretary
within two business days following
service, unless a shorter or longer pe-
riod is ordered by the Commission, and
must be accompanied by certifications
of:

(i) The manner, date, and time of de-
livery of the subpoena;

(ii) The name, business address, tele-
phone number, and e-mail address of
the perseon upon whom the subpoena
was served; and

(iii) The return date of the subpoena.

(2) Proof of tramnsmission. The Postal
Service shall within two business days
of transmission of a subpoena by the
Postal Service to an existing Postal
Service officer, employee, agent, or
contractor pursuant to paragraph (a)(1)
or (2) of this section, or such shorter or
longer period ordered by the Commis-
sion, file with the Secretary a certifi-
cation of:

(i) The manner, date, and time of de-
livery of the subpoena;

(ii) The name, business address, tele-
phone number, and e-mail address of
the person to whom the subpoena was
transmitted; and

(iii) The return date of the subpoena.

(c) Notice of service, proof of trans-
mission, and return date. The Secretary
shall post a notice of service and proof
of transmission upon the Commission’s
website which specifies the return date
of the subpoena.

[75 FR 22107, Apr. 27, 2010, as amended at 85
FR 9646, 9660, Feb. 19, 2020]
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§3013.15 Duties in responding to a
subpoena.

(a) A covered person responding to a
subpoena to produce documents shall
produce them as they are kept in the
usual course of business or shall orga-
nize and label them to correspond with
the categories in the subpoena.

(b) If a subpoena does not specify the
form or forms for producing electroni-
cally stored information, a covered
person responding to a subpoena must
produce the information in a form or
forms in which the covered person ordi-
narily maintains it or in a form or
forms that are reasonably usable.

(c) A covered person responding to a
subpoena need not produce the same
electronically stored information in
more than one form.

(d) A covered person commanded to
produce and permit inspection or copy-
ing of designated electronically stored
information, books, papers, or docu-
ments need not appear in person at the
place of production or inspection un-
less commanded to appear for deposi-
tion, hearing, or trial.

(e) A covered person who fails or re-
fuses to disclose or provide discovery of
information on the grounds that the
information is privileged or subject to
protection as a trade secret or other
confidential research, development, or
commercial information must ex-
pressly support all such claims and

39 CFR Ch. Ill (7-1-23 Edition)

shall provide a description of the na-
ture of the information and the poten-
tial harm that is sufficient to enable
the Commission to evaluate and deter-
mine the propriety of the claim.

(f) Request for confidential treat-
ment of information shall be made in
accordance with part 3011 of this chap-
ter.

[75 FR 22107, Apr. 27, 2010, as amended at 85
FR 9646, Feb. 19, 2020]

§3013.16 Enforcement of subpoenas.

In the case of contumacy or failure
to obey a subpoena issued under this
subpart, the Commission may apply for
an order to enforce its subpoena as per-
mitted by 39 U.S.C. 504(f)(3).

Subpart C—Depositions and
Wiritten Interrogatories

§3013.21 Authority to order deposi-
tions and responses to written in-
terrogatories.

The Chairman, any designated Com-
missioner, or any administrative law
judge may order the taking of deposi-
tions and responses to written inter-
rogatories by a covered person with re-
spect to any proceeding conducted
under title 39 of the United States Code
or to obtain information to be used to
prepare a report under that title.
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In the Matter of:

APPENDIX A TO PART 3013—SUBPOENA FORM
UNITED STATES OF AMERICA
POSTAL REGULATORY COMMISSION

WASHINGTON, DC 20268-0001

[Case Name — If Applicable] [Docket No. — If Applicable]

[Report Name — If Applicable]

TO:

SUBPOENA

O YOU ARE COMMANDED to appear at the place, date, and time specified below to provide testimony in the above matter.

PLACE OF TESTIMONY

DATE AND TIME

O YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition in the

above matter.

15:29 Sep 22,2023 Jkt 259151
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PLACE OF DEPOSITION

DATE AND TIME

O YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the place, date,

and time specified below (attach additional sheet if necessary).

PLACE

DATE AND TIME

ISSUING OFFICIAL’S SIGNATURE

DATE

ISSUING OFFICIAL’'S NAME AND PHONE NUMBER

ISSUING OFFICIAL IS (CHECK ONE):

O CHAIRMAN

OO0 COMMISSIONER DESIGNATED BY THE CHAIRMAN

O ADMINISTRATIVE LAW JUDGE APPOINTED UNDER 5 U.S.C. 3105
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| HEREBY CERTIFY THAT THE MAJORITY OF THE COMMISSIONERS CURRENTLY HOLDING OFFICE HAVE PREVIOUSLY CONCURRED IN WRITING

WITH THE ISSUANCE OF THIS SUBPOENA.

ISSUING OFFICIAL’S SIGNATURE DATE

39 CFR §3013.15:

(a) A covered person responding to a subpoena to produce documents shall produce them as they are kept in the usual

course of business or shall organize and label them to correspond with the categories in the subpoena.

(b) If a subpoena does not specify the form or forms for producing electronically stored information, a covered person
responding to a subpoena must produce the information in a form or forms in which the covered person ordinarily maintains it or in

a form or forms that are reasonably usable.

(c) A covered person responding to a subpoena need not produce the same electronically stored information in more than

one form.

(d) A covered person commanded to produce and permit inspection or copying of designated electronically stored
information, books, papers, or documents need not appear in person at the place of production or inspection unless commanded to

appear for deposition, hearing, or trial.

[85 FR 9646, Feb. 19, 2020]
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SUBCHAPTER D—SPECIAL RULES OF PRACTICE FOR
SPECIFIC PROCEEDING TYPES

PART 3020—RULES APPLICABLE TO
POSTAL SERVICE REQUESTS FOR

CHANGES IN THE NATURE OF
POSTAL SERVICES
Sec.

3020.101 Applicability.

3020.102 Advisory opinion and special stud-
ies.

3020.103 Computation of time.

3020.104 Service by the Postal Service.

3020.105 Motions.

3020.106-3020.109 [Reserved]

3020.110 Procedural schedule.

3020.111 Pre-filing requirements.

3020.112 Filing of formal requests.

3020.113 Contents of formal requests.

3020.114 Filing of prepared direct evidence.

3020.115 Mandatory technical conference.

3020.116 Discovery—in general.

3020.117 Interrogatories.

3020.118 Production of documents.

3020.119 Admissions.

3020.120 Rebuttal testimony.

3020.121 Surrebuttal testimony.

3020.122 Hearings.

3020.123 Initial and reply briefs.

APPENDIX A TO PART 3020—PRO FORMA N-
CASE PROCEDURAL SCHEDULE

AUTHORITY: 39 U.S.C. 404(d); 503; 504; 3661.

SOURCE: 85 FR 9649, Feb. 19, 2020, unless
otherwise noted.

§3020.101 Applicability.

The rules in this part govern the pro-
cedure with regard to proposals of the
Postal Service pursuant to 39 U.S.C.
3661 requesting from the Commission
an advisory opinion on changes in the
nature of postal services that will gen-
erally affect service on a nationwide or
substantially nationwide basis. The
Rules of General Applicability in part
3010 of this chapter are also applicable
to proceedings conducted pursuant to
this subpart except that §§3010.160
through 3010.164 (Motions); §3010.310
(Discovery—general policy); §3010.311
(Interrogatories for purposes of dis-
covery); §3010.312 (Requests for produc-
tion of documents or things for the
purpose of discovery); §3010.321 (Hear-
ings); §3010.325 (Depositions); and
§3010.330 (Briefs) of this chapter do not
apply in proceedings conducted under
this part.

§3020.102 Advisory opinion and spe-
cial studies.

(a) Issuance of opinion. In the absence
of a determination of good cause for ex-
tension, the Commission shall issue an
advisory opinion in proceedings con-
ducted under this subpart not later
than 90 days following the filing of the
Postal Service’s request for an advi-
sory opinion.

(b) Special studies. Advisory opinions
shall address the specific changes pro-
posed by the Postal Service in the na-
ture of postal services. If, in any pro-
ceeding, alternatives or related issues
of significant importance arise, the
Commission may, in its discretion, un-
dertake an evaluation of such alter-
native or issues by means of special
studies, public inquiry proceedings, or
other appropriate means.

§3020.103 Computation of time.

In computing any period of time pre-
scribed or allowed by this subpart, the
term day means a calendar day unless
explicitly specified otherwise. The last
day of the period so computed is to be
included unless it is a Saturday, Sun-
day, or Federal holiday for the Com-
mission, in which event the period runs
until the end of the next day which is
neither a Saturday, Sunday, nor Fed-
eral holiday.

§3020.104 Service by the Postal Serv-
ice.

By filing its request electronically
with the Commission, the Postal Serv-
ice is deemed to have effectively served
copies of its formal request and its pre-
pared direct evidence upon those per-
sons, including the officer of the Com-
mission, who participated in the pre-
filing conference held under §3020.111.
The Postal Service shall be required to
serve hard copies of its formal request
and prepared direct evidence only upon
those persons who have notified the
Postal Service, in writing, during the
pre-filing conference(s), that they do
not have access to the Commission’s
website.
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§3020.105 Motions.

(a) In general. (1) An application for
an order or ruling not otherwise spe-
cifically provided for in this subpart
shall be made by motion. A motion
shall set forth with particularity the
ruling or relief sought, the grounds and
basis therefor, and the statutory or
other authority relied upon, and shall
be filed with the Secretary and served
pursuant to the provisions of subpart B
to part 3010 of this chapter. A motion
to dismiss proceedings or any other
motion that involves a final deter-
mination of the proceeding, any mo-
tion under §3020.121, and a motion that
seeks to extend the deadline for
issuance of an advisory opinion shall be
addressed to the Commission. After a
presiding officer is designated in a pro-
ceeding, all other motions in that pro-
ceeding, except those filed under part
3011 of this chapter, shall be addressed
to the presiding officer.

(2) Within five days after a motion is
filed, or such other period as the Com-
mission or presiding officer in any pro-
ceeding under this subpart may estab-
lish, any participant to the proceeding
may file and serve an answer in sup-
port of or in opposition to the motion
pursuant to subpart B to part 3010 of
this chapter. Such an answer shall
state with specificity the position of
the participant with regard to the rul-
ing or relief requested in the motion
and the grounds and basis and statu-
tory or other authority relied upon.
Unless the Commission or presiding of-
ficer otherwise provides, no reply to an
answer or any further responsive docu-
ment shall be filed.

(b) Motions to be excused from answer-
ing discovery requests. (1) A motion to be
excused from answering discovery re-
quests shall be filed with the Commis-
sion within three days of the filing of
the interrogatory, request for produc-
tion, or request for admission to which
the motion is directed. If a motion to
be excused from answering is made
part of an interrogatory, request for
production, or request for admission,
the part to which objection is made
shall be clearly identified. Claims of
privilege shall identify the specific evi-
dentiary privilege asserted and state
the reasons for its applicability.
Claims of undue burden shall state

§3020.110

with particularity the effort that
would be required to answer or respond
to the request, providing estimates of
costs and workhours required, to the
extent possible.

(2) An answer to a motion to be ex-
cused from answering a discovery re-
quest shall be filed within two days of
the filing of the motion. The text of
the discovery request and any answer
previously provided by the Postal Serv-
ice shall be included as an attachment
to the answer.

(3) Unless the Commission or pre-
siding officer grants the motion to be
excused from answering, the Postal
Service shall answer the interrogatory,
production request, or request for ad-
mission. Answers shall be filed in con-
formance with subpart B to part 3010 of
this chapter within three days of the
date on which a motion to be excused
from answering is denied.

(4) The Commission or presiding offi-
cer may impose such terms and condi-
tions as are just and may, for good
cause, issue a protective order, includ-
ing an order limiting or conditioning
interrogatories, requests for produc-
tion, and requests for admission as jus-
tice requires to protect the Postal
Service from undue annoyance, embar-
rassment, oppression, or expense.

(c) Motions to strike. Motions to strike
are requests for extraordinary relief
and are not substitutes for briefs or re-
buttal evidence in a proceeding. A mo-
tion to strike testimony or exhibit ma-
terials must be submitted in writing at
least three days before the scheduled
appearance of a witness, unless good
cause is shown. Responses to motions
to strike are due within two days.

(d) Motions for leave to file surrebuttal
testimony. Motions for leave to file
surrebuttal testimony submitted pur-
suant to §3020.121 and any answers
thereto must be filed on or before the
dates provided in the procedural sched-
ule established by the Commission.

§§3020.106-3020.109 [Reserved]

§3020.110 Procedural schedule.

(a) Notice. Subject to paragraph (b) of
this section, the Commission shall in-
clude in the notice of proceeding issued
under §3010.151 of this chapter a proce-
dural schedule based upon the pro
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forma schedule set forth in appendix A
of this part. The procedural schedule
shall include:

(1) A deadline for notices of interven-
tions;

(2) The date(s) for the mandatory
technical conference between the Post-
al Service, Commission staff, and in-
terested parties;

(3) The deadline for discovery on the
Postal Service’s direct case;

(4) The deadline for responses to par-
ticipant in discovery on the Postal
Service’s case;

(5) The deadline for participants to
confirm their intent to file a rebuttal
case;

(6) The date for filing participant re-
buttal testimony, if any;

(7) The dates for filing motions for
leave to file surrebuttal testimony and
answers thereto;

(8) The date for filing surrebuttal, if
any;

(9) The date(s) for hearings on the
Postal Service’s direct case, rebuttal
testimony, and surrebuttal testimony,
if any;

(10) The date for filing initial briefs;

(11) The date for filing reply briefs;
and

(12) A deadline for issuance of an ad-
visory opinion which is 90 days from
the date of filing.

(b) Changes for good cause. These
dates are subject to change for good
cause only.

(c) Incomplete request. If at any time
the Commission determines that the
Postal Service’s request is incomplete
or that changes made subsequent to its
filing significantly modify the request,
the Commission may extend the dead-
lines established or take any other ac-
tion as justice may require.

§3020.111 Pre-filing requirements.

(a) Pre-filing conference required. Prior
to the Postal Service filing a request
that the Commission issue an advisory
opinion on a proposed change in the na-
ture of postal services subject to the
procedures established in this subpart,
the Postal Service shall conduct one or
more pre-filing conference(s) with in-
terested persons in the proceeding and
shall make a good faith effort to ad-
dress the concerns of such persons.

39 CFR Ch. Ill (7-1-23 Edition)

(b) Purpose. The purpose of a pre-fil-
ing conference is to expedite consider-
ation of the Postal Service’s request
for the issuance of advisory opinions by
informing interested persons of the
Postal Service’s proposal; by providing
an opportunity for interested persons
to give feedback to the Postal Service
that can be used by the Postal Service
to modify or refine its proposal before
it is filed at the Commission; and by
identifying relevant issues and infor-
mation needed to address those issues
during proceedings at the Commission.

(¢c) Rationale for the proposal. The
Postal Service shall make available at
the pre-filing conference a representa-
tive capable of discussing the policy ra-
tionale behind the Postal Service’s pro-
posal with interested persons.

(d) Notice. The Postal Service shall
file with the Commission a notice of its
intent to conduct any pre-filing con-
ference(s) at least ten days before the
first scheduled conference. The notice
filed by the Postal Service shall in-
clude a schedule of proposed date(s)
and location(s) for the conference(s).
Upon receipt of such notice, the Com-
mission shall issue a notice of pre-fil-
ing conference(s), which shall be pub-
lished in the FEDERAL REGISTER, and
appoint a Public Representative.

(e) Nature of conferences. Discussions
during the pre-filing conference(s) shall
be informal and off the record. No for-
mal record will be created during a pre-
filing conference.

(f) Noncompliance. If the Postal Serv-
ice’s noncompliance with the require-
ments of the pre-filing conference
under §3020.113(b)(4) is established by a
participant, the Commission may, in
its discretion, consider an extension of,
or modification to, the procedural
schedule.

(2) Informal meetings. Interested per-
sons may meet outside the context of a
pre-filing conference, among them-
selves or with the Postal Service, indi-
vidually or in groups, to discuss the
proposed changes in the nature of post-
al services.

§3020.112 Filing of formal requests.

Whenever the Postal Service deter-
mines to request that the Commission
issue an advisory opinion on a proposed
change in the nature of postal services
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subject to this subpart, the Postal
Service shall file with the Commission
a formal request for such an opinion in
accordance with the requirements of
subpart B to part 3010 of this chapter
and §3020.113. The request shall be filed
not less than 90 days before the pro-
posed effective date of the change in
the nature of postal services involved.
Within five days after the Postal Serv-
ice has filed a formal request for an ad-
visory opinion in accordance with this
section, the Secretary shall lodge a no-
tice thereof with the director of the Of-
fice of the Federal Register for publica-
tion in the FEDERAL REGISTER.

§3020.113 Contents of formal requests.

(a) General requirements. A formal re-
quest filed under this subpart shall in-
clude such information and data and
such statements of reasons and basis as
are necessary and appropriate to fully
inform the Commission and interested
persons of the nature, scope, signifi-
cance, and impact of the proposed
change in the nature of postal services
and to show that the change in the na-
ture of postal services is in accordance
with and conforms to the policies es-
tablished under title 39, United States
Code.

(b) Specific information. A formal re-
quest shall include:

(1) A detailed statement of the
present nature of the postal services
proposed to be changed and the change
proposed;

(2) The proposed effective date for
the proposed change in the nature of
postal services;

(3) A full and complete statement of
the reasons and basis for the Postal
Service’s determination that the pro-
posed change in the nature of postal
services is in accordance with and con-
forms to the policies of title 39, United
States Code;

(4) A statement that the Postal Serv-
ice has completed the pre-filing con-
ference(s) required by §3020.111, includ-
ing the time and place of each con-
ference and a certification that the
Postal Service has made a good faith
effort to address concerns of interested
persons about the Postal Service’s pro-
posal raised at the pre-filing con-
ference(s);

§3020.115

(5) The prepared direct evidence re-
quired by §3020.114;

(6) The name of an institutional wit-
ness capable of providing information
relevant to the Postal Service’s pro-
posal that is not provided by other
Postal Service witnesses; and

(7) Confirmation that Postal Service
witnesses, including its institutional
witness, will be available for the man-
datory technical conference provided
for in §3020.115.

(c) Additional information. The Com-
mission may request additional infor-
mation from the Postal Service con-
cerning a formal request.

(d) Reliance on prepared direct evi-
dence. The Postal Service may incor-
porate detailed data, information, and
statements of reason or basis contained
in prepared direct evidence submitted
under paragraph (b)(6) of this section
into its formal request by reference to
specific portions of the prepared direct
evidence.

§3020.114 Filing of prepared direct
evidence.

As part of a formal request for an ad-
visory opinion under this subpart, the
Postal Service shall file all of the pre-
pared direct evidence upon which it
proposes to rely in the proceeding on
the record before the Commission to
establish that the proposed change in
the nature of postal services is in ac-
cordance with and conforms to the
policies of title 39, United States Code.
Such prepared direct evidence shall be
in the form of prepared written testi-
mony and documentary exhibits which
shall be filed in accordance with
§§3010.322 and 3010.323 of this chapter.

§3020.115 Mandatory technical con-
ference.

(a) Date. A date for a mandatory
technical conference shall be included
in the procedural schedule required by
§3020.110. The date for this technical
conference shall be set based upon the
pro forma schedule set forth in appen-
dix A to this part. The conference shall
be held at the offices of the Commis-
sion.

(b) Witnesses. The Postal Service
shall make available at the technical
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conference each witness whose pre-
pared direct testimony was filed pursu-
ant to §3020.114. If the Postal Service
seeks for any witness to be excused on
the basis that the witness’s testimony
neither presents nor is based upon
technical information, it shall make
such a motion concurrent with its re-
quest.

(c) Purpose. The purpose of the tech-
nical conference is to provide an infor-
mal, off-the-record opportunity for par-
ticipants, the officer of the Commis-
sion representing the interests of the
general public, and Commission staff
to clarify technical issues and to iden-
tify and request information relevant
to an evaluation of the nature of
changes to postal services proposed by
the Postal Service. The technical con-
ference is not part of the formal record
in the proceeding.

(d) Relation to discovery process. Infor-
mation obtained during the mandatory
technical conference may be used to
discover additional relevant informa-
tion by means of the formal discovery
mechanisms provided for in §§3020.116
through 3020.119.

(e) Record. Information obtained dur-
ing, or as a result of, the mandatory
technical conference is not part of the
decisional record unless admitted
under the standards of §3010.322(a) of
this chapter.

§3020.116 Discovery—in general.

(a) Purpose. The rules in this subpart
allow discovery that is reasonably cal-
culated to lead to admissible evidence
during a proceeding. The notice and
scheduling order issued pursuant to
§3020.110 shall provide that discovery
will be scheduled to end at least three
days prior to the commencement of
hearings.

(b) Informal discovery. The discovery
procedures in this section and
§§3020.117 through 3020.119 are not ex-
clusive. Participants are encouraged to
engage in informal discovery whenever
possible to clarify exhibits and testi-
mony. The results of these efforts may
be introduced into the record by stipu-
lation, or by other appropriate means.
In the interest of reducing motion
practice, participants also are expected
to use informal means to clarify ques-
tions and to identify portions of dis-

39 CFR Ch. Ill (7-1-23 Edition)

covery requests considered overbroad
or burdensome.

(c) Failure to obey orders or rulings. If
a participant fails to obey an order of
the Commission or ruling of presiding
officer to provide or permit discovery
pursuant to this section or §§3020.117
through 3020.119, the Commission or
the presiding officer may issue orders
or rulings in regard to the failure as
are just. These orders or rulings may,
among other things:

(1) Direct that certain designated
facts are established for the purposes of
the proceeding;

(2) Prohibit a participant from intro-
ducing certain designated matters in
evidence;

(3) Strike certain evidence, requests,
pleadings, or parts thereof; or

(4) Such other relief as the Commis-
sion deems appropriate.

§3020.117 Interrogatories.

(a) Service and contents. In the inter-
est of expedition and limited to infor-
mation which appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence, any participant in a
proceeding may propound to any other
participant no more than a total of 25
written, sequentially numbered inter-
rogatories, by witness, requesting non-
privileged information relevant to the
subject matter of the proceeding. An
interrogatory with subparts that are
logically or factually subsumed within
and necessarily related to the primary
question will be counted as one inter-
rogatory. The respondent shall answer
each interrogatory and furnish such in-
formation as is available. The partici-
pant propounding the interrogatories
shall file them with the Commission in
conformance with part 3010, subpart B,
of this chapter. Follow-up interrog-
atories that clarify or elaborate on the
answer to an earlier discovery request
may be filed after the period for inter-
venor discovery on the Postal Service
case ends, if the interrogatories are
filed within seven days of receipt of the
answer to the previous interrogatory.
In extraordinary circumstances, fol-
low-up interrogatories may be filed not
less than six days prior to the filing
date for the participant’s rebuttal or
surrebuttal testimony.
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(b) Answers. (1) Answers to interrog-
atories shall be prepared so that they
can be incorporated into the record as
written cross-examination. Each an-
swer shall begin on a separate page,
identify the individual responding and
the relevant testimony number, if any,
the participant who propounded the in-
terrogatory, and the number and text
of the question.

(2) Bach interrogatory shall be an-
swered separately and fully in writing
by the individual responsible for the
answer, unless it is objected to, in
which event the reasons for objection
shall be stated in a motion to be ex-
cused from answering in the manner
prescribed by paragraph (c) of this sec-
tion.

(3) An interrogatory otherwise proper
is not necessarily objectionable be-
cause an answer would involve an opin-
ion or contention that relates to fact
or the application of law to fact.

(4) Answers filed by a respondent
shall be filed in conformance with sub-
part B to part 3010 of this chapter with-
in seven days of the filing of the inter-
rogatories or within such other period
as may be fixed by the Commission or
presiding officer. Any other period
fixed by the Commission or presiding
officer shall end before the conclusion
of the hearing.

(c) Motion to be excused from answer-
ing. A respondent may, in lieu of an-
swering an interrogatory, file a motion
pursuant to §3020.105(b) to be excused
from answering.

(d) Supplemental answers. A respond-
ent has a duty to timely amend a prior
answer if it obtains information upon
the basis of which it knows that the
answer was incorrect when made or is
no longer true. A respondent shall
serve supplemental answers to update
or to correct responses whenever nec-
essary, up until the date the answer
could have been accepted into evidence
as written cross-examination. A re-
spondent shall indicate whether the an-
swer merely supplements the previous
answer to make it current or whether
it is a complete replacement for the
previous answer.

§3020.118 Production of documents.

(a) Service and contents. (1) In the in-
terest of expedition and limited to in-

§3020.119

formation which appears reasonably
calculated to lead to the discovery of
admissible evidence, any participant
may serve on any other participant a
request to produce and permit the par-
ticipant making the request, or some-
one acting on behalf of the participant,
to inspect and copy any designated
documents or things that constitute or
contain matters, not privileged, that
are relevant to the subject matter in-
volved in the proceeding and that are
in the custody or control of the re-
spondent.

(2) The request shall set forth the
items to be inspected either by indi-
vidual item or category, and describe
each item and category with reason-
able particularity, and shall specify a
reasonable time, place, and manner of
making inspection. The participant re-
questing the production of documents
or items shall file its request with the
Commission in conformance with part
3010, subpart B, of this chapter.

(b) Answers. (1) The respondent shall
file an answer to a request under para-
graph (a) of this section with the Com-
mission in conformance with subpart B
to part 3010 of this chapter within
seven days after the request is filed, or
within such other period as may be
fixed by the Commission or presiding
officer. The answer shall state, with re-
spect to each item or category, wheth-
er inspection will be permitted as re-
quested.

(2) If the respondent objects to an
item or category, it shall state the rea-
sons for objection in a motion to be ex-
cused from answering as prescribed by
paragraph (c) of this section.

(c) Motions to be excused from answer-
ing. A respondent may, in lieu of an-
swering a request for production, file a
motion pursuant to §3020.105(b) to be
excused from answering.

§3020.119 Admissions.

(a) Service and content. In the interest
of expedition, any participant may
serve upon any other participant a
written request for the admission of
any relevant, unprivileged facts, in-
cluding the genuineness of any docu-
ments or exhibits to be presented in
the hearing. The admission shall be for
purposes of the pending proceeding
only. The participant requesting the
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admission shall file its request with
the Commission in conformance with
subpart B to part 3010 of this chapter.

(b) Answers. (1) A matter for which
admission is requested shall be sepa-
rately set forth in the request and is
deemed admitted unless, within seven
days after the request is filed, or with-
in such other period as may be estab-
lished by the Commission or presiding
officer, the respondent files a written
answer or motion to be excused from
answering pursuant to paragraph (c) of
this section. Answers to requests for
admission shall be filed with the Com-
mission in conformance with subpart B
to part 3010 of this chapter.

(2) If the answer filed by the respond-
ent does not admit a matter asserted in
the participant’s request, it must ei-
ther specifically deny the matter or ex-
plain in detail why it cannot truthfully
admit or deny the asserted matter.
When good faith requires, the respond-
ent must admit a portion of the as-
serted matter and either deny or qual-
ify the remaining portion of such as-
serted matter. Lack of knowledge for
failing to admit or deny can be invoked
only after reasonable inquiry if the in-
formation already possessed or reason-
ably obtainable is insufficient to en-
able an admission or denial.

(3) Grounds for objection to requests
for admission must be stated. Objec-
tions cannot be based solely upon the
ground that the request presents a gen-
uine issue for trial.

(c) Motion to be excused from answer-
ing. A respondent may, in lieu of an-
swering a request for admission, file a
motion pursuant to §3020.105(b) to be
excused from answering.

§3020.120 Rebuttal testimony.

(a) Timing. Any participant may file
rebuttal testimony on or before the
date established for that purpose by
the procedural schedule issued by the
Commission pursuant to §3020.110.
Hearing on rebuttal testimony shall
proceed as set forth in the procedural
schedule.

(b) Limitations. The scope of rebuttal
testimony shall be limited to material
issues relevant to the specific proposal
made by the Postal Service. Rebuttal
testimony shall not propose, or seek to

39 CFR Ch. Ill (7-1-23 Edition)

address, alternatives to the Postal
Service’s proposal.

(c) Intent to file rebuttal testimony. If a
participant wishes to file rebuttal tes-
timony, it must file a document con-
firming its intent to file rebuttal testi-
mony with the Commission by the date
provided in the procedural schedule.

(d) Adjustment of dates. If no partici-
pant files a confirmation of intent to
file rebuttal testimony on or before the
date established by the procedural
schedule issued by the Commission
pursuant to §3020.110, the Commission
may adjust other dates in the proce-
dural schedule as it deems to be nec-
essary and appropriate.

§3020.121 Surrebuttal testimony.

(a) Scope. Surrebuttal testimony
shall be limited to material issues rel-
evant to the Postal Service’s proposal
and to the rebuttal testimony which
the surrebuttal testimony seeks to ad-
dress. Testimony that exceeds the
scope of the Postal Service’s proposal
or rebuttal testimony shall not be per-
mitted.

(b) Motion for leave to file surrebuttal.
A participant who wishes to file
surrebuttal testimony must obtain
prior approval by filing with the Com-
mission a motion for leave to file
surrebuttal pursuant to §3020.105(d) on
or before the date provided in the pro-
cedural schedule established by the
Commission. The motion must summa-
rize the surrebuttal testimony the par-
ticipant wishes to file and must iden-
tify and explain exceptional cir-
cumstances that require the filing of
such testimony. The moving partici-
pant bears the burden of demonstrating
exceptional circumstances that war-
rant a grant of the motion. Answers to
such motions may be filed as provided
in §3020.105(d).

(c) Deadline for filing surrebuttal au-
thoriced by the Commission. In the event
the Commission grants the motion for
leave to file surrebuttal testimony, the
moving participant must file its pro-
posed surrebuttal testimony by the
date provided in the procedural sched-
ule established pursuant to §3020.110.

(d) Adjustment of procedural dates. If
no participant files a motion for leave
to file surrebuttal testimony, or if the
Commission denies all such motions as
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may be filed, the remaining dates in
the procedural schedule may be ad-
justed by the Commission as it deems
to be necessary and appropriate.

§3020.122 Hearings.

(a) Initiation. Hearings for the pur-
pose of taking evidence shall be initi-
ated by the issuance of a notice and
scheduling order pursuant to §3020.110.

(b) Presiding officer. All hearings shall
be held before the Commission sitting
en banc with a duly designated pre-
siding officer.

(c) Entering of appearances. The Com-
mission or the presiding officer before
whom the hearing is held will cause to
be entered on the record all appear-
ances together with a notation showing
on whose behalf each such appearance
has been made.

(d) Order of procedure. In requests for
advisory opinions before the Commis-
sion, the Postal Service shall be the
first participant to present its case.
Unless otherwise ordered by the Com-
mission, the presiding officer shall di-
rect the order of presentation of all
other participants and issue such other
procedural orders as may be necessary
to assure the orderly and expeditious
conclusion of the hearing.

(e) Presentation of the evidence—(1)
Presentations by participants. Each par-
ticipant shall have the right in public
hearings to present evidence relevant
to the Postal Service’s proposal, cross-
examine (limited to testimony adverse
to the participant conducting the
cross-examination), object, move, and
argue. The participant’s presentation
shall be in writing and may be accom-
panied by a trial brief or legal memo-
randa. (Legal memoranda on matters
at issue will be welcome at any stage of
the proceeding.) When objections to the
admission or exclusion of evidence be-
fore the Commission or the presiding
officer are made, the grounds relied
upon shall be stated. Formal excep-
tions to rulings are unnecessary.

(2) Written cross-examination. Written
cross-examination will be utilized as a
substitute for oral cross-examination
whenever possible, particularly to in-
troduce factual or statistical evidence.
Designations of written cross-examina-
tion shall be served in accordance with
part 3010, subpart B, of this chapter no

§3020.122

later than three days before the sched-
uled appearance of a witness. Designa-
tions shall identify every item to be of-
fered as evidence, listing the partici-
pant who initially posed the discovery
request, the witness and/or party to
whom the question was addressed (if
different from the witness answering),
the number of the request and, if more
than one answer is provided, the dates
of all answers to be included in the
record. (For example, “PR-T1-17 to
USPS witness Jones, answered by
USPS witness Smith (March 1, 1997) as
updated (March 21, 1997)’). When a par-
ticipant designates written cross-exam-
ination, two hard copies of the docu-
ments (unfastened, single-spaced, not
hole-punched) are to be included and
shall simultaneously be submitted to
the Secretary of the Commission. The
Secretary of the Commission shall pre-
pare for the record a packet containing
all materials designated for written
cross-examination in a format that fa-
cilitates review by the witness and
counsel. The witness will verify the an-
swers and materials in the packet, and
they will be entered into the transcript
by the presiding officer. Counsel may
object to written cross-examination at
that time, and any designated answers
or materials ruled objectionable will
not be admitted into the record.

(3) Oral cross-examination. Oral cross-
examination will be permitted for
clarifying written cross-examination
and for testing assumptions, conclu-
sions or other opinion evidence. No-
tices of intent to conduct oral cross-ex-
amination shall be filed three or more
days before the announced appearance
of the witness and shall include specific
references to the subject matter to be
examined and page references to the
relevant direct testimony and exhibits.
A participant intending to use complex
numerical hypotheticals, or to ques-
tion using intricate or extensive cross-
references, shall provide adequately
documented cross-examination exhib-
its for the record. Copies of these ex-
hibits shall be filed at least two days
(including one working day) before the
scheduled appearance of the witness.
They may be filed online or delivered
in hardcopy form to counsel for the
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witness, at the discretion of the partic-
ipant. If a participant has obtained per-
mission to receive service of docu-
ments in hardcopy form, hardcopy no-
tices of intent to conduct oral cross-ex-
amination of witnesses for that partici-
pant shall be delivered to counsel for
that participant and served three or
more working days before the an-
nounced appearance of the witness.
Cross-examination exhibits shall be de-
livered to counsel for the witness at
least two days (including one working
day) before the scheduled appearance
of the witness.

(f) Limitations on presentation of the
evidence. The taking of evidence shall
proceed with all reasonable diligence
and dispatch, and to that end, the Com-
mission or the presiding officer may
limit appropriately:

(1) The number of witnesses to be
heard upon any issue;

(2) The examination by any partici-
pant to specific issues; and

(3) The cross-examination of a wit-
ness to that required for a full and true
disclosure of the facts necessary for ex-
ploration of the Postal Service’s pro-
posal, disposition of the proceeding,
and the avoidance of irrelevant, imma-
terial, or unduly repetitious testimony.

(g) Motions during hearing. Except as
provided in §3020.105(a), after a hearing
has commenced in a proceeding, a re-
quest may be made by motion to the
presiding officer for any procedural
ruling or relief desired. Such motions
shall set forth the ruling or relief
sought, and state the grounds therefore
and statutory or other supporting au-
thority. Motions made during hearings
may be stated orally upon the record,
except that the presiding officer may
require that such motions be reduced
to writing and filed separately. Any
participant shall have the opportunity
to answer or object to such motions at
the time and in the manner directed by
the presiding officer.

(h) Rulings on motions. The presiding
officer is authorized to rule upon any
motion not reserved for decision by the
Commission in §3020.105(a). This sec-
tion shall not preclude a presiding offi-
cer from referring any motion made in
hearing to the Commission for ulti-
mate determination.

39 CFR Ch. Ill (7-1-23 Edition)

(i) Transcript corrections. Corrections
to the transcript of a hearing shall not
be requested except to correct a mate-
rial substantive error in the tran-
scription made at the hearing.

(j) Field hearings. Field hearings will
not be held except upon a showing by
any participant and determination by
the Commission that there is excep-
tional need or utility for such a hear-
ing which cannot be accomplished by
alternative means.

§3020.123 Initial and reply briefs.

(a) When filed. At the close of the
taking of testimony in any proceeding,
participants may file initial and reply
briefs. The dates for filing initial and
reply briefs shall be established in the
procedural schedule issued pursuant to
§3020.110. Such dates may be modified
by subsequent order issued by the Com-
mission or the presiding officer.

(b) Contents. BEach brief filed with the
Commission shall be as concise as pos-
sible and shall include the following in
the order indicated:

(1) A subject index with page ref-
erences, and a list of all cases and au-
thorities relied upon, arranged alpha-
betically, with references to the pages
where the citation appears;

(2) A concise statement of the case
from the viewpoint of the filing partic-
ipant;

(3) A clear, concise, and definitive
statement of the position of the filing
participant as to the Postal Service re-
quest;

(4) A discussion of the evidence, rea-
sons, and authorities relied upon with
precise references to the record and the
authorities; and

(5) Proposed findings and conclusions
with appropriate references to the
record or the prior discussion of the
evidence and authorities relied upon.

(c) Length. Initial briefs filed by all
participants other than the Postal
Service shall not exceed 14,000 words.
Initial briefs filed by the Postal Serv-
ice shall not exceed 21,000 words. Reply
briefs filed by all participants other
than the Postal Service shall not ex-
ceed 7,000 words. Reply briefs filed by
the Postal Service shall not exceed
10,500 words. All participants shall at-
test to the number of words contained
in their brief. Tables of cases, tables of
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citations, and appendices shall not be
considered as part of the word count.

(d) Include by reference. Briefs before
the Commission or a presiding officer
shall be completely self-contained and
shall not incorporate by reference any
portion of any other brief, pleading, or
document.

(e) Excerpts from the record. Testi-
mony and exhibits shall not be quoted
or included in briefs except for short
excerpts pertinent to the argument
presented.

(f) Filing and service. Briefs shall be
filed in the form and manner and
served as required by subpart B to part
3010 of this chapter.

Pt. 3021

(g) Statements of Position. As an alter-
native to filing a formal brief, a partic-
ipant may file a Statement of Position.
To the extent practicable, the contents
of each Statement of Position should
include a clear, concise, and definitive
statement of the position of the filing
participant as to the Postal Service re-
quest, as well as any points or factors
in the existing record that support the
participant’s position. Statements of
Position shall be limited to the exist-
ing record and shall not include any
new evidentiary material.

APPENDIX A TO PART 3020—PRO FORMA
N-CASE PROCEDURAL SCHEDULE

Line Action Day number
1. Pre-Filing Consultations ' ............ n/a.
2 Commission Order2 n/a.
3 Filing of Postal Service Request ..... 0.
4 Commission Notice and Order3 .. 1-3.
5 Technical Conference .. 10.
6 Participant Discovery on Postal Service Case Ends .... 28.
7 Responses to Participant Discovery on Postal Service 35.
8 Participants Confirm Intent to File a Rebuttal Case ............ 37.4
9 .. Filing of Rebuttal Cases (if submitted) 42.
10 . Deadline for Motions to Leave to File Surrebuttal . 445
1. Deadline for Answers to Motions for Surrebuttal 46.
12 . Filing of Surrebuttal Cases (if authorized) .. 49.6
13 Hearings:

Hearings (with no Rebuttal Cases) .......ccoeerieirieierieirceeieere e 42-44.

Surrebuttal Cases).

Hearings (with Rebuttal Cases, but no requests for leave to file | 49-51.

Hearings (with Rebuttal Cases and requests for leave to file Surrebuttal | 54-56.

Cases).
14 s INItTAL BREFS ..t (7 days after conclusion of hear-
ings).
15 s RePIY BrEfS ..o (7 days after filing of Initial
Briefs).
16 i Target Issuance Date of Advisory OpinioN ..........ccccccrerininieeniieneineeeeeee 90.

1The Postal Service would initiate pre-filing consultations and would file a notice with the Commission of such consultations

prior to their commencement.
2This order would appoint a Public Representative.

3This notice and order would announce the Postal Service request, set a deadline for interventions, set a date for a technical

conference, and establish a procedural schedule.

41f no participant elects to file a rebuttal case, hearings begin on Day 42.
51f no surrebuttal cases are requested, hearings begin on Day 49.
61f one or more surrebuttal cases are requested (whether or not authorized by the Commission), hearings begin on Day 54.

PART 3021—RULES FOR APPEALS
OF POSTAL SERVICE DETERMINA-
TIONS TO CLOSE OR CONSOLI-
DATE POST OFFICES

Sec.

3021.1 Definitions.

3021.2 Applicability.

3021.3 Notice by the Postal Service.

3021.10 Starting an appeal.

3021.11 Submitting an appeal and other doc-
uments.

3021.12 Duplicate appeals.

3021.13 Deadlines for appeals.

3021.14 Participation by others.

3021.20 The record on review.

3021.21 Filing of the administrative record.

3021.22 Making documents available for in-
spection by the public.

3021.30 Suspension pending review.

3021.40 Participant statement.

3021.41 Due date for participant statement.

3021.42 Due date for Postal Service re-
sponse.

3021.43 Due date for replies to the Postal
Service.

AUTHORITY: 39 U.S.C. 404(d).
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SOURCE: 77 FR 6679, Feb. 9, 2012, unless oth-
erwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

§3021.1 Definitions.

The following definitions apply in
this part:

(a) Final determination means the
written determination and findings re-
quired by 39 U.S.C. 404(d)(3).

(b) Petitioner means a person who
files a Petition for Review.

(c) Petition for Review means a writ-
ten document that the Commission ac-
cepts as an appeal of a post office clos-
ing or consolidation.

§3021.2 Applicability.

(a) The rules in this part apply when:

(1) The Postal Service decides to
close or consolidate a post office, and

(2) A patron of that post office ap-
peals the closing or consolidation.

(b) Subparts A through D to part 3010
of this chapter apply to appeals of post
office closings or consolidations.

(c) Answers to motions filed by the
Postal Service are due within 10 days.

[77 FR 6679, Feb. 9, 2012, as amended at 85 FR
9655, Feb. 19, 2020]

§3021.3 Notice by the Postal Service.

(a) Pursuant to section 404(d) of title
39, United States Code, any decision to
close or consolidate a post office must
be preceded by 60 days’ notice to per-
sons served by such post office, the op-
portunity for such persons to present
their views, and a written determina-
tion based upon consideration of each
of the factors listed in section 404(d)(2)
of title 39, United States Code.

(b) This notice must include a provi-
sion stating that, pursuant to section
404(d)(5) of title 39, United States Code,
a final Postal Service determination to
close or consolidate a post office may
be appealed by any person served by
such office to the Postal Regulatory
Commission at 901 New York Avenue
NW., Suite 200, Washington, DC 20268-
0001, within 30 days after such deter-
mination is made available to such per-
son by the Postal Service.

§3021.10 Starting an appeal.

(a) A Postal Service decision to close
or consolidate a post office may be ap-
pealed only by a person served by that

39 CFR Ch. Ill (7-1-23 Edition)

office. An appeal is commenced by sub-
mitting a Petition for Review to the
Postal Regulatory Commission.

(b) The Petition for Review must
state that the person(s) submitting it
is/are served by the post office that the
Postal Service has decided to close or
consolidate. The petition should in-
clude the name(s) and address(es) of
the person(s) filing it and the name or
location of the post office to be closed
or consolidated. A petitioner may in-
clude other information deemed perti-
nent.

§3021.11 Submitting an appeal and
other documents.

Petitions for Review, comments, mo-
tions, answers, and other documents
may be submitted by persons other
than the Postal Service by mail, elec-
tronically through the Commission’s
website, http:/www.prc.gov, or by deliv-
ery to the Commission’s offices at 901
New York Avenue NW., Suite 200,
Washington, DC 20268-0001.

[77 FR 6679, Feb. 9, 2012, as amended at 85 FR
9660, Feb. 19, 2020]

§3021.12 Duplicate appeals.

If the Commission receives more
than one Petition for Review of the
same post office closing or consolida-
tion, the petitions will be considered in
a single docket.

§3021.13 Deadlines for appeals.

(a) In general. If the Postal Service
has issued a final determination to
close or consolidate a post office, an
appeal is due within 30 days of the final
determination being made available in
conformance with §3021.3(b).

(b) Appeals sent by mail. If sent by
mail, a Petition for Review must be
postmarked no later than 30 days after
the final determination has been made
available.

(c) Appeals sent by other physical deliv-
ery. If sent by some other form of phys-
ical delivery, a Petition for Review
must be received in the Commission’s
Docket Section no later than 4:30 p.m.,
eastern time, on the 30th day after the
final determination has been made
available.

(d) Appeals sent electronically. If sub-
mitted electronically, a Petition for
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Review must be received in the Com-
mission’s Docket Section no later than
4:30 p.m., eastern time, on the 30th day
after the final determination has been
made available.

[77 FR 6679, Feb. 9, 2012, as amended at 85 FR
9655, Feb. 19, 2020]

§3021.14 Participation by others.

(a) A person served by the post office
to be closed or consolidated pursuant
to the Postal Service written deter-
mination under review who desires to
intervene in the proceeding, or any
other interested person, or any coun-
sel, agent, or other person authorized
or recognized by the Postal Service as
such interested person’s representative
or the representative of such interested
person’s recognized group, such as
Postmasters, may participate in an ap-
peal by sending written comments to
the Postal Regulatory Commission in
the manner described in §3021.11.

(b) Persons may submit comments
supporting or opposing a Commission
order returning the entire matter to
the Postal Service for further consider-
ation. Comments must be filed in ac-
cordance with the deadlines estab-
lished in §§3021.41 through 3021.43. Com-
menters may use PRC Form 61, which
is available on the Commission’s
website, http:/www.prc.gov.

[85 FR 9655, Feb. 19, 2020]

§3021.20 The record on review.

(a) The record on review includes:

(1) The final determination;

(2) The notices to persons served by
the post office to be closed or consoli-
dated;

(3) The administrative record; and

(4) All documents submitted in the
appeal proceeding.

(b) The record shall contain all evi-
dence considered by the Postal Service
in making its determination and shall
contain no evidence not previously
considered by the Postal Service.

§3021.21 Filing of the administrative
record.

The Postal Service shall file the ad-
ministrative record within 10 days of
the date of posting of a Petition for Re-
view on the Commission’s website. The
Commission may alter this time for

§3021.40

good cause. The Secretary will notify
participants that they may view the
administrative record at post offices
where the final determination was
posted.

[77 FR 6679, Feb. 9, 2012, as amended at 86 FR
9660, Feb. 19, 2020]

§3021.22 Making documents available
for inspection by the public.

Copies of all filings (including the ad-
ministrative record) related to an ap-
peal shall be available for public in-
spection at the post offices where the
final determination was posted. The
Secretary will notify participants that
they may view copies of filings at post
offices where the final determination
was posted.

§3021.30 Suspension pending review.

(a) Application. Application for sus-
pension of a determination of the Post-
al Service to close or consolidate any
post office pending the outcome of an
appeal to the Postal Regulatory Com-
mission shall be made at the time of
the filing of a Petition for Review. The
application shall show the reasons for
the relief requested and the facts relied
upon, and if the facts are subject to
dispute the application shall be sup-
ported by affidavits or other sworn
statements or copies thereof. The ap-
plicant must be a person served by the
affected post office. Immediate notice
of the application shall be given to all
parties to the proceeding. The applica-
tion shall be filed with the Secretary of
the Commission.

(b) Answer and filing of the relevant
record by the Postal Service. Within 10
days after the application for suspen-
sion is filed, the Postal Service shall
file with the Secretary of the Commis-
sion and serve on the petitioners an an-
swer to the application supported by
affidavits or other sworn statements or
copies thereof.

§3021.40 Participant statement.

(a) When a timely Petition for Re-
view of a decision to close or consoli-
date a post office is filed, the Secretary
shall furnish petitioner with a copy of
PRC Form 61. This form is designed to
inform petitioners on how to make a
statement of the petitioner’s argu-
ments in support of the petition.
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§3021.41

(b) The instructions for PRC Form 61
shall provide:

(1) A concise explanation of the pur-
pose of the form;

(2) A copy of section 404(d)(2)(A) of
title 39, United States Code; and

(3) Notification that, if petitioner
prefers, he or she may file a brief in
lieu of or in addition to completing
PRC Form 61.

[77 FR 6679, Feb. 9, 2012, as amended at 85 FR
9655, Feb. 19, 2020]

§3021.41 Due date for
statement.

participant

The statement or brief of petitioner
and of any other participant seeking to
have the Commission return the entire
matter to the Postal Service for fur-
ther consideration, shall be filed not
more than 20 days after the filing of
the administrative record.

§3021.42 Due date for Postal Service
response.

The statement or brief of the Postal
Service, and of any other participant
opposing return of the matter for fur-
ther consideration, shall be filed not
more than 14 days after the date for fil-
ing of petitioner’s statement.

§3021.43 Due date for replies to the
Postal Service.

Petitioner, and any other participant
seeking to have the Commission return
the matter for further consideration,
may file a reply to the Postal Service
response not more than 10 days after
the date of the Postal Service response.
Replies are limited to issues discussed
in the responses of the Postal Service
and other participants seeking affirma-
tion of the Postal Service determina-
tion.

PART 3022—RULES FOR
COMPLAINTS

Subpart A—General

Sec.
3022.1 Applicability.
3022.2 Scope and nature of complaints.

Subpart B—Form and Manner
Requirements of Initial Pleadings

3022.10 Complaint contents.
3022.11 Service.

39 CFR Ch. Ill (7-1-23 Edition)

3022.12 Pleadings filed in response to a com-
plaint.

3022.13 Conditions for applying rate or serv-
ice inquiry procedures to complaints.

3022.14 Answer contents.

Subpart C—Supplemental Information

3022.20 Sufficiency of information.
3022.21 Investigator.

Subpart D—Proceedings

3022.30 Beginning proceedings on com-
plaints.

Subpart E—Settlement

3022.40 Policy on settlement.
3022.41 Satisfaction.

Subpart F—Commission Determinations
and Relief

3022.50 Remedies.
AUTHORITY: 39 U.S.C. 503; 3662.

SOURCE: 74 FR 16744, Apr. 10, 2009, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

Subpart A—General

§3022.1 Applicability.

(a) The rules in this part govern the
procedure for complaints filed under 39
U.S.C. 3662 that meet the form and
manner requirements of subpart B of
this part. Part 3010 of this chapter ap-
plies unless otherwise stated in this
part or otherwise ordered by the Com-
mission.

(b) Subpart E to part 3010 of this
chapter does not apply to this part un-
less and until the Commission makes a
finding under §3022.30(a)(1) that the
complaint raises material issues of fact
or law and that the issues shall be con-
sidered through a hearing on the
record.

[85 FR 9655, Feb. 19, 2020]

§3022.2 Scope and nature of com-
plaints.

Any interested person (including a
duly appointed officer of the Commis-
sion representing the interests of the
general public) may file a written com-
plaint with the Commission if that per-
son believes that the Postal Service is
not operating in conformance with:
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(a) The provisions of 39 U.S.C. chap-
ter 36, or 39 U.S.C. 101(d), 401(2), 403(c),
404a, or 601; or

(b) Any rule, order, or other regu-
latory requirement based on any of
these statutory provisions.

Subpart B—Form and Manner
Requirements of Initial Pleadings

§3022.10 Complaint contents.

(a) A complaint must:

(1) Set forth the facts and cir-
cumstances that give rise to the com-
plaint;

(2) Clearly identify and explain how
the Postal Service action or inaction
violates applicable statutory standards
or regulatory requirements including
citations to the relied upon section or
sections of title 39, order, regulation,
or other regulatory requirements;

(3) Set forth the business, commer-
cial, economic or other issues pre-
sented by the action or inaction as
such relate to the complainant;

(4) Include a description of persons or
classes of persons known or believed to
be similarly affected by the issues in-
volved in the complaint, if applicable;

(6) State the nature of the evi-
dentiary support that the complainant
has or expects to obtain during dis-
covery to support the facts alleged in
the complaint;

(6) Include an explanation as to why
such facts could not reasonably be
ascertained by the complainant where
claims are premised on information
and belief;

(7) State whether the issues pre-
sented are pending in or have been re-
solved by an existing Commission pro-
ceeding or a proceeding in any other
forum in which the complainant is a
party; and if so, provide an explanation
why timely resolution cannot be
achieved in that forum;

(8) State the specific relief or remedy
requested and the basis for that relief;
and

(9) Include a certification that states
that prior to filing, the complainant
attempted to meet or confer with the
Postal Service’s general counsel to re-
solve or settle the complaint, why the
complainant believes additional such
steps would be inadequate, and the rea-
sons for that belief; and

§3022.12

(10) Include a certification that the
complaint has been served on the
United States Postal Service as re-
quired by §3022.11.

(b) The Commission may waive any
of the requirements listed in paragraph
(a) of this section to serve the interests
of justice.

[74 FR 16744, Apr. 10, 2009, as amended at 85
FR 9655, Feb. 19, 2020]

§3022.11 Service.

Any person filing a complaint must
simultaneously serve a copy of the
complaint on the Postal Service at this
address: PRCCOMPLAINTS@usps.gov. A
person without internet access may
contact the Secretary to obtain ap-
proval for alternative methods of serv-
ice.

[85 FR 9655, Feb. 19, 2020]

§3022.12 Pleadings filed in response to
a complaint.

(a) Unless otherwise ordered by the
Commission, the Postal Service shall
file its answer to a complaint within 20
days after the complaint is filed.

(b) If appropriate, the Postal Service
may file a dispositive motion or other-
wise move to delay disposition of the
complaint. If the Postal Service files
such a motion, unless otherwise or-
dered by the Commission, the period of
time for filing its answer is altered as
follows:

(1) If the Commission denies the mo-
tion or postpones disposition, the an-
swer is due within 10 days of the Com-
mission’s action; or

(2) If the Commission invokes the
rate or service inquiry special proce-
dures under §3022.13 to the complaint,
the answer is due contemporaneously
with the Postal Service’s report under
§3023.11 of this chapter if the complaint
has not been resolved by that date.

(c) If the Postal Service answer is de-
layed by the filing of a motion under
paragraph (b) of this section, it may
not obtain a further delay by filing an-
other motion under paragraph (b) of
this section raising an issue or objec-
tion that was available to the Postal
Service but omitted from its earlier
motion.

[74 FR 16744, Apr. 10, 2009, as amended at 85
FR 9656, Feb. 19, 2020]
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§3022.13

§3022.13 Conditions for applying rate
or service inquiry procedures to
complaints.

(a) This section applies to complaints
that concern rate or service matters
that are isolated incidents affecting
few mail users provided that the com-
plaint does not either:

(1) Raise unfair competition issues;

(2) Raise issues affecting a signifi-
cant number of mail users;

(3) Represent a pattern, practice, or
systemic issue that affects a signifi-
cant number of mail users (or is rea-
sonably likely to be evidence that such
a pattern has begun); or

(4) Impact a substantial region of the
nation.

(b) The Commission may in its dis-
cretion, sua sponte, attempt to resolve
a complaint through the rate or service
inquiry procedures of §3023.11 of this
chapter if the Commission finds that
there is a reasonable likelihood that
such procedures may result in resolu-
tion of the complaint. The Commission
will issue an order to apply the proce-
dures of §3023.11 of this chapter prior to
the due date for the Postal Service an-
swer set forth in §3022.12.

(c) If the Commission determines
that application of paragraph (a) of
this section is appropriate and the
Postal Service is unable to resolve the
complaint within 45 days, or such other
period of time as ordered by the Com-
mission, the Postal Service shall file
its answer 1in accordance with
§3022.12(b)(2).

[74 FR 16744, Apr. 10, 2009, as amended at 85
FR 9656, Feb. 19, 2020]

§3022.14 Answer contents.

(a) An answer must:

(1) Contain a clear and concise state-
ment of any disputed factual allega-
tions upon which the answer relies;

(2) Contain a clear and concise state-
ment of any legal interpretation upon
which the answer relies;

(3) Admit or deny, specifically and
with explanatory detail, each material
factual allegation of the complaint.
Denials based on information and be-
lief must include an explanation as to
why such facts could not reasonably be
ascertained by the Postal Service prior
to filing the answer. Each fact alleged
in a complaint not thus specifically an-

39 CFR Ch. Ill (7-1-23 Edition)

swered shall be deemed to have been
admitted;

(4) Set forth every defense relied
upon. The answer shall advise the com-
plainant and the Commission fully and
completely of the nature of any de-
fense, including factual allegations and
law upon which the Postal Service re-
lies. Affirmative defenses shall be spe-
cifically captioned as such and pre-
sented separately from any denials;

(b) State the nature of the evi-
dentiary support that the Postal Serv-
ice has or expects to obtain to support
its factual allegations and defenses;
and

(6) Include a certification that states
that prior to the filing of its answer,
the Postal Service met or conferred
with the complainant to resolve or set-
tle the complaint, whether the Postal
Service believes additional such steps
would be inappropriate and the reasons
for that belief.

(b) The Commission may waive any
of the requirements listed in paragraph
(a) of this section to serve the interests
of justice.

Subpart C—Supplemental
Information

§3022.20 Sufficiency of information.

If, after review of the information
submitted pursuant to this part, the
Commission determines that addi-
tional information is necessary to en-
able it to evaluate whether the com-
plaint raises material issues of fact or
law, the Commission shall, in its dis-
cretion, either require the complainant
and/or the Postal Service to provide ad-
ditional information as deemed nec-
essary, issue an appropriate order to
appoint an investigator in accordance
with §3022.21, or do both.

[85 FR 9656, Feb. 19, 2020]

§3022.21 Investigator.

The Commission may appoint an in-
vestigator to examine issues raised by
the complaint and responses thereto.
The investigator will use appropriate
due diligence under the circumstances
and provide a public, written report to
the Commission.
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Subpart D—Proceedings

§3022.30 Beginning proceedings on
complaints.

(a) Within 90 days after receiving a
properly filed complaint under this
part, the Commission will issue:

(1) A notice and order in accordance
with §3010.151 of this chapter that finds
the complaint raises one or more mate-
rial issues of fact or law and begin pro-
ceedings on the complaint; or

(2) An order dismissing the com-
plaint.

(b) Orders issued pursuant to para-
graph (a) of this section shall include
the Commission’s written statement
setting forth the bases of its deter-
mination.

(c) Contemporaneously with, or
shortly after issuing a notice and order
under paragraph (a)(l) of this section,
the Commission will appoint a public
representative to represent the inter-
ests of the general public in the com-
plaint proceeding.

[74 FR 16744, Apr. 10, 2009, as amended at 85
FR 9656, Feb. 19, 2020]

Subpart E—Settlement

§3022.40 Policy on settlement.

It shall be the general policy and
practice of the Commission to encour-
age alternative dispute resolution and
settlement of complaints by informal
procedures, such as correspondence,
conferences between the parties, and
the conduct of proceedings off the
record with the consent of the parties.

§3022.41 Satisfaction.

(a) If a complaint is resolved infor-
mally, in whole or in part, subsequent
to Commission action under
§3022.30(a)(1), the complainant must
promptly file:

(1) A statement explaining the reso-
lution; and

(2) A motion to dismiss or amend the
complaint based on the resolution.

(b) The Commission may order the
submission of additional information
before acting on any motion filed under
paragraph (a)(2) of this section.

(¢) In determining whether to allow
the complaint to be dismissed or
amended under this section, the Com-

Pt. 3023

mission will take into consideration
whether the issues raised by the com-
plaint may continue to impact a sig-
nificant segment of the mailing com-
munity.

[74 FR 16744, Apr. 10, 2009, as amended at 85
FR 9656, Feb. 19, 2020]

Subpart F—Commission
Determinations and Relief

§3022.50 Remedies.

(a) If the Commission finds that a
complaint is justified, it will order that
the Postal Service take such action as
the Commission determines appro-
priate to:

(1) Achieve compliance with the ap-
plicable requirements; and

(2) Remedy the effects of any non-
compliance.

(b) If the Commission finds deliberate
non-compliance on the part of the
Postal Service, the Commission may
order, based on the nature, -cir-
cumstances, extent, and seriousness of
the non-compliance, a fine for each in-
cidence of non-compliance.

(c) In any case where the Commission
is considering the extraordinary relief
described in paragraph (b) of this sec-
tion, the Commission will provide no-
tice to the participants that such relief
is being considered. It will allow the
participants a reasonable opportunity
to comment and present aggravating
and mitigating factors for its consider-
ation.

PART 3023—RULES FOR RATE OR
SERVICE INQUIRIES

Subpart A—Rate or Service Inquiry Forms
and Procedures

Sec.

3023.10 Rate or service inquiry contents.
3023.11 Rate or service inquiry procedures.
3023.12 Treatment as a complaint.

Subpart B [Reserved]

AUTHORITY: 39 U.S.C. 503, 3662.

SOURCE: 74 FR 16746, Apr. 10, 2009, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.
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§3023.10

Subpart A—Rate or Service Inquiry
Forms and Procedures

§3023.10 Rate or service inquiry con-
tents.

(a) A rate or service inquiry shall be
in writing and should contain:

(1) The name, address, and telephone
number of the inquiring party;

(2) Details regarding the Postal Serv-
ice’s action or inaction;

(3) A statement of facts supporting
the inquiring party’s allegations; and

(4) The specific relief being sought, if
any.

(b) The Commission may waive any
of the requirements listed in paragraph
(a) of this section to serve the interests
of justice.

§3023.11 Rate or service inquiry pro-
cedures.

(a) The Commission will forward rate
or service inquiries to the Postal Serv-
ice for investigation. The Postal Serv-
ice will, within 45 days of receipt of
such inquiry, advise the Commission in
writing, with a copy to the inquiring
party, of its resolution of the inquiry
or its refusal or inability to do so.

(b) The Commission will monitor all
rate or service inquiries to determine if
Commission action under §3023.12 is ap-
propriate.

(c) Where there are clear indications
from the Postal Service’s report or
from other communications between
the parties that the inquiry has been
resolved, the Commission may, in its
discretion, consider such proceeding to
be resolved, without response to the in-
quiring party.

[74 FR 16746, Apr. 10, 2009, as amended at 85
FR 9656, Feb. 19, 2020]

§3023.12 Treatment as a complaint.

If the Commission receives a volume
of rate or service inquiries on the same
or similar issue such that there may be
cause to warrant treatment as a com-
plaint, it may appoint an investigator
to review the matter under §3022.21 of
this chapter or appoint a Public Rep-
resentative representing the interests
of the general public to pursue the
matter.

[85 FR 9656, Feb. 19, 2020]

39 CFR Ch. lll (7-1-23 Edition)
Subpart B [Reserved]

PART 3024—SPECIAL RULES FOR
COMPLAINTS ALLEGING VIOLA-
TIONS OF 39 U.S.C. 404a

Subpart A—General

Sec.
3024.1 Applicability.
3024.2-3024.4 [Reserved]

Subpart B—Requirements and Defenses

3024.5 Postal Service rules that create an
unfair competitive advantage.

3024.6 Disclosure, transfer, and licensing of
intellectual property.

3024.7 Unlawfully obtaining information.

3024.8 Statutorily authorized affirmative
defense.

AUTHORITY: 39 U.S.C. 404a; 3662.
SOURCE: 79 FR 62294, Oct. 16, 2014, unless

otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

Subpart A—General

§3024.1 Applicability.

The rules in this part govern pro-
ceedings filed under 39 U.S.C. 3662 al-
leging violations of 39 U.S.C. 404a that
meet the requirements of §§3022.2 and
3022.10 of this chapter.

[85 FR 9656, Feb. 19, 2020]
§§3024.2-3024.4 [Reserved]

Subpart B—Requirements and
Defenses

§3024.5 Postal Service rules that cre-
ate an unfair competitive advan-
tage.

(a) A complaint alleging a violation
of 39 U.S.C. 404a(a)(1) must show that a
Postal Service rule, regulation, or
standard has the effect of:

(1) Precluding competition; or

(2) Establishing the terms of com-
petition.

(b) As an affirmative defense to a
complaint under 39 U.S.C. 404a(a)(l),
the Postal Service may demonstrate
that the rule, regulation, or standard
at issue does not create an unfair com-
petitive advantage for itself or any en-
tity funded, in whole or in part, by the
Postal Service.
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(c) As used in this section, the term
rule, regulation, or standard includes,
among other things, documents or poli-
cies issued by the Postal Service to ex-
ercise its regulatory authority or oth-
erwise act as a governmental entity.

[79 FR 62294, Oct. 16, 2014, as amended at 85
FR 9656, Feb. 19, 2020]

§3024.6 Disclosure, transfer, and li-
censing of intellectual property.

(a) A complaint alleging a violation
of 39 U.S.C. 404a(a)(2) must show that
the Postal Service has compelled or at-
tempted to compel the disclosure,
transfer, or licensing of the intellec-
tual property of the person filing the
complaint to a third party.

(b) As used in this section, the term
intellectual property includes, among
other things, patents, copyrights,
trademarks, trade secrets, and propri-
etary information.

(c) As used in this section, the term
disclosure, transfer, or licensing of intel-
lectual property includes, among other
things, an action that has an adverse
effect on the value of intellectual prop-
erty.

§3024.7 Unlawfully obtaining informa-
tion.

(a) A complaint alleging a violation
of 39 U.S.C. 404a(a)(3) must show that:

(1) The person filing the complaint
has provided or sought to provide a
product;

(2) The Postal Service obtained infor-
mation about such product from the
person filing the complaint; and

(3) The Postal Service offers or of-
fered a postal service that uses or is
based, in whole or in part, on the infor-
mation obtained from the person filing
the complaint.

(b) As an affirmative defense to a
complaint under 39 U.S.C. 404a(a)(3),
the Postal Service may demonstrate
that substantially the same informa-
tion was obtained (or was obtainable)
from an independent source or is other-
wise obtained (or obtainable) through
lawful means.

(c) As an affirmative defense to a
complaint under 39 U.S.C. 404a(a)(3),
the Postal Service may show that the
information obtained was provided by
written consent.

§3025.102

§3024.8 Statutorily authorized affirm-
ative defense.

(a) As an affirmative defense to an al-
legation of a violation of 39 U.S.C.
404a(a), the Postal Service may dem-
onstrate that it is specifically author-
ized by law to take the action or inac-
tion alleged to be a violation of that
section.

(b) Authority under 39 U.S.C. 401 or 39
U.S.C. 404 may not form the basis of an
affirmative defense under paragraph (a)
of this section.

(c) Paragraph (b) of this section does
not preclude the Postal Service from
arguing that a particular Postal Serv-
ice regulation or other action (or inac-
tion) does not have the requisite effect
to violate 39 U.S.C. 404a(a).

PART 3025—PROCEDURES RELATED
TO COMMISSION VIEWS SUB-
MITTED TO THE SECRETARY OF
STATE

Sec.

3025.101 Definitions in this part.

3025.102 Purpose.

3025.103 Establishment and scope of docket.
3025.104 Comment deadline(s).

3025.1056 Issuance of Commission views.

AUTHORITY: 39 U.S.C. 407; 503.

SOURCE: 85 FR 13054, Mar. 6, 2020, unless
otherwise noted.

§3025.101 Definitions in this part.

(a) Commission views refers to the
opinion the Commission provides to
the Secretary of State pursuant to 39
U.S.C. 407(c)(1) on the consistency of a
relevant proposal with modern rate
regulation.

(b) Modern rate regulation refers to
the standards and criteria the Commis-
sion has established pursuant to 39
U.S.C. 3622.

(c) Relevant proposal means a pro-
posed change to a treaty, convention,
or amendment that establishes a mar-
ket dominant rate or classification.

§3025.102 Purpose.

The rules in this part are intended to
facilitate public participation in, and
promote the transparency of, the devel-
opment of Commission views.
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§3025.103

§3025.103 Establishment and scope of
docket.

(a) On or about 150 days before a Uni-
versal Postal Union Congress convenes
or such advance time as the Commis-
sion determines for any other 39 U.S.C.
407(c)(1) matter, the Commission shall
establish a docket in order to solicit
public comments as part of the devel-
opment of Commission views.

(b) The Commission shall post rel-
evant proposals in the applicable dock-
et established pursuant to paragraph
(a) of this section and may also include
other materials related to the develop-
ment of Commission views, such as
other documents or related actions.

(c) Public comments should focus on
the specific relevant proposals posted
by the Commission and the general
principles that should guide the devel-
opment of Commission views as well as
any other materials posted in the ap-
plicable docket pursuant to paragraph
(b) of this section.

(d) The Commission shall arrange for
publication in the FEDERAL REGISTER
of the notice establishing each docket
authorized under this part.

39 CFR Ch. Ill (7-1-23 Edition)

§3025.104 Comment deadline(s).

(a) The Commission shall establish a
deadline for comments upon establish-
ment of the docket that is consistent
with timely submission of Commission
views to the Secretary of State. The
Commission may establish other dead-
lines for comments as appropriate.

(b) The Commission may suspend or
forego solicitation of comments if it
determines that such solicitation is
not consistent with timely submission
of Commission views to the Secretary
of State.

§3025.105 Issuance of
views.

Commission

(a) The Commission will review time-
ly filed comments responding to a
Commission solicitation pursuant to
§3025.103(a) prior to submitting its
views to the Secretary of State.

(b) After Commission views are de-
veloped, the Commission shall post
Commission views in the applicable
docket established pursuant to
§3025.103(a) and submit Commission
views to the Secretary of State pursu-
ant to 39 U.S.C. 407(c)(1).
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SUBCHAPTER E—REGULATIONS GOVERNING MARKET DOM-
INANT PRODUCTS, COMPETITIVE PRODUCTS, PRODUCT

LISTS, AND MARKET TESTS

PART 3030—REGULATION OF RATES
E%I_FSMARKET DOMINANT PROD-

Subpart A—General Provisions

Sec.

3030.100 Applicability.

3030.101 Definitions.

3030.102 Schedule for regular and predict-
able rate adjustments.

Subpart B—Rate Adjustments

3030.120 General.

3030.121 Postal Service rate adjustment fil-
ing.

3030.122 Contents of a rate adjustment fil-
ing.

3030.123 Supporting technical documenta-
tion.

3030.124 Docket and notice.

3030.125 Opportunity for comments.

3030.126 Proceedings.

3030.127 Maximum rate adjustment author-
ity.

3030.128 Calculation of percentage change in
rates.

3030.129 Exceptions for de minimis rate in-
creases.

Subpart C—Consumer Price Index Rate
Authority

3030.140 Applicability.

3030.141 CPI-U data source.

3030.142 CPI-U rate authority when rate ad-
justment filings are 12 or more months
apart.

3030.143 CPI-U rate authority when rate ad-
justment filings are less than 12 months
apart.

Subpart D—Density Rate Authority

3030.160 Applicability.

3030.161 Density calculation data sources.

3030.162 Calculation of density rate author-
ity.

Subpart E—Retirement Obligation Rate
Authority

3030.180 Definitions.

3030.181 Applicability.

3030.182 Retirement obligation data sources.

3030.183 Calculation of retirement obliga-
tion rate authority.

3030.184 Required minimum remittances.

3030.185 Forfeiture.

Subpart F—[Reserved]

Subpart G—Non-Compensatory Classes or
Products

3030.220 Applicability.

3030.221 Individual product requirement.

3030.222 Class requirement and additional
class rate authority.

Subpart H—Accumulation of Unused and
Disbursement of Banked Rate Adjust-
ment Authority

3030.240 General.

3030.241 Schedule of banked rate adjustment
authority.

3030.242 Calculation of unused rate adjust-
ment authority for rate adjustments
that involve a rate increase which are
filed 12 months apart or less.

3030.243 Calculation of unused rate adjust-
ment authority for rate adjustments
that involve a rate increase which are
filed more than 12 months apart.

3030.244 Calculation of unused rate adjust-
ment authority for rate adjustments
that only include rate decreases.

3030.245 Application of banked rate author-
ity.

Subpart |—Rate Adjustments Due to Ex-
traordinary and Exceptional Cir-
cumstances

3030.260 General.

3030.261 Contents of a rate adjustment fil-
ing.

3030.262 Supplemental information.

3030.263 Docket and notice.

3030.264 Public hearing.

3030.265 Opportunity for comments.

3030.266 Deadline for Commission decision.

3030.267 Treatment of banked rate adjust-
ment authority.

Subpart J—Workshare Discounts

3030.280 Applicability.

3030.281 Calculation of passthroughs for
workshare discounts.

3030.282 Increased pricing efficiency.

3030.283 Limitations on excessive discounts.

3030.284 Limitations on discounts below
avoided cost.

3030.285 Proposal to adjust a rate associated
with a workshare discount.

3030.286 Application for waiver.

AUTHORITY: 39 U.S.C. 503; 3622.
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§3030.100

SOURCE: 85 FR 81126, Dec. 15, 2020, unless
otherwise noted.

Subpart A—General Provisions

§3030.100 Applicability.

(a) The rules in this part implement
provisions in 39 U.S.C. chapter 36, sub-
chapter I, establishing the modern sys-
tem of ratemaking for regulating rates
and classes for market dominant prod-
ucts. The rules in this part are applica-
ble whenever the Postal Service pro-
poses to adjust a rate of general appli-
cability for any market dominant prod-
uct, which includes the addition of a
new rate, the removal of an existing
rate, or a change to an existing rate.
Current rates may be found in the Mail
Classification Schedule appearing on
the Commission’s website at
WWW.Prc.gov.

(b) Rates may be adjusted either sub-
ject to the rules appearing in subpart B
of this part, which includes a limita-
tion on rate increases, or subject to the
rules appearing in subpart I of this
part, which does not include a limita-
tion on rate increases but requires ei-
ther extraordinary or exceptional cir-
cumstances. The rules applicable to the
calculation of the limitations on rate
increases appear in subparts C through
H of this part. The rules for workshare
discounts, which are applicable when-
ever market dominant rates are ad-
justed, appear in subpart J of this part.

§3030.101 Definitions.

(a) The definitions in paragraphs (b)
through (1) of this section apply to this
part.

(b) Annual limitation means the an-
nual limitation on the percentage
change in rates equal to the change in
the Consumer Price Index for all Urban
Consumers (CPI-U) unadjusted for sea-
sonal variation over the most recently
available 12-month period preceding
the date the Postal Service files a re-
quest to review its notice of rate ad-
justment, as determined by the Com-
mission.

(c) Banked rate authority means un-
used rate adjustment authority accu-
mulated for future use pursuant to the
rules in this part.

(d) A class of mail means the First-
Class Mail, USPS Marketing Mail,

39 CFR Ch. Ill (7-1-23 Edition)

Periodicals, Package Services, or Spe-
cial Services groupings of market dom-
inant Postal Service products or serv-
ices. Generally, the regulations in this
part are applicable to individual class-
es of mail.

(e) Density rate authority means rate
authority that is available to all class-
es to address the effects of decreases in
density of mail.

(f) Maximum rate adjustment authority
means the maximum  percentage
change in rates available to a class for
any planned increase in rates. It is the
sum of: The consumer price index rate
authority, and any available density
rate authority, retirement obligation
rate authority, banked rate authority,
and rate authority applicable to non-
compensatory classes.

(g) Rate authority applicable to non-
compensatory classes means rate author-
ity available to classes where revenue
for each product within the class was
insufficient to cover that product’s at-
tributable costs as determined by the
Commission.

(h) Rate cell means each and every
separate rate identified as a rate of
general applicability.

(i) Rate incentive means a discount
that is not a workshare discount and
that is designed to increase or retain
volume, improve the value of mail for
mailers, or improve the operations of
the Postal Service.

(j) Rate of general applicability means
a rate applicable to all mail meeting
standards established by the Mail Clas-
sification Schedule, the Domestic Mail
Manual, and the International Mail
Manual. A rate is not a rate of general
applicability if eligibility for the rate
is dependent on factors other than the
characteristics of the mail to which
the rate applies, including the volume
of mail sent by a mailer in a past year
or years. A rate is not a rate of general
applicability if it benefits a single
mailer. A rate that is only available
upon the written agreement of both the
Postal Service and a mailer, a group of
mailers, or a foreign postal operator is
not a rate of general applicability.

(k) Retirement obligation rate authority
means rate authority that is available
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to all classes to provide revenue for re-
mittance towards the statutorily man-
dated amortization payments for un-
funded liabilities.

(1) A seasonal or temporary rate is a
rate that is in effect for a limited and
defined period of time.

§3030.102 Schedule for regular and
predictable rate adjustments.

(a) The Postal Service shall develop a
Schedule for Regular and Predictable
Rate Adjustments applicable to rate
adjustments subject to this part. The
Schedule for Regular and Predictable
Rate Adjustments shall:

(1) Schedule rate adjustments at spe-
cific regular intervals of time;

(2) Provide estimated filing and im-
plementation dates (month and year)
for future rate adjustments for each
class of mail expected over a minimum
of the next 3 years; and

(3) Provide an explanation that will
allow mailers to predict with reason-
able accuracy, by class, the amounts of
future scheduled rate adjustments.

(b) The Postal Service shall file a
current Schedule for Regular and Pre-
dictable Rate Adjustments annually
with the Commission at the time of fil-
ing the Postal Service’s section 3652 re-
port (see §3050.1(g) of this chapter). The
Commission shall post the current
schedule on the Commission’s website
at www.prc.gov.

(c) Whenever the Postal Service
deems it appropriate to change the
Schedule for Regular and Predictable
Rate Adjustments, it shall file a re-
vised schedule.

(d) The Postal Service may vary the
magnitude of rate adjustments from
those estimated by the Schedule for
Regular and Predictable Rate Adjust-
ments. In such case, the Postal Service
shall provide an explanation for such
variation with its rate adjustment fil-
ing.

Subpart B—Rate Adjustments

§3030.120 General.

This subpart describes the process for
the periodic adjustment of rates sub-
ject to the percentage limitations spec-
ified in §3030.127 that are applicable to
each class of mail.

§3030.122

§3030.121 Postal Service rate adjust-
ment filing.

(a) In every instance in which the
Postal Service determines to exercise
its statutory authority to adjust rates
for a class of mail, the Postal Service
shall comply with the requirements
specified in paragraphs (b) through (d)
of this section.

(b) The Postal Service shall take into
consideration how the planned rate ad-
justments are in accordance with the
provisions of 39 U.S.C. chapter 36.

(c) The Postal Service shall provide
public notice of its planned rate adjust-
ments in a manner reasonably designed
to inform the mailing community and
the general public that it intends to
adjust rates no later than 90 days prior
to the planned implementation date of
the rate adjustments.

(d) The Postal Service shall file a re-
quest to review its notice of rate ad-
justment with the Commission no later
than 90 days prior to the planned im-
plementation date of the rate adjust-
ment.

§3030.122 Contents of a rate adjust-
ment filing.

(a) A rate adjustment filing under
§3030.121 shall include the items speci-
fied in paragraphs (b) through (j) of
this section.

(b) A representation or evidence that
public notice of the planned changes
has been issued or will be issued at
least 90 days before the effective
date(s) for the planned rate adjust-
ments.

(c) The intended effective date(s) of
the planned rate adjustments.

(d) A schedule of the planned rate ad-
justments, including a schedule identi-
fying every change to the Mail Classi-
fication Schedule that will be nec-
essary to implement the planned rate
adjustments.

(e) The identity of a responsible Post-
al Service official who will be available
to provide prompt responses to re-
quests for clarification from the Com-
mission.

(f) The supporting technical docu-
mentation as described in §3030.123.

(g) A demonstration that the planned
rate adjustments are consistent with 39
U.S.C. 3626, 3627, and 3629.
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§3030.123

(h) A certification that all cost,
avoided cost, volume, and revenue fig-
ures submitted with the rate adjust-
ment filing are developed from the
most recent applicable Commission ac-
cepted analytical principles.

(i) For a rate adjustment that only
includes a decrease in rates, a state-
ment of whether the Postal Service
elects to generate unused rate adjust-
ment authority.

(j) Such other information as the
Postal Service believes will assist the
Commission in issuing a timely deter-
mination of whether the planned rate
adjustments are consistent with appli-
cable statutory policies.

§3030.123 Supporting technical docu-
mentation.

(a) Supporting technical documenta-
tion shall include the items specified in
paragraphs (b) through (k) of this sec-
tion, as applicable to the specific rate
adjustment filing. This information
must be supported by workpapers in
which all calculations are shown and
all relevant values (e.g., rates, CPI-U
values, billing determinants) are iden-
tified with citations to original
sources. The information must be sub-
mitted in machine-readable, electronic
format. Spreadsheet cells must be
linked to underlying data sources or
calculations (not hard-coded), as appro-
priate.

(b) The maximum rate adjustment
authority, by class, as summarized by
§3030.127 and calculated separately for
each of subparts C through H of this
part, as appropriate.

(c) A schedule showing the banked
rate adjustment authority available,
by class, and the available amount for
each of the preceding 5 years cal-
culated as required by subpart H of this
part.

(d) The calculation of the percentage
change in rates, by class, calculated as
required by §3030.128.

(e) The planned usage of rate adjust-
ment authority, by class, and cal-
culated separately for each of subparts
C through H of this part, as appro-
priate.

(f) The amount of new unused rate
adjustment authority, by class, if any,
that will be generated by the rate ad-

39 CFR Ch. Ill (7-1-23 Edition)

justment calculated as required by sub-
part H of this part, as applicable.

(g) A schedule of the workshare dis-
counts included with the planned rate
adjustments, and a companion schedule
listing the avoided costs that underlie
each such discount.

(h) Whenever the Postal Service es-
tablishes a new workshare discount
rate, it must include with its filing:

(1) A statement explaining its rea-
sons for establishing the workshare
discount;

(2) All data, economic analyses, and
other information relied on to justify
the workshare discount; and

(3) A certification based on com-
prehensive, competent analyses that
the discount will not adversely affect
either the rates or the service levels of
users of postal services who do not
take advantage of the workshare dis-
count.

(1) Whenever the Postal Service es-
tablishes a new discount or surcharge
rate it does not view as creating a
workshare discount, it must include
with its filing:

(1) An explanation of the basis for its
view that the discount or surcharge
rate is not a workshare discount; and

(2) A certification that the Postal
Service applied accepted analytical
principles to the discount or surcharge
rate.

(j) Whenever the Postal Service in-
cludes a rate incentive with its planned
rate adjustment, it must include with
its filing:

(1) Whether the rate incentive is
being treated under §3030.128(f)(2) or
under §3030.128(f)(1) and (g);

(2) If the Postal Service seeks to in-
clude the rate incentive in the calcula-
tion of the percentage change in rates
under §3030.128(f)(2), whether the rate
incentive is available to all mailers
equally on the same terms and condi-
tions; and

(3) If the Postal Service seeks to in-
clude the rate incentive in the calcula-
tion of the percentage change in rates
under §3030.128(f)(2), sufficient informa-
tion to demonstrate that the rate in-
centive is a rate of general applica-
bility, which at a minimum includes:
The terms and conditions of the rate
incentive; the factors that determine
eligibility for the rate incentive; a
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statement that affirms that the rate
incentive will not benefit a single mail-
er; and a statement that affirms that
the rate incentive is not only available
upon the written agreement of both the
Postal Service and a mailer, or group
of mailers, or a foreign postal operator.

(k) For each class or product where
the attributable cost for that class or
product exceeded the revenue from
that class or product as determined by
the Commission, a demonstration that
the planned rate adjustments comply
with the requirements in subpart G of
this part.

§3030.124 Docket and notice.

(a) The Commission will establish a
docket for each rate adjustment filed
by the Postal Service under §3030.121,
promptly publish notice of the filing in
the FEDERAL REGISTER, and post the
filing on its website. The notice shall
include the items specified in para-
graphs (b) through (g) of this section.

(b) The general nature of the pro-
ceeding.

(c) A reference to legal authority
under which the proceeding is to be
conducted.

(d) A concise description of the
planned changes in rates, fees, and the
Mail Classification Schedule.

(e) The identification of an officer of
the Commission to represent the inter-
ests of the general public in the docket.

(f) A period of 30 days from the date
of the filing for public comment.

(g) Such other information as the
Commission deems appropriate.

§3030.125 Opportunity for comments.

Public comments should focus on
whether planned rate adjustments
comport with applicable statutory and
regulatory requirements.

§3030.126 Proceedings.

(a) If the Commission determines
that the rate adjustment filing does
not substantially comply with the re-
quirements of §§3030.122 and 3030.123,
the Commission may:

(1) Inform the Postal Service of the
deficiencies and provide an opportunity
for the Postal Service to take correc-
tive action;

§3030.126

(2) Toll or otherwise modify the pro-
cedural schedule until such time the
Postal Service takes corrective action;

(3) Dismiss the rate adjustment filing
without prejudice; or

(4) Take other action as deemed ap-
propriate by the Commission.

(b) Within 21 days of the conclusion
of the public comment period the Com-
mission will determine whether the
planned rate adjustments are con-
sistent with applicable law and issue
an order announcing its findings. Ap-
plicable law means only the applicable
requirements of this part, Commission
directives and orders, and 39 U.S.C.
3626, 3627, and 3629.

(c) If the planned rate adjustments
are found consistent with applicable
law, they may take effect.

(d) If the planned rate adjustments
are found inconsistent with applicable
law, the Commission will notify and re-
quire the Postal Service to respond to
any issues of noncompliance.

(e) Following the Commission’s no-
tice of noncompliance, the Postal Serv-
ice may submit an amended rate ad-
justment filing that describes the
modifications to its planned rate ad-
justments that will bring its rate ad-
justments into compliance. An amend-
ed rate adjustment filing shall be ac-
companied by sufficient explanatory
information to show that all defi-
ciencies identified by the Commission
have been corrected.

(f) The Commission will allow a pe-
riod of 10 days from the date of the
amended rate adjustment filing for
public comment.

(g) The Commission will review the
amended rate adjustment filing to-
gether with any comments filed for
compliance and issue an order an-
nouncing its findings within 21 days
after the comment period ends.

(h) If the planned rate adjustments as
amended are found to be consistent
with applicable law, they may take ef-
fect. However, no amended rate shall
take effect until 45 days after the Post-
al Service transmits its rate adjust-
ment filing specifying that rate.

(i) If the planned rate adjustments in
an amended rate adjustment filing are
found to be inconsistent with applica-
ble law, the Commission shall explain
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§3030.127

the basis for its determination and sug-
gest an appropriate remedy. Non-
compliant rates may not go into effect.

(j) A Commission finding that a
planned rate adjustment is in compli-
ance with the applicable requirements
of this part, Commission directives and
orders, and 39 U.S.C. 3626, 3627, and 3629
is decided on the merits. A Commission
finding that a planned rate adjustment
does not contravene other policies of 39
U.S.C. chapter 36, subchapter I, is pro-
visional and subject to subsequent re-
view.

§3030.127 Maximum rate adjustment
authority.

(a) The maximum rate adjustment
authority available to the Postal Serv-
ice for each class of market dominant
mail is limited to the sum of the per-
centage points developed in subparts C
through E and G through H of this
part.

(b) For any product where the attrib-
utable cost for that product exceeded
the revenue from that product as deter-
mined by the Commission, rates may
not be reduced.

§3030.128 Calculation of percentage
change in rates.

(a) For the purpose of calculating the
percentage change in rates, the current
rate is the rate in effect at the time of
the rate adjustment filing under
§3030.121 with the following exceptions:

(1) A seasonal or temporary rate
shall be identified and treated as a rate
cell separate and distinct from the cor-
responding non-seasonal or permanent
rate. When used with respect to a sea-
sonal or temporary rate, the current
rate is the most recent rate in effect
for the rate cell, regardless of whether
the seasonal or temporary rate is avail-
able at the time of the rate adjustment
filing.

(2) When used with respect to a rate
cell that corresponds to a rate incen-
tive that was previously excluded from
the calculation of the percentage
change in rates, the current rate is the
full undiscounted rate in effect for the
rate cell at the time of the rate adjust-
ment filing, not the discounted rate in
effect for the rate cell at such time.

(b) For the purpose of calculating the
percentage change in rates, the volume

39 CFR Ch. Ill (7-1-23 Edition)

for each rate cell shall be obtained
from the most recently available 12
months of Postal Service billing deter-
minants with the following permissible
adjustments:

(1) The Postal Service shall make
reasonable adjustments to the billing
determinants to account for the effects
of classification changes such as the in-
troduction, deletion, or redefinition of
rate cells. The Postal Service shall
identify and explain all adjustments.
All information and calculations relied
upon to develop the adjustments shall
be provided together with an expla-
nation of why the adjustments are ap-
propriate.

(2) Whenever possible, adjustments
shall be based on known mail charac-
teristics or historical volume data, as
opposed to forecasts of mailer behav-
ior.

(3) For an adjustment accounting for
the effects of the deletion of a rate cell
when an alternate rate cell is not
available, the Postal Service should ad-
just the billing determinants associ-
ated with the rate cell to 0. If the Post-
al Service does not adjust the billing
determinants for the rate cell to 0, the
Postal Service shall include a rationale
for its treatment of the rate cell with
the information required under para-
graph (b)(1) of this section.

(c) For a rate adjustment that in-
volves a rate increase, for each class of
mail and product within the class, the
percentage change in rates is cal-
culated in three steps. First, the vol-
ume of each rate cell in the class is
multiplied by the planned rate for the
respective cell and the resulting prod-
ucts are summed. Second, the same set
of rate cell volumes is multiplied by
the corresponding current rate for each
cell and the resulting products are
summed. Third, the percentage change
in rates is calculated by dividing the
results of the first step by the results
of the second step and subtracting 1
from the quotient. The result is ex-
pressed as a percentage.

(d) For rate adjustments that only
involve a rate decrease, for each class
of mail and product within the class,
the percentage change in rates is cal-
culated by amending the workpapers
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attached to the Commission’s order re-
lating to the most recent rate adjust-
ment filing that involved a rate in-
crease to replace the planned rates
under the most recent rate adjustment
filing that involves a rate increase
with the corresponding planned rates

Percentage change inrates =

Where:
N = number of rate cells in the class.
i=denotesaratecell (i=1,2,.. ., N).

Ri,n = planned rate of rate cell i.

Ri,c = current rate of rate cell i (for rate ad-
justment involving a rate increase) or
rate from most recent rate adjustment
involving a rate increase for rate cell i
(for a rate adjustment only involving a
rate decrease).

Vi = volume of rate cell i.

(f)(1) Rate incentives may be ex-
cluded from a percentage change in
rates calculation. If the Postal Service
elects to exclude a rate incentive from
a percentage change in rates calcula-
tion, the rate incentive shall be treated
in the same manner as a rate under a
negotiated service agreement (as de-
scribed in paragraph (g) of this sec-
tion).

(2) A rate incentive may be included
in a percentage change in rates cal-
culation if it meets the following cri-
teria:

(i) The rate incentive is in the form
of a discount or can be easily trans-
lated into a discount;

(ii) Sufficient billing determinants
are available for the rate incentive to
be included in the percentage change in
rate calculation for the class, which
may be adjusted based on known mail
characteristics or historical volume
data (as opposed to forecasts of mailer
behavior);

(iii) The rate incentive is a rate of
general applicability; and

(iv) The rate incentive is made avail-
able to all mailers equally on the same
terms and conditions.

(g)1) Mail volumes sent at rates
under a negotiated service agreement
or a rate incentive that is not a rate of

§3030.129

applicable to the class from the rate
adjustment filing involving only a rate
decrease.

(e) The formula for calculating the
percentage change in rates for a class,
described in paragraphs (¢) and (d) of
this section, is as follows:

N N
D R/ RO | -1
i=1 i=1

general applicability are to be included
in the calculation of the percentage
change in rates under this section as
though they paid the appropriate rates
of general applicability. Where it is im-
practical to identify the rates of gen-
eral applicability (e.g., because unique
rate categories are created for a mail-
er), the volumes associated with the
mail sent under the terms of the nego-
tiated service agreement or the rate in-
centive that is not a rate of general ap-
plicability shall be excluded from the
calculation of the percentage change in
rates.

(2) The Postal Service shall identify
and explain all assumptions it makes
with respect to the treatment of nego-
tiated service agreements and rate in-
centives that are not rates of general
applicability in the calculation of the
percentage change in rates and provide
the rationale for its assumptions.

§3030.129 Exceptions for de minimis
rate increases.

(a) The Postal Service may request
that the Commission review a de mini-
mis rate increase without immediately
calculating the maximum rate adjust-
ment authority or banking unused rate
adjustment authority. For the excep-
tion in this paragraph (a) to apply, re-
quests to review de minimis rate ad-
justments must be filed separately
from any other request to review a rate
adjustment filing.

(b) Rate adjustments resulting in
rate increases are de minimis if:

(1) For each affected class, the rate
increases do not result in the percent-
age change in rates for the class equal-
ing or exceeding 0.001 percent; and

471

15:29 Sep 22,2023 Jkt 259151 PO 00000 Frm 00481 Fmt8010 Sfmt8010 Q:\39\39V1.TXT PC31

ER15DE20.000</GPH>



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

15:29 Sep 22,2023 Jkt 259151

§3030.140

(2) For each affected class, the sum of
all rate increases included in de mini-
mis rate increases since the most re-
cent rate adjustment resulting in a
rate increase, or the most recent rate
adjustment due to extraordinary and
exceptional circumstances, that was
not a de minimis rate increase does not
result in the percentage change in
rates for the class equaling or exceed-
ing 0.001 percent.

(c) If the rate adjustments are de
minimis, no unused rate adjustment
authority will be added to the schedule
of banked rate adjustment authority
maintained under subpart G of this
part as a result of the de minimis rate
increase.

(d) If the rate adjustments are de
minimis, no rate decreases may be
taken into account when determining
whether rate increases comply with
paragraphs (b)(1) and (2) of this section.

(e) In the next rate adjustment filing
proposing to increase rates for a class
that is not a de minimis rate increase:

(1) The maximum rate adjustment
authority shall be calculated as if the
de minimis rate increase had not been
filed; and

(2) For purposes of calculating the
percentage change in rates, the current
rate shall be the current rate from the
de minimis rate increase.

(f) The Postal Service shall file sup-
porting workpapers with each request
to review a de minimis rate increase
that demonstrate that the sum of all
rate increases included in de minimis
rate increases since the most recent
rate adjustment resulting in a rate in-
crease that was not de minimis, or the
most recent rate adjustment due to ex-
traordinary and exceptional cir-
cumstances, does not result in a per-
centage change in rates for the class
equaling or exceeding 0.001 percent.

(g) For any product where the attrib-
utable cost for that product exceeded
the revenue from that product as deter-
mined by the Commission, rates may
not be reduced.

Subpart C—Consumer Price Index
Rate Authority

§3030.140 Applicability.

The Postal Service may adjust rates
based upon changes in the Consumer

39 CFR Ch. Ill (7-1-23 Edition)

Price Index for all Urban Consumers
(CPI-U) identified in §3030.141. If rate
adjustment filings involving rate in-
creases are filed 12 or more months
apart, rate adjustments are subject to
a full year limitation calculated pursu-
ant to §3030.142. If rate adjustment fil-
ings involving rate increases are filed
less than 12 months apart, rate adjust-
ments are subject to a partial year lim-
itation calculated pursuant to
§3030.143.

§3030.141 CPI-U data source.

The monthly CPI-U values needed for
the calculation of rate adjustment lim-
itations under this subpart shall be ob-
tained from the Bureau of Labor Sta-
tistics (BLS) Consumer Price Index—
All Urban Consumers, U.S. All Items,
Not Seasonally Adjusted, Base Period
1982-84 = 100. The current Series ID for
the index is ‘“CUURO0000SA0.”

§3030.142 CPI-U rate authority when
rate adjustment filings are 12 or
more months apart.

(a) If a rate adjustment filing involv-
ing a rate increase is filed 12 or more
months after the most recent rate ad-
justment filing involving a rate in-
crease, then the calculation of an an-
nual limitation for the class (full year
limitation) involves three steps. First,
a simple average CPI-U index is cal-
culated by summing the most recently
available 12 monthly CPI-U values
from the date of the rate adjustment
filing and dividing the sum by 12 (Re-
cent Average). Second, a second simple
average CPI-U index is similarly cal-
culated by summing the 12 monthly
CPI-U values immediately preceding
the Recent Average and dividing the
sum by 12 (Base Average). Third, the
full year limitation is calculated by di-
viding the Recent Average by the Base
Average and subtracting 1 from the
quotient. The result is expressed as a
percentage, rounded to three decimal
places.

(b) The formula for calculating a full
yvear limitation for a rate adjustment
filing filed 12 or more months after the
last rate adjustment filing is as fol-
lows: Full Year Limitation = (Recent
Average/Base Average)—1.
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§3030.143 CPI-U rate authority when
rate adjustment filings are less than
12 months apart.

(a) If a rate adjustment filing involv-
ing a rate increase is filed less than 12
months after the most recent rate ad-
justment filing involving a rate in-
crease, then the annual limitation for
the class (partial year limitation) will
recognize the rate increases that have
occurred during the preceding 12
months. When the effects of those in-
creases are removed, the remaining
partial year limitation is the applica-
ble restriction on rate increases.

(b) The applicable partial year limi-
tation is calculated in two steps. First,
a simple average CPI-U index is cal-
culated by summing the 12 most re-
cently available monthly CPI-U values
from the date of the rate adjustment
filing and dividing the sum by 12 (Re-
cent Average). Second, the partial year
limitation is then calculated by divid-
ing the Recent Average by the Recent
Average from the most recent previous
rate adjustment filing (Previous Re-
cent Average) applicable to each af-
fected class of mail and subtracting 1
from the quotient. The result is ex-
pressed as a percentage, rounded to
three decimal places.

(c) The formula for calculating the
partial year limitation for a rate ad-
justment filing filed less than 12
months after the last rate adjustment
filing is as follows: Partial Year Limi-
tation = (Recent Average/Previous Re-
cent Average)—1.

Subpart D—Density Rate Authority

§3030.160 Applicability.

(a) This subpart allocates rate au-
thority to address the effects of de-
creases in the density of mail as meas-
ured by the sources identified in
§3030.161. The calculation of the addi-
tional rate authority corresponding to
the change in density is described in
§3030.162.

(b) The Postal Service shall file a no-
tice with the Commission by December
31 of each year that calculates the
amount of density rate authority that
is eligible to be authorized under this
subpart.

(¢c) The Commission shall review the
Postal Service’s notice and determine

§3030.162

how much, if any, rate authority will
be authorized under this subpart. Any
rate authority allocated under this
subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s determination;

(2) Must be included in the calcula-
tion of the maximum rate adjustment
authority in the first generally appli-
cable rate adjustment filed after the
Commission’s determination; and

(3) May be used to generate unused
rate authority, if unused, within 12
months of the Commission’s announce-
ment.

§3030.161 Density
sources.

calculation data

(a) The data needed for the calcula-
tion of the density rate authority in
§3030.162 shall be obtained from the
values reported by the Postal Service
as specified in paragraphs (b) through
(d) of this section. When both origi-
nally filed and annually revised data
are available, the originally filed data
shall be used. When the originally filed
data are corrected through a refiling or
in the Commission’s Annual Compli-
ance Determination report, the cor-
rected version of the originally filed
data shall be used.

(b) Market dominant volume and
total volume from the Revenue, Pieces,
and Weight report, filed by the Postal
Service under §3050.25 of this chapter;

(c) Institutional costs and total costs
from the Cost and Revenue Analysis re-
port, filed with the Postal Service’s
section 3652 report (see §3050.1(g) of
this chapter); and

(d) The number of delivery points,
from the input data used to produce
the Total Factor Productivity esti-
mates, filed with the Postal Service’s
section 3652 report.

§3030.162 Calculation of density rate
authority.

(a) Formulas. (1) The formula for cal-
culating the amount of density rate au-
thority, in conformance with para-
graph (b)(1) of this section, is as fol-
lows:
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|
Density rate authority = the greater of 0 and — 1 * TC
T

Where:

T = most recently completed fiscal year.
T-1 = fiscal year prior to fiscal year T.
ICr = institutional cost in fiscal year T.
TCr = total cost in fiscal year T.

39 CFR Ch. Ill (7-1-23 Edition)

Cr

* %AD 1-1,71

%ADit-11y = Percentage change in density
from fiscal year T-1 to fiscal year T.

(2) The formula for calculating the
percentage change in density, in con-
formance with paragraph (b)(2) of this
section, is as follows:

Vr
Pr

Percentage change in density from prior fiscal year = DPr _ 1

Where:

T = most recently completed fiscal year.

T-1 = fiscal year prior to fiscal year T.

Vr = volume in fiscal year T (either market
dominant volume or total volume as dis-
cussed in paragraph (b)(2) of this sec-
tion).

DPr = delivery points in fiscal year T.

(b) Calculation. (1) The amount of
density rate authority available under
this section shall be calculated in three
steps. First, the percentage change in
density during the most recently com-
pleted fiscal year shall be calculated
using the formula in paragraph (a)(2) of
this section as described in paragraph
(b)(2) of this section. Second, this per-
centage change shall be multiplied by
the institutional cost ratio, which is
calculated as institutional costs for the
most recently completed fiscal year di-
vided by total costs for that fiscal
year. Finally, this product shall be
multiplied by negative 1 so that de-
clines in density correspond to a posi-
tive increase in rates. If the result of
this calculation is less than 0, the
amount of additional rate authority
shall be 0.

(2) The percentage change in density
from the prior fiscal year shall be cal-
culated as the ratio of volume to deliv-
ery points for the most recently com-
pleted fiscal year, divided by the same
ratio for the prior fiscal year, and sub-
tracting 1 from the quotient. The re-
sult is expressed as a percentage,

Vr_y
DPr_y

rounded to three decimal places. To en-
sure that decreases in competitive
product volume will not result in the
Postal Service receiving greater addi-
tional rate adjustment authority under
this subpart, the percentage change in
density shall be calculated two ways:
Using market dominant volume and
using total volume. The greater of the
two results (not using absolute value)
shall be used as the percentage change
in density from the prior fiscal year.

Subpart E—Retirement Obligation
Rate Authority

§3030.180 Definitions.

(a) The definitions in paragraphs (b)
through (e) of this section apply to this
subpart.

(b) Amortication payments mean the
amounts that the Postal Service is
invoiced by the U.S. Office of Per-
sonnel Management to provide for the
liquidation of the specific and supple-
mental unfunded liabilities by statu-
torily predetermined dates, as de-
scribed in §3030.182(a).

(c) Phase-in period means the period
of time spanning the fiscal years of
issuance of the first five determina-
tions following January 14, 2021, as
specified by the timing provisions in
§3030.181.

(d) Required minimum remittance
means the minimum amount the Post-
al Service is required to remit during a
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particular fiscal year, as calculated
under §3030.184.

(e) Revenue collected under this subpart
means the amount of revenue collected
during a fiscal year as a result of all
previous rate increases authorized
under this subpart, as calculated under
§3030.184.

§3030.181 Applicability.

(a) This subpart allocates additional
rate authority to provide the Postal
Service with revenue for remittance
towards the statutorily mandated am-
ortization payments for supplemental
and unfunded liabilities identified in
§3030.182. As described in §3030.184, for
retirement obligation rate authority to
be made available, the Postal Service
must annually remit towards these am-
ortization payments all revenue col-
lected under this subpart previously.
The full retirement obligation rate au-
thority, calculated as described in
§3030.183, shall be phased in over 5 fis-
cal years, taking into account changes
in volume during the phase-in period. If
combined with an equal rate increase
on Competitive products, the com-
pounded rate increase resulting from
retirement obligation rate authority is
calculated to generate sufficient addi-
tional revenue at the end of the phase-
in period to permit the Postal Service
to remit the entire invoiced amount of
its amortization payments.

(b) Until the conclusion of the phase-
in period, the Postal Service shall file
a notice with the Commission by De-
cember 31 of each year that calculates
the amount of retirement obligation
rate authority that is eligible to be au-
thorized under this subpart.

(c) The Commission shall review the
Postal Service’s notice and determine
how much, if any, rate authority will
be authorized under this subpart. Any
rate authority allocated under this
subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s determination;

(2) Must be included in the calcula-
tion of the maximum rate adjustment
authority in the first generally appli-
cable rate adjustment filed after the
Commission’s determination;

(3) Shall lapse if not used in the first
generally applicable rate adjustment

§3030.183

filed after the Commission’s deter-
mination;

(4) Shall lapse if unused, within 12
months of the Commission’s deter-
mination, however this paragraph (c)(4)
shall not prohibit the Postal Service
from making a stand-alone adjustment
to one or two generally applicable rate
cells, if such a case were to be followed
by a broader rate adjustment in the
class later in the same fiscal year; and

(6) May not be used to generate un-
used rate authority, nor shall it affect
existing banked rate authority.

§3030.182 Retirement obligation data
sources.

(a) The amounts of the amortization
payments needed for the calculation of
retirement obligation rate adjustment
authority in §3030.183 shall be obtained
from notifications to the Postal Serv-
ice by the Office of Personnel Manage-
ment of annual determinations of the
funding amounts specific to payments
at the end of each fiscal year for Re-
tiree Health Benefits as computed
under 5 TU.S.C. 8909a(d)(2)(B) and
(A)(B)(B)(ii); the Civil Service Retire-
ment System as computed under 5
U.S.C. 8348(h)(2)(B); and the Federal
Employees Retirement System as com-
puted under 5 U.S.C. 8423(b)(1)(B),
(b)(2), and (b)(3)(B), filed with the Post-
al Service’s section 3652 report.

(b) The values for market dominant
revenue, total revenue and market
dominant volumes needed for the cal-
culation of retirement obligation rate
authority in §3030.183 shall be obtained
from values reported in the Revenue,
Pieces, and Weight report, filed by the
Postal Service under §3050.25 of this
chapter.

(c) The values for additional rate au-
thority previously provided under this
subpart, if any, needed for the calcula-
tion of retirement obligation rate au-
thority in §3030.183 and the calculation
of required minimum remittances
under §3030.184 shall be obtained from
the Commission’s prior determina-
tions.

§3030.183 Calculation of retirement
obligation rate authority.

(a) Formulas. (1) The formula for cal-
culating the amount of retirement ob-
ligation rate authority available under
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this subpart, described in paragraph
(b)(1) of this section, is as follows:

39 CFR Ch. Ill (7-1-23 Edition)

1

AP. 5-N
Additional rate authority in fiscal year T +1 = (1 "= PARAT) -1

Where:

T = most recently completed fiscal year.

APt = total amortization payment for fiscal
year T.

TRt = total revenue in fiscal year T.

PARAt = previously authorized retirement
obligation rate authority, compounded
through fiscal year T, expressed as a pro-
portion of the market dominant rate
base and calculated using the formula in
paragraph (a)(2) of this section as de-
scribed in paragraph (b)(2) of this sec-
tion.

TRy

N = number of previously issued determina-
tions in which retirement obligation rate
authority was made available under this
subpart.

(2) The formula for calculating the
amount of previously authorized retire-
ment obligation rate authority
through fiscal year T, described in
paragraph (b)(2) of this section, is as
follows:

Previously authorized retirement obligation rate authority through

T

fiscal year T =1 — H 1+1r)

t=T—-N

Where:

T = most recently completed fiscal year.

r. = retirement obligation rate authority au-
thorized in fiscal year T.

N = number of previously issued determina-
tions in which retirement obligation rate
authority was made available under this
subpart.

(b) Calculations. (1) The amount of re-
tirement obligation rate authority
available for a fiscal year shall be cal-
culated in four steps. First, the ratio of
the total amortization payment for the
fiscal year under review to the total
revenue in the fiscal year under review
shall be added to 1. This sum rep-
resents the factor by which an equal
increase in market dominant and com-
petitive rates in the fiscal year under
review would generate sufficient addi-
tional revenue to make the full amorti-
zation payment. It does not account,
however, for any previous rate author-
ity authorized under this subpart. The
second step is therefore to subtract the
proportion of the market dominant
rate base resulting from previously au-

thorized retirement obligation rate au-
thority. That proportion is calculated
using the formula in paragraph (a)(2) of
this section as described in paragraph
(b)(2) of this section. Third, to amortize
the resulting amount of retirement ob-
ligation rate authority over the re-
mainder of the phase-in period, the dif-
ference shall be raised to the power of
the inverse of the number of deter-
minations remaining in the phase-in
period, including the current deter-
mination. Finally, 1 shall be subtracted
from the result to convert from a pro-
portional change in rates to a percent-
age of rate adjustment authority.

(2) The amount of previously author-
ized retirement obligation rate author-
ity shall be calculated in two steps.
First, the sums of 1 and the amount of
retirement obligation rate authority
authorized in each of the previous fis-
cal years shall be multiplied together.
This product represents the com-
pounded amount of such rate author-
ity, expressed as a net rate increase. To

476

PO 00000 Frm 00486 Fmt8010 Sfmt8010 Q:\39\39V1.TXT PC31

ER15DE20.003</GPH> ER15DE20.004</GPH>



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

15:29 Sep 22,2023 Jkt 259151

Postal Regulatory Commission

express this product as a proportion of
the market dominant rate base, the
second step is to subtract the inverse
of this product from 1.

§3030.184 Required minimum remit-
tances.

(a) Minimum remittances. During each
fiscal year subsequent to January 14,
2021, the Postal Service shall remit to-
wards the liabilities identified in
§3030.182 an amount equal to or greater

§3030.184

than the amount of revenue collected
as a result of all previous rate in-
creases under this subpart during the
previous fiscal year, as calculated
using the formulas in paragraph (b) of
this section, as described in paragraph
(c) of this section.

(b) Formulas. (1) The formula for cal-
culating the amount of revenue col-
lected under this subpart during a fis-
cal year, described in paragraph (c)(1)
of this section, is as follows:

T -1

Amount of revenue = MDR;| 1 — 1_[ 1+ (p)(ry)

Where:

T = most recently completed fiscal year.

MDRr = market dominant revenue in fiscal
year T.

N = number of previously issued determina-
tions in which retirement obligation rate
authority was made available under this
subpart.

r, = retirement obligation rate authority au-
thorized in fiscal year t.

pe = prorated fraction of r, that was in effect
during fiscal year T, calculated using the

Prorated fraction

0,
1,

E
(52) (@MDVe) + Bi-g. @MDY,
MDV; ’

Where:

T = most recently completed fiscal year.

r, = retirement obligation rate authority au-
thorized under this subpart in fiscal year
t.

Q = the number of the quarter during the fis-
cal year of the effective date of the price
increase including retirement obligation
rate authority made available under this
subpart.

Eo = number of days in quarter Q subsequent
to and including the effective date of the
price increase.

Dq = total number of days in quarter Q.

t=T—-N

formula in paragraph (b)(2) of this sec-
tion, as described in paragraph (c)(2) of
this section.

(2) The formula for calculating the
prorated fraction of retirement obliga-
tion rate authority authorized in a par-
ticular fiscal year t that was in effect
during the most recently completed
fiscal year, described in paragraph
(c)(2) of this section, is as follows:

if 1 was not in effect during fiscal year T
if r, was in effect for all of fiscal year T

if 1 came into effect during fiscal year T

QMDV, = market dominant volume in quar-
ter Q.

MDV: = market dominant volume in fiscal
year T.

(¢) Calculations. (1) The amount of
revenue collected under this subpart
during a fiscal year, as calculated by
the formula in paragraph (b)(1) of this
section, shall be calculated in three
steps. First, the sums of 1 and the
amount of retirement obligation rate
authority made available under this
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§3030.185

subpart during each previous fiscal
year—prorated to account for mid-year
price increases as described in para-
graph (b)(2) of this section—shall be
multiplied together. This product rep-
resents the proportion by which prices
were higher during the most recently
completed fiscal year as a result of re-
tirement obligation rate authority.
Second, to express this net price in-
crease as a proportion of market domi-
nant revenue, the inverse of this prod-
uct shall be subtracted from 1. Finally,
the result shall be multiplied by mar-
ket dominant revenue for the fiscal
year to change the proportion into a
dollar amount.

(2)(1) The prorated fraction of retire-
ment obligation rate authority author-
ized in a particular fiscal year that was
in effect during the most recently com-
pleted fiscal year, as calculated by the
formula in paragraph (b)(2) of this sec-
tion, shall be a piecewise function of
three parts. First, if the retirement ob-
ligation rate authority authorized in a
particular year was not in effect during
the most recently completed fiscal
year, the prorated fraction shall be 0.
Second, if the retirement obligation
rate authority authorized in a par-
ticular year was in effect during the
entirety of the most recently com-
pleted fiscal year, the prorated fraction
shall be 1. Finally, if the retirement
obligation rate authority authorized in
a particular fiscal year was used to
raise prices during the most recently
completed fiscal year, the prorated
fraction shall be the proportion of vol-
ume sent during the fiscal year after
that rate increase went into effect.

(ii) The proportion in paragraph
(c)(2)(i) of this section shall be cal-
culated in four steps. First, the number
of days of the fiscal quarter after and
including the effective date of the price
adjustment including the retirement
obligation rate authority shall be di-
vided by the total number of days in
that fiscal quarter. This quotient de-
termines the proportion of days in that
quarter in which the higher rates were
in effect. Second, that quotient shall be
multiplied by the market dominant
volume from that fiscal quarter to de-
termine the amount of volume during
the quarter receiving the higher rates.
Third, that product shall be added to

39 CFR Ch. Ill (7-1-23 Edition)

the market dominant volume from any
subsequent quarters of the fiscal year
because the volume in those quarters
was also sent under the higher rates.
Finally, this sum shall be divided by
the total market dominant volume
from the fiscal year to determine the
proportion of annual volume sent after
the rate increase went into effect.

§3030.185 Forfeiture.

(a) If any of the circumstances de-
scribed in paragraphs (b) through (d) of
this section occur, the Postal Service
shall not be eligible for future retire-
ment obligation rate authority under
this subpart, and the Commission may
commence additional proceedings as
appropriate.

(b) If, subsequent to March 1, 2021,
and prior to the end of the phase-in pe-
riod, the Postal Service fails to timely
file the notice required under
§3030.181(b);

(¢) In any fiscal year in which retire-
ment obligation rate authority was de-
termined to be available under this
subpart, the Postal Service fails to
timely file under §3030.122 for a rate in-
crease including the full amount of re-
tirement obligation rate authority au-
thorized under this subpart during that
fiscal year, to take effect prior to the
end of that fiscal year; or

(d) In any fiscal year including or
subsequent to the first fiscal year in
which rate authority under this sub-
part was used to adjust market domi-
nant rates, the Postal Service’s total
payments towards the supplemental
and unfunded liabilities identified in
§3030.182 are not equal to or greater
than the minimum remittance required
for that fiscal year under §3030.184(a).

Subpart F—[Reserved]

Subpart G—Non-compensatory
Classes or Products

§3030.220 Applicability.

This subpart is applicable to a class
or product where the attributable cost
for that class or product exceeded the
revenue from that class or product as
determined by the Commission. Sec-
tion 3030.221 is applicable where the at-
tributable cost for a product within a
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class exceeded the revenue from that
particular product where the product is
classified within a class where the
overall class revenue exceeded the at-
tributable cost for that class. Section
3030.222 is applicable where the attrib-
utable cost for an entire class exceeded
the revenue from that class.

§3030.221 Individual product require-
ment.

Whenever the Postal Service files a
rate adjustment filing affecting a class
of mail which includes a product where
the attributable cost for that product
exceeded the revenue from that prod-
uct, as determined by the Commission,
the Postal Service shall increase the
rates for each non-compensatory prod-
uct by a minimum of 2 percentage
points above the percentage increase
for that class. This section does not
create additional rate authority appli-
cable to any class of mail. This section
only applies to products classified
within classes for which the overall
class revenue exceeded the attributable
cost for that class. This section does
not apply to a non-compensatory prod-
uct for which the Commission has de-
termined that the Postal Service lacks
independent authority to set rates
(such as rates set by treaty obligation).

§3030.222 Class requirement and addi-
tional class rate authority.

(a) This section provides 2 percentage
points of additional rate authority for
any class of mail where the attrib-
utable cost for that class exceeded the
revenue from that class as determined
by the Commission. This additional
rate authority is optional and may be
used at the Postal Service’s discretion.

(b) The Commission shall announce
how much, if any, rate authority will
be authorized under this subpart. Any
rate authority allocated under this
subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s announcement;

(2) Must be included in the calcula-
tion of the maximum rate adjustment
authority change in rates in the first
generally applicable rate adjustment
filed after the Commission’s announce-
ment; and

§3030.242

(3) May be used to generate unused
rate authority, if unused, within 12
months of the Commission’s announce-
ment.

Subpart H—Accumulation of Un-
used and Disbursement of
Banked Rate Adjustment Au-
thority

§3030.240 General.

Unless a specific exception applies,
unused rate adjustment authority, on a
class-by-class basis, shall be calculated
for each rate adjustment filing. Unused
rate adjustment authority shall be
added to the schedule of banked rate
authority in each instance, and be
available for application to rate adjust-
ments pursuant to the requirements of
this subpart.

§3030.241 Schedule of banked rate ad-
justment authority.

Upon the establishment of unused
rate adjustment authority, the Postal
Service shall devise and maintain a
schedule that tracks the establishment
and subsequent use of banked rate au-
thority on a class-by-class basis. At a
minimum, the schedule must track the
amount of banked rate authority avail-
able immediately prior to the rate ad-
justment filing and the amount of
banked rate authority available upon
acceptance of the rates included in the
rate adjustment filing. It shall also
track all changes to the schedule, in-
cluding the docket numbers of Com-
mission decisions affecting the sched-
ule, the dates and amounts that any
rate authority was generated or subse-
quently expended, and the expiration
dates of all rate adjustment authority.
The schedule shall be included with
any rate adjustment filing purporting
to modify the amount of banked rate
adjustment authority.

§3030.242 Calculation of unused rate
adjustment authority for rate ad-
justments that involve a rate in-
crease which are filed 12 months
apart or less.

(a) When rate adjustment filings that
involve a rate increase are filed 12
months apart or less, unused rate ad-
justment authority for a class is equal
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to the difference between the max-
imum rate adjustment authority as
summarized by §3030.127 and calculated
pursuant to subparts C through G of
this part and this subpart, as appro-
priate, and the percentage change in
rates for the class calculated pursuant
to §3030.128, subject to the limitations
described in paragraph (b) of this sec-
tion.

(b) For rate adjustment filings that
involve a rate increase, unused rate ad-
justment authority cannot exceed the
unused portion of rate authority cal-
culated pursuant to subparts C and D
of this part and §3030.222.

§3030.243 Calculation of unused rate
adjustment authority for rate ad-
justments that involve a rate in-
crease which are filed more than 12
months apart.

(a) When rate adjustment filings that
involve a rate increase are filed more
than 12 months apart, any interim rate
adjustment authority must first be
added to the schedule of banked rate
authority before the unused rate ad-
justment authority is calculated.

(b) Interim rate adjustment author-
ity for a class is equal to the Base Av-
erage applicable to the second rate ad-
justment filing (as developed pursuant
to §3030.142) divided by the Recent Av-
erage utilized in the first rate adjust-
ment filing (as developed pursuant to
§3030.142) and subtracting 1 from the
quotient. The result is expressed as a
percentage and immediately added to
the schedule of banked rate authority
as of the date the rate adjustment fil-
ing is filed. If the Commission an-
nounces that rate authority calculated
pursuant to subpart D of this part or
§3030.222 are available and no rate ad-
justment is filed before the Commis-
sion subsequently announces that fur-
ther rate authority calculated pursu-
ant to subpart D of this part or
§3030.222 are available, then the
amount of rate authority calculated
pursuant to subpart D of this part and
§3030.222 in the first Commission an-
nouncement shall be added to the in-
terim rate adjustment authority.

(c) Unused rate adjustment authority
for a class is equal to the difference be-
tween the maximum rate adjustment
authority as summarized by §3030.127
and calculated pursuant to subparts C

39 CFR Ch. Ill (7-1-23 Edition)

through G of this part and this subpart,
as appropriate, and the percentage
change in rates for the class calculated
pursuant to §3030.128, subject to the
limitations described in paragraph (d)
of this section.

(d) For rate adjustment filings that
involve a rate increase, unused rate ad-
justment authority cannot exceed the
unused portion of rate authority cal-
culated pursuant to subparts C and D
of this part and §3030.222.

§3030.244 Calculation of unused rate
adjustment authority for rate ad-
justments that only include rate de-
creases.

(a) For rate adjustment filings that
only include rate decreases, unused
rate adjustment authority for a class is
calculated in two steps. First, the dif-
ference between the maximum rate ad-
justment authority as summarized by
§3030.127 and calculated pursuant to
subparts C through G of this part and
this subpart, as appropriate, for the
most recent rate adjustment that in-
volves a rate increase and the percent-
age change in rates for the class cal-
culated pursuant to §3030.128(d) is cal-
culated. Second, the unused rate ad-
justment authority generated in the
most recent rate adjustment that in-
volves a rate increase is subtracted
from that result.

(b) Unused rate adjustment authority
generated under paragraph (a) of this
section for a class shall be added to the
unused rate adjustment authority gen-
erated in the most recent rate adjust-
ment that involves a rate increase on
the schedule maintained under
§3030.241. For purposes of this section,
the unused rate adjustment authority
generated under paragraph (a) of this
section for a class shall be deemed to
have been added to the schedule main-
tained under §3030.241 on the same date
as the most recent rate adjustment fil-
ing that involves a rate increase.

(c) For rate adjustment filings that
only include rate decreases, the sum of
unused rate adjustment authority gen-
erated under paragraph (a) of this sec-
tion and the unused rate adjustment
authority generated in the most recent
rate adjustment that involves a rate
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increase cannot exceed the unused por-
tion of rate adjustment authority cal-
culated pursuant to subparts C and D
of this part and §3030.222 in the most
recent rate adjustment that involves a
rate increase.

(d) Unused rate adjustment authority
generated under paragraph (a) of this
section shall be subject to the limita-
tion under §3030.245, regardless of
whether it is used alone or in combina-
tion with other existing unused rate
adjustment authority.

(e) For rate adjustment filings that
only include rate decreases, unused
rate adjustment authority generated
under this section lapses 5 years from
the date of filing of the most recent
rate adjustment filing that involves a
rate increase.

(f) A rate adjustment filing that only
includes rate decreases that is filed im-
mediately after a rate adjustment due
to extraordinary or exceptional cir-
cumstances (i.e., without an inter-
vening rate adjustment involving a
rate increase) may not generate unused
rate adjustment authority.

§3030.245 Application of banked rate
authority.

(a) Banked rate authority may be ap-
plied to any planned rate adjustment
subject to the limitations appearing in
paragraphs (b) through (f) of this sec-
tion.

(b) Banked rate authority may only
be applied to a proposal to adjust rates
after applying rate authority as de-
scribed in subparts C through F of this
part and in §3030.222.

(c) A maximum of 2 percentage
points of banked rate authority may be
applied to a rate adjustment for any
class in any 12-month period. If banked
rate authority is used, it shall be sub-
tracted from the schedule of banked
rate adjustment authority as of the
date of the final order accepting the
rates.

(d) Subject to paragraphs (b) and (c)
of this section, interim rate adjust-
ment authority may be used to make a
rate adjustment pursuant to the rate
adjustment filing that led to its cal-
culation. If interim rate adjustment
authority is used to make such a rate
adjustment, the interim rate adjust-
ment authority generated pursuant to

§3030.261

the rate adjustment filing shall first be
added to the schedule of banked rate
adjustment authority pursuant to
§3030.241 as the most recent entry.
Then, any interim rate adjustment au-
thority used in accordance with this
paragraph (d) shall be subtracted from
the existing banked rate adjustment
authority using a first-in, first-out
(FIFO) method, beginning 5 years be-
fore the instant rate adjustment filing.

(e) Banked rate authority for a class
must be applied, using a first-in, first-
out (FIFO) method, beginning 5 years
before the instant rate adjustment fil-
ing.

(f) Banked rate adjustment authority
calculated under this section shall
lapse 5 years from the date of the rate
adjustment filing leading to its cal-
culation.

Subpart |—Rate Adjustments Due
to Extraordinary and Excep-
tional Circumstances

§3030.260 General.

The Postal Service may request to
adjust rates for market dominant prod-
ucts due to extraordinary or excep-
tional circumstances pursuant to 39
U.S.C. 3622(d)(1)(E). The rate adjust-
ments are not subject to rate adjust-
ment limitations or the restrictions on
the use of unused rate adjustment au-
thority. The rate adjustment request
may not include material classification
changes. The request is subject to pub-
lic participation and Commission re-
view within 90 days.

§3030.261 Contents of a rate adjust-
ment filing.

(a) Each exigent request shall include
the items specified in paragraphs (b)
through (i) of this section.

(b) A schedule of the planned rates.

(c) Calculations quantifying the in-
crease for each affected product and
class.

(d) A full discussion of the extraor-
dinary or exceptional circumstances
giving rise to the request, and a com-
plete explanation of how both the re-
quested overall increase and the spe-
cific rate adjustments requested relate
to those circumstances.

(e) A full discussion of why the re-
quested rate adjustments are necessary
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to enable the Postal Service, under
best practices of honest, efficient, and
economical management, to maintain
and continue the development of postal
services of the kind and quality adapt-
ed to the needs of the United States.

(f) A full discussion of why the re-
quested rate adjustments are reason-
able and equitable as among types of
users of market dominant products.

(g) An explanation of when, or under
what circumstances, the Postal Service
expects to be able to rescind the exi-
gent rate adjustments in whole or in
part.

(h) An analysis of the circumstances
giving rise to the exigent request,
which should, if applicable, include a
discussion of whether the cir-
cumstances were foreseeable or could
have been avoided by reasonable prior
action.

(i) Such other information as the
Postal Service believes will assist the
Commission in issuing a timely deter-
mination of whether the requested rate
adjustments are consistent with appli-
cable statutory policies.

§3030.262 Supplemental information.

The Commission may require the
Postal Service to provide clarification
of its request or to provide additional
information in order to gain a better
understanding of the circumstances
leading to the request or the justifica-
tion for the specific rate adjustments
requested. The Postal Service shall in-
clude within its request the identifica-
tion of one or more knowledgeable
Postal Service official(s) who will be
available to provide prompt responses
to Commission requests for clarifica-
tion or additional information.

§3030.263 Docket and notice.

(a) The Commission will establish a
docket for each request to adjust rates
due to extraordinary or exceptional
circumstances, publish notice of the re-
quest in the FEDERAL REGISTER, and
post the filing on its website. The no-
tice shall include the items specified in
paragraphs (b) through (g) of this sec-
tion.

(b) The general nature of the pro-
ceeding.

39 CFR Ch. Ill (7-1-23 Edition)

(c) A reference to legal authority
under which the proceeding is to be
conducted.

(d) A concise description of the pro-
posals for changes in rates, fees, and
the Mail Classification Schedule.

(e) The identification of an officer of
the Commission to represent the inter-
ests of the general public in the docket.

(f) A specified period for public com-
ment.

(g) Such other information as the
Commission deems appropriate.

§3030.264 Public hearing.

(a) The Commission will hold a pub-
lic hearing on the Postal Service’s re-
quest. During the public hearing, re-
sponsible Postal Service officials will
appear and respond under oath to ques-
tions from the Commissioners or their
designees addressing previously identi-
fied aspects of the Postal Service’s re-
quest and supporting information.

(b) Interested persons will be given
an opportunity to submit to the Com-
mission suggested relevant questions
that might be posed during the public
hearing. Such questions, and any ex-
planatory materials submitted to clar-
ify the purpose of the questions, should
be filed in accordance with §3010.120 of
this chapter, and will become part of
the administrative record of the pro-
ceeding.

(c) The timing and length of the pub-
lic hearing will depend on the nature of
the circumstances giving rise to the re-
quest and the clarity and completeness
of the supporting materials provided
with the request.

(d) If the Postal Service is unable to
provide adequate explanations during
the public hearing, supplementary
written or oral responses may be re-
quired.

§3030.265 Opportunity for comments.

(a) Following the conclusion of the
public hearings and submission of any
supplementary materials, interested
persons will be given the opportunity
to submit written comments on:

(1) The sufficiency of the justifica-
tion for an exigent rate adjustment;

(2) The adequacy of the justification
for adjustments in the amounts re-
quested by the Postal Service; and
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(3) Whether the specific rate adjust-
ments requested are reasonable and eq-
uitable.

(b) An opportunity to submit written
reply comments will be given to the
Postal Service and other interested
persons.

§3030.266 Deadline for
decision.

Commission

Requests under this subpart seek
rate relief required by extraordinary or
exceptional circumstances and will be
treated with expedition at every stage.
It is Commission policy to provide ap-
propriate relief as quickly as possible
consistent with statutory requirements
and procedural fairness. The Commis-
sion will act expeditiously on the Post-
al Service’s request, taking into ac-
count all written comments. In every
instance, a Commission decision will
be issued within 90 days of the filing of
an exigent request.

§3030.267 Treatment of banked rate
adjustment authority.

(a) Each request will identify the
banked rate adjustment authority
available as of the date of the request
for each class of mail and the available
amount for each of the preceding 5
years.

(b) Rate adjustments may use exist-
ing banked rate adjustment authority
in amounts greater than the limita-
tions described in §3030.245.

(c) Increases will exhaust all banked
rate adjustment authority for each
class of mail before imposing addi-
tional rate adjustments in excess of the
maximum rate adjustment for any
class of mail.

Subpart J—Workshare Discounts

§3030.280 Applicability.

This subpart is applicable whenever
the Postal Service proposes to adjust a
rate associated with a workshare dis-
count. For the purpose of this subpart,
the cost avoided by the Postal Service
for not providing the applicable service
refers to the amount identified in the
most recently applicable Annual Com-
pliance Determination, unless the
Commission otherwise provides.

§3030.283

§3030.281 Calculation of passthroughs
for workshare discounts.

For the purpose of this subpart, the
percentage passthrough for any
workshare discount shall be calculated
by dividing the workshare discount by
the cost avoided by the Postal Service
for not providing the applicable service
and expressing the result as a percent-
age.

§3030.282 Increased pricing efficiency.

(a) For a workshare discount that is
equal to the cost avoided by the Postal
Service for not providing the applica-
ble service, no proposal to adjust a rate
associated with that workshare dis-
count may change the size of the dis-
count.

(b) For a workshare discount that ex-
ceeds the cost avoided by the Postal
Service for not providing the applica-
ble service, no proposal to adjust a rate
associated with that workshare dis-
count may increase the size of the dis-
count.

(c) For a workshare discount that is
less than the cost avoided by the Post-
al Service for not providing the appli-
cable service, no proposal to adjust a
rate associated with that workshare
discount may decrease the size of the
discount.

§3030.283 Limitations on
discounts.

excessive

(a) No proposal to adjust a rate may
set a workshare discount that would
exceed the cost avoided by the Postal
Service for not providing the applica-
ble service, unless at least one of the
following reasons provided in para-
graphs (b) through (e) of this section
applies.

(b) The proposed workshare discount
is associated with a new postal service,
a change to an existing postal service,
or a new workshare initiative.

(c) The proposed workshare discount
is a minimum of 20 percent less than
the existing workshare discount.

(d) The proposed workshare discount
is set in accordance with a Commission
order issued pursuant to §3030.286.

(e) The proposed workshare discount
is provided in connection with a sub-
class of mail, consisting exclusively of
mail matter of educational, cultural,
scientific, or informational value (39
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U.S.C. 3622(e)(2)(C)) and is in compli-
ance with §3030.285(c).

§3030.284 Limitations on
below avoided cost.

(a) No proposal to adjust a rate may
set a workshare discount that would be
below the cost avoided by the Postal
Service for not providing the applica-
ble service, unless at least one of the
following reasons provided in para-
graphs (b) through (e) of this section
applies.

(b) The proposed workshare discount
is associated with a new postal service,
a change to an existing postal service,
or a new workshare initiative.

(c) The proposed workshare discount
is a minimum of 20 percent more than
the existing workshare discount.

(d) The proposed workshare discount
is set in accordance with a Commission
order issued pursuant to §3030.286.

(e) The percentage passthrough for
the proposed workshare discount is at
least 85 percent.

discounts

§3030.285 Proposal to adjust a rate as-
sociated with a workshare discount.

(a) Each proposal to adjust a rate as-
sociated with a workshare discount
shall be supported by substantial evi-
dence and demonstrate that each pro-
posed workshare discount has been set
in compliance with 39 U.S.C. 3622(e) and
this subpart. Substantial evidence
means such relevant evidence as a rea-
sonable mind might accept as adequate
to support a conclusion.

(b) For each proposed workshare dis-
count that would exceed the cost
avoided by the Postal Service for not
providing the applicable service, the
rate adjustment filing shall indicate
the applicable paragraph of §3030.283
under which the Postal Service is justi-
fying the excessive discount and in-
clude any relevant analysis supporting
the claim.

(c) For each proposed workshare dis-
count that is provided in connection
with a subclass of mail, consisting ex-
clusively of mail matter of edu-
cational, cultural, scientific, or infor-
mational value (39 U.S.C. 3622(e)(2)(C)),
would exceed the cost avoided by the
Postal Service for not providing the ap-
plicable service, and would not be set
in accordance with at least one specific

39 CFR Ch. Ill (7-1-23 Edition)

provision appearing in §3030.283(b)
through (d), the rate adjustment filing
shall provide the information specified
in paragraphs (c¢)(1) through (3) of this
section:

(1) The number of mail owners receiv-
ing the workshare discount during the
most recent full fiscal year and for the
current fiscal year to date;

(2) The number of mail owners for the
applicable product or products in the
most recent full fiscal year and for the
current fiscal year to date; and

(3) An explanation of how the pro-
posed workshare discount would pro-
mote the public interest, even though
the proposed workshare discount would
substantially exceed the cost avoided
by the Postal Service.

(d) For each proposed workshare dis-
count that would be below the cost
avoided by the Postal Service for not
providing the applicable service, the
rate adjustment filing shall indicate
the applicable paragraph of §3030.284
under which the Postal Service is justi-
fying the discount that is below the
cost avoided and include any relevant
analysis supporting the claim.

§3030.286 Application for waiver.

(a) In every instance in which the
Postal Service determines to adjust a
rate associated with a workshare dis-
count in a manner that does not com-
ply with the limitations imposed by
§§3030.283 through 3030.284, the Postal
Service shall file an application for
waiver. The Postal Service must file
any application for waiver at least 60
days prior to filing the proposal to ad-
just a rate associated with the applica-
ble workshare discount. In its applica-
tion for waiver, the Postal Service
shall indicate the approximate filing
date for its next rate adjustment filing.

(b) The application for waiver shall
be supported by a preponderance of the
evidence and demonstrate that a waiv-
er from the limitations imposed by
§§3030.283 through 3030.284 should be
granted. Preponderance of the evidence
means proof by information that, com-
pared with that opposing it, leads to
the conclusion that the fact at issue is
more probably true than not.
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(c) The application for waiver shall
include a specific and detailed state-
ment signed by one or more knowledge-
able Postal Service official(s) who
sponsors the application and attests to
the accuracy of the information con-
tained within the statement. The
statement shall set forth the informa-
tion specified in paragraphs (c)(1)
through (8) of this section, as applica-
ble to the specific workshare discount
for which a waiver is sought:

(1) The reason(s) why a waiver is al-
leged to be necessary (with justifica-
tion thereof), including all relevant
supporting analysis and all assump-
tions relied upon.

(2) The length of time for which a
waiver is alleged to be necessary (with
justification thereof).

(3) For each subsequent rate adjust-
ment filing planned to occur during the
length of time for which a waiver is
sought, a representation of the pro-
posed minimum amount of the change
to the workshare discount.

(4) For a claim that the amount of
the workshare discount exceeding the
cost avoided by the Postal Service for
not providing the applicable service is
necessary in order to mitigate rate
shock (39 U.S.C. 3622(e)(2)(B)), the Post-
al Service shall provide an explanation
addressing all of the items specified in
paragraphs (c)(4)(i) through (iii) of this
section:

(i) A description of the customers
that the Postal Service claims would
be adversely affected.

(ii) Prices and volumes for the
workshare discount at issue (the
benchmark and workshared mail cat-
egory) for the last 10 years.

(iii) Quantitative analysis or, if not
available, qualitative analysis indi-
cating the nature and extent of the
likely harm to the customers that
would result from setting the
workshare discount in compliance with
§3030.283(c).

(6) For a claim that setting an exces-
sive or low workshare discount closer
or equal to the cost avoided by the
Postal Service for not providing the ap-
plicable service would impede the effi-
cient operation of the Postal Service,
the Postal Service shall provide an ex-
planation addressing all of the items

§3030.286

specified in paragraphs (¢)(5)(i) through
(iii) of this section:

(i) A description of the operational
strategy at issue.

(i1) Quantitative analysis or, if not
available, qualitative analysis indi-
cating how the workshare discount at
issue is related to that operational
strategy.

(iii) How setting the workshare dis-
count in compliance with §3030.283(c)
or §3030.284(c), whichever is applicable,
would impede that operational strat-
egy.

(6) For a claim that reducing or
eliminating the excessive workshare
discount would lead to a loss of volume
in the affected category of mail and re-
duce the aggregate contribution to the
Postal Service’s institutional costs
from the mail that is subject to the
discount (39 U.S.C. 3622(e)(3)(A)), the
Postal Service shall provide an expla-
nation addressing all of the items spec-
ified in paragraphs (c)(6)(i) through (iii)
of this section:

(i) A description of the affected cat-
egory of mail.

(i1) Quantitative analysis or, if not
available, qualitative analysis indi-
cating the expected loss of volume and
reduced contribution that is claimed
would result from reducing or elimi-
nating the excessive workshare dis-
count.

(iii) How setting the excessive
workshare discount in compliance with
§3030.283(c) would lead to the expected
loss of volume and reduced contribu-
tion.

(7) For a claim that reducing or
eliminating the excessive workshare
discount would result in a further in-
crease in the rates paid by mailers not
able to take advantage of the
workshare discount (39 U.S.C.
3622(e)(3)(B)), or a claim that increas-
ing or eliminating a low workshare dis-
count for a non-compensatory product
would result in a further increase in
the rates paid by mailers not able to
take advantage of the workshare dis-
count, the Postal Service shall provide
an explanation addressing all of the
items specified in paragraphs (c)(7)(d)
through (iii) of this section:

(i) A description of the mailers not
able to take advantage of the discount.
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(ii) Quantitative analysis or, if not
available, qualitative analysis indi-
cating the expected size of the rate in-
crease that is claimed would result in
the rates paid by mailers not able to
take advantage of the discount.

(iii) How setting the excessive
workshare discount in compliance with
§3030.283(c) or the low workshare dis-
count for a non-compensatory product
in compliance with §3030.284(c) or (e),
whichever is applicable, would result in
a further increase in the rates paid by
mailers not able to take advantage of
the discount.

(8) Any other relevant factors or rea-
sons to support the application for
waiver.

(d) Unless the Commission otherwise
provides, commenters will be given at
least 7 calendar days to respond to the
application for waiver after it has been
filed by the Postal Service.

(e) To better evaluate the waiver ap-
plication, the Commission may, on its
own behalf or by request of any inter-
ested person, order the Postal Service
to provide experts on the subject mat-
ter of the waiver application to partici-
pate in technical conferences, prepare
statements clarifying or
supplementing their views, or answer
questions posed by the Commission or
its representatives.

(f) For a proposed workshare dis-
count that would exceed the cost
avoided by the Postal Service for not
providing the applicable service, the
application for waiver shall be granted
only if at least one provision appearing
in 39 U.S.C. 3622(e)(2)(A) through
(e)2)(D) or 39 U.S.C. 3622(e)(3)(A)
through (e)(3)(B) is determined to
apply.

(g) For a proposed workshare dis-
count that would be set below the cost
avoided by the Postal Service for not
providing the applicable service, the
application for waiver shall be granted
only if setting the workshare discount
closer or equal to the cost avoided by
the Postal Service for not providing
the applicable service would impede
the efficient operation of the Postal
Service or if increasing or eliminating
a low workshare discount for a non-
compensatory product would result in
a further increase in the rates paid by

39 CFR Ch. Ill (7-1-23 Edition)

mailers not able to take advantage of
the workshare discount.

(h) The Commission will issue an
order announcing, at a minimum,
whether the requested waiver will be
granted or denied no later than 21 days
following the close of any comment pe-
riod(s). An order granting the applica-
tion for waiver shall specify all condi-
tions upon which the waiver is granted,
including the date upon which the
waiver shall expire.

PART 3035—REGULATION OF RATES
FOR COMPETITIVE PRODUCTS

Sec.

3035.101 Scope.

3035.102 Changes in rates of general applica-
bility.

3035.103 Decrease in rates of general appli-
cability.

3035.104 Change in class of general applica-
bility.

3035.105 Rate or class not of general applica-
bility.

3035.106 Sufficiency of information.

3035.107 Standards for compliance.

AUTHORITY: 39 U.S.C. 503; 3633.

SOURCE: 72 FR 63697, Nov. 9, 2007, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

§3035.101 Scope.

Rules in this part are applicable to
competitive products.

[72 FR 63697, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3035.102 Changes in rates of general
applicability.

(a) When the Postal Service deter-
mines to change a rate or rates of gen-
eral applicability, it shall file notice of
the change with the Commission no
later than the date of publication of
the decision in the FEDERAL REGISTER
concerning such change, but at least 30
days before the effective date of the
change.

(b) The notice filed with the Commis-
sion shall include an explanation and
justification for the change, the effec-
tive date, and a schedule of the
changed rates.

[72 FR 63697, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]
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§3035.103 Decrease in rates of general
applicability.

(a) When the Postal Service deter-
mines to change a rate or rates of gen-
eral applicability for any competitive
product that results in a decrease in
the average rate of that product, it
shall file notice of the change with the
Commission no later than the date of
publication of the decision in the FED-
ERAL REGISTER concerning such
change, but at least 30 days before the
effective date of the change.

(b) The notice filed with the Commis-
sion shall include an explanation and
justification for the change, the effec-
tive date, and a schedule of the
changed rates.

(c) In addition to the notice, the
Postal Service shall file with the Com-
mission:

(1) Sufficient revenue and cost data
for the 12-month period following the
effective date of the rate to dem-
onstrate that each affected competi-
tive product will be in compliance with
39 U.S.C. 3633(a)(2); and

(2) A certified statement by a rep-
resentative of the Postal Service at-
testing to the accuracy of the data sub-
mitted, and explaining why, following
the change, competitive products in
total will be in compliance with 39
U.S.C. 3633(a)(1) and (3).

[72 FR 63697, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3035.104 Change in class of general
applicability.

(a) In the case of a change in class of
general applicability, the Postal Serv-
ice shall file notice of the change with
the Commission no later than the date
of publication of the decision in the
FEDERAL REGISTER, but at least 30 days
before the effective date of the in-
crease.

(b) The notice filed with the Commis-
sion shall include an explanation and
justification for the change, the effec-
tive date, and the record of proceedings
regarding such decision.

[72 FR 63697, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3035.107

§3035.105 Rate or class not of general
applicability.

(a) When the Postal Service deter-
mines to add or change a rate or class
not of general applicability, it shall
file notice of its decision with the Com-
mission at least 15 days before the ef-
fective date of the change.

(b) The notice filed with the Commis-
sion shall include an explanation and
justification for the change, the effec-
tive date, the rate and class decision,
and the record of proceedings regarding
such decision.

(¢c) In addition to the notice, the
Postal Service shall file with the Com-
mission:

(1) Sufficient revenue and cost data
for the 12-month period following the
effective date of the rate or class to
demonstrate that each affected com-
petitive product will be in compliance
with 39 U.S.C. 3633(a)(2); and

(2) A certified statement by a rep-
resentative of the Postal Service at-
testing to the accuracy of the data sub-
mitted, and explaining why, following
the change, competitive products in
total will be in compliance with 39
U.S.C. 3633(a)(1) and (3).

[72 FR 63697, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3035.106 Sufficiency of information.

If, after review of the information
submitted pursuant to this part, the
Commission determines additional in-
formation is necessary to enable it to
evaluate whether competitive products
will be in compliance with 39 U.S.C.
3633(a), it may, in its discretion, re-
quire the Postal Service to provide ad-
ditional information as deemed nec-
essary.

[72 FR 63697, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3035.107 Standards for compliance.

For purposes of determining competi-
tive products’ compliance with 39
U.S.C. 3633, the Commission will apply
the following standards:

(a) Incremental costs will be used to
test for cross-subsidies by market dom-
inant products of competitive products.
To the extent that incremental cost
data are unavailable, the Commission
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will use the sum of competitive prod-
ucts’ volume-variable costs and prod-
uct-specific costs supplemented to in-
clude causally related, group-specific
costs to test for cross-subsidies.

(b) Each competitive product must
recover its attributable costs as de-
fined in 39 U.S.C. 3631(b). Pursuant to
39 U.S.C. 3631(b), the Commission will
calculate a competitive product’s at-
tributable costs as the sum of its vol-
ume-variable costs, product-specific
costs, and those inframarginal costs
calculated as part of a competitive
product’s incremental costs.

(c)(1) Annually, on a fiscal year basis,
the appropriate share of institutional
costs to be recovered from competitive
products collectively, at a minimum,
will be calculated using the following
formula:

AS;1 = AS, * (1 + %ACCM,—, + CGD,_)

Where,

AS = Appropriate Share, expressed as a per-
centage and rounded to one decimal
place

CCM = Competitive Contribution Margin

CGD = Competitive Growth Differential

t = Fiscal Year

Ift =0=FY 2007, AS = 5.5 percent

(2) The Commission shall, as part of
each Annual Compliance Determina-
tion, calculate and report competitive
products’ appropriate share for the up-
coming fiscal year using the formula
set forth in paragraph (c)(1) of this sec-
tion.

[72 FR 63697, Nov. 9, 2007, as amended at 81
FR 88123, Dec. 7, 2016; 84 FR 539, Jan. 31, 2019.
Redesignated at 85 FR 9615, Feb. 19, 2020; 88
FR 3315, Jan. 19, 2023]

PART 3040—PRODUCT LISTS AND
THE MAIL CLASSIFICATION
SCHEDULE

Subpart A—Product Lists and the Mail
Classification Schedule

Sec.

3040.101 Applicability.

3040.102 Product lists.

3040.103 Notice of product list change.

3040.104 Mail Classification Schedule.

3040.106 Modifications to the Mail Classi-
fication Schedule.

APPENDIX A TO SUBPART A OF PART 3040—
MARKET DOMINANT PRODUCT LIST

39 CFR Ch. Ill (7-1-23 Edition)

APPENDIX B TO SUBPART A OF PART 3040—
COMPETITIVE PRODUCT LIST

Subpart B—Requests Initiated by the Postal
Service To Modify the Product Lists

3040.130 General.

3040.131 Contents of a request.
3040.132 Supporting justification.
3040.133 Docket and notice.
3040.134 Review.

3040.135 Further proceedings.

Subpart C—Requests Initiated by Users of
the Mail to Modify the Product Lists

3040.150 General.

3040.1561 Contents of a request.

3040.152 Supporting justification.
3040.1563 Docket and notice.

3040.154 Postal Service notice and reply.
3040.155 Review.

3040.156 Further proceedings.

Subpart D—Proposal of the Commission to
Modify the Product Lists

3040.170 General.

3040.171 Contents of a proposal.

3040.172 Supporting justification.
3040.173 Docket and notice.

3040.174 Postal Service notice and reply.
3040.175 Review.

3040.176 Further proceedings.

Subpart E—Requests Initiated by the Postal
Service To Make Material Changes or
Minor Corrections to the Mail Classi-
fication Schedule

3040.180 Material changes to product de-
scriptions.

3040.181 Supporting justification for mate-
rial changes to product descriptions.

3040.182 Docket and notice of material
changes to product descriptions.

3040.183 Commission review of material
changes to product descriptions.

3040.184-3040.189 [Reserved]

3040.190 Minor corrections to product de-
scriptions.

3040.191 Docket and notice of minor correc-
tions to product descriptions.

3040.192 Commission review of minor correc-
tions to product descriptions.

Subpart F—Size and Weight Limitations for
Mail Matter

3040.210 General.

3040.211 Limitations applicable to market
dominant mail matter.

3040.212 Limitations applicable to competi-
tive mail matter.
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Subpart G—Requests for Market Dominant
Negotiated Service Agreements

3040.220 General.
3040.221 Additional supporting justification
for negotiated service agreements.
3040.222 Data collection plan and report for
negotiated service agreements.
AUTHORITY: 39 U.S.C. 503; 3622; 3631; 3642;
3682.

SOURCE: 72 FR 63698, Nov. 9, 2007, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

Subpart A—Product Lists and the
Mail Classification Schedule

SOURCE: 81 FR 38954, June 15, 2016, unless
otherwise noted.

§3040.101 Applicability.

(a) The rules in this part require the
Postal Regulatory Commission to es-
tablish and maintain lists of Postal
Service products and a Mail Classifica-
tion Schedule.

(b) The product lists shall categorize
postal products as either market domi-
nant or competitive. As established,
the market dominant and competitive
product lists shall be consistent with
the market dominant products identi-
fied in 39 U.S.C. 3621(a) and the com-
petitive products identified in 39 U.S.C.
3631(a). The market dominant and com-
petitive product lists shall also include
products identified as market tests
pursuant to 39 U.S.C. 3641 and non-
postal pursuant to 39 U.S.C. 404(e).

(c) The Mail Classification Schedule
shall provide current price and classi-
fication information applicable to the
products appearing on the market dom-
inant and competitive product lists.

(d) Once established, the product lists
and the Mail Classification Schedule
may be modified subject to the proce-
dures specified in this part.

[81 FR 38954, June 15, 2016. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.102 Product lists.

(a) Market dominant product list. The
market dominant product list shall be
published in the FEDERAL REGISTER at
appendix A to subpart A of part 3040—
Market Dominant Product List.

(b) Competitive product list. The com-
petitive product list shall be published

§3040.104

in the FEDERAL REGISTER at appendix B
to subpart A of part 3040—Competitive
Product List.

[85 FR 9658, Feb. 19, 2020]

§3040.103 Notice of
change.

(a) Whenever the Postal Regulatory
Commission issues a final order that
modifies the list of products in the
market dominant category or the com-
petitive category, it shall cause notice
of such change to be published in the
FEDERAL REGISTER.

(b) Notice shall be submitted to the
FEDERAL REGISTER for publication
within 6 months of the issue date of the
applicable final order that affects the
change.

(c) Modifications pending publication
in the FEDERAL REGISTER are effective
immediately upon written direction
from the Postal Regulatory Commis-
sion.

(d) The FEDERAL REGISTER document
shall:

(1) Identify modifications to the cur-
rent list of market dominant products
and the current list of competitive
products; and

(2) Indicate how and when the pre-
vious product lists have been modified.

[81 FR 38954, June 15, 2016. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.104 Mail Classification Sched-
ule.

(a) The Postal Regulatory Commis-
sion shall publish a Mail Classification
Schedule (including both current and
previous versions) on its website at
hitp://www.prc.gov. Copies of the Mail
Classification Schedule also shall be
available during regular business hours
for reference and public inspection at
the Postal Regulatory Commission lo-
cated at 901 New York Avenue NW.,
Suite 200, Washington, DC 20268-0001.

(b) The Mail Classification Schedule
shall include, but shall not be limited
to:

(1) Front matter, including:

(i) A cover page identifying the title
of the document as the Mail Classifica-
tion Schedule, the source of the docu-
ment as the Postal Regulatory Com-
mission (including Commission seal),
and the publication date;

(ii) A table of contents;

product list
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§3040.105

(iii) A table specifying the revision
history of the Mail Classification
Schedule; and

(iv) A table identifying Postal Serv-
ice trademarks; and

(2) Information concerning market
dominant products, including:

(i) A copy of the Market Dominant
Product List;

(ii) Descriptions of each market dom-
inant product organized by the class of
product, including:

(A) Where applicable, the general
characteristics, size and weight limita-
tions, minimum volume requirements,
price categories, and available optional
features of each market dominant
product;

(B) A schedule listing the rates and
fees for each market dominant product;

(C) Where applicable, the identifica-
tion of a product as a special classifica-
tion within the meaning of 39 U.S.C.
3622(c)(10) for market dominant prod-
ucts;

(D) Where applicable, the identifica-
tion of a product as an experimental
product undergoing a market test; and

(E) Where applicable, the identifica-
tion of a product as a nonpostal prod-
uct; and

(3) Information concerning competi-
tive products, including:

(i) A copy of the competitive product
list; and

(ii) Descriptions of each competitive
product, including:

(A) Where applicable, the general
characteristics, size and weight limita-
tions, minimum volume requirements,
price categories, and available optional
features of each competitive product;

(B) A schedule listing the current
rates and fees for each competitive
product of general applicability;

(C) The identification of each product
not of general applicability within the
meaning of 39 U.S.C. 3632(b)(3) for com-
petitive products;

(D) Where applicable, the identifica-
tion of a product as an experimental
product undergoing a market test; and

(E) Where applicable, the identifica-
tion of a product as a nonpostal prod-
uct; and

(4) A glossary of terms and condi-
tions; and

39 CFR Ch. Ill (7-1-23 Edition)

(5) A list of country codes for inter-
national mail prices.

[81 FR 38954, June 15, 2016. Redesignated and
amended at 85 FR 9615, 9660, Feb. 19, 2020]

§3040.105 Modifications to the Mail
Classification Schedule.

(a) Whenever the Postal Regulatory
Commission issues a final order that
modifies the Mail Classification Sched-
ule, it shall update the Mail Classifica-
tion Schedule appearing on its website
at nhttp:/www.prc.gov in accordance
with paragraph (b) of this section.

(b) Modification to the Mail Classi-
fication Schedule shall be incorporated
within 3 months of the issue date of the
final order.

(c) Modifications pending incorpora-
tion into the Mail Classification Sched-
ule are effective immediately upon
written direction from the Postal Reg-
ulatory Commission.

[81 FR 38954, June 15, 2016. Redesignated and
amended at 85 FR 9615, 9660, Feb. 19, 2020]

APPENDIX A TO SUBPART A OF PART
3040—MARKET DOMINANT PRODUCT LIST

(An asterisk (*) indicates an organizational
class or group, not a Postal Service product.)

FIRST-CLASS MAIL*

Single-Piece Letters/Postcards
Presorted Letters/Postcards

Flats
Outbound Single-Piece First-Class Mail
International

Inbound Letter Post

USPS MARKETING MAIL (COMMERCIAL AND
NONPROFIT) *

High Density and Saturation Letters

High Density and Saturation Flats/Parcels
Carrier Route

Letters

Flats

Parcels

Every Door Direct Mail—Retail

PERIODICALS *

In-County Periodicals
Outside County Periodicals

PACKAGE SERVICES *

Alaska Bypass Service

Bound Printed Matter Flats
Bound Printed Matter Parcels
Media Mail/Library Mail

SPECIAL SERVICES *
Ancillary Services
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International Ancillary Services

Address Management Services

Caller Service

Credit Card Authentication

International Reply Coupon Service
International Business Reply Mail Service
Money Orders

Post Office Box Service

Stamp Fulfillment Services

NEGOTIATED SERVICE AGREEMENTS *

Domestic*

International*

Inbound Market Dominant Multi-Service
Agreements with Foreign Postal Opera-
tors

NONPOSTAL SERVICES *

Alliances with the Private Sector to Defray
Cost of Key Postal Functions
Philatelic Sales

MARKET TESTS *
USPS Connect Local Mail
[88 FR 21918, Apr. 12, 2023]

APPENDIX B TO SUBPART A OF PART
3040—COMPETITIVE PRODUCT LIST

(An asterisk (*) indicates an organizational
class or group, not a Postal Service product.)

DOMESTIC PRODUCTS *

Priority Mail Express
Priority Mail

Parcel Select

Parcel Return Service
First-Class Package Service

INTERNATIONAL PRODUCTS *

Outbound International Expedited Services
Inbound Parcel Post (at UPU rates)
Outbound Priority Mail International
International Priority Airmail (IPA)
International Surface Air Lift (ISAL)
International Direct Sacks-M-Bags
Outbound Single-Piece First-Class Package
International Service
Inbound Letter Post Small Packets and
Bulky Letters

NEGOTIATED SERVICE AGREEMENTS *

Domestic*

Priority Mail Express Contract 81
Priority Mail Express Contract 83
Priority Mail Express Contract 87
Priority Mail Express Contract 88
Priority Mail Express Contract 92
Priority Mail Express Contract 94
Priority Mail Express Contract 95
Priority Mail Express Contract 96
Priority Mail Express Contract 97
Priority Mail Express Contract 98
Priority Mail Express Contract 99
Parcel Return Service Contract 17

Pt. 3040, Subpt. A, App. B

Parcel Return Service Contract 18
Priority Mail Contract 80
Priority Mail Contract 153
Priority Mail Contract 360
Priority Mail Contract 530
Priority Mail Contract 543
Priority Mail Contract 544
Priority Mail Contract 547
Priority Mail Contract 551
Priority Mail Contract 559
Priority Mail Contract 573
Priority Mail Contract 589
Priority Mail Contract 590
Priority Mail Contract 595
Priority Mail Contract 596
Priority Mail Contract 601
Priority Mail Contract 604
Priority Mail Contract 605
Priority Mail Contract 607
Priority Mail Contract 609
Priority Mail Contract 611
Priority Mail Contract 614
Priority Mail Contract 615
Priority Mail Contract 618
Priority Mail Contract 628
Priority Mail Contract 631
Priority Mail Contract 640
Priority Mail Contract 642
Priority Mail Contract 645
Priority Mail Contract 647
Priority Mail Contract 655
Priority Mail Contract 657
Priority Mail Contract 658
Priority Mail Contract 660
Priority Mail Contract 663
Priority Mail Contract 665
Priority Mail Contract 666
Priority Mail Contract 669
Priority Mail Contract 671
Priority Mail Contract 672
Priority Mail Contract 682
Priority Mail Contract 685
Priority Mail Contract 686
Priority Mail Contract 687
Priority Mail Contract 690
Priority Mail Contract 692
Priority Mail Contract 693
Priority Mail Contract 694
Priority Mail Contract 695
Priority Mail Contract 699
Priority Mail Contract 700
Priority Mail Contract 701
Priority Mail Contract 704
Priority Mail Contract 705
Priority Mail Contract 707
Priority Mail Contract 708
Priority Mail Contract 709
Priority Mail Contract 711
Priority Mail Contract 712
Priority Mail Contract 714
Priority Mail Contract 715
Priority Mail Contract 720
Priority Mail Contract 721
Priority Mail Contract 722
Priority Mail Contract 724
Priority Mail Contract 725
Priority Mail Contract 727
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Priority Mail Contract 728
Priority Mail Contract 730
Priority Mail Contract 733
Priority Mail Contract 734
Priority Mail Contract 735
Priority Mail Contract 736
Priority Mail Contract 737
Priority Mail Contract 738
Priority Mail Contract 739
Priority Mail Contract 740
Priority Mail Contract 741
Priority Mail Contract 742
Priority Mail Contract 743
Priority Mail Contract 744
Priority Mail Contract 745
Priority Mail Contract 746
Priority Mail Contract 747
Priority Mail Contract 748
Priority Mail Contract 749
Priority Mail Contract 750
Priority Mail Contract 751
Priority Mail Contract 752
Priority Mail Contract 753
Priority Mail Contract 754
Priority Mail Contract 755
Priority Mail Contract 756
Priority Mail Contract 757
Priority Mail Contract 758
Priority Mail Contract 759
Priority Mail Contract 760
Priority Mail Contract 761
Priority Mail Contract 762
Priority Mail Contract 763
Priority Mail Contract 764
Priority Mail Contract 765
Priority Mail Contract 766
Priority Mail Contract 767
Priority Mail Contract 768
Priority Mail Contract 769
Priority Mail Contract 770
Priority Mail Contract 771
Priority Mail Contract 772
Priority Mail Contract 773

Priority Mail Express & Priority

tract 99

Priority Mail Express
tract 102

Priority Mail Express
tract 114

Priority Mail Express
tract 116

Priority Mail Express
tract 118

Priority Mail Express
tract 120

tract 122

Priority Mail Express
tract 123

Priority Mail Express
tract 130

Priority Mail Express
tract 131

Priority Mail Express
tract 133

Priority Mail Express
tract 134

Priority
Priority
Priority
Priority

Priority

&

&

&

&

&
Priority Mail Express & Priority

& Priority

& Priority

& Priority

& Priority

&

Priority

Mail
Mail
Mail
Mail
Mail
Mail
Mail
Mail
Mail
Mail
Mail

Mail

Con-
Con-
Con-
Con-
Con-
Con-
Con-
Con-
Con-
Con-
Con-

Con-

39 CFR Ch. Ill (7-1-23 Edition)

Parcel Select & Parcel Return Service Con-
tract 7

Parcel Select & Parcel Return Service Con-
tract 9

Parcel Select & Parcel Return Service Con-
tract 10

Parcel Select & Parcel Return Service Con-
tract 11

Parcel Select & Parcel Return Service Con-
tract 14

Parcel Select Contract 34

Parcel Select Contract 35

Parcel Select Contract 37

Parcel Select Contract 38

Parcel Select Contract 39

Parcel Select Contract 40

Parcel Select Contract 41

Parcel Select Contract 42

Parcel Select Contract 43

Parcel Select Contract 44

Parcel Select Contract 45

Parcel Select Contract 48

Parcel Select Contract 49

Parcel Select Contract 50

Parcel Select Contract 51

Parcel Select Contract 52

Parcel Select Contract 53

Parcel Select Contract 54

Parcel Select Contract 55

Priority Mail—Non-Published Rates 1

Priority Mail—Non-Published Rates 2

First-Class Package Service Contract 87

First-Class Package Service Contract 106

First-Class Package Service Contract 108

First-Class Package Service Contract 109

First-Class Package Service Contract 110

First-Class Package Service Contract 112

First-Class Package Service Contract 114

First-Class Package Service Contract 115

First-Class Package Service Contract 116

First-Class Package Service Contract 117

First-Class Package Service Contract 118

First-Class Package Service Contract 119

First-Class Package Service Contract 120

First-Class Package Service Contract 121

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 62

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 66

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 67

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 71

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 73

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 74

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 75

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 77

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 78

Priority Mail Express, Priority Mail & First-
Class Package Service Contract 79

Priority Mail & First-Class Package Service
Contract 26
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Priority Mail & First-Class Package
Contract 79

Priority Mail & First-Class Package
Contract 102

Priority Mail & First-Class Package
Contract 121

Priority Mail & First-Class Package
Contract 126

Priority Mail & First-Class Package
Contract 128

Priority Mail & First-Class Package
Contract 129

Priority Mail & First-Class Package
Contract 132

Priority Mail & First-Class Package
Contract 137

Priority Mail & First-Class Package
Contract 139

Priority Mail & First-Class Package
Contract 141

Priority Mail & First-Class Package
Contract 143

Priority Mail & First-Class Package
Contract 144

Priority Mail & First-Class Package
Contract 146

Priority Mail & First-Class Package
Contract 148

Priority Mail & First-Class Package
Contract 153

Priority Mail & First-Class Package
Contract 154

Priority Mail & First-Class Package
Contract 155

Priority Mail & First-Class Package
Contract 163

Priority Mail & First-Class Package
Contract 166

Priority Mail & First-Class Package
Contract 169

Priority Mail & First-Class Package
Contract 172

Priority Mail & First-Class Package
Contract 175

Priority Mail & First-Class Package
Contract 177

Priority Mail & First-Class Package
Contract 183

Priority Mail & First-Class Package
Contract 184

Priority Mail & First-Class Package
Contract 186

Priority Mail & First-Class Package
Contract 188

Priority Mail & First-Class Package
Contract 189

Priority Mail & First-Class Package
Contract 190

Priority Mail & First-Class Package
Contract 191

Priority Mail & First-Class Package
Contract 192

Priority Mail & First-Class Package
Contract 193

Priority Mail & First-Class Package
Contract 195

15:29 Sep 22,2023 Jkt 259151 PO 00000 Frm 00503

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Pt. 3040, Subpt. A, App. B

Priority Mail & First-Class Package
Contract 197

Priority Mail & First-Class Package
Contract 198

Priority Mail & First-Class Package
Contract 199

Priority Mail & First-Class Package
Contract 200

Priority Mail & First-Class Package
Contract 202

Priority Mail & First-Class Package
Contract 203

Priority Mail & First-Class Package
Contract 204

Priority Mail & First-Class Package
Contract 205

Priority Mail & First-Class Package
Contract 206

Priority Mail & First-Class Package
Contract 208

Priority Mail & First-Class Package
Contract 209

Priority Mail & First-Class Package
Contract 210

Priority Mail & First-Class Package
Contract 213

Priority Mail & First-Class Package
Contract 214

Priority Mail & First-Class Package
Contract 215

Priority Mail & First-Class Package
Contract 216

Priority Mail & First-Class Package
Contract 217

Priority Mail & First-Class Package
Contract 218

Priority Mail & First-Class Package
Contract 219

Priority Mail & First-Class Package
Contract 220

Priority Mail & First-Class Package
Contract 221

Priority Mail & First-Class Package
Contract 222

Priority Mail & First-Class Package
Contract 223

Priority Mail & First-Class Package
Contract 224

Priority Mail & First-Class Package
Contract 225

Priority Mail & First-Class Package
Contract 226

Priority Mail & First-Class Package
Contract 227

Priority Mail & First-Class Package
Contract 228

Priority Mail & First-Class Package
Contract 229

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Service

Priority Mail & Parcel Select Contract 4

Priority Mail & Parcel Select Contract 5

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select

Contract 6

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select

Contract 8
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Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 9

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 11

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 12

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 13

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 14

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 15

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 16

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 17

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 18

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 19

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 20

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 21

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 22

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 23

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 24

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 25

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 26

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 27

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 28

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 29

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 30

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 31

39 CFR Ch. Ill (7-1-23 Edition)

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 32

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 33

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 34

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 35

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 36

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 37

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 38

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 39

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 40

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 41

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 42

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 43

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 44

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 45

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 46

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 47

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 48

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 49

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 50

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 51

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 52

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 53
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Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 54

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 55

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 56

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 57

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 58

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 59

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 60

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 61

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 62

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 63

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 64

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 66

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 67

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 68

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 69

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 70

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 71

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 72

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 73

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 74

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 75

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 76

Pt. 3040, Subpt. A, App. B

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 77

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 78

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 79

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 80

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 81

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 82

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 83

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 84

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 85

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 86

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 87

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 88

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 89

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 90

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 91

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 92

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 93

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 94

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 95

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 96

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 97

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 98
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Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 99

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 100

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 101

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 102

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 103

Priority Mail Express, Priority Mail, First-
Class Package Service & Parcel Select
Contract 104

Priority Mail, First-Class Package Service &
Parcel Select Contract 3

Priority Mail, First-Class Package Service &
Parcel Select Contract 4

Priority Mail Express, Priority Mail & Par-
cel Select Contract 1

OUTBOUND INTERNATIONAL *

Global Expedited Package Services (GEPS)
Contracts

GEPS 3

GEPS 5

GEPS 6

GEPS 7

GEPS 8

GEPS 9

GEPS 10

Global Bulk Economy (GBE) Contracts

Global Plus Contracts

Global Plus 1C

Global Plus 1D

Global Plus 1E

Global Plus 2C

Global Plus 3

Global Plus 4

Global Plus 5

Global Plus 6

Global Reseller Expedited Package Con-
tracts

Global Reseller Expedited Package Services
1

Global Reseller Expedited Package Services
2

Global Reseller Expedited Package Services
3

Global Reseller Expedited Package Services
4

Global Expedited Package Services (GEPS)—
Non-Published Rates

Global Expedited Package Services (GEPS)—
Non-Published Rates 2

Global Expedited Package Services (GEPS)—
Non-Published Rates 3

Global Expedited Package Services (GEPS)—
Non-Published Rates 4

Global Expedited Package Services (GEPS)—
Non-Published Rates 5

Global Expedited Package Services (GEPS)—
Non-Published Rates 6

39 CFR Ch. Ill (7-1-23 Edition)

Global Expedited Package Services (GEPS)—
Non-Published Rates 7

Global Expedited Package Services (GEPS)—
Non-Published Rates 8

Global Expedited Package Services (GEPS)—
Non-Published Rates 9

Global Expedited Package Services (GEPS)—
Non-Published Rates 10

Global Expedited Package Services (GEPS)—
Non-Published Rates 11

Global Expedited Package Services (GEPS)—
Non-Published Rates 12

Global Expedited Package Services (GEPS)—
Non-Published Rates 13

Global Expedited Package Services (GEPS)—
Non-Published Rates 14

Global Expedited Package Services (GEPS)—
Non-Published Rates 15

Outbound Competitive International Mer-
chandise Return Service Agreement with
Royal Mail Group, Ltd.

Competitive International Merchandise Re-
turn Service Agreements with Foreign
Postal Operators

Competitive International Merchandise Re-
turn Service Agreements with Foreign
Postal Operators 1

Competitive International Merchandise Re-
turn Service Agreements with Foreign
Postal Operators 2

Alternative Delivery Provider (ADP) Con-

tracts

ADP 1

Alternative Delivery Provider Reseller
(ADPR) Contracts

ADPR 1

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contracts

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contract 4

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contract 5

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contract 6

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contract 7

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contract 8

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contract 9

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contract 10

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contract 11

Priority Mail Express International, Priority
Mail International & First-Class Package
International Service Contract 12
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Priority Mail Express International, Priority
Mail International, First-Class Package
International Service & Commercial
ePacket Contracts

Priority Mail Express International, Priority
Mail International, First-Class Package
International Service & Commercial
ePacket Contract 2

Priority Mail Express International, Priority
Mail International, First-Class Package
International Service & Commercial
ePacket Contract 8

Priority Mail Express International, Priority
Mail International, First-Class Package
International Service & Commercial
ePacket Contract 12

Priority Mail Express International, Priority
Mail International & Commercial
ePacket Contracts

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contracts

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 1

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 2

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 4

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 5

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 6

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 9

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 11

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 12

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &

Pt. 3040, Subpt. A, App. B

First-Class Package International Serv-
ice Contract 13

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 14

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contracts

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 1

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 2

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 3

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 4

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 5

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 6

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 7

International Priority Airmail, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 8

International Priority Airmail Contracts

International Priority Airmail, Inter-
national Surface Air Lift, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contracts

International Priority  Airmail, Inter-
national Surface Air Lift, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 1

International Priority  Airmail, Inter-
national Surface Air Lift, Commercial
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ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice Contract 2

International Priority Airmail, Inter-
national Surface Air Lift, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contracts

International Priority  Airmail, Inter-
national Surface Air Lift, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 1

International Priority  Airmail, Inter-
national Surface Air Lift, Commercial
ePacket, Priority Mail Express Inter-
national, Priority Mail International &
First-Class Package International Serv-
ice with Reseller Contract 2

INBOUND INTERNATIONAL*

International Business Reply Service (IBRS)
Competitive Contracts

International Business Reply Service Com-
petitive Contract 1

International Business Reply Service Com-
petitive Contract 3

Inbound Direct Entry Contracts with Cus-
tomers

Inbound Direct Entry Contracts with For-
eign Postal Administrations

Inbound Direct Entry Contracts with For-
eign Postal Administrations

Inbound Direct Entry Contracts with For-
eign Postal Administrations 1

Inbound EMS

Inbound EMS 2

Inbound Air Parcel Post (at non-UPU rates)

Inbound Competitive Multi-Service Agree-
ments with Foreign Postal Operators

Inbound Competitive Multi-Service Agree-
ments with Foreign Postal Operators 1

SPECIAL SERVICES *

Address Enhancement Services

Greeting Cards, Gift Cards, and Stationery

International Ancillary Services

International Money Transfer Service—Out-
bound

International Money Transfer Service—In-
bound

Premium Forwarding Service

Shipping and Mailing Supplies

Post Office Box Service

Competitive Ancillary Services

NONPOSTAL SERVICES *

Advertising

Licensing of Intellectual Property other
than Officially Licensed Retail Products
(OLRP)

Mail Service Promotion

Officially Licensed Retail Products (OLRP)

39 CFR Ch. Ill (7-1-23 Edition)

Passport Photo Service

Photocopying Service

Rental, Leasing, Licensing or other Non-Sale
Disposition of Tangible Property

Training Facilities and Related Services

USPS Electronic Postmark (EPM) Program

MARKET TESTS *

[88 FR 21918, Apr. 12, 2023]

Subpart B—Requests Initiated by
the Postal Service To Modify
the Product Lists

§3040.130 General.

The Postal Service, by filing a re-
quest with the Commission, may pro-
pose a modification to the market
dominant product list or the competi-
tive product list. For purposes of this
part, modification shall be defined as
adding a product to a list, removing a
product from a list, or moving a prod-
uct from one list to the other list.

[81 FR 38957, June 15, 2016. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.131 Contents of a request.

A request to modify the market dom-
inant product list or the competitive
product list shall:

(a) Provide the name, and class if ap-
plicable, of each product that is the
subject of the request;

(b) Provide a copy of the Governor’s
decision supporting the request, if any;

(c) Indicate whether the request pro-
poses to add a product to the market
dominant list or the competitive list,
remove a product from the market
dominant list or the competitive list,
or transfer a product from the market
dominant list to the competitive list or
from the competitive list to the mar-
ket dominant list;

(d) Indicate whether each product
that is the subject of the request is:

(1) A special classification within the
meaning of 39 U.S.C. 3622(c)(10) for mar-
ket dominant products;

(2) A product not of general applica-
bility within the meaning of 39 U.S.C.
3632(b)(3) for competitive products; or

(3) A non-postal product.

(e) Provide all supporting justifica-
tion upon which the Postal Service
proposes to rely; and

(f) Include a copy of the applicable
sections of the Mail Classification
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Schedule and the proposed changes
therein in legislative format.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.132 Supporting justification.

Supporting justification shall be in
the form of a statement from one or
more knowledgeable Postal Service of-
ficial(s) who sponsors the request and
attests to the accuracy of the informa-
tion contained within the statement.
The justification shall:

(a) Explain the reason for initiating
the docket and explain why the change
is not inconsistent with the applicable
requirements of this part and any ap-
plicable Commission directives and or-
ders;

(b) Explain why, as to market domi-
nant products, the change is not incon-
sistent with the policies and the appli-
cable criteria of chapter 36 of title 39 of
the United States Code;

(c) Explain why, as to competitive
products, the addition, deletion, or
transfer will not result in the violation
of any of the standards of 39 U.S.C.
3633;

(d) Verify that the change does not
classify as competitive a product over
which the Postal Service exercises suf-
ficient market power that it can, with-
out risk of losing a significant level of
business to other firms offering similar
products:

(1) Set the price of such product sub-
stantially above costs;

(2) Raise prices significantly;

(3) Decrease quality; or

(4) Decrease output.

(e) Explain whether or not each prod-
uct that is the subject of the request is
covered by the postal monopoly as re-
served to the Postal Service under 18
U.S.C. 1696 subject to the exceptions
set forth in 39 U.S.C. 601;

(f) Provide a description of the avail-
ability and nature of enterprises in the
private sector engaged in the delivery
of the product;

(g) Provide any information available
on the views of those who use the prod-
uct on the appropriateness of the pro-
posed modification;

(h) Provide a description of the likely
impact of the proposed modification on
small business concerns; and

§3040.134

(i) Include such information and
data, and such statements of reasons
and bases, as are necessary and appro-
priate to fully inform the Commission
of the nature, scope, significance, and
impact of the proposed modification.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020, as amended at 8 FR
81138, Dec. 15, 2020]

§3040.133 Docket and notice.

The Commission will establish a
docket for each request to modify the
market dominant list or the competi-
tive product list, promptly publish no-
tice of the request in the FEDERAL REG-
ISTER, and post the filing on its
website. The notice shall include:

(a) The general nature of the pro-
ceeding;

(b) A reference to legal authority to
which the proceeding is to be con-
ducted;

(c) A concise description of the pro-
posals for changes in the Mail Classi-
fication Schedule;

(d) The identification of an officer of
the Commission to represent the inter-
ests of the general public in the docket;

(e) A specified period for public com-
ment; and

(f) Such other information as the
Commission deems appropriate.

[72 FR 63698, Nov. 9, 2007. Redesignated and
amended at 85 FR 9615, 9660, Feb. 19, 2020]

§3040.134 Review.

The Commission shall review the re-
quest and responsive comments. The
Commission shall either:

(a) Approve the request to modify the
market dominant and competitive
product lists;

(b) Institute further proceedings to
consider all or part of the request if it
finds that there is substantial likeli-
hood that the modification is incon-
sistent with statutory policies or Com-
mission rules, and explain its reasons
for not approving the request to modify
the market dominant and competitive
product lists;

(c) Provide an opportunity for the
Postal Service to modify its request; or

(d) Direct other action as the Com-
mission may consider appropriate.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]
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§3040.135 Further proceedings.

If the Commission determines that
further proceedings are necessary, a
conference shall be scheduled to con-
sider the concerns expressed by the
Commission. Written statements com-
menting on the Commission’s concerns
shall be requested, to be filed 7 days
prior to the conference. Upon conclu-
sion of the conference, the Commission
shall promptly issue a ruling to:

(a) Provide for a period of discovery
to obtain further information;

(b) Schedule a hearing on the record
for further consideration of the re-
quest;

(c) Explain the reasons for not going
forward with additional proceedings
and approve the request to modify the
market dominant and competitive
product lists; or

(d) Direct other action as the Com-
mission may consider appropriate.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

Subpart C—Requests Initiated by
Users of the Mail to Modify the
Product Lists

§3040.150 General.

Users of the mail, by filing a request
with the Commission, may propose a
modification to the market dominant
product list or the competitive product
list. For purposes of this part, modi-
fication shall be defined as adding a
product to a list, removing a product
from a list, or transferring a product
from one list to the other list.

[81 FR 38957, June 15, 2016. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.151 Contents of a request.

A request to modify the market dom-
inant product list or the competitive
product list shall:

(a) Provide the name, and class if ap-
plicable, of each product that is the
subject of the request;

(b) Indicate whether the request pro-
poses to add a product to the market
dominant list or the competitive list,
remove a product from the market
dominant list or the competitive list,
or move a product from the market
dominant list to the competitive list or

39 CFR Ch. Ill (7-1-23 Edition)

from the competitive list to the mar-
ket dominant list;

(¢c) Indicate whether each product
that is the subject of the request is:

(1) A special classification within the
meaning of 39 U.S.C. 3622(c)(10) for mar-
ket dominant products;

(2) A product not of general applica-
bility within the meaning of 39 U.S.C.
3632(b) for competitive products; or

(3) A non-postal product.

(d) Provide all supporting justifica-
tion upon which the proponent of the
request proposes to rely; and

(e) Include a copy of the applicable
sections of the Mail Classification
Schedule and the proposed changes
therein in legislative format.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.152 Supporting justification.

Supporting justification shall be in
the form of a statement from a knowl-
edgeable proponent of the request who
attests to the accuracy of the informa-
tion contained within the statement.
The justification shall:

(a) Explain the reason for initiating
the docket and explain why the change
is not inconsistent with the applicable
requirements of this part and any ap-
plicable Commission directives and or-
ders;

(b) Explain why, as to market domi-
nant products, the change is not incon-
sistent with the policies and the appli-
cable criteria of chapter 36 of title 39 of
the United States Code;

(c) Explain why, as to competitive
products, the addition, deletion, or
transfer will not result in the violation
of any of the standards of 39 U.S.C.
3633.

(d) Verify that the change does not
classify as competitive a product over
which the Postal Service exercises suf-
ficient market power that it can, with-
out risk of losing a significant level of
business to other firms offering similar
products:

(1) Set the price of such product sub-
stantially above costs;

(2) Raise prices significantly;

(3) Decrease quality; or

(4) Decrease output.

(e) Explain whether or not each prod-
uct that is the subject of the request is
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covered by the postal monopoly, as re-
served to the Postal Service under 18
U.S.C. 1696 subject to the exceptions
set forth in 39 U.S.C. 601;

(f) Provide a description of the avail-
ability and nature of enterprises in the
private sector engaged in the delivery
of the product;

(g) Provide any information available
on the views of those who use the prod-
uct on the appropriateness of the pro-
posed modification;

(h) Provide a description of the likely
impact of the proposed modification on
small business concerns; and

(i) Include such information and
data, and such statements of reasons
and bases, as are necessary and appro-
priate to fully inform the Commission
of the nature, scope, significance, and
impact of the proposed modification.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020, as amended at 85 FR
81138, Dec. 15, 2020]

§3040.153 Docket and notice.

The Commission will establish a
docket for each request to modify the
market dominant list or the competi-
tive product list, promptly publish no-
tice of the request in the FEDERAL REG-
ISTER, and post the filing on its
website. The notice shall include:

(a) The general nature of the pro-
ceeding;

(b) A reference to legal authority to
which the proceeding is to be con-
ducted;

(c) A concise description of the pro-
posals for changes in the Mail Classi-
fication Schedule;

(d) The identification of an Office of
the Commission to represent the inter-
ests of the general public in the docket;

(e) A specified period for public com-
ment; and

(f) Such other information as the
Commission deems appropriate.

[72 FR 63698, Nov. 9, 2007. Redesignated and
amended at 85 FR 9615, 9660, Feb. 19, 2020]

§3040.154 Postal Service notice and
reply.

The Secretary of the Commission
shall forward to the Postal Service a
copy of the request. Within 28 days of
the filing of the request, the Postal
Service shall provide its preliminary
views in regard to the request. The

§3040.156

Postal Service may include suggestions
for appropriate Commission action in
response to the request.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.155 Review.

The Commission shall review the re-
quest, the Postal Service reply, and
any public comment to determine
whether the proposed modification to
the market dominant and competitive
product lists complies with applicable
statutory requirements and the Com-
mission’s rules, and whether the pro-
posed modification is consistent with
the position of the Postal Service as
expressed in its reply. The Commission
shall either:

(a) Approve the request to modify the
market dominant and competitive
product lists, but only to the extent
the modification is consistent with the
position of the Postal Service;

(b) Reject the request;

(c) Institute further proceedings to
consider the request to modify the
market dominant and competitive
product lists; or

(d) Direct other action as the Com-
mission may consider appropriate.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.156 Further proceedings.

If the Commission determines that
further proceedings are necessary, a
conference shall be scheduled to con-
sider the merits of going forward with
the request. Upon conclusion of the
conference, the Commission shall
promptly issue a ruling to:

(a) Provide for a period of discovery
to obtain further information;

(b) Schedule a hearing on the record
for further consideration of the re-
quest;

(c) Explain the reasons for not going
forward with formal proceedings; or

(d) Direct other action as the Com-
mission may consider appropriate.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]
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§3040.170

Subpart D—Proposal of the Com-
mission to Modify the Product
Lists

§3040.170 General.

The Commission, of its own initia-
tive, may propose a modification to the
market dominant product list or the
competitive product list. For purposes
of this part, modification shall be de-
fined as adding a product to a list, re-
moving a product from a list, or trans-
ferring a product from one list to the
other list.

[81 FR 38957, June 15, 2016. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.171 Contents of a proposal.

A proposal to modify the market
dominant product list or the competi-
tive product list shall:

(a) Provide the name, and class if ap-
plicable, of each product that is the
subject of the proposal;

(b) Indicate whether the proposal
would add a product to the market
dominant list or the competitive list,
remove a product from the market
dominant list or the competitive list,
or move a product from the market
dominant list to the competitive list or
from the competitive list to the mar-
ket dominant list;

(c) Indicate whether each product
that is the subject of the proposal is:

(1) A special classification within the
meaning of 39 U.S.C. 3622(c)(10) for mar-
ket dominant products;

(2) A product not of general applica-
bility within the meaning of 39 U.S.C.
3632(b) for competitive products; or

(3) A non-postal product.

(d) Provide justification supporting
the proposal; and

(e) Include a copy of the applicable
sections of the Mail Classification
Schedule and the proposed changes
therein in legislative format.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.172 Supporting justification.

Supporting justification shall:

(a) Explain the reason for initiating
the docket and explain why the change
is not inconsistent with the applicable
requirements of this part and any ap-

39 CFR Ch. Ill (7-1-23 Edition)

plicable Commission directives and or-
ders;

(b) Explain why, as to market domi-
nant products, the change is not incon-
sistent with the policies and the appli-
cable criteria of chapter 36 of title 39 of
the United States Code;

(c) Explain why, as to competitive
products, the addition, subtraction, or
transfer will not result in the violation
of any of the standards of 39 U.S.C.
3633;

(d) Verify that the change does not
classify as competitive a product over
which the Postal Service exercises suf-
ficient market power that it can, with-
out risk of losing a significant level of
business to other firms offering similar
products:

(1) Set the price of such product sub-
stantially above costs;

(2) Raise prices significantly;

(3) Decrease quality; or

(4) Decrease output.

(e) Explain whether or not each prod-
uct that is the subject of the request is
covered by the postal monopoly as re-
served to the Postal Service under 18
U.S.C. 1696 subject to the exceptions
set forth in 39 U.S.C. 601;

(f) Provide a description of the avail-
ability and nature of enterprises in the
private sector engaged in the delivery
of the product;

(g) Provide any information available
on the views of those who use the prod-
uct involved on the appropriateness of
the proposed modification;

(h) Provide a description of the likely
impact of the proposed modification on
small business concerns; and

(i) Include such information and
data, and such statements of reasons
and bases, as are necessary and appro-
priate to fully inform the Postal Serv-
ice and users of the mail of the nature,
scope, significance, and impact of the
proposed modification.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020, as amended at 85 FR
81138, Dec. 15, 2020]

§3040.173 Docket and notice.

The Commission will establish a
docket for each request to modify the
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market dominant list or the competi-
tive product list, promptly publish no-
tice of the request in the FEDERAL REG-
ISTER, and post the filing on its
website. The notice shall include:

(a) The general nature of the pro-
ceeding;

(b) A reference to legal authority to
which the proceeding is to be con-
ducted;

(c) A concise description of the pro-
posals for changes in the Mail Classi-
fication Schedule;

(d) The identification of an officer of
the Commission to represent the inter-
ests of the general public in the docket;

(e) A specified period for public com-
ment; and

(f) Such other information as the
Commission deems appropriate.

[72 FR 63698, Nov. 9, 2007. Redesignated and
amended at 85 FR 9615, 9660, Feb. 19, 2020]

§3040.174 Postal Service notice and
reply.

The Secretary of the Commission
shall forward to the Postal Service a
copy of the notice of proposal. Within
28 days of the filing of the proposal, the
Postal Service shall provide its pre-
liminary views in regard to the pro-
posal. The Postal Service may include
suggestions for appropriate further
procedural steps.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.175 Review.

The Commission shall review the
Postal Service reply and public com-
ment. The Commission shall either:

(a) Approve the proposal to modify
the market dominant and competitive
product lists, but only to the extent
the modification is consistent with the
position of the Postal Service;

(b) Withdraw the proposal;

(c) Institute further proceedings to
consider the proposal, identifying rel-
evant issues that may require further
development; or

(d) Direct other action as the Com-
mission may consider appropriate.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.181

§3040.176 Further proceedings.

If the Commission determines that
further proceedings are appropriate, a
conference shall be scheduled to con-
sider the merits of going forward with
the proposal. Upon conclusion of the
conference, the Commission shall
promptly issue a ruling to:

(a) Provide for a period of discovery
to obtain further information;

(b) Schedule a hearing on the record
for further consideration of the pro-
posal;

(c) Explain the reasons for not going
forward with formal proceedings; or

(d) Direct other action as the Com-
mission may consider appropriate.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

Subpart E—Requests Initiated by
the Postal Service To Make
Material Changes or Minor
Corrections to the Mail Classi-
fication Schedule

SOURCE: 80 FR 35575, June 22, 2015, unless
otherwise noted.

§3040.180 Material changes to product
descriptions.

(a) Whenever the Postal Service pro-
poses material changes to a product de-
scription in the Mail Classification
Schedule, no later than 30 days prior to
implementing the proposed changes, it
shall submit to the Commission a re-
quest to change the product descrip-
tion in the Mail Classification Sched-
ule.

(b) The request shall:

(1) Include a copy of the applicable
sections of the Mail Classification
Schedule and the proposed changes
therein in legislative format; and

(2) Provide all supporting justifica-
tion for the changes upon which the
Postal Service proposes to rely.

[80 FR 35575, June 22, 2015. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.181 Supporting justification for
material changes to product de-
scriptions.

(a) Supporting justification for
changes to a product description in the
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§3040.182

Mail Classification Schedule shall in-
clude a description of, and rationale
for, the proposed changes to the prod-
uct description; and the additional ma-
terial in paragraphs (b) and (c) of this
section.

(b)(1) As to market dominant prod-
ucts, explain why the changes are not
inconsistent with the policies and the
applicable criteria of chapter 36 of title
39 of the United States Code, the appli-
cable requirements of this part, and
any applicable Commission directives
and orders; or

(2) As to competitive products, ex-
plain why the changes will not result
in the violation of any of the standards
of 39 U.S.C. 3633 and part 3035 of this
chapter.

(c) Describe the likely impact that
the changes will have on users of the
product and on competitors.

[80 FR 35575, June 22, 2015. Redesignated and
amended at 85 FR 9615, 9658, Feb. 19, 2020; 85
FR 81138, Dec. 15, 2020]

§3040.182 Docket and notice of mate-
rial changes to product descrip-
tions.

(a) The Commission shall take the
actions identified in paragraphs (b)
through (e) of this section.

(b) Establish a docket for each re-
quest to change a product description
in the Mail Classification Schedule;

(c) Publish notice of the request on
its website;

(d) Designate an officer of the Com-
mission to represent the interests of
the general public in the docket; and

(e) Provide interested persons with
an opportunity to comment on whether
the proposed changes are consistent
with the policies and the applicable
criteria of chapter 36 of title 39 of the
United States Code, the applicable re-
quirements of this part, and any appli-
cable Commission directives and or-
ders.

[80 FR 35575, June 22, 2015. Redesignated and
amended at 85 FR 9615, 9660, Feb. 19, 2020; 85
FR 81138, Dec. 15, 2020]

§3040.183 Commission review of mate-
rial changes to product descrip-
tions.

(a) The Commission shall review the
request and any comments filed. The
Commission shall take one of the ac-

39 CFR Ch. Ill (7-1-23 Edition)

tions identified in paragraphs (b)
through (g) of this section.

(b) Approve the proposed changes,
subject to editorial corrections, and
change the Mail Classification Sched-
ule to coincide with the effective date
of the proposed change;

(c) Reject the proposed changes;

(d) Provide the Postal Service with
an opportunity to amend the proposed
changes;

(e) Direct the Postal Service to make
an appropriate filing under a different
section;

(f) Institute further proceedings; or

(g) Direct other action that the Com-
mission considers appropriate.

[80 FR 35575, June 22, 2015. Redesignated at 85
FR 9615, Feb. 19, 2020]

§§3040.184-3040.189 [Reserved]

§3040.190 Minor corrections to prod-
uct descriptions.

(a) The Postal Service shall ensure
that product descriptions in the Mail
Classification Schedule accurately rep-
resent the current offerings of the
Postal Service.

(b) The Postal Service shall submit
minor corrections to product descrip-
tions in the Mail Classification Sched-
ule by filing notice with the Commis-
sion no later than 15 days prior to the
effective date of the proposed correc-
tions.

(c) The notice shall:

(1) Explain why the proposed correc-
tions do not constitute material
changes to the product description for
purposes of §3040.180;

(2) Explain why the proposed correc-
tions are consistent with the policies
and the applicable criteria of chapter
36 of title 39 of the United States Code,
the applicable requirements of this
part, and any applicable Commission
directives and orders; and

(3) Include a copy of the applicable
sections of the Mail Classification
Schedule and the proposed corrections
therein in legislative format.

[80 FR 35575, June 22, 2015. Redesignated and
amended at 85 FR 9615, 9659, Feb. 19, 2020; 85
FR 81138, Dec. 15, 2020]
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§3040.191 Docket and notice of minor
corrections to product descriptions.

(a) The Commission shall take the
actions identified in paragraphs (b)
through (e) of this section.

(b) Establish a docket for each pro-
posal to correct a product description
in the Mail Classification Schedule;

(c) Publish notice of the proposal on
its website;

(d) Designate an officer of the Com-
mission to represent the interests of
the general public in the docket; and

(e) Provide interested persons with
an opportunity to comment on whether
the proposed corrections are consistent
with the policies and the applicable
criteria of chapter 36 of title 39 of the
United States Code, the applicable re-
quirements of this part, and any appli-
cable Commission directives and or-
ders.

[80 FR 35575, June 22, 2015. Redesignated and
amended at 85 FR 9615, 9660, Feb. 19, 2020; 85
FR 81138, Dec. 15, 2020]

§3040.192 Commission review of minor
corrections to product descriptions.

(a) The Commission shall review the
notice and any comments filed. The
Commission shall take one of the ac-
tions identified in paragraphs (b)
through (g) of this section.

(b) Approve the proposed corrections,
subject to editorial corrections, and
change the Mail Classification Sched-
ule to coincide with the effective date
of the proposed change;

(c) Reject the proposed corrections;

(d) Provide the Postal Service with
an opportunity to amend the proposed
corrections;

(e) Direct the Postal Service to make
an appropriate filing under a different
section;

(f) Institute further proceedings; or

(g) Direct other action that the Com-
mission considers appropriate.

[80 FR 35575, June 22, 2015. Redesignated at 85
FR 9615, Feb. 19, 2020]

Subpart F—Size and Weight
Limitations for Mail Matter

§3040.210 General.

Applicable size and weight limita-
tions for mail matter shall appear in

§3040.211

the Mail Classification Schedule as
part of the description of each product.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

§3040.211 Limitations applicable to
market dominant mail matter.

(a) The Postal Service shall inform
the Commission of updates to size and
weight limitations for market domi-
nant mail matter by filing notice with
the Commission 45 days prior to the ef-
fective date of the proposed update.
The notice shall:

(1) Include a copy of the applicable
sections of the Mail Classification
Schedule and the proposed updates
therein in legislative format;

(2) Describe the likely impact that
the proposed update will have on users
of the product(s) and on competitors;
and

(3) Describe how the proposed update
is in accordance with the policies and
the applicable criteria of chapter 36 of
title 39 of the United States Code.

(b) The Commission shall provide no-
tice of the proposed update in the FED-
ERAL REGISTER and seek public com-
ment on whether the proposed update
is in accordance with the policies and
the applicable criteria of chapter 36 of
title 39 of the United States Code.

(c) If the Commission finds the pro-
posed update in accordance with the
policies and the applicable criteria of
chapter 36 of 39 U.S.C., the Commission
shall review the proposed Mail Classi-
fication Schedule language for for-
matting and conformance with the
structure of the Mail Classification
Schedule, and subject to editorial
changes, shall change the Mail Classi-
fication Schedule to coincide with the
effective date of the proposed update.

(d) If the Commission finds the pro-
posed update not in accordance with
the policies and the applicable criteria
of chapter 36 of title 39 of the United
States Code, the Commission may di-
rect other action as deemed appro-
priate.

[72 FR 63698, Nov. 9, 2007, as amended at 84
FR 32317, July 8, 2019. Redesignated at 85 FR
9615, Feb. 19, 2020]
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§3040.212

§3040.212 Limitations applicable to
competitive mail matter.

The Postal Service shall notify the
Commission of updates to size and
weight limitations for competitive
mail matter pursuant to subpart E of
this part.

[72 FR 63698, Nov. 9, 2007. Redesignated at 85
FR 9615, Feb. 19, 2020]

Subpart G—Requests for Market
Dominant Negotiated Service
Agreements

SOURCE: 85 FR 81138, Dec. 15, 2020, unless
otherwise noted.

§3040.220 General.

This subpart imposes additional re-
quirements whenever there is a request
to add a negotiated service agreement
to the market dominant product list.
The additional supporting justification
appearing in §3040.221 also should be
provided whenever the Postal Service
proposes to modify the terms of an ex-
isting market dominant negotiated
service agreement. Commission find-
ings that the addition of a special clas-
sification is not inconsistent with 39
U.S.C. 3622 are provisional and subject
to subsequent review. No rate(s) shall
take effect until 45 days after the Post-
al Service files a request for review of
a notice of a new rate or rate(s) adjust-
ment specifying the rate(s) and the ef-
fective date.

§3040.221 Additional supporting jus-
tification for negotiated service
agreements.

(a) Each request shall also include
the items specified in paragraphs (b)
through (j) of this section.

(b) A copy of the negotiated service
agreement.

(c) The planned effective date(s) of
the planned rates.

(d) The identity of a responsible
Postal Service official who will be
available to provide prompt responses
to requests for clarification from the
Commission.

(e) A statement identifying all par-
ties to the agreement and a description
clearly explaining the operative com-
ponents of the agreement.

39 CFR Ch. Ill (7-1-23 Edition)

(f) Details regarding the expected im-
provements in the net financial posi-
tion or operations of the Postal Service
(39 U.S.C. 3622(c)(10)(A)({@) and (ii)). The
projection of the change in net finan-
cial position as a result of the agree-
ment shall be based on accepted ana-
lytical principles. The projection of the
change in net financial position as a re-
sult of the agreement shall include for
each year of the agreement:

(1) The estimated mailer-specific
costs, volumes, and revenues of the
Postal Service absent the implementa-
tion of the negotiated service agree-
ment;

(2) The estimated mailer-specific
costs, volumes, and revenues of the
Postal Service which result from im-
plementation of the negotiated service
agreement;

(3) An analysis of the effects of the
negotiated service agreement on the
contribution to institutional costs
from mailers not party to the agree-
ment;

(4) If mailer-specific costs are not
available, the source and derivation of
the costs that are used shall be pro-
vided, together with a discussion of the
currency and reliability of those costs
and their suitability as a proxy for the
mailer-specific costs; and

(b) If the Postal Service believes the
Commission’s accepted analytical prin-
ciples are not the most accurate and
reliable methodology available:

(i) An explanation of the basis for
that belief; and

(ii) A projection of the change in net
financial position resulting from the
agreement made using the Postal Serv-
ice’s alternative methodology.

(g) An identification of each compo-
nent of the agreement expected to en-
hance the performance of mail prepara-
tion, processing, transportation, or
other functions in each year of the
agreement, and a discussion of the na-
ture and expected impact of each such
enhancement.

(h) Details regarding any and all ac-
tions (performed or to be performed) to
assure that the agreement will not re-
sult in unreasonable harm to the mar-
ketplace (39 U.S.C. 3622(c)(10)(B)).

(i) A discussion in regard to how
functionally similar negotiated service
agreements will be made available on
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public and reasonable terms to simi-
larly situated mailers.

(j) Such other information as the
Postal Service believes will assist the
Commission in issuing a timely deter-
mination of whether the requested
changes are consistent with applicable
statutory policies.

§3040.222 Data collection plan and re-
port for negotiated service agree-
ments.

(a) The Postal Service shall include
with any request concerning a nego-
tiated service agreement a detailed
plan for providing data or information
on actual experience under the agree-
ment sufficient to allow evaluation of
whether the negotiated service agree-
ment operates in compliance with 39
U.S.C. 3622(¢)(10).

(b) A data report under the plan is
due 60 days after each anniversary date
of implementation and shall include, at
a minimum, the following information
for each 12-month period the agree-
ment has been in effect:

(1) The change in net financial posi-
tion of the Postal Service as a result of
the agreement. This calculation shall
include for each year of the agreement:

(i) The actual mailer-specific costs,
volumes, and revenues of the Postal
Service;

(ii) An analysis of the effects of the
negotiated service agreement on the
net overall contribution to the institu-
tional costs of the Postal Service; and

(iii) If mailer-specific costs are not
available, the source and derivation of
the costs that are used shall be pro-
vided, including a discussion of the cur-
rency and reliability of those costs and
their suitability as a proxy for the
mailer-specific costs.

(2) A discussion of the changes in op-
erations of the Postal Service that
have resulted from the agreement. This
shall include, for each year of the
agreement, identification of each com-
ponent of the agreement known to en-
hance the performance of mail prepara-
tion, processing, transportation, or
other functions in each year of the
agreement.

(3) An analysis of the impact of the
negotiated service agreement on the
marketplace, including a discussion of
any and all actions taken to protect

§3045.3

the marketplace from unreasonable
harm.

PART 3045—RULES FOR MARKET
TESTS OF EXPERIMENTAL PRODUCTS

Sec.

3045.1 Applicability.

3045.2 Advance notice.

3045.3 Contents of notice.

3045.4 Review.

3045.5 Commission action.

3045.6 Changes in market test.

3045.7-3045.9 [Reserved]

3045.10 Duration.

3045.11 Extension of market test.

3045.12 Cancellation of market test.

3045.13-3045.14 [Reserved]

3045.15 Dollar amount limitation.

3045.16 Exemption from dollar amount limi-
tation.

3045.17 Prevention of market disruption.

3045.18 Request to add a non-experimental
product or price category based on an ex-
perimental product to the product list.

3045.19 [Reserved]

3045.20 Data collection and reporting re-
quirements.

AUTHORITY: 39 U.S.C. 503; 3641.

SOURCE: 79 FR 54563, Sept. 11, 2014, unless
otherwise noted. Redesignated at 85 FR 9615,
Feb. 19, 2020.

§3045.1 Applicability.

The rules in this part apply to mar-
ket tests of experimental products un-
dertaken pursuant to 39 U.S.C. 3641.

§3045.2 Advance notice.

The Postal Service shall file notice
with the Commission of its determina-
tion to initiate a market test at least
30 days before initiating the market
test.

§3045.3 Contents of notice.

(a) Notices of proposed market tests
shall include:

(1) The basis for the Postal Service’s
determination that the market test is
governed by 39 U.S.C. 3641, which shall:

(i) Describe, from the viewpoint of
mail users, how the experimental prod-
uct is significantly different from all
products offered by the Postal Service
within the 2 fiscal years preceding the
start of the market test;
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§3045.4

(ii) Establish that the introduction
or continued offering of the experi-
mental product will not create an un-
fair or otherwise inappropriate com-
petitive advantage for the Postal Serv-
ice or any mailer, particularly in re-
gard to small business concerns, as de-
fined in §3010.101(t) of this chapter; and

(iii) Identify the experimental prod-
uct as either market dominant or com-
petitive for purposes of the market
test, and explain the reasoning for the
categorization in accordance with the
criteria set forth in 39 U.S.C. 3642(b)(1).

(2) A description of the nature and
the scope of the market test that:

(i) Describes the market test and ex-
perimental product;

(ii) Demonstrates why the market
test is not inconsistent with the re-
quirements of 39 U.S.C. 3641;

(iii) Identifies the beginning and end-
ing dates of the market test;

(iv) Describes the geographic mar-
ket(s) where the market test may be
conducted;

(v) Estimates the total revenue that
is anticipated by the Postal Service for
each fiscal year of the market test, in-
cluding available supporting docu-
mentation; and

(vi) Includes a data collection plan
for the market test, including a de-
scription of the specific data items to
be collected. The minimum data collec-
tion plan requirements are described in
§3045.20.

(b) [Reserved]

[79 FR 54563, Sept. 11, 2014, as amended at 85
FR 9659, Feb. 19, 2020]

§3045.4 Review.

(a) The Commission will establish a
docket for each market test initiated
under this part, promptly publish a no-
tice in the FEDERAL REGISTER, and post
the filing on its website. The notice
shall:

(1) Describe the general nature of the
proceeding;

(2) Refer to the legal authority under
which the proceeding is to be con-
ducted;

(3) Identify an officer of the Commis-
sion to represent the interests of the
general public in the docket;

(4) Specify a period for public com-
ment; and

39 CFR Ch. Ill (7-1-23 Edition)

(5) Include such other information as
the Commission deems appropriate.
(b) [Reserved]

[79 FR 54563, Sept. 11, 2014, as amended at 85
FR 9660, Feb. 19, 2020]

§3045.5 Commission action.

(a) The Commission shall review the
Postal Service notice together with
any comments for initial compliance
with the statutory requirements of 39
U.S.C. 3641, and:

(1) Find that the market test is con-
sistent with the requirements of 39
U.S.C. 3641;

(2) Find that the market test is in-
consistent with the requirements of 39
U.S.C. 3641 and provide an opportunity
to correct the identified deficiencies;

(3) Find that the market test is in-
consistent with the requirements of 39
U.S.C. 3641 and order that the market
test not go into effect; or

(4) Direct other action as the Com-
mission may consider appropriate.

(b) [Reserved]

§3045.6 Changes in market test.

(a) The Postal Service shall file a no-
tice with the Commission describing
each material change made to the mar-
ket test or services offered under the
market test at least 10 days before im-
plementing such changes. Material
changes are changes that may affect
compliance with 39 U.S.C. 3641 and in-
clude, without limitation, adjustments
to prices, geographic scope, eligibility
for service, and termination date.

(b) The Commission may, in its dis-
cretion, notice the filing and provide
an opportunity for comment.

§§3045.7-3045.9 [Reserved]

§3045.10 Duration.

A market test may not exceed 24
months in duration unless the Commis-
sion authorizes an extension pursuant
to a request filed by the Postal Service
under §3045.11.

[85 FR 9659, Feb. 19, 2020]

§3045.11 Extension of market test.

(a) The Postal Service may request
an extension of the duration of a mar-
ket test, not to exceed an additional 12
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months, if such an extension is nec-
essary to determine the feasibility or
desirability of a product being tested.
The Postal Service must file a written
request for extension with the Commis-
sion at least 60 days before the market
test is scheduled to terminate.

(b) The request for extension shall:

(1) Explain why an extension is nec-
essary to determine the feasibility or
desirability of the experimental prod-
uct;

(2) List the new end date for the mar-
ket test;

(3) Calculate the total revenue re-
ceived by the Postal Service from the
market test for each fiscal year the
market test has been in operation and
provide supporting documentation for
the calculations;

(4) Estimate the additional revenue
that is anticipated by the Postal Serv-
ice for each fiscal year remaining on
the market test, including the re-
quested extension period, and provide
available supporting documentation;
and

(5) Provide any additional informa-
tion necessary for the Commission to
evaluate the continued consistency
with the requirements of 39 U.S.C. 3641.

(c) The Commission shall review the
Postal Service request for extension to
ensure that an extension is necessary
in order to determine the feasibility or
desirability of the experimental prod-
uct and:

(1) Find that the extension is con-
sistent with the requirements of 39
U.S.C. 3641;

(2) Find that the extension is incon-
sistent with the requirements of 39
U.S.C. 3641 and provide an opportunity
to correct the identified deficiencies;

(3) Find that the extension is incon-
sistent with the requirements of 39
U.S.C. 3641 and deny the extension; or

(4) Direct other action as the Com-
mission considers appropriate.

§3045.12 Cancellation of market test.

(a) The Postal Service may cancel a
market test at any time. It shall file
notice of cancellation with the Com-
mission within 10 days of cancelling
the market test.

(b) Pursuant to 39 U.S.C. 3641(f), the
Commission may direct the Postal
Service to demonstrate that the mar-

§3045.15

ket test continues to meet the require-
ments of 39 U.S.C. 3641 and the Com-
mission’s rules. The Commission, in its
discretion, may provide an opportunity
for comments.

(c) Based upon its review, the Com-
mission may:

(1) Find that the market test is con-
sistent with the requirements of 39
U.S.C. 3641;

(2) Find that the market test is in-
consistent with the requirements of 39
U.S.C. 3641 and provide an opportunity
to correct the identified deficiencies;

(3) Find that the market test is in-
consistent with the requirements of 39
U.S.C. 3641 and cancel the market test;
or

(4) Direct other action as the Com-
mission may consider appropriate.

§§3045.13-3045.14 [Reserved]

§3045.15 Dollar amount limitation.

(a) The Consumer Price Index used
for calculations under this part is the
CPI-U index, as specified in §3030.141(a)
of this chapter.

(b) An experimental product may
only be tested if total revenues that
are anticipated or received by the Post-
al Service do not exceed $10 Million in
any fiscal year, as adjusted for the
change in the CPI-U index, as specified
in paragraph (d) of this section ($10
Million Adjusted Limitation). Total
revenues anticipated or received may
exceed the $10 Million Adjusted Limi-
tation in any fiscal year if an exemp-
tion is granted pursuant to §3045.16.

(c) For each fiscal year, the $10 Mil-
lion Adjusted Limitation shall reflect
the average CPI result during the pre-
vious fiscal year -calculated as de-
scribed in paragraph (d) of this section.
The Commission shall publish this fig-
ure annually, after the close of the fis-
cal year, on its website at http:/
WWW.PrC.gov.

(d) The calculation of the $10 Million
Adjusted Limitation involves the fol-
lowing steps. First, a simple average
CPI-U index was calculated for fiscal
year 2008 by summing the monthly
CPI-U values from October 2007
through September 2008 and dividing
the sum by 12 (Base Average). The re-
sulting Base Average is 214.463. Then, a
second simple average CPI-U index is
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§3045.16

similarly calculated for each subse-
quent fiscal year by summing the 12
monthly CPI-U values for the previous
fiscal year and dividing the sum by 12
(Recent Average). Finally, the annual
limitation for the current fiscal year is
calculated by multiplying $10,000,000 by
the Recent Average divided by 214.463.
The result is expressed as a number,
rounded to the nearest dollar.

(e) The formula for calculating the
$10 Million Adjusted Limitation is as
follows: $10 Million Adjusted Limita-
tion = $10,000,000 * (Recent Average/
214.463).

[79 FR 54563, Sept. 11, 2014, as amended at 84
FR 975, Feb. 1, 2019; 85 FR 9659, 9660, Feb. 19,
2020; 85 FR 81139, Dec. 15, 2020]

§3045.16 Exemption
amount limitation.

(a) The Postal Service may request
an exemption from the $10 Million Ad-
justed Limitation by filing a written
request with the Commission. In no in-
stance shall the request for exemption
exceed the market test dollar amount
limitation of $50,000,000 in any fiscal
yvear, as adjusted for the change in the
CPI-U index, as specified in paragraph
(c) of this section (850 Million Adjusted
Limitation).

(b) For each fiscal year, the $50 Mil-
lion Adjusted Limitation shall reflect
the average CPI result during the pre-
vious fiscal year calculated as de-
scribed in paragraph (c) of this section.
The Commission shall publish this fig-
ure annually, after the close of the fis-
cal year, on its website at http:/
WWW.Pre.gov.

(c) The calculation of the $50 Million
Adjusted Limitation involves the fol-
lowing steps. First, a simple average
CPI-U index was calculated for fiscal
year 2008 by summing the monthly
CPI-U values from October 2007
through September 2008 and dividing
the sum by 12 (Base Average). The re-
sulting Base Average is 214.463. Then, a
second simple average CPI-U index is
similarly calculated for each subse-
quent fiscal year by summing the 12
monthly CPI-U values for the previous
fiscal year and dividing the sum by 12
(Recent Average). Finally, the annual
limitation for the current fiscal year is
calculated by multiplying $50,000,000 by
the Recent Average divided by 214.463.

from dollar

39 CFR Ch. Ill (7-1-23 Edition)

The result is expressed as a number,
rounded to the nearest dollar.

(d) The formula for calculating the
$560 Million Adjusted Limitation is as
follows: $560 Million Adjusted Limita-
tion = $50,000,000 * (Recent Average/
214.463).

(e) The Postal Service shall file its
request for exemption at least 45 days
before it expects to exceed the $10 Mil-
lion Adjusted Limitation.

(f) The request for exemption shall:

(1) Explain how the experimental
product will:

(i) Benefit the public and meet an ex-
pected demand;

(ii) Contribute to the financial sta-
bility of the Postal Service; and

(iii) Not result in unfair or otherwise
inappropriate competition;

(2) Calculate the total revenue re-
ceived by the Postal Service from the
market test for each fiscal year the
market test has been in operation, and
provide supporting documentation;

(3) Estimate the additional revenue
that is anticipated by the Postal Serv-
ice for each fiscal year remaining on
the market test, including any exten-
sion period granted by the Commission
in accordance with §3045.11(c), and pro-
vide available supporting documenta-
tion; and

(4) Quantify the product specific
costs associated with the development
of the market test; that is, costs in-
curred before the market test is imple-
mented.

(g) The Commission shall review the
request for exemption for consistency
with the statutory requirements of 39
U.S.C. 3641 and:

(1) Find that the exemption is con-
sistent with the requirements of 39
U.S.C. 3641;

(2) Find that the exemption is incon-
sistent with the requirements of 39
U.S.C. 3641 and provide an opportunity
to correct the identified deficiencies;

(3) Find that the exemption is incon-
sistent with the requirements of 39
U.S.C. 3641 and deny the exemption; or

(4) Direct other action as the Com-
mission may consider appropriate.

[79 FR 54563, Sept. 11, 2014, as amended at 84
FR 975, Feb. 1, 2019; 85 FR 9659, 9660, Feb. 19,
2020]
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§3045.17 Prevention of market disrup-
tion.

Notwithstanding the $10 Million Ad-
justed Limitation or any adjustment
granted pursuant to §3045.16, the Com-
mission may limit the amount of reve-
nues the Postal Service may obtain
from any particular geographic market
as necessary to prevent the creation of
an unfair or otherwise inappropriate
competitive advantage for the Postal
Service or any mailer, particularly in
regard to small business concerns, as
defined in §3010.101(t) of this chapter.

[85 FR 9659, Feb. 19, 2020]

§3045.18 Request to add a non-experi-
mental product or price category
based on an experimental product
to the product list.

(a) If the Postal Service seeks to add
a non-experimental product or price
category based on a former or current
experimental product to the market
dominant or competitive product list,
the Postal Service shall file a request,
pursuant to 39 U.S.C. 3642 and part 3040,
subpart B of this chapter, to add a non-
experimental product or price category
to the applicable product list.

(b) The Postal Service shall comply
with the requirements specified in
paragraphs (c) through (e) of this sec-
tion of this section if the proposed non-
experimental product or price cat-
egory:

(1) Offers the same (or similar) serv-
ice as a former or current experimental
product;

(2) Has the same distinct cost or mar-
ket characteristic as a former or cur-
rent experimental product; or

(3) Uses (or is based on) data or as-
sumptions from a former or current
market test proceeding.

(c) A request filed under this section
shall:

(1) Identify the market test and
docket number that the proposed non-
experimental product or price category
is based on;

(2) Explain the relationship between
the proposed non-experimental product
or price category and market test or
experimental product;

(3) Identify any assumptions from the
market test that the request uses or is
based on;

§3045.18

(4) Include all data from data collec-
tion reports filed during the market
test in the financial model supporting
the request, or separately identify and
explain any differences between the
data collection reports filed during the
market test and the data used in the fi-
nancial model supporting the request;
and

(5) Quantify the product specific
costs associated with the development
of the market test; that is, costs in-
curred before the market test was im-
plemented.

(d) The Postal Service must provide
advance notice of a request filed under
this section.

(1)(i) The requirements in this para-
graph (d)(1) apply if the Postal Service
seeks to add a non-experimental prod-
uct or price category based on an ex-
perimental product to the competitive
product list as an NSA. If the Postal
Service seeks to continue the services
provided under a market test imme-
diately when the market test ends with
no interruption in service, the Postal
Service must file a request under this
section at least 45 days before:

(A) The market test expires (includ-
ing any extension period granted); or

(B) The market test is expected to
exceed any authorized limitation speci-
fied in §§3045.15 and 3045.16 during any
fiscal year, whichever is earlier.

(ii) In all other instances, the Postal
Service must file a request under this
section at least 45 days before the re-
quested date for the Commission’s de-
cision.

(2)(1) The requirements in this para-
graph (d)(2) apply if the Postal Service
seeks to add a non-experimental prod-
uct or price category based on an ex-
perimental product to the market dom-
inant or competitive product list as a
product other than a competitive NSA.
If the Postal Service seeks to continue
the services provided under a market
test immediately when the market test
ends with no interruption in service,
the Postal Service must file a request
under this section at least 60 days be-
fore:

(A) The market test expires (includ-
ing any extension period granted); or
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(B) The market test is expected to
exceed any authorized limitation speci-
fied in §§3045.15 and 3045.16 during any
fiscal year, whichever is earlier.

(ii) In all other instances, the Postal
Service must file a request under this
section at least 60 days before the re-
quested date for the Commission’s de-
cision.

(e) The Postal Service shall also file
a notice of a request filed under this
section in the market test proceeding’s
docket if the market test proceeding’s
docket is an active case before the
Commission. This notice shall include
the applicable docket number(s) for the
proceeding evaluating the request.

[84 FR 975, Feb. 1, 2019, as amended at 85 FR
9659, Feb. 19, 2020; 85 FR 29325, May 15, 2020]

§3045.19 [Reserved]

§3045.20 Data collection and reporting
requirements.

(a) A notice of a market test shall in-
clude a data collection plan for the
market test as required by
§3045.3(a)(2)(vi). Data collection plans
shall include, at a minimum:

(1) The revenue by fiscal quarter re-
ceived to date by the Postal Service
from the market test;

39 CFR Ch. Ill (7-1-23 Edition)

(2) Attributable costs incurred in
conducting the market test, including
product specific costs related to the ad-
ministration of the market test; and

(3) Volumes of the experimental
product by fiscal quarter.

(b) The Commission may request ad-
ditional information or data as it
deems appropriate.

(c) To assess the potential impact of
a market test in a particular geo-
graphic market, the Commission may
require the Postal Service to report the
revenues from the market test for spec-
ified geographic markets.

(d) The Postal Service shall file the
information required by the data col-
lection plan in data collection reports.
Data collection reports must be filed
within 40 days after the close of each
fiscal quarter during which the market
test is offered, or such other period as
the Commission may prescribe.

(e) The Postal Service shall file in its
Annual Compliance Report informa-
tion on each market test conducted
during the fiscal year pursuant to
§3050.21(h) of this chapter.

[79 FR 54563, Sept. 11, 2014, as amended at 85
FR 9659, Feb. 19, 2020]
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SUBCHAPTER F—PERIODIC REPORTING, ACCOUNTING
PRACTICES, AND TAX RULES

PART 3050—PERIODIC REPORTING

Sec.

3050.1 Definitions applicable to this part.

3050.2 Documentation of periodic reports.

3050.3 Access to information supporting
Commission reports or evaluations.

3050.10 Analytical principles to be applied in
the Postal Service’s annual periodic re-
ports to the Commission.

3050.11 Proposals to change an accepted an-
alytical principle applied in the Postal
Service’s annual periodic reports to the
Commission.

3050.12 Obsolescence of special studies relied
on to produce the Postal Service’s an-
nual periodic reports to the Commission.

3050.13 Additional documentation required
in the Postal Service’s section 3652 re-
port.

3050.14 Format of the Postal Service’s sec-
tion 3652 report.

3050.20 Compliance and other analyses in
the Postal Service’s section 3652 report.

3050.21 Content of the Postal Service’s sec-
tion 36562 report.

3050.22 Documentation supporting attrib-
utable cost estimates in the Postal Serv-
ice’s section 3652 report.

3050.23 Documentation supporting incre-
mental cost estimates in the Postal
Service’s section 3652 report.

3050.24 Documentation supporting esti-
mates of costs avoided by worksharing
and other mail characteristics in the
Postal Service’s section 3652 report.

3050.25 Volume and revenue data.

3050.26 Documentation of demand elastic-
ities and volume forecasts.

3050.27 Workers’ Compensation Report.

3050.28 Monthly and pay period reports.

3050.30 Information needed to estimate the
cost of the universal service obligation.
[Reserved]

3050.35 Financial reports.

3050.40 Additional financial reporting.

3050.41 Treatment of additional financial re-
ports.

3050.42 Proceedings to improve the quality
of financial data.

3050.43 Information on program perform-
ance.

3050.50 Information pertaining to cost and
service for flat-shaped mail.

3050.55 Information pertaining to cost re-
duction initiatives.

3050.60 Miscellaneous reports and docu-
ments.

AUTHORITY: 39 U.S.C. 503, 3651, 3652, 3653.

SOURCE: 74 FR 20850, May 5, 2009, unless
otherwise noted.

§3050.1 Definitions applicable to this
part.

(a) Accepted analytical principle refers
to an analytical principle that was ap-
plied by the Commission in its most re-
cent Annual Compliance Determina-
tion unless a different analytical prin-
ciple subsequently was accepted by the
Commission in a final rule.

(b) Accepted quantification technique
refers to a quantification technique
that was applied in the most recent
iteration of the periodic report apply-
ing that quantification technique or
was used to support a new analytical
principle adopted in a subsequent rule
3050.11 proceeding.

(c) Analytical principle refers to a par-
ticular economic, mathematical, or
statistical theory, precept, or assump-
tion applied by the Postal Service in
producing a periodic report to the Com-
mission.

(d) Annual Compliance Determination
refers to the report that 39 U.S.C. 3653
requires the Commission to issue each
year evaluating the compliance of the
Postal Service.

(e) Annual periodic reports to the Com-
mission refers to all of the reports that
the Postal Service is required to pro-
vide to the Commission each year.

(f) Quantification technique refers to
any data entry or manipulation tech-
nique whose validity does not require
the acceptance of a particular eco-
nomic, mathematical, or statistical
theory, precept, or assumption. A
change in quantification technique
should not change the output of the
analysis in which it is employed.

(g) Section 3652 report refers to the an-
nual compliance report provided by the
Postal Service to the Commission pur-
suant to 39 U.S.C. 36562, but does not in-
clude the reports required by 39 U.S.C.
2803 and 2804.

§3050.2 Documentation of periodic re-
ports.

(a) At the time that it submits any

periodic report to the Commission, the
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§3050.3

Postal Service shall identify any input
data that have changed, list any quan-
tification techniques that it has
changed, and list any corrections that
it has made since that report was last
submitted to and accepted by the Com-
mission. It shall provide a brief nar-
rative explanation of each listed
change.

(b) If workpapers are required to sup-
port a periodic report, they shall:

(1) Show all calculations employed in
producing each estimate;

(2) Be sufficiently detailed to allow
all numbers used in such calculations
to be traced back to public documents
or to primary data sources; and

(3) Be submitted in a form, and be ac-
companied by sufficient explanation
and documentation, to allow them to
be replicated using a publicly available
PC application.

(c) Spreadsheets used in preparing
periodic reports shall be submitted in
electronic form. They shall display the
formulas used, their links to related
spreadsheets, and shall not be password
protected.

(d) Filing of portions of the docu-
mentation required by paragraphs (b)
and (c) of this section that are not time
critical may be delayed up to 2 weeks if
the Postal Service obtains permission
from the Commission to defer filing of
such portions at least 30 days prior to
the date on which the periodic report is
due.

§3050.3 Access to information sup-
porting Commission reports or eval-
uations.

(a) The Commission shall have access
to material if, in its judgment, the in-
formation supports any report, assess-
ment, or evaluation required by title 39
of the United States Code, including:

(1) The working papers and sup-
porting matter of the Postal Service or
the Postal Service Inspector General in
connection with any information sub-
mitted under 39 U.S.C. 3652; and

(2) Information that supports the
Commission’s annual assessment under
39 U.S.C. 3651.

(b) [Reserved]

39 CFR Ch. Ill (7-1-23 Edition)

§3050.10 Analytical principles to be
applied in the Postal Service’s an-
nual periodic reports to the Com-
mission.

In its annual periodic reports to the
Commission, the Postal Service shall
use only accepted analytical principles.
With respect to its submissions under
§3050.26, however, the Postal Service
may elect to use an analytical prin-
ciple prior to its acceptance by the
Commission.

§3050.11 Proposals to change an ac-
cepted analytical principle applied
in the Postal Service’s annual peri-
odic reports to the Commission.

(a) To improve the quality, accuracy,
or completeness of the data or analysis
of data contained in the Postal Serv-
ice’s annual periodic reports to the
Commission, the Commission, acting
on its own behalf, may issue a notice of
proceeding to change an accepted ana-
lytical principle. In addition, any in-
terested person, including the Postal
Service or a public representative, may
submit a petition to the Commission to
initiate such a proceeding.

(b) Form and content of notice or peti-
tion. The notice of proceeding or peti-
tion shall identify the accepted analyt-
ical principle proposed for review, ex-
plain its perceived deficiencies, and
suggest how those deficiencies should
be remedied.

(1) If the notice of proceeding or peti-
tion proposes that a specific alter-
native analytical principle be followed,
it should include the data, analysis,
and documentation on which the pro-
posal is based, and, where feasible, in-
clude an estimate of the impact of the
proposed change on the relevant char-
acteristics of affected postal products,
including their attributable cost,
avoided cost, average revenue, or serv-
ice attainment.

(2) If the petitioner requests access to
data from the Postal Service to sup-
port the assertions or conclusions in
its petition, and such data are not oth-
erwise available, it shall accompany
the petition with a request to gain ac-
cess to such data. The petitioner’s re-
quest should identify the data sought,
and include the reasons for believing
that the data will support its petition.
To expedite its evaluation of the data
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request, the Commission may, after
reasonable public notice, order that an-
swers or objections be presented orally
or in writing.

(c) Procedures for processing a notice or
petition. To better evaluate a notice or
petition to change an accepted analyt-
ical principle, the Commission may
order that it be made the subject of
discovery. By request of any interested
person, or on its own behalf, the Com-
mission may order that the petitioner
and/or the Postal Service provide ex-
perts on the subject matter of the pro-
posal to participate in technical con-
ferences, prepare statements clarifying
or supplementing their views, or an-
swer questions posed by the Commis-
sion or its representatives.

(d) Action on the motice or petition. (1)
After the conclusion of discovery pro-
cedures, if any, the Commission shall
determine whether to issue a notice of
proposed rulemaking based on the peti-
tion and the supporting material re-
ceived. Such notice shall be evaluated
by procedures that are consistent with
5 U.S.C. 553. Interested parties will be
afforded an opportunity to present
written comments and reply com-
ments, and, if the Commission so or-
ders, to present oral comments as well.

(2) If accepted by the Commission,
the change proposed in the notice of
proposed rulemaking shall be published
in a final rule in the FEDERAL REG-
ISTER and on the Commission’s website.

[74 FR 20850, May 5, 2009, as amended at 85
FR 9660, Feb. 19, 2020]

§3050.12 Obsolescence of special stud-
ies relied on to produce the Postal
Service’s annual periodic reports to
the Commission.

The Postal Service shall provide a
list of special studies whose results are
used to produce the estimates in its an-
nual periodic reports to the Commis-
sion. It shall indicate the date the
study was completed and whether the
study reflects current operating condi-
tions and procedures. The Postal Serv-
ice shall update the list annually.

§3050.13 Additional documentation re-
quired in the Postal Service’s sec-
tion 3652 report.

At the time the Postal Service files
its section 3652 report, it shall include

§3050.21

a brief narrative explanation of any
changes to accepted analytical prin-
ciples that have been made since the
most recent Annual Compliance Deter-
mination was issued and the reasons
that those changes were accepted.

§3050.14 Format of the Postal Serv-
ice’s section 3652 report.

The Postal Service’s Cost and Rev-
enue Analysis (CRA) report shall be
presented in a format reflecting the
classification structure in the Mail
Classification Schedule.

[79 FR 24336, Apr. 30, 2014]

§3050.20 Compliance and other anal-
yses in the Postal Service’s section
3652 report.

(a) The Postal Service’s section 3652
report shall include an analysis of the
information that it contains in suffi-
cient detail to demonstrate the degree
to which, in the fiscal year covered by
its report, each of its products (market
dominant and competitive) comply
with all of the applicable provisions of
title 39 of the United States Code and
the regulations promulgated there-
under, and promote the public policy
objectives set out in title 39 of the
United States Code.

(b) Its analysis shall be applied to
products individually, and, where ap-
propriate, to products collectively.

(c) It shall address such matters as
non-compensatory rates and failures to
achieve stated goals for on-time deliv-
ery standards. A more detailed analysis
is required when the Commission ob-
served and commented upon the same
matter in its Annual Compliance De-
termination for the previous fiscal
year.

[74 FR 20850, May 5, 2009, as amended at 85
FR 81139, Dec. 15, 2020]

§3050.21 Content of the Postal Serv-
ice’s section 3652 report.

(a) No later than 90 days after the
close of each fiscal year, the Postal
Service shall submit a report to the
Commission analyzing its cost, volume,
revenue, rate, and service information
in sufficient detail to demonstrate that
all products during such year comply
with all applicable provisions of title 39
of the United States Code. The report
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shall provide the items in paragraphs
(b) through (o) of this section.

(b) The volume and revenue gen-
erated by each product;

(c) The attributable costs of, and the
contribution to institutional costs
made by, each product;

(d) The quality of service received by
each market dominant product, includ-
ing the speed of delivery and the reli-
ability of delivery;

(e) For each market dominant
workshare discount offered during the
reporting year:

(1) The per-item cost avoided by the
Postal Service by virtue of such dis-
count;

(2) The percentage of such per-item
cost avoided that +the per-item
workshare discount represents;

(3) The per-item contribution made
to institutional costs;

(4) The factual and analytical bases
for any claim that one or more of the
exception provisions of 39 U.S.C.
3622(e)(2)(A) through (e)(2)(D) or 39
U.S.C. 3622(e)(3)(A) through (e)(3)(B)
apply; and

(5) For each workshare discount that
is provided in connection with a sub-
class of mail, consisting exclusively of
mail matter of educational, cultural,
scientific, or informational value (39
U.S.C. 3622(e)(2)(C)), exceeded the cost
avoided by the Postal Service for not
providing the applicable service, and
was not set in accordance with at least
one specific provision appearing in
§3030.262(b) through (d) of this chapter,
the information specified in paragraphs
(e)(5)(i) through (iii) of this section:

(i) The number of mail owners receiv-
ing the workshare discount;

(ii) The number of mail owners for
the applicable product or products; and

(iii) An explanation of how the
workshare discount promotes the pub-
lic interest, even though the workshare
discount substantially exceeds the cost
avoided by the Postal Service;

(f) For each market dominant nego-
tiated service agreement:

(1) Identify its rates and service fea-
tures;

(2) Estimate its costs, volumes, and
revenues;

(3) Analyze its effect on the oper-
ational performance of the Postal
Service, specifying the affected oper-

39 CFR Ch. Ill (7-1-23 Edition)

ations and, to the extent possible,
quantifying the effect;

(4) Analyze the contribution of the
agreement to institutional costs for its
most recent year of operation. The
year analyzed shall end on the anniver-
sary of the negotiated service agree-
ment that falls within the fiscal year
covered by the Postal Service’s annual
periodic reports to the Commission and
include the 12 preceding months. The
analysis shall show all calculations and
fully identify all inputs. Inputs used to
estimate the effect on total contribu-
tion to the Postal Service, such as unit
costs and price elasticities, shall be up-
dated using fiscal year values;

(5) Analyze the effect of the nego-
tiated service agreement (and other
functionally equivalent negotiated
service agreements) on the market-
place. If there were harmful effects, ex-
plain why those effects were not unrea-
sonable; and

(6) Provide financial or other sup-
porting documentation that dem-
onstrates that non-compensatory mar-
ket dominant negotiated service agree-
ments improve the net financial posi-
tion of the Postal Service over default
rates or enhance the performance of
mail preparation, processing, transpor-
tation, or other functions.

(g) For each competitive negotiated
service agreement:

(1) Identify its rates and service fea-
tures; and

(2) Estimate its costs, volumes, and
revenues.

(h) For market tests of experimental
products:

(1) Estimate their costs, volumes,
and revenues individually, and in ag-
gregate, by market dominant and by
competitive product group;

(2) Estimate the quality of service of
each individual experimental product;
and

(3) Indicate whether offering the ex-
perimental product has created an in-
appropriate competitive advantage for
the Postal Service or any mailer.

(i) For each nonpostal service, esti-
mate its costs, volumes, and revenues;
and

(j) For all market dominant and com-
petitive products:
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(1) Provide a distribution breakdown
of fee revenues, including all under-
lying calculations and source
workpapers; and

(2) Provide any third-party service
performance results upon which any fi-
nancial penalty or bonus is determined,
and identify the amount of any for-
feited revenue;

(k) Provide all total workhour data
and data sources showing workhour
measurements by Labor Distribution
Code;

(1) For the Inbound Letter Post prod-
uct, provide revenue, volume, attrib-
utable cost, and contribution data by
Universal Postal Union country group
and by shape for the fiscal year subject
to review and each of the preceding 4
fiscal years;

(m) Input data and calculations used
to produce the annual Total Factor
Productivity estimates;

(n) Copies of notifications to the
Postal Service by the Office of Per-
sonnel Management (OPM) of annual
determinations of the funding amounts
specific to payments at the end of each
fiscal year computed under 5 U.S.C.
8909a(d)(2)(B) and 5 U.S.C.
8909a(d)(3)(B)(ii); 5 U.S.C. 8348(h)(2)(B)
and 5 TU.S.C. 8423(b)(3)(B); 5 U.S.C.
8423(b)(1)(B) and 5 U.S.C. 8423(b)(2); and

(o) Provide any other information
that the Postal Service believes will
help the Commission evaluate the
Postal Service’s compliance with the
applicable provisions of title 39 of the
United States Code.

[74 FR 20850, May 5, 2009, as amended at 83
FR 49293, Oct. 1, 2018; 85 FR 81139, Dec. 15,
2020]

§3050.22 Documentation supporting
attributable cost estimates in the
Postal Service’s section 3652 report.

(a) The items in paragraphs (b)
through (p) of this section shall be re-
ported when they have changed from
those used in the most recent Annual
Compliance Determination.

(b) The CRA report, including rel-
evant data on international mail serv-
ices;

(c) The Cost Segments and Compo-
nents (CSC) report;

(d) All input data and processing pro-
grams used to produce the CRA report,
to include:

§3050.22

(1) CSC Reconciliation to Financial
Statement and Account Reallocations;

(2) Manual Input Requirement (re-
flecting direct accounting or modeled
costs);

(3) The CSC ‘““A” report (showing how
indirect costs are distributed to prod-
ucts based on the distribution of direct
costs);

(4) The CSC ““B” report (showing how
indirect Property Equipment Supplies
Services and Administrative (PESSA)
costs are distributed to products;

(6) The CSC “D” report (showing
final adjustments to total attributable
and product-specific costs);

(6) The CSC “F” report (containing
distribution keys for indirect labor
components);

(7) The control file that includes the
CRA program control string commands
used to produce the CRA and the
above-described CSC reports; and

(8) The master list of cost segment
components, including all of the com-
ponents used as distribution keys in
the development of the CSC report and
its accompanying reports.

(e) Spreadsheet workpapers under-
lying development of the CSC report by
component. These workpapers shall in-
clude the updated factors and input
data sets from the supporting data sys-
tems used, including:

(1) The In-Office Cost System (IOCS);

(2) The Management Operating Data
System (MODS);

(3) The City Carrier Cost System
(CCCS);

(4) The City Carrier Street Time
Sampling System (CCSTS);

(6) The Rural Carrier Cost System
(RCCS);

(6) The National Mail Count;

(7) The Transportation Cost System
(TRACS);

(8) System for International Reve-
nues and Volumes/Outbound (SIRV/O);

(9) System for International Reve-
nues and Volumes/Inbound (SIRV/I);

(10) Military and International Dis-
patch and Accountability System; and

(11) Inbound International Revenue
Accounting Systems (IAB data).

(f) The econometric analysis of car-
rier street time, including input data,
processing programs, and output;

(g) The Window Service Supply Side
Variability, Demand Side Variability,
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and Network Variability studies, in-
cluding input data, processing pro-
grams, and output;

(h) The econometric analysis of pur-
chased highway transportation cost
variability, including input data, proc-
essing programs, and output;

(i) The econometric analysis of
freight rail cost variability, including
input data, processing programs, and
output;

(j) A list and summary description of
any transportation contracts whose
unit rates vary according to the level
of postal volume carried. The descrip-
tion should include the product or
product groups carried under each list-
ed contract;

(k) Spreadsheets and processing pro-
grams distributing attributable mail
processing costs;

(1) The Vehicle Service Driver Data
Collection System;

(m) Input data, processing programs,
and output of the Vehicle Service Driv-
er Cost Variability Study;

(n) Econometric analysis of post-
master cost variability;

(o) Floor Space Survey; and

(p) Density studies used to convert
weight to cubic feet of mail.

§3050.23 Documentation supporting
incremental cost estimates in the
Postal Service’s section 3652 report.

Input data, processing programs, and
output of an incremental cost model
shall be reported.

§3050.24 Documentation supporting
estimates of costs avoided by
worksharing and other mail charac-
teristics in the Postal Service’s sec-
tion 3652 report.

(a) The items in paragraphs (b)
through (1) of this section shall be re-
ported, including supporting calcula-
tions and derivations.

(b) Letter, card, flat, parcel and non-
flat machinable mail processing cost
models with Delivery Point Sequence
percentages calculated, which shall in-
clude:

(1) Coverage factors for any equip-
ment where coverage is less than 100
percent;

(2) MODS productivities;

(3) Piggyback factors and supporting
data;

39 CFR Ch. Ill (7-1-23 Edition)

(4) Entry profiles, bundle sorts, and
pieces per bundle;

(5) Bundle breakage, handlings, and
density;

(6) Mail flow density and accept
rates;

(7) Remote Computer Reader finaliza-
tion costs, cost per image, and Remote
Bar Code Sorter leakage;

(8) Percentage of mail finalized to
carrier route;

(9) Percentage of mail destinating at
post office boxes; and

(10) Wage rates and premium pay fac-
tors.

(c) Pallet cost models for Periodicals;

(d) Sack cost models for Periodicals;

(e) Bundle cost models for Periodi-
cals;

(f) Other container cost models for
Periodicals;

(g) Analysis of Periodicals container
costs;

(h) Business Reply Mail cost sup-
porting material;

(i) Mail processing units costs for
Carrier Route, High Density, and Satu-
ration mail;

(j) Mail processing unit costs by
shape and cost pool for each product
and benchmark category;

(k) Delivery costs by product, shape,
presort level, automation compat-
ibility, and machinability, including
Detached Address Label cost calcula-
tions; and

(1) Dropship cost avoidance models.

§3050.25 Volume and revenue data.

(a) The items in paragraphs (b)
through (e) of this section shall be pro-
vided.

(b) The Revenue, Pieces, and Weight
(RPW) report, including estimates by
shape, weight, and indicia, and the un-
derlying billing determinants, broken
out by quarter, within 90 days of the
close of each fiscal year;

(c) Revenue, pieces, and weight by
rate category and special service by
quarter, within 40 days of the close of
Quarters 1, 2, and 3 of the fiscal year
and 60 days after Quarter 4, but no
later than the filing of reports filed
pursuant to section 3050.40(a) or
3050.40(b);

(d) Quarterly Statistics Report, in-
cluding estimates by shape, weight,
and indicia, within 40 days of the close
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of Quarters 1, 2, and 3 of the fiscal year
and 60 days after Quarter 4 but no later
than the filing of reports filed pursuant
to section 3050.40(a) or 3050.40(b); and

(e) Billing determinants within 60
days of the close of Quarters 1, 2, and 3
of the fiscal year and 90 days after
Quarter 4.

[74 FR 20850, May 5, 2009, as amended at 83
FR 49293, Oct. 1, 2018]

§3050.26 Documentation of demand
elasticities and volume forecasts.

By January 20 of each year, the Post-
al Service shall provide econometric
estimates of demand elasticity for all
postal products accompanied by the
underlying econometric models and the
input data sets used; and a volume
forecast for the current fiscal year, and

§3050.28

§3050.27 Workers’ Compensation Re-
port.

The Workers’ Compensation Report,
including summary workpapers, shall
be provided by March 1 of each year.

§3050.28 Monthly and pay period re-
ports.

(a) The reports in paragraphs (b)
through (f) of this section shall be pro-
vided within 15 days of the close of the
relevant period or as otherwise stated.

(b) Monthly Summary Financial Re-
port on the 24th day of the following
month, except that the reports for the
last months of Quarters 1, 2, and 3 of
the fiscal year shall be provided at the
time that the Form 10-Q report is pro-
vided and the report for the last month
of Quarter 4 of the fiscal year shall be
provided at the time that the Form 10—

the underlying volume forecasting K report is provided;
model. (1) The report shall follow the for-
mats as shown below.
TABLE 1—USPS MONTHLY FINANCIAL STATEMENT
MONTH, FISCAL YEAR
[$ millions]
Current Period Year-to-Date
% % % %
Actual | Plan SPLY | Plan | SPLY | Actual | Plan SPLY | Plan SPLY
Var Var Var Var
Revenue:

Operating Revenue
Other Revenue
Total Revenue
Operating Expenses
Personnel Compensation and
Benefits
Transportation
Supplies and Services
Other Services
Total Operating Expenses
Net Operating Income
Interest Income
Interest Expense
Total Net Income
Other Operating Statistics
Mail Volume (Millions)
Total Market Dominant
Volumes

Total Competitive Prod-
uct Volumes

Total Mail Volumes

Total Workhours (Millions)
Total Career Employees
Total Non-Career Employees

15:29 Sep 22,2023 Jkt 259151

519

PO 00000 Frm 00529 Fmt8010 Sfmt8010 Q:\39\39V1.TXT PC31



sfrattini on LAPCKBH6L3 with DISTILLER

VerDate Sep<11>2014

§3050.28

TABLE 2—MAIL VOLUME AND MAIL REVENUE
MONTH, FISCAL YEAR

[Thousands]

39 CFR Ch. Ill (7-1-23 Edition)

Current Period

Year-to-Date

Actual

SPLY

% SPLY Var

Actual

SPLY

% SPLY Var

Market Dominant Prod-
ucts:

First Class:
Volume
Revenue

Periodicals:
Volume
Revenue

USPS Marketing Mail:
Volume
Revenue

Package Services:
Volume
Revenue

All Other Market

Dominant Mail:
Volume
Revenue

Total Market Dominant
Products:
Volume
Revenue
Total Competitive Prod-
ucts
Volume
Revenue
Total Operating Rev-
enue:

Total Volume

15:29 Sep 22,2023 Jkt 259151
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Table 3—USPS Expenses

Month, Fiscal Year

[$ millions]

§3050.28

Current Period

ear-to-Date

%
Actual | Plan | SPLY | Plan
Var

%
SPLY
Var

Actual

Plan

SPLY

%
Plan
Var

%
SPLY
Var

City Delivery.....

Mail Processing.

Customer Services and Retai

Rural Delivery..

Other, including Plant and Vehicle

Maintenance.....

Operational Support, Postmasters,
and Administration.

Total Salaries and Benefits...

Other Personnel Related Expenses:

Workers’ Cc

Retiree Health Benefits.........................

All Other Personnel Related
Expenses.

Total Other Personnel Related
Expense:

Total Personnel Compensation and

Benefits

Non-Personnel Expenses:

Transportation.

Supplies and Services.......

Depreciation and Amortization..

Rent and Utilities.

Vehicle Maintenance Service.

Information Technology.......

Rural Carrier Equipment Maintenance.....

Other Non-Personnel Expenses..

Total Non-Personnel Expenses.

Total Operating Expenses.

Interest Expense.

Total Expense:

Table 4—USPS Workhours
Month, Fiscal Year

[data in thousands]

Current Period

ear-to-Date

%
Actual | Plan | SPLY | Plan
Var

%
SPLY
Var

Actual

Plan

SPLY

%
Plan
Var

%
SPLY
Var

Workhours:

City Delivery.........

Mail Processing

Mail Process

Customer Services and Retail.

Rural Delivery.

Other, including Plant and Vehicle
Maintenance, Operational Support,
Postmasters, and Administration.

Total Workhours

Overtime Ratio per 100 Workhours

(2) [Reserved]

(c) National Consolidated Trial Bal-

ances and the Revenue a

PO 00000 Frm 00531

Summary on the 24th day of the fol-
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§3050.30

3 of the fiscal year shall be provided at
the time that the Form 10-Q report is
provided and the report for the last
month of Quarter 4 of the fiscal year
shall be provided at the time that the
Form 10-K report is provided;

(d) National Payroll Hours Summary
in electronic form (pay period);

(e) On-roll and Paid Employee Statis-
tics (ORPES) (pay period); and

(f) Postal Service Active Employee
Statistical Summary (HAT report)
(pay period).

[74 FR 20850, May 5, 2009, as amended at 83
FR 49294, Oct. 1, 2018]

§3050.30 Information needed to esti-
mate the cost of the universal serv-
ice obligation. [Reserved]

§3050.35 Financial reports.

(a) The reports in paragraphs (b)
through (d) of this section shall be pro-
vided annually at the time indicated.

(b) Annual Report of the Postmaster
General (when released to the public);

(c) Congressional Budget Submission
and supporting workpapers, including
Summary Tables SE 1, 2, and 6 (within
7 days of the submission of the Federal
Budget by the President to the Con-
gress); and

(d) Integrated Financial Plan (within
7 days of approval by the Board of Gov-
ernors).

§3050.40 Additional financial report-
ing.

(a) In general. The Postal Service
shall file with the Commission:

(1) Within 40 days after the end of
each fiscal quarter, a quarterly report
containing the information required by
the Securities and Exchange Commis-
sion to be included in quarterly reports
under sections 13 and 15(d) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78m, 780(d)) on Form 10-Q, as such form
(or any successor form) may be revised
from time to time;

(2) Within 60 days after the end of
each fiscal year, an annual report con-
taining the information required by
the Securities and Exchange Commis-
sion to be included in annual reports
under such sections on Form 10-K, as
such form (or any successor form) may
be revised from time to time; and

39 CFR Ch. Ill (7-1-23 Edition)

(3) Periodic reports within the time
frame and containing the information
prescribed in Form 8-K of the Securi-
ties and Exchange Commission, as such
form (or any successor form) may be
revised from time to time.

(b) Internal control report. For pur-
poses of defining the reports required
by paragraph (a)(2) of this section, the
Postal Service shall comply with the
rules prescribed by the Securities and
Exchange Commission implementing
section 404 of the Sarbanes-Oxley Act
of 2002 (15 U.S.C. 7262), beginning with
the annual report for fiscal year 2010.

(¢c) Financial reporting. The reports re-
quired by paragraph (a)(2) of this sec-
tion shall include, with respect to the
Postal Service’s pension and post-re-
tirement health obligations:

(1) The funded status of the Postal
Service’s pension and post-retirement
health obligations;

(2) Components of the net change in
the fund balances and obligations and
the nature and cause of any significant
changes;

(3) Components of net periodic costs;

(4) Cost methods and assumptions un-
derlying the relevant actuarial valu-
ations;

(5) The effect of a 1 percentage point
increase in the assumed health care
cost trend rate for each future year on
the service and interest costs compo-
nents of net periodic post-retirement
health cost and the accumulated obli-
gation;

(6) Actual contributions to and pay-
ments from the funds for the years pre-
sented and the estimated future con-
tributions and payments for each of
the following 5 years;

(7) The composition of plan assets re-
flected in the fund balances; and

(8) The assumed rate of return on
fund balances and the actual rates of
return for the years presented.

(d) Time of filing. Within 5 business
days of receiving the data listed under
paragraph (c) of this section from the
Office of Personnel Management, the
Postal Service shall provide two copies
of that data to the Commission.

(e) Segment reporting.

(1) Beginning with reports for fiscal
year 2010, for purposes of the reports
required under paragraphs (a)(1) and (2)
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of this section, the Postal Service shall
include segment reporting.

(2) The Postal Service shall deter-
mine the appropriate segment report-
ing under paragraph (e)(1) of this sec-
tion after consultation with the Com-
mission.

§3050.41 Treatment of additional fi-
nancial reports.

(a) For purposes of the reports re-
quired by §3050.40(a)(2), the Postal
Service shall obtain an opinion from an
independent auditor on whether the in-
formation listed in §3050.40(c) is fairly
stated in all material respects, either
in relation to the basic financial state-
ments as a whole or on a stand-alone
basis.

(b) Supporting matter. The Commis-
sion shall have access to the audit doc-
umentation and any other supporting
matter of the Postal Service and its
independent auditor in connection with
any information submitted under
§3050.40.

§3050.42 Proceedings to improve the
quality of financial data.

The Commission may, on its own mo-
tion or on request of an interested
party, initiate proceedings to improve
the quality, accuracy, or completeness
of Postal Service data required under
§3050.40 whenever it shall appear that
the data have become significantly in-
accurate or can be significantly im-
proved; or those revisions are, in the
judgment of the Commission, otherwise
necessitated by the public interest.

§3050.43 Information on program per-
formance.

(a) The Postal Service shall provide
the items in paragraphs (b)(1) through
(3) of this section at the same time
that the President submits an annual
budget to Congress:

(b)(1) The comprehensive statement
required by 39 U.S.C. 2401(e);

(2) The performance plan required by
39 U.S.C. 2803; and

(3) The program performance reports
required by 39 U.S.C. 2804.

(c) Section 3050.10 does not apply to
the reports referenced in this section.

§3050.50

§3050.50 Information pertaining to
cost and service for flat-shaped
mail.

(a) The reports in paragraphs (b)
through (f) of this section shall be filed
with the Commission at the times indi-
cated.

(b) Within 95 days after the end of
each fiscal year, the Postal Service
shall file a financial report that ana-
lyzes data from the fiscal year for all
mail products that consist of more
than 80 percent flat-shaped mail. At a
minimum, the report shall include:

(1) Volume and shape workpapers
that identify products that contain
more than 80 percent flat-shaped mail
(flat-shaped products).

(2) Unit attributable cost workpapers
for each flat-shaped product that is
disaggregated into the following cost
categories: Mail processing unit cost,
delivery unit cost, vehicle service driv-
er unit cost, purchased transportation
unit cost, window service unit cost,
and other unit cost.

(3) A narrative that explains the
methodology used to calculate the unit
attributable cost categories described
in paragraph (b)(2) of this section.

(4) A narrative supported by
workpapers that identifies flat-shaped
products for which the percentage
change in average unit attributable
cost was greater than the percentage
change in total market dominant aver-
age unit attributable cost for the same
fiscal year. The narrative must include
identification of cost categories that
are driving above average change in
unit attributable cost for flat-shaped
product and a specific plan to reduce
unit attributable cost for the identified
flat-shaped product.

(5) An analysis of volume trends, and
mail mix changes for flat-shaped prod-
ucts from FY 2013 to present, which in-
cludes, at a minimum, a comparison of:

(i) The aggregate unit attributable
costs for combined flat-shaped prod-
ucts for each fiscal year,

(ii) The calculated estimate of aggre-
gate unit attributable costs for com-
bined flat-shaped products for each fis-
cal year, using FY 2013 fiscal year’s
volume distribution,

(iii) A narrative that identifies driv-
ers of changes in volume trends and
mail mix, and
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(iv) A narrative that explains the
methodology used to calculate the esti-
mated unit attributable cost described
in paragraph (b)(5)(ii) of this section.

(6) An analysis of the Flat Sequenc-
ing System (F'SS), which includes, at a
minimum, the percent of flat-shaped
mail destinating in a FSS zone that
were not finalized on FSS equipment,
the cost of processing flat-shaped mail
on the FSS, and the delivery point se-
quence (DPS) percentage of FSS mail.
In addition, a narrative that identifies
drivers of changes in the results of the
analysis between fiscal years.

(7) A manual processing analysis,
which includes, at a minimum, the cost
of manually processing flat-shaped
mail, the percent of flat-shaped mail
that was manually processed, and the
percent of flat-shaped mail that was
entered at automation prices. In addi-
tion, a narrative that identifies drivers
of changes in the results of the anal-
ysis between fiscal years.

(8) An estimate, with supporting
workpapers, of the cost impact of bun-
dle processing on flat-shaped products
for the fiscal year. If no estimate is
available, provide a timeline to esti-
mate the cost impact of bundle proc-
essing on flat-shaped products.

(9) An estimate, with supporting
workpapers, of the cost impact of low
productivity on automated equipment
on flat-shaped products for the fiscal
year. If no estimate is available, pro-
vide a timeline to estimate the cost
impact of low productivity on auto-
mated equipment on flat-shaped prod-
ucts.

(10) An estimate, with supporting
workpapers, of the cost impact of man-
ual processing on flat-shaped products
for the fiscal year. If no estimate is
available, provide a timeline to esti-
mate the cost impact of manual proc-
essing on flat-shaped products.

(11) An estimate, with supporting
workpapers, of the cost impact of al-
lied operations on flat-shaped products
for the fiscal year. If no estimate is
available, provide a timeline to esti-
mate the cost impact of allied oper-
ations on flat-shaped products.

(12) An estimate, with supporting
workpapers, of the cost impact of
transportation on flat-shaped products
for the fiscal year. If no estimate is

39 CFR Ch. Ill (7-1-23 Edition)

available, provide a timeline to esti-
mate the cost impact of transportation
on flat-shaped products.

(13) An estimate, with supporting
workpapers, of the cost impact of last
mile/delivery on flat-shaped products
for the fiscal year. If no estimate is
available, provide a timeline to esti-
mate the cost impact of last mile/deliv-
ery on flat-shaped products.

(c) Within 95 days after the end of
each fiscal year, the Postal Service
shall file a service report that analyzes
data from the fiscal year for all mail
products that consist of more than 80
percent flat-shaped mail. At a min-
imum, the analysis must include:

(1) Service performance scores for all
flat-shaped products.

(2) An estimate, with supporting
workpapers, of the service impact of
bundle processing on flat-shaped prod-
ucts for the fiscal year. If no estimate
is available, provide a timeline to esti-
mate the service impact of bundle
processing on flat-shaped products.

(3) An estimate, with supporting
workpapers, of the service impact of
low productivity on automated equip-
ment on flat-shaped products for the
fiscal year. If no estimate is available,
provide a timeline to estimate the
service impact of low productivity on
automated equipment on flat-shaped
products.

(4) An estimate, with supporting
workpapers, of the service impact of
manual processing on flat-shaped prod-
ucts for the fiscal year. If no estimate
is available, provide a timeline to esti-
mate the service impact of manual
processing on flat-shaped products.

(5) An estimate, with supporting
workpapers, of the service impact of al-
lied operations on flat-shaped products
for the fiscal year. If no estimate is
available, provide a timeline to esti-
mate the service impact of allied oper-
ations on flat-shaped products.

(6) An estimate, with supporting
workpapers, of the service impact of
transportation on flat-shaped products
for the fiscal year. If no estimate is
available, provide a timeline to esti-
mate the service impact of transpor-
tation on flat-shaped products.

(7) An estimate, with supporting
workpapers, of the service impact of
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last mile/delivery on flat-shaped prod-
ucts for the fiscal year. If no estimate
is available, provide a timeline to esti-
mate the service impact of last mile/
delivery on flat-shaped products.

(d) Within 95 days after the end of
each fiscal year, the Postal Service
shall file an analysis of costs by oper-
ationally relevant grouping from FY
2013 to present.

(1) The report shall utilize fiscal year
data filed in accordance with §3050.22,
and §3050.28(c) and (d) and any other
data necessary to complete the anal-
ysis.

(2) The report shall also include a
narrative that explains the method-
ology used to calculate costs by oper-
ationally relevant grouping.

(e) Within 95 days after the end of
each fiscal year, the Postal Service
shall file the following reports that in-
clude data by both quarter and fiscal
year, as well as at the national level
and at the facility level unless other-
wise specified. The reports shall in-
clude, at a minimum, five years of
quarterly historical fiscal year data
covering the reporting year and the
previous four fiscal years.

(1) Bundle Breakage Visibility Re-
ports which include, at a minimum,
number of bundles processed, number
of bundles processed by class, product,
facility, and machine type, number of
broken bundles; and number of broken
bundles by class, product, facility, and
machine type.

(2) Mail Processing Variance Reports,
which include, at a minimum, for each
machine type that process flat-shaped
mail: Category, plant/facility, volume,
actual workhours, earned worKkhours
(target hours), productivity, variance,
and percent achieved, and target
productivities, including narrative that
explains methodology used to develop
target.

(3) eFlash Report, which includes, at
a minimum manual letter and flats
volume, manual letter and flats
workhours, manual letter and flats
cost analysis, manual letter and flats
handling time, and manual letter and
flats handling cost per piece.

(4) Work in Process metrics, which
include, at a minimum, measurement
of: unload scan to bundle sorter scan,
unload scan to tray mechanization

§3050.50

scan, bundle sorter scan to mail proc-
essing equipment piece scan, tray
mechanization scan to next automa-
tion scan, and unload scan to first au-
tomation scan.

(5) First-Class Mail Root Cause Point
Impact Report, which includes, at a
minimum, root cause, shape, service
standard, point impact, rank, results
attributed to air transit Automated
Area Distribution Center (AADC)/Area
Distribution Center (ADC) processing
delays, and results attributed to sur-
face transit AADC/ADC processing
delays.

(6) SVWeb Report, which includes, at
a minimum, on-time departure per-
centage, on-time arrival percentage,
space utilization type by container
type, average load percentage, total
number of late containers, misrouted
containers based on unload scans at
unexpected site, National Performance
Assessment (NPA) goals, goal achieve-
ment, the total score for six required
scans, trips on time, space utilization
targets, and comparison of fiscal year
space utilization to targets.

(7) Last Mile Impact Report, which
includes, at a minimum, overall on-
time score, on-time score at last proc-
essing, and last mile impact for all
flat-shaped products at each service
standard.

(8) For each report listed in para-
graphs (e)(1) through (7) of this section,
the Postal Service shall provide a nar-
rative that describes any changes made
to underlying data systems during the
fiscal year that impact the method-
ology used to produce the report.

(9) For each report listed in para-
graphs (e)(1) through (7) of this section,
the Postal Service shall provide a nar-
rative that discusses trends, changes,
and reasons for any changes in data
within the report.

(10) If any of the reports listed in
paragraphs (e)(1) through (7) of this
section no longer exist by that name in
any year, the Postal Service must pro-
vide the closest successor to that re-
port to provide the required informa-
tion. The Postal Service must identify
all differences between the original re-
port and the successor report, and pro-
vide a narrative that explains the im-
pact of using the successor report op-
posed to the original report.
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(f) Within 95 days after the end of
each fiscal year, the Postal Service
shall file a report that identifies all na-
tional operational changes and/or ini-
tiatives that occurred during the fiscal
year related to flat-shaped mail and all
planned national operational changes
and/or initiatives for the next fiscal
yvear related to flat-shaped mail. The
operational changes and/or initiatives
should impact operations related to
flat-shaped mail, impact the cost of
flat-shaped mail, and/or impact the
service of flat-shaped mail.

(1) The report shall identify data
from paragraphs (b), (¢), (d), and/or (e)
of this section that will be impacted by
each operational change/initiative.

(2) The report shall also include an
estimate, with supporting workpapers,
of the impact of each operational
change/initiative on the data selected
in paragraph (f)(1) of this section.

(g) Within 95 days after the end of
each fiscal year, the Postal Service
shall file a report that identifies all
data enhancements that occurred dur-
ing the fiscal year related to data sys-
tems that affect flat-shaped mail. The
data enhancements identified should
have an impact on measuring, track-
ing, and/or reporting on flat-shaped
mail cost, operations, and/or service.

[84 FR 20806, May 13, 2019]

§3050.55 Information pertaining to
cost reduction initiatives.

(a) The reports in paragraphs (b)
through (f) of this section shall be filed
with the Commission at the times indi-
cated in paragraphs (b) through (f).

(b) Within 95 days after the end of
each fiscal year, the Postal Service
shall file a financial report that ana-
lyzes cost data from the fiscal year.
For purposes of this paragraph (b), the
percentage change shall compare the
fiscal year under review to the previous
fiscal year. At a minimum, the report
shall include:

(1) For all market dominant mail,
the percentage change in total unit at-
tributable cost;

(2) For each market dominant mail
product, the percentage change in unit
attributable cost;

(3) For the system as a whole, total
average cost per piece, which includes
all Postal Service competitive and

39 CFR Ch. Ill (7-1-23 Edition)

market dominant attributable costs
and institutional costs;

(4) The percentage change in total
average cost per piece;

(5) Market dominant unit attrib-
utable cost by product;

(6) If the percentage change in unit
attributable cost for a market domi-
nant mail product is more than 0.0 per-
cent and exceeds the percentage change
in total market dominant mail unit at-
tributable cost, then the following in-
formation shall be provided:

(i) Unit attributable cost workpapers
for the product disaggregated into the
following cost categories: mail proc-
essing unit cost, delivery unit cost, ve-
hicle service driver unit cost, pur-
chased transportation unit cost, win-
dow service unit cost, and other unit
cost;

(ii) A narrative that identifies cost
categories that are driving above aver-
age increases in unit attributable cost
for the product and explains the reason
for the above-average increase; and

(iii) A specific plan to reduce unit at-
tributable cost for the product; and

(7) An analysis of volume trends and
mail mix changes for each market
dominant mail product from fiscal year
2017 through the end of the fiscal year
under review, which shall include at a
minimum:

(i) A comparison of actual unit at-
tributable costs and estimated unit at-
tributable costs for each market domi-
nant mail product, using the volume
distribution from fiscal year 2017;

(ii) A narrative that identifies the
drivers of change in volume trends and
the mail mix; and

(iii) A narrative that explains the
methodology used to calculate the esti-
mated unit attributable costs as re-
quired by paragraph (b)(7)(i) of this sec-
tion.

(c) Within 95 days after the end of
each fiscal year, the Postal Service
shall file a report with analysis of each
planned cost reduction initiative that
is expected to require Postal Service
total expenditures of $5 million or
more over the duration of the initia-
tive. At a minimum, the report shall
include:

(1) A narrative that describes each
cost reduction initiative planned for
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future fiscal years, including the sta-
tus, the expected total expenditure,
start date, end date, and any inter-
mediate deadlines;

(2) Identification of a metric to meas-
ure the impact of each planned cost re-
duction initiative identified in para-
graph (c)(1) of this section, a narrative
describing the selected metric, a nar-
rative explaining the reason for select-
ing that metric, and a schedule ap-
proximating the months and fiscal
yvears in which the cost reduction im-
pact is expected to be measureable; and

(3) Estimates of the expected impact
of each planned cost reduction initia-
tive, with supporting workpapers,
using the metric identified in para-
graph (c)(2) of this section, total mar-
ket dominant mail attributable unit
cost, and total unit cost as calculated
pursuant to paragraph (b)(3) of this sec-
tion.

(d) Within 95 days after the end of
each fiscal year, the Postal Service
shall file a report that describes each
active cost reduction initiative during
the fiscal year which incurred or is ex-
pected to incur Postal Service expendi-
tures of $6 million or more over the du-
ration of the initiative. At a minimum,
the report shall include:

(1) The information described in
paragraphs (c)(1) through (3) of this
section, based on actual data for the
fiscal year, and a specific statement as
to whether the initiative actually
achieved the expected impact as meas-
ured by the selected metric;

(2) An explanation of the trends,
changes, or other reasons that caused
any variance between the actual infor-
mation provided under paragraph (d)(1)
of this section and the estimated infor-
mation previously provided under para-
graphs (c)(1) through (3) of this section,
if applicable;

(3) A description of any mid-imple-
mentation adjustments the Postal
Service has taken or will take to align
the impacts with the schedule; and

(4) Any revisions to the schedule of
cost reduction impacts for future fiscal
years.

(e) Within 95 days after the end of
each fiscal year, the Postal Service
shall file a report that summarizes all
projects associated with a Decision

§3050.60

Analysis Report for the fiscal year. At
a minimum, the report shall include:

(1) A description of each project;

(2) The status of each project;

(3) An estimate of cost savings or ad-
ditional revenues from each project;
and

(4) The return on investment ex-
pected from each project.

(f) Within 95 days after the end of
each fiscal year, the Postal Service
shall file a report that summarizes all
planned projects that have an approved
Decision Analysis Report for the next
fiscal year. At a minimum, the report
shall include:

(1) A description of each planned
project;

(2) The status of each project;

(3) An estimate of the cost savings or
additional revenues expected from each
project; and

(4) The return on investment ex-
pected from each project.

[85 FR 81140, Dec. 15, 2020]

§3050.60 Miscellaneous
documents.

reports and

(a) The reports in paragraphs (b)
through (f) of this section shall be pro-
vided at the times indicated in para-
graphs (b) through (f).

(b) A master list of publications and
handbooks, including those related to
internal information procedures, data
collection forms, and corresponding
training handbooks by July 1, 2009, and
again when changed;

(c) The items listed in paragraph (b)
of this section in electronic form;

(d) Household Diary Study (when
completed);

(e) Succinct narrative explanations
of how the estimates in the most re-
cent Annual Compliance Determina-
tion were calculated and the reasons
that particular analytical principles
were followed. The narrative expla-
nations shall be comparable in detail
to that which had been provided in Li-
brary Reference 1 in omnibus rate
cases processed under the Postal Reor-
ganization Act (by July 1 of each year);
and

(f) An update of the history of
changes in postal volumes, revenues,
rates, and fees that appears in library
references USPS-LR-L-73 through 76 in
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Pt. 3055

Docket No. R2006-1 (by July 1 of each
year).

[74 FR 20850, May 5, 2009, as amended at 83
FR 49295, Oct. 1, 2018; 85 FR 81141, Dec. 15,
2020]

PART 3055—SERVICE PERFORM-
ANCE AND CUSTOMER SATIS-
FACTION REPORTING

Subpart A—Annual Reporting of Service
Performance Achievements

Sec.

3055.1 Annual Reporting of service perform-
ance achievements.

3055.2 Contents of the annual report of serv-
ice performance achievements.

3055.3 Reporting exceptions.

3055.4 Internal measurement systems.

3055.5 Changes to measurement systems,
service standards, service goals or re-
porting methodologies.

3055.6 Addition of new market dominant
products or changes to existing market
dominant products.

3055.7 [Reserved]

3055.20 First-Class Mail.

3055.21 USPS Marketing Mail.

3055.22 Periodicals.

3055.23 Package Services.

3055.24 Special Services.

3055.25 Nonpostal Products.

Subpart B—Periodic Reporting of Service
Performance Achievements

3055.30 Periodic reporting of service per-
formance achievements.

3055.31 Contents of the Quarterly Report of
service performance achievements.

3055.32 Measurement systems using a deliv-
ery factor.

3055.45 First-Class Mail.

3055.50 USPS Marketing Mail.

3055.55 Periodicals.

3055.60 Package Services.

3055.65 Special Services.

3055.70 Non-postal products. [Reserved]

Subpart C—Reporting of Customer
Satisfaction

3055.90 Reporting of customer satisfaction.

3055.91 Consumer access to postal services.

3055.92 Customer Experience Measurement
Surveys.

Subpart D—Public Performance Dashboard

3055.100 Definitions applicable to this sub-
part.

3055.101 Public Performance Dashboard.

3055.102 Contents of the Public Performance
Dashboard.

39 CFR Ch. Ill (7-1-23 Edition)

3055.103 Format for data provided in the
Public Performance Dashboard.

AUTHORITY: 39 U.S.C. 503; 3652; 3653; 3692(b)
and (c); 3705.

SOURCE: 75 FR 38742, July 6, 2010, unless
otherwise noted.

Subpart A— Annual Reporting of
Service Performance
Achievements

§3055.1 Annual Reporting of service
performance achievements.

For each Market Dominant product
specified in the Mail Classification
Schedule in part 3040, appendix A to
subpart A of part 3040 of this chapter
(and for each competitive nonpostal
service product specified in the Mail
Classification Schedule in part 3040, ap-
pendix B to subpart A of part 3040 of
this chapter), the Postal Service shall
file a report as part of the section 3652
report addressing service performance
achievements for the preceding fiscal
year.

[88 FR 10038, Feb. 16, 2023]

§3055.2 Contents of the annual report
of service performance achieve-
ments.

(a) The items in paragraphs (b)
through (n) of this section shall be in-
cluded in the annual report of service
performance achievements.

(b) The class or group-specific report-
ing requirements specified in §§3055.20
through 3055.25.

(c) The applicable service standard(s)
for each product. If there has been a
change to a service standard(s) since
the previous report, a description of
and reason for the change shall be pro-
vided. If there have been no changes to
service standard(s) since the previous
report, a certification stating this fact
shall be provided.

(d) The applicable service goal(s) for
each product.

(e) A description of the measurement
system for each product, including:

(1) A description of what is being
measured;

(2) A description of the system used
to obtain each measurement;

(3) A description of the methodology
used to develop reported data from
measured data;
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(4) A description of any changes to
the measurement system or data re-
porting methodology implemented
within the reported fiscal year; and

(5) Where proxies are used, a descrip-
tion of and justification for the use of
each proxy.

(f) A description of the statistical va-
lidity and reliability of the results for
each measured product.

(g) A description of how the sampled
data represents the national geo-
graphic mail characteristics or behav-
ior of the product.

(h) For each product that does not
meet a service standard, an expla-
nation of why the service standard is
not met, and a plan describing the
steps that have or will be taken to en-
sure that the product meets or exceeds
the service standard in the future.

(i) The identification of each product,
or component of a product, granted an
exception from reporting pursuant to
§30565.3, and a certification that the ra-
tionale for originally granting the ex-
ception remains valid.

(j) Documentation showing how data
reported at a given level of aggregation
were derived from data reported at
greater levels of disaggregation. Such
documentation shall be in electronic
format with all data links preserved. It
shall show all formulas used, including
volumes and other weighting factors.
Any graphical representation of data
provided shall also be accompanied by
the underlying data presented in
spreadsheet form.

(k) For each product, documentation
showing how the reports required by
subpart A of this part were derived
from the reports required by subpart B
of this part. Such documentation shall
be in electronic format with all data
links preserved. It shall show all for-
mulas used, including volumes and
other weighting factors.

(1) For each Market Dominant prod-
uct, the average time in which the
product was delivered, measured by ac-
tual delivery days, during the previous
fiscal year, provided at the District,
Postal Administrative Area, and Na-
tional levels. ‘“‘Actual delivery days”

§3055.2

shall include all days in which Market
Dominant products are eligible for de-
livery, excluding Sundays and holi-
days. The report shall include the fol-
lowing information on dispersion
around the average:

(1) The percent of mailpieces deliv-
ered within +1 day of the applicable
service standard;

(2) The percent of mailpieces deliv-
ered within +2 days of the applicable
service standard; and

(3) The percent of mailpieces deliv-
ered within +3 days of the applicable
service standard.

(m) A description of each Site-Spe-
cific Operating Plan, including oper-
ation completion time performance (as
a percentage rounded to one decimal
place) for each Site-Specific Operating
Plan measurement category during the
previous fiscal year. Such information
shall be at the National level and
disaggregated by Division and Region.

(n) A description of the total mail
volumes measured and excluded from
measurement. Such description shall
include:

(1) For each class of Market Domi-
nant products (except Special Serv-
ices), a report of the reasons that
mailpieces were excluded from meas-
urement during the previous fiscal
year. The report shall include:

(i) The exclusion reason;

(ii) The exclusion description;

(iii) The number of mailpieces ex-
cluded from measurement, which is the
sum of all mailpieces excluded from
measurement for the individual exclu-
sion reason; and

(iv) The exclusion reason as a percent
of total mailpieces excluded from
measurement, which is the number of
mailpieces excluded from measurement
(i.e., provided in paragraph (n)(1)(iii) of
this section) divided by the sum of all
mailpieces excluded from measurement
across all exclusion reason categories
(i.e., the sum of all values provided in
paragraph (n)(1)(iii) of this section).

(2) The report described in paragraph
(n)(1) of this section shall follow the
format as shown below:
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TABLE 1 TO PARAGRAPH (n)(2)—EXCLUSION REASONS REPORT FOR FISCAL YEAR

Exclusion reason

Number of i
Exclusion de- mailpieces ex- Exclusion reason
siol as a percent of
scription cluded from total exclusions
measurement

(3) For each class of Market Domi-
nant products and for each Market
Dominant product (except Special
Services), a description of the mail vol-
umes measured and un-measured dur-
ing the previous fiscal year. The de-
scription shall explain in detail any no-

tations regarding the Postal Service’s
inability to collect any data. Cor-
responding data shall also be provided
for the same period last year (SPLY).

(4) The report described in paragraph
(n)(3) of this section shall follow the
format as shown below:

TABLE 2 TO PARAGRAPH (n)(4)—TOTAL MAIL MEASURED/UNMEASURED VOLUMES REPORT FOR
FISCAL YEAR

AN
Class/product

AN AN

Prior FY

SPLY Prior FY SPLY Prior FY SPLY

Total Number of Pieces (RPW-ODIS).

Total Number of Pieces in Measurement.

Total Number of Pieces Eligible for Full-Serv-
ice IMb.

Total Number of Full-Service IMb Pieces In-
cluded in Measurement.

Total Number of Full-Service IMb Pieces Ex-
cluded from Measurement.

Total Number of Pieces Not in Measurement.

% of Pieces in Measurement Compared to
Total Pieces.

% of Pieces Not in Measurement Compared to
Total Pieces.

% of Full-Service IMb Pieces in Measurement
Compared to Total IMb Full-Service Pieces.

% of Full-Service IMb Pieces Not in Measure-
ment Compared to Total IMb Full-Service
Pieces.

(5) Descriptions of the current meth-
odologies used to verify the accuracy,
reliability, and representativeness of
service performance data for each serv-
ice performance measurement system.

[75 FR 38742, July 6, 2010, as amended at 85
FR 81141, Dec. 15, 2020; 88 FR 10038, Feb. 16,
2023]

§3055.3 Reporting exceptions.

(a) The Postal Service may petition
the Commission to request that a prod-
uct, or component of a product, be ex-
cluded from reporting, provided the
Postal Service demonstrates that:

(1) The cost of implementing a meas-
urement system would be prohibitive
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in relation to the revenue generated by
the product, or component of a prod-
uct;

(2) The product, or component of a
product, defies meaningful measure-
ment; or

(3) The product, or component of a
product, is in the form of a negotiated
service agreement with substantially
all components of the agreement in-
cluded in the measurement of other
products.

(b) The Postal Service shall identify
each product or component of a prod-
uct granted an exception in each report
required under subparts A or B of this
part, and certify that the rationale for
originally granting the exception re-
mains valid.

§3055.4 Internal
tems.

Service performance measurements
obtained from internal measurement
systems or hybrid measurement sys-
tems (which are defined as systems
that rely on both an internal and an
external measurement component)
shall not be used to comply with any
reporting requirement under subparts
A or B of this part without prior Com-
mission approval.

measurement sys-

§3055.5 Changes to measurement sys-
tems, service standards, service
goals, or reporting methodologies.

The Postal Service shall file notice
with the Commission describing all
changes to measurement systems, serv-
ice standards, service goals or report-
ing methodologies, including the use of
proxies for reporting service perform-
ance, 30 days prior to planned imple-
mentation. The Commission may ini-
tiate a proceeding at any time to con-
sider such changes if it appears that
the changes might have a material im-
pact on the accuracy, reliability, or
utility of the reported measurement, or
if the changes might have a material
impact on the characteristics of the
underlying product.

§3055.6 Addition of new market domi-
nant products or changes to exist-
ing market dominant products.

Whenever the Postal Service pro-
poses the addition of a new market
dominant product or a change to an ex-

§3055.21

isting market dominant product, it
also shall propose new or revised (as
necessary) service performance meas-
urement systems, service standards,
service goals, data reporting elements,
and data reporting methodologies.

§3055.7 [Reserved]

§3055.20 First-Class Mail.

(a) For each of the Single-Piece Let-
ters/Postcards, Presorted Letters/Post-
cards, and Flats products within the
First-Class Mail class, report the on-
time service performance (as a percent-
age rounded to one decimal place),
disaggregated by mail subject to the
overnight, 2-day, 3-day, 4-day, and b5-
day service standards, as well as in the
aggregate for the 3-to-5-day service
standards.

(b) For each of the Outbound Single-
Piece First-Class Mail International
and Inbound Letter Post products
within the First-Class Mail class, re-
port the on-time service performance
(as a percentage rounded to one dec-
imal place), disaggregated by mail sub-
ject to the 2-day, 3-day, 4-day, and 5-
day service standards, as well as in the
aggregate for the 3-to-5-day service
standards and in the aggregate for all
service standards combined.

(c) For each product that does not
meet its service goal during the report-
ing period, report the point impact
data for the top ten root causes of on-
time service performance failures, at
the Postal Administrative Area and
National levels, during the previous fis-
cal year. ‘“‘Point impact data’ means
the number of percentage points by
which on-time performance decreased
due to a specific root cause of failure.
Identification and a description of all
potential root causes of failure as-
signed during the previous fiscal year
and any changes to the Postal Serv-
ice’s methodology for calculating point
impact data shall be included.

[88 FR 10039, Feb. 16, 2023]

§3055.21 USPS Marketing Mail.

(a) For each product within the
USPS Marketing Mail class, report the
on-time service performance (as a per-
centage rounded to one decimal place).

(b) For each product within the
USPS Marketing Mail class that does
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not meet its service goal during the re-
porting period, report the point impact
data for the top ten root causes of on-
time service performance failures, at
the National level, during the previous
fiscal year. ““Point impact data’ means
the number of percentage points by
which on-time performance decreased
due to a specific root cause of failure.
Identification and a description of all
potential root causes of failure as-
signed during the previous fiscal year
and any changes to the Postal Serv-
ice’s methodology for calculating point
impact data shall be included. This re-
quirement shall not apply to USPS
Marketing Mail Every Door Direct
Mail or USPS Marketing Mail Destina-
tion Delivery Unit Entry Saturation
Flats.

[88 FR 10039, Feb. 16, 2023]

§3055.22 Periodicals.

(a) For each product within the Peri-
odicals class, report the on-time serv-
ice performance (as a percentage
rounded to one decimal place).

(b) For each product within the Peri-
odicals class that does not meet its
service goal during the reporting pe-
riod, report the point impact data for
the top ten root causes of on-time serv-
ice performance failures, at the Na-
tional level, during the previous fiscal
year. ‘“Point impact data’ means the
number of percentage points by which
on-time performance decreased due to
a specific root cause of failure. Identi-
fication and a description of all poten-
tial root causes of failure assigned dur-
ing the previous fiscal year and any
changes to the Postal Service’s meth-
odology for calculating point impact
data shall be included.

[88 FR 10040, Feb. 16, 2023]

§3055.23 Package Services.

(a) For each product within the
Package Services class, report the on-
time service performance (as a percent-
age rounded to one decimal place).

(b) For each product within the
Package Services class that does not
meet its service goal during the report-
ing period, report the point impact
data for the top ten root causes of on-
time service performance failures, at
the National level, during the previous

39 CFR Ch. Ill (7-1-23 Edition)

fiscal year. ‘‘Point impact data’® means
the number of percentage points by
which on-time performance decreased
due to a specific root cause of failure.
Identification and a description of all
potential root causes of failure as-
signed during the previous fiscal year
and any changes to the Postal Serv-
ice’s methodology for calculating point
impact data shall be included.

[88 FR 10040, Feb. 16, 2023]

§3055.24 Special Services.

For each product within the Special
Services group, report the percentage
of time (rounded to one decimal place)
that each product meets or exceeds its
service standard.

§3055.25 Nonpostal Products.

(a) For each product that is a non-
postal service authorized pursuant to
39 U.S.C. chapter 37, the Postal Service
shall report the measure of the quality
of service.

(b) If practicable, quantitative meas-
urement (such as on-time service per-
formance) along with identification of
the underling metric(s) shall be pro-
vided. If quantitative measurement is
not practicable, the Postal Service
shall so state, explain why it is not
practicable, and provide qualitative
analysis.

(c) For the Postal Service’s program
to provide property and nonpostal serv-
ice to other Government agencies
under 39 U.S.C. 3704, the Postal Service
shall report the quality of service for
the program as a whole.

(d) The effective date of this section
is October 1, 2023.

[88 FR 10040, Feb. 16, 2023]

Subpart B—Periodic Reporting of
Service Performance
Achievements

§3055.30 Periodic reporting of service
performance achievements.

For each Market Dominant product
specified in the Mail Classification
Schedule in part 3040, appendix A to
subpart A of part 3040 of this chapter,
the Postal Service shall file a Quar-
terly Report with the Commission ad-
dressing service performance achieve-
ments for the preceding fiscal quarter
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(within 40 days of the close of each fis-
cal quarter, except where otherwise
specified by the Commission), except
where otherwise specified by the Com-
mission.

[88 FR 10040, Feb. 16, 2023]

§3055.31 Contents of the Quarterly Re-
port of service performance
achievements.

(a) The items in paragraphs (b)
through (h) of this section shall be in-
cluded in the quarterly report of serv-
ice performance achievements.

(b) The class or group-specific report-
ing items specified in §§3055.45 through
3055.70.

(¢c) The identification of each prod-
uct, or component of a product, grant-
ed an exception from reporting pursu-
ant to §3055.3, and a certification that
the rationale for originally granting
the exception remains valid.

(d) Documentation showing how data
reported at a given level of aggregation
were derived from data reported at
greater levels of disaggregation. Such
documentation shall be in electronic
format with all data links preserved. It
shall show all formulas used, including
volumes and other weighting factors.
Any graphical representation of data
provided shall also be accompanied by
the underlying data presented in
spreadsheet form.

(e) A year-to-date aggregation of
each data item provided in each Quar-
terly Report due for the reported fiscal
year, where applicable, including vol-
umes and other weighting factors pro-
vided in electronic format, with for-
mulas shown and data links preserved
to allow traceability to individual
Quarterly Reports.

(f) For each Market Dominant prod-
uct, the average time in which the
product was delivered, measured by ac-
tual delivery days, during the previous
fiscal quarter, provided at the District,
Postal Administrative Area, and Na-
tional levels. ‘‘Actual delivery days”
shall include all days in which Market
Dominant products are eligible for de-
livery, excluding Sundays and holi-

§3055.31

days. The report shall include the fol-
lowing information on dispersion
around the average:

(1) The percent of mailpieces deliv-
ered within +1 day of the applicable
service standard;

(2) The percent of mailpieces deliv-
ered within +2 days of the applicable
service standard; and

(3) The percent of mailpieces deliv-
ered within +3 days of the applicable
service standard.

(g) A description of each Site-Spe-
cific Operating Plan, including oper-
ation completion time performance (as
a percentage rounded to one decimal
place) for each Site-Specific Operating
Plan measurement category during the
previous fiscal quarter. Such informa-
tion shall be at the National level and
disaggregated by Division and Region.

(h) A description of the total mail
volumes measured and excluded from
measurement. Such description shall
include:

(1) For each class of Market Domi-
nant products (except Special Serv-
ices), a report of the reasons that
mailpieces were excluded during the
previous fiscal quarter. The report
shall include:

(i) The exclusion reason;

(ii) The exclusion reason description;

(iii) The number of mailpieces ex-
cluded from measurement, which is the
sum of all mailpieces excluded from
measurement for the individual exclu-
sion reason; and

(iv) The exclusion reason as a percent
of total mailpieces excluded from
measurement, which is the number of
mailpieces excluded from measurement
(i.e., provided in paragraph (h)(1)(iii) of
this section) divided by the sum of all
mailpieces excluded from measurement
across all exclusion reason categories
(i.e., the sum of all values provided in
paragraph (h)(1)(iii) of this section).

(v) The report shall include informa-
tion for each quarter in the applicable
fiscal year.

(2) The report described in paragraph
(h)(1) of this section shall follow the
format as shown below:
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TABLE 1 TO PARAGRAPH (h)(2)—EXCLUSION REASONS REPORT FOR FISCAL QUARTER

Exclusion reason Exclusion de-

Number of mailpieces excluded from
measurement

Exclusion reason as a percent of
total exclusions

scription

01‘02‘03‘04

01‘02‘03‘04

(3) For each class of Market Domi-
nant products and for each Market
Dominant product (except Special
Services), a description of the mail vol-
umes measured and unmeasured during
the previous fiscal quarter. The de-
scription shall explain in detail any no-
tations regarding the Postal Service’s

inability to collect any data. Cor-
responding data shall also be provided
for the same period last year (SPLY).
Each report is due within 60 days of the
close of each fiscal quarter.

(4) The report described in paragraph
(h)(3) of this section shall follow the
format as shown below:

TABLE 2 TO PARAGRAPH (h)(4)—TOTAL MAIL MEASURED/UNMEASURED VOLUMES REPORT FOR
FISCAL QUARTER

AN

AN AN

Class/product
Prior FQ

SPLY Prior FQ SPLY Prior FQ SPLY

Total Number of Pieces (RPW-ODIS).

Total Number of Pieces in Measurements.

Total Number of Pieces Eligible for Full-Serv-
ice IMb.

Total Number of Full-Service IMb Pieces In-
cluded in Measurement.

Total Number of Full-Service IMb Pieces Ex-
cluded from Measurement.

Total Number of Pieces Not in Measurement.

% of Pieces in Measurement Compared to
Total Pieces.

% of Pieces Not in Measurement Compared to
Total Pieces.

% of Full-Service IMb Pieces in Measurement
Compared to Total IMb Full-Service Pieces.

% of Full-Service IMb Pieces Not in Measure-
ment Compared to Total IMb Full-Service
Pieces.

(i) A report of quarterly third-party
audit results of its internal service per-
formance measurement system for
Market Dominant products. This re-
port shall include a description of the
audit measures used and the audit re-
sults specific to inbound and outbound

single-piece First-Class Mail Inter-
national and the Green Card option of
the Return Receipt service. For any
measure deemed by the auditor to be
not achieved or only partially
achieved, the Postal Service shall in-
clude in its report an explanation of its
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plan to achieve said measure in the fu-
ture. Each report is due within 60 days
of the close of each fiscal quarter.

[75 FR 38742, July 6, 2010, as amended at 88
FR 10040, Feb. 16, 2023]

§3055.32 Measurement systems using
a delivery factor.

For measurements that include a de-
livery factor, the duration of the deliv-
ery factor also shall be presented inde-
pendent of the total measurement.

§3055.45 First-Class Mail.

(a) Single-Piece Letters/Postcards,
Presorted Letters/Postcards, and Flats.
For each of the Single-Piece Letters/
Postcards, Presorted  Letters/Post-
cards, and Flats products within the
First-Class Mail class, report the:

(1) On-time service performance (as a
percentage rounded to one decimal
place), disaggregated by mail subject
to the overnight, 2-day, 3-day, 4-day,
and 5-day service standards, as well as
in the aggregate for the 3-to-5-day serv-
ice standards, provided at the District,
Postal Administrative Area, and Na-
tional levels; and

(2) Service variance (as a percentage
rounded to one decimal place) for mail
delivered within +1 day, +2 days, and +3
days of its applicable service standard,
disaggregated by mail subject to the
overnight, 2-day, 3-day, 4-day, and 5-
day service standards, as well as in the
aggregate for the 3-to-5-day service
standards, provided at the District,
Postal Administrative Area, and Na-
tional levels.

(b) Outbound Single-Piece First-Class
Mail International and Inbound Letter
Post. For each of the Outbound Single-
Piece First-Class Mail International
and Inbound Letter Post products
within the First-Class Mail class, re-
port the:

(1) On-time service performance (as a
percentage rounded to one decimal
place), disaggregated by mail subject
to the 2-day, 3-day, 4-day, and 5-day
service standards, as well as in the ag-
gregate for the 3-to-6-day service
standards and in the aggregate for all
service standards combined, provided
at the Postal Administrative Area and
National levels; and

(2) Service variance (as a percentage
rounded to one decimal place) for mail

§3055.55

delivered within +1 day, +2 days, and +3
days of its applicable service standard,
disaggregated by mail subject to the
overnight, 2-day, 3-day, 4-day, and b5-
day service standards, as well as in the
aggregate for the 3-to-5-day service
standards and in the aggregate for all
service standards combined, provided
at the Postal Administrative Area and
National levels.

[88 FR 10041, Feb. 16, 2023]

§3055.50 USPS Marketing Mail.

(a) For each product within the
USPS Marketing Mail class, report the
on-time service performance (as a per-
centage rounded to one decimal place),
disaggregated by the Destination
Entry (2-day), Destination Entry (3-day
through 4-day), Destination Entry (5-
day through 10-day), End-to-End (3-day
through 5-day), End-to-End (6-day
through 10-day), and End-to-End (11-
day through 22-day) entry mail/service
standards, provided at the District,
Postal Administrative Area, and Na-
tional levels.

(b) For each product within the
USPS Marketing Mail class, report the
service variance (as a percentage
rounded to one decimal place) for mail
delivered within +1 day, +2 days, and +3
days of its applicable service standard,
disaggregated by the Destination
Entry (2-day), Destination Entry (3-day
through 4-day), Destination Entry (5-
day through 10-day), End-to-End (3-day
through 5-day), End-to-End (6-day
through 10-day), and End-to-End (11-
day through 22-day) entry mail/service
standards, provided at the District,
Postal Administrative Area, and Na-
tional levels.

[88 FR 10042, Feb. 16, 2023]

§3055.55 Periodicals.

(a) In-County Periodicals. For the In-
County Periodicals product within the
Periodicals class, report the:

(1) On-time service performance (as a
percentage rounded to one decimal
place), provided at the Postal Adminis-
trative Area and National levels; and

(2) Service variance (as a percentage
rounded to one decimal place) for mail
delivered within +1 day, +2 days, and +3
days of its applicable service standard,
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§3055.60

provided at the Postal Administrative
Area and National levels.

(b) Outside County Periodicals. For the
Outside County Periodicals product
within the Periodicals class, report
the:

(1) On-time service performance (as a
percentage rounded to one decimal
place), disaggregated by the Destina-
tion Entry and End-to-End entry mail,
provided at the Postal Administrative
Area and National levels; and

(2) Service variance (as a percentage
rounded to one decimal place) for mail
delivered within +1 day, +2 days, and +3
days of its applicable service standard,
disaggregated by the Destination
Entry and End-to-End entry mail, pro-
vided at the Postal Administrative
Area and National levels.

[75 FR 38742, July 6, 2010, as amended at 88
FR 10042, Feb. 16, 2023]

§3055.60 Package Services.

(a) For each product within the
Package Services class, report the-on-
time service performance (as a percent-
age rounded to one decimal place),
disaggregated by the Destination
Entry and End-to-End entry mail, pro-
vided at the District, Postal Adminis-
trative Area, and National levels.

(b) For each product within the
Package Services class, report the
service variance (as a percentage
rounded to one decimal place) for mail
delivered within +1 day, +2 days, and +3
days of its applicable service standard,
disaggregated by the Destination
Entry and End-to-End entry mail, pro-
vided at the District, Postal Adminis-
trative Area, and National levels.

[88 FR 10042, Feb. 16, 2023]

§3055.65 Special Services.

(a) For each product within the Spe-
cial Services group, report the percent-
age of time (rounded to one decimal
place) that each product meets or ex-
ceeds its service standard, provided at
the National level.

(b) Additional reporting for Ancillary
Services. For the Certified Mail, elec-
tronic Return Receipt, Delivery Con-
firmation, Insurance, and an aggrega-
tion of all other services within the
Ancillary Services product, individ-
ually report the percentage of time

39 CFR Ch. Ill (7-1-23 Edition)

(rounded to one decimal place) that
each service meets or exceeds its serv-
ice standard. For green card Return
Receipt report:

(1) The percentage of green cards
properly completed and returned;

(2) The percentage of green cards not
properly completed, but returned;

(3) The percentage of mailpieces re-
turned without a green card signature;
and

(4) The percentage of the time the
service meets or exceeds its overall
service standard.

(c) Additional reporting for Post Office
Box Service. For Post Office Box Serv-
ice, report the percentage of time
(rounded to one decimal place) that the
product meets or exceeds its service
standard, provided at the District and
Postal Administrative Area levels.

(d) Additional reporting for Stamp Ful-
fillment Service. For Stamp Fulfillment
Service, report:

(1) The on-time service performance
(as a percentage rounded to one dec-
imal place), disaggregated by customer
order entry method; and

(2) The service variance (as a per-
centage rounded to one decimal place)
for orders fulfilled within +1 day, +2
days, and +3 days of their applicable
service standard, disaggregated by cus-
tomer order entry method.

[75 FR 38742, July 6, 2010, as amended at 76
FR 70656, Nov. 15, 2011; 88 FR 10042, Feb. 16,
2023]

§3055.70 Nonpostal
served]

products. [Re-

Subpart C—Reporting of Customer
Satisfaction

§3055.90 Reporting of customer satis-
faction.

For each market dominant product
specified in the Mail Classification
Schedule in part 3040, appendix A to
subpart A of part 3040 of this chapter,
the Postal Service shall file a report as
part of the section 3652 report, unless a
more frequent filing is specifically in-
dicated, addressing customer satisfac-
tion achievements for the preceding
fiscal year. The report shall include, at
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a minimum, the specific reporting re-
quirements presented in §§30565.91
through 3055.92.

[85 FR 9659, Feb. 19, 2020]

§3055.91 Consumer access to postal
services.

(a) The following information per-
taining to post offices shall be re-
ported, disaggregated by type of post
office facility, and provided at the
Postal Administrative Area and Na-
tional levels:

(1) The number of post offices at the
beginning of the reported fiscal year;

(2) The number of post offices at the
end of the reported fiscal year;

(3) The number of post office closings
in the reported fiscal year;

(4) The number of post office emer-
gency suspensions in effect at the be-
ginning of the reported fiscal year;

(5) The number of post office emer-
gency suspensions in the reported fis-
cal year; and

(6) The number of post office emer-
gency suspensions in effect at the end
of the reported fiscal year.

(b) The following information per-
taining to delivery points shall be re-
ported, disaggregated by delivery point
type, provided at the Postal Adminis-
trative Area and National levels:

(1) The number of residential deliv-
ery points at the beginning of the re-
ported fiscal year;

(2) The number of residential deliv-
ery points at the end of the reported
fiscal year;

(3) The number of business delivery
points at the beginning of the reported
fiscal year; and

(4) The number of business delivery
points at the end of the reported fiscal
year.

(c) The following information per-
taining to collection boxes shall be re-
ported, provided at the Postal Adminis-
trative Area and National levels:

(1) The number of collection boxes at
the beginning of the reported fiscal
year;

(2) The number of collection boxes at
the end of the reported fiscal year;

(3) The number of collection boxes re-
moved during the reported fiscal year;
and

§3055.100

(4) The number of collection boxes
added to new locations during the re-
ported fiscal year.

(d) The average customer wait time
in line for retail service shall be re-
ported. Data shall be provided for the
beginning of the reported fiscal year
and for the close of each successive fis-
cal quarter at the Postal Administra-
tive Area and National levels.

§3055.92 Customer Experience Meas-
urement Surveys.

(a) The report shall include a copy of
each type of Customer Experience
Measurement instrument, or any simi-
lar instrument that may supersede the
Customer Experience Measurement in-
strument used in the preceding fiscal
year.

(b) The report shall include informa-
tion obtained from each type of Cus-
tomer Experience Measurement instru-
ment, or any similar instrument that
may supersede the Customer Experi-
ence Measurement instrument includ-
ing:

(1) A description of the customer
type targeted by the survey;

(2) The number of surveys initiated
and the number of surveys received;
and

(3) Where the question asked is sub-
ject to a multiple choice response, the
number of responses received for each
question, disaggregated by each of the
possible responses.

Subpart D—Public Performance
Dashboard

SOURCE: 88 FR 10042, Feb. 16, 2023, unless
otherwise noted.

§3055.100 Definitions
this subpart.

(a) Actual delivery days refers to all
days in which Market Dominant prod-
ucts are eligible for delivery, excluding
Sundays and holidays.

(b) Election mail refers to items such
as ballots, voter registration cards, and
absentee applications that an author-
ized election official creates for voters.

(c) Nonprofit mail refers to USPS Mar-
keting Mail mailpieces that qualify for
reduced rates pursuant to 39 U.S.C.
3626(a)(6) and the regulations promul-
gated thereunder and Periodicals

applicable to
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§3055.101

mailpieces that qualify for reduced
rates pursuant to 39 U.S.C. 3626(a)(4)
and the regulations promulgated there-
under.

(d) Political mail refers to any
mailpiece sent for political campaign
purposes by a registered candidate, a
campaign committee, or a committee
of a political party to promote can-
didates, referendums, or campaigns.

§3055.101 Public Performance Dash-
board.

The Postal Service shall develop and
maintain a publicly available website
with an interactive web-tool that pro-
vides performance information for
Market Dominant products. This
website shall be updated on a weekly
basis, no later than one month from
the date of data collection. The website
shall include, at a minimum, the re-
porting requirements specified in
§30565.102 and adhere to the formatting
requirements specified in §3055.103.

§3055.102 Contents of the Public Per-
formance Dashboard.

(a) The items in paragraphs (b)
through (p) of this section shall be in-
cluded in the Public Performance
Dashboard.

(b) Within each class of Market Dom-
inant products, for each Market Domi-
nant product and each service standard
applicable to each Market Dominant
product:

(1) The on-time service performance
(as a percentage rounded to one dec-
imal place) for the Nation;

(2) The on-time service performance
(as a percentage rounded to one dec-
imal place) for each Postal Administra-
tive Area; and

(3) The on-time service performance
(as a percentage rounded to one dec-
imal place) for each District.

(c) Within each class of Market Dom-
inant products, for each Market Domi-
nant product and each applicable serv-
ice standard:

(1) The average time in which the
product was delivered, measured by ac-
tual delivery days, for the Nation;

(2) The average time in which the
product was delivered, measured by ac-
tual delivery days, for each Postal Ad-
ministrative Area; and

39 CFR Ch. Ill (7-1-23 Edition)

(3) The average time in which the
product was delivered, measured by ac-
tual delivery days, for each District.

(d) Within each class of Market Dom-
inant products, for each Market Domi-
nant product and each applicable serv-
ice standard:

(1) the on-time service performance
(as a percentage rounded to one dec-
imal place) for any given time period
that can be selected by a Dashboard
user within the previous two fiscal
years (but no earlier than FY 2021 for
National data and FY 2022 for Area-
and District data); and

(2) the average time in which the
product was delivered, measured by ac-
tual delivery days, for any given time
period that can selected by the Dash-
board user within the previous two fis-
cal years (but no earlier than FY 2021
for National data and FY 2022 for Area-
and District data).

(e) Within each class of Market Dom-
inant products, for each Market Domi-
nant product and each applicable serv-
ice standard:

(1) The on-time service performance
(as a percentage rounded to one dec-
imal place) for any given pair of origin/
destination Districts that can be se-
lected by a Dashboard user; and

(2) The average time in which the
product was delivered, measured by ac-
tual delivery days, for any given pair of
origin/destination Districts to be se-
lected by the Dashboard user.

(f) For identifiable Political mail:

(1) The processing scores for service
performance (as a percentage rounded
to one decimal place) for the Nation;

(2) The processing scores for service
performance (as a percentage rounded
to one decimal place) for each Postal
Administrative Area; and

(3) The processing scores for service
performance (as a percentage rounded
to one decimal place) for each District.

(g) For identifiable Election mail:

(1) The processing scores for service
performance (as a percentage rounded
to one decimal place) for the Nation;

(2) The processing scores for service
performance (as a percentage rounded
to one decimal place) for each Postal
Administrative Area; and

(3) The processing scores for service
performance (as a percentage rounded
to one decimal place) for each District.
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(h) For the First-Class Mail that the
Postal Service identifies as Single-
Piece Reply Mail:

(1) The on-time service performance
(as a percentage rounded to one dec-
imal place) for the Nation;

(2) The on-time service performance
(as a percentage rounded to one dec-
imal place) for each Postal Administra-
tive Area;

(3) The on-time service performance
(as a percentage rounded to one dec-
imal place) for each District;

(4) The average time in which the
mailpieces were delivered, measured by
actual delivery days, for the Nation;

(6) The average time in which the
mailpieces were delivered, measured by
actual delivery days, for each Postal
Administrative Area; and

(6) The average time in which the
mailpieces were delivered, measured by
actual delivery days, for each District.

(i) For identifiable Nonprofit mail
(within Periodicals and USPS Mar-
keting Mail classes of mail):

(1) The processing scores for service
performance (as a percentage rounded
to one decimal place) for the Nation;

(2) The processing scores for service
performance (as a percentage rounded
to one decimal place) for each Postal
Administrative Area; and

(3) The processing scores for service
performance (as a percentage rounded
to one decimal place) for each District.

(j) For identifiable Nonprofit mail
(within the Periodicals and USPS Mar-
keting Mail classes of mail) that does
not also qualify as Political Mail or
Election Mail:

(1) The processing scores for service
performance (as a percentage rounded
to one decimal place) for the Nation;

(2) The processing scores for service
performance (as a percentage rounded
to one decimal place) for each Postal
Administrative Area; and

(3) The processing scores for service
performance (as a percentage rounded
to one decimal place) for each District

(k) The point impact data for the top
ten root causes of on-time service per-
formance failures, at the Postal Ad-
ministrative Area and National levels.
“Point impact data’” means the num-
ber of percentage points by which on-
time performance decreased due to a
specific root cause of failure. Identi-

§3055.102

fication and a description of all poten-
tial root causes of failure assigned dur-
ing the previous fiscal year and any
changes to the Postal Service’s meth-
odology for calculating point impact
data shall be included.

(1) For each Market Dominant prod-
uct and applicable service standard,
the on-time service performance target
currently in effect, as well as the on-
time service performance target for the
previous fiscal year.

(m) A summary of the methodology
used to group 5-Digit ZIP Codes into
the Postal Administrative Areas and
Districts with links to more detailed
explanations if applicable.

(n) An application that would allow a
Dashboard user to initiate a query in
order to access, for each Market Domi-
nant product and applicable service
standard, the on-time service perform-
ance (as a percentage rounded to one
decimal place) and average time in
which a mailpiece is delivered for a
District by inputting the user’s street
address, 5-Digit ZIP Code, or post office
box.

(0) Supporting documentation under-
lying the results presented in the Dash-
board, including:

(1) Data sources for each service per-
formance parameter presented in the
Dashboard, as well as links to each
such source;

(2) Explanations of how the informa-
tion in the data sources are trans-
formed and summarized for presen-
tation on the Dashboard; and

(3) Exceptions and detailed expla-
nations for each exception, such as
missing service performance data for a
specific product or geographic division.

(p) The items in paragraphs (b)
through (o) shall be included within
the following periods of time.

(1) Within 60 days after the effective
date of this section, the Dashboard
shall include the required data for each
Market Dominant product;

(2) Within 150 days after the effective
date of this section, the Dashboard
shall include the required data for each
Market Dominant class;

(3) Within 210 days after the effective
date of this section, the Dashboard
shall include the required data for each
service standard, for identifiable Non-
profit Mail, and for the First-Class
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Mail that the Postal Service identifies
as Single-Piece Reply Mail; and

(4) Within 300 days after the effective
date of this section, the Dashboard
shall include all other data required by
this section.

§3055.103 Format for data provided in
the Public Performance Dashboard.

(a) The results of a user-initiated
query and the data underlying the
query results should be exportable via
a machine-readable format. Such data
should be made accessible to any per-
son or entity utilizing tools and meth-
ods designed to facilitate access to and
extraction of data in bulk, such as an
Application Programming Interface
(API).

(b) When there is a negative devi-
ation from service performance stand-
ards, the Dashboard should clearly in-
dicate such deviation from expected
performance and present the service
performance from the prior week and
the same period last year.

PART 3060—ACCOUNTING PRAC-
TICES AND TAX RULES FOR THE
THEORETICAL COMPETITIVE
PRODUCTS ENTERPRISE

Sec.

3060.1 Scope.

3060.10 Costing.

3060.11 Valuation of assets.

3060.12 Asset allocation.

3060.13 Valuation of liabilities.

3060.14 Competitive products enterprise
statement of allocated assets and liabil-
ities.

3060.20 Reports.

3060.21 Income report.

3060.22 Financial status report.

3060.23 Identified property and equipment
assets report.

3060.24 Competitive products fund report.

3060.30 Statement of allocated assets and li-
abilities for competitive products.

3060.31 Initial filing.

3060.40 Calculation of the assumed Federal
income tax.

3060.41 Supporting documentation.

3060.42 Commission review.

3060.43 Annual transfer from competitive
products fund to Postal Service fund.

AUTHORITY: 39 U.S.C. 503, 2011, 3633, 3634.

SOURCE: 73 FR 79261, Dec. 24, 2008, unless
otherwise noted.

39 CFR Ch. Ill (7-1-23 Edition)

§3060.1 Scope.

The rules in this part are applicable
to the DPostal Service’s theoretical
competitive products enterprise devel-
oped pursuant to 39 U.S.C. 2011 and 3634
and to the Postal Service’s obligation
to calculate annually an assumed Fed-
eral income tax on competitive prod-
ucts income and transfer annually any
such assumed Federal income tax due
from the Competitive Products Fund to
the Postal Service Fund.

§3060.10 Costing.

(a) The assumed taxable income from
competitive products for the Postal
Service’s theoretical competitive prod-
ucts enterprise for a fiscal year shall be
based on total revenues generated by
competitive products during that year
less the costs identified in paragraph
(b) of this section calculated using the
methodology most recently approved
by the Commission.

(b) The net income for the Postal
Service’s theoretical competitive prod-
ucts enterprise shall reflect the fol-
lowing costs:

(1) Attributable costs, including vol-
ume-variable costs, product-specific
costs, and those inframarginal costs
calculated as part of a competitive
product’s incremental costs; and

(2) The appropriate share of institu-
tional costs assigned to competitive
products by the Commission pursuant
to 39 U.S.C. 3633(a)(3).

[73 FR 79261, Dec. 24, 2008, as amended at 81
FR 88123, Dec. 7, 2016]

§3060.11 Valuation of assets.

For the purposes of 39 U.S.C. 2011, the
total assets of the Postal Service theo-
retical competitive products enterprise
are the greater of:

(a) The percentage of total Postal
Service revenues and receipts from
competitive products times the total
net assets of the Postal Service, or

(b) The net assets related to the pro-
vision of competitive products as de-
termined pursuant to §3060.12.

§3060.12 Asset allocation.

Within 6 months of January 23, 2009,
and for each fiscal year thereafter, the
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Postal Service will develop the net as-
sets of the theoretical competitive
products enterprise as follows:

(a) Identify all asset accounts within
the Postal Service’s Chart of Accounts
used solely for the provision of com-
petitive products.

(b) Identify all asset accounts within
the Postal Service’s Chart of Accounts
used solely for the provision of market
dominant products.

(c) The portion of asset accounts in
the Postal Service’s Chart of Accounts
that are not identified in either para-
graph (a) or paragraph (b) of this sec-
tion shall be assigned to the Postal
Service theoretical competitive prod-
ucts enterprise using a method of allo-
cation based on appropriate revenue or
cost drivers approved by the Commis-
sion.

(d) Within 6 months of January 23,
2009, the Postal Service shall submit to
the Commission for approval a pro-
posed methodology detailing how each
asset account identified in the Chart of
Accounts shall be allocated to the the-
oretical competitive products enter-
prise and provide an explanation in
support of each allocation.

(e) If the Postal Service desires to
change the methodologies outlined
above, it shall utilize the procedures
provided in §3050.11 of this chapter.

§3060.13 Valuation of liabilities.

Within 6 months of January 23, 2009,
and for each fiscal year thereafter, the
Postal Service will develop the liabil-
ities of the theoretical competitive
products enterprise as follows:

(a) Identify all liability accounts
within the Postal Service’s Chart of
Accounts used solely for the provision
of competitive products.

(b) Identify all liability accounts
within the Postal Service’s Chart of
Accounts used solely for the provision
of market dominant products.

(c) The portion of liability accounts
in the Postal Service’s Chart of Ac-
counts that are not identified in either
paragraph (a) or paragraph (b) of this
section shall be assigned to the theo-
retical competitive products enterprise
using a method of allocation based on
appropriate revenue or cost drivers ap-
proved by the Commission.

§3060.20

(d) Within 6 months of the effective
date of these rules, the Postal Service
shall submit to the Commission for ap-
proval a proposed methodology detail-
ing how each liability account identi-
fied in the Chart of Accounts shall be
allocated to the theoretical competi-
tive products enterprise and provide an
explanation in support of each alloca-
tion.

(e) If the Postal Service desires to
change the methodologies outlined
above, it shall utilize the procedures
provided in §3050.11 of this chapter.

§3060.14 Competitive products enter-
prise statement of allocated assets
and liabilities.

The Postal Service will report the as-
sets and liabilities of the theoretical
competitive products enterprise as
computed under §§3060.12 and 3060.13 in
the format as prescribed under §3060.30
for each fiscal year starting with FY
2010.

§3060.20 Reports.

(a) Beginning with reports for FY
2009, the Postal Service shall file with
the Commission each of the reports re-
quired by this part by no later than 90
days after the close of each fiscal year.
For FY 2008, the Postal Service may
file these reports by January 15, 2009,
with the exception of the report re-
quired by §3060.24.

(b) Each report shall include
workpapers that cite all numbers to
primary sources and such other infor-
mation needed to present complete and
accurate financial information con-
cerning the provision of competitive
products.

(c) Each report shall utilize the same
books of accounts and data collection
systems used to produce the report re-
quired by part 3050 of this chapter.

(d) Bach report shall include sum-
mary descriptions of computations
used, assumptions made, and other rel-
evant information in the form of notes
to the financial statements.

(e) A one-time extension until Janu-
ary 15, 2009, shall be permitted for the
submission of the reports due for fiscal
yvear ending September 30, 2008.

(f) The accounting practices used by
the Postal Service in the reports filed
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for FY 2008, as approved by the Com-
mission, shall be used for all future re-
ports until such time as they may be
changed by the Commission. If the
Postal Service desires to change such
practices, it shall utilize the proce-

39 CFR Ch. Ill (7-1-23 Edition)

dures provided in §3050.11 of this chap-
ter.

§3060.21 Income report.

The Postal Service shall file an In-
come Report in the form and content of
table 1 to §3060.21.

TABLE 1 TO §3060.21—COMPETITIVE PRODUCTS INCOME STATEMENT—PRC FORM CP-01

[$ in 000s]
Change Percent
FY 20xx FY 20xx—1 from change
SPLY from SPLY
Revenue: $X, XXX $x, XXX $xxx XX.X
(1) Mail and Services Revenues XXX XXX XX XX.X
(2) Investment Income .............. X,XX X, XXX XXX XX.X
(3) Total Competitive Products Revenue .........c.c.. | cooeeveeivenineniennns
Expenses: X, XXX
(4) Volume-Variable Costs . X, XXX XXX XX.X
(5) Product Specific Costs .. X, XXX XXX XX.X
(6) Incremental Inframarginal Costs X, XXX XXX XX.X
(7) Total Competitive Products Attributable Costs X, XXX XXX XX.X
(8) Net Contribution Competitive Products Market
Tests o X, XXX X, XXX XXX XX.X
(9) Net Income Before Institutional Cost Contribu-
tion ...ooeeuneenn X, XXX X, XXX XXX
(10) Required Institutional Cost Contribution X, XXX X, XXX XXX X.X.X
(11) Net Income (Loss) Before Tax .... X, XXX X, XXX XXX XX.X
(12) Assumed Federal Income Tax . X, XXX X, XXX XXX XX.X
(13) Net Income (Loss) After Tax .... X, XXX X, XXX XXX XX.X

Line (1): Total revenues from Competitive Products volumes and Ancillary Services.

Line (3): Sum total of revenues from Competitive Products volumes, services, and investments.

(

Line (2): Income provided from investment of surplus Competitive Products revenues.
(
(

Line (4): Total Competitive Products volume-variable costs as shown in the Cost and Revenue Analysis (CRA) report.

Line (5): Total Competitive Products product-specific costs as shown in the CRA report.

Line (6): Inframarginal costs calculated as part of total Competitive Products incremental costs as shown in ACR Library Ref-
erence “Competitive Product Incremental and Group Specific Costs” (Currently NP10).

Line (7): Sum total of Competitive Products costs (sum of lines 4, 5, and 6).

Line (8): Net Contribution Competitive Products Market Tests as shown in the Annual Compliance Report.

Line (9): Difference between Competitive Products total revenues and attributable costs and Market Tests Contributions (line 3

less line 7 plus line 8).

Line (10): Minimum amount of Institutional cost contribution required under 39 CFR 3035.7 of this chapter.

Line (11): Line 9 less line 10.

(
Line (12): Total assumed Federal income tax as calculated under 39 CFR 3060.40.
(

Line (13): Line 11 less line 12.

[85 FR 9660, Feb. 19, 2020]

§3060.22 Financial status report.

The Postal Service shall file a Financial Status Report in the form and content

of Table 2, below.

TABLE 2—ANNUAL SUMMARY OF COMPETITIVE PRODUCTS FINANCIALS—PRC FORM CP-02
[$ in 000s]

Beginning value Change from prior year Ending value

(1) Cumulative Net Income (Loss) After As-
sumed Federal Income Tax.

(2) Total Financial Obligations (List of Financial
Obligations).

(3) Total Financial Investments (List of Finan-
cial Investments).

VerDate Sep<11>2014  15:29 Sep 22, 2023 Jkt 259151

Line 1: Beginning Value: Sum total of Net Income (Loss) as of October 1 of Reportable Fiscal Year.
Change from Prior Year: Amount of Net Income (Loss) of Reportable Fiscal Year.

Ending Value: Sum of Beginning Value and the Change from Prior Year.

Line 2: Beginning Value: Sum total of Financial Obligations as of October 1 of Reportable Fiscal Year.
Change from Prior Year: Amount of Net Financial Obligations of Reportable Fiscal Year.
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§3060.30

TABLE 2—ANNUAL SUMMARY OF COMPETITIVE PRODUCTS FINANCIALS—PRC FORM CP-02—
Continued
[$ in 000s]

Beginning value

Change from prior year Ending value

Ending Value: Sum of Beginning Value and the Change from Prior Year.

Line 3: Beginning Value: Sum total of Financial Investments as of October 1 of Reportable Fiscal Year.
Change from Prior Year: Amount of Net Financial Investments of Reportable Fiscal Year.

Ending Value: Sum of Beginning Value and the Change from Prior Year.

§3060.23 Identified property and equipment assets report.

The Postal Service shall file an Identified Property and Equipment Assets Re-
port in the form and content of Table 3, below.

TABLE 3—COMPETITIVE PRODUCTS PROPERTY AND EQUIPMENT ASSETS—PRC FORM CP-03

[$ in 000s]
) Finance Asset Asset Accumulated Net book
Finance No. location identifier description Cost depreciation value
Total rereerreenreeneesneenns | eeseesseeeseeeins | eeereeseesieenes | eesreeesseeseeseeannes $x,xxx $X, XXX $x, XXX

§3060.24 Competitive products fund
report.

Within 90 days of the close of each
fiscal year the Postal Service will pro-
vide the most recent report of the ac-
tivity of the Competitive Products
Fund as provided to the Secretary of
the Treasury under 39 U.S.C. 2011(i)(1).

§3060.30 Statement of allocated assets
and liabilities for competitive prod-
ucts.

(a) The Postal Service shall file a
Statement of Allocated Assets and Li-
abilities for Competitive Products in
the form and content of Table 4, below.

TABLE 4—STATEMENT OF ALLOCATED ASSETS AND LIABILITIES FOR COMPETITIVE PRODUCTS—PRC

15:29 Sep 22,2023 Jkt 259151

FORM CP-04
[$ in millions]
FY20XX FY 20XX-1 -
USF;S z;rr;nual competitive competitive Dlstt)ggiust%c;_ on
P products products .
Total net assets
Cash and Cash EQUIVAIENTS ..........ceeeeeeeienirerieieeeeeeeneees X, XXX $X, XXX $X, XXX
Net Accounts Receivable X, XXX X, XXX X, XXX
Supplies, Advances and Prepayments ............ X, XXX X, XXX X, XXX
Appropriations Receivable—Revenue Forgone X, XXX X, XXX X, XXX
Total Current ASSetS ........cccoevevevirercnnns X, XXX X, XXX X, XXX
Property and Equipment:
Buildings .......... X, XXX X, XXX X, XXX
Leasehold Improvements ..........ccccooerveivenineniennns X, XXX X, XXX X, XXX
Equipment ....... X, XXX X, XXX X, XXX
Land X, XXX X, XXX X, XXX
Accumulated Depreciation X, XXX X, XXX X, XXX
Construction in Progress X, XXX X, XXX X, XXX
Total Property and Equipment, Net ......... X, XXX X, XXX X, XXX
Total ASSELS ...oveeeeiiecieieirrecceee e $X, XXX $X, XXX $X, XXX
Total Assets Determined from 39 U.S.C.
2011(€)(5) wvrererevrereerererrereeieieeneeeienenns $X, XXX $X, XXX $X, XXX
Total net liabilities
Liabilities
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39 CFR Ch. Ill (7-1-23 Edition)

TABLE 4—STATEMENT OF ALLOCATED ASSETS AND LIABILITIES FOR COMPETITIVE PRODUCTS—PRC
FORM CP-04—Continued

[$ in millions]
FY20XX FY 20XX-1 .
USFI’_esz[a)r:tnual competitive competitive D'sgra'g;’st%?: on
products products
Current Liabilities:

Compensation and Benefits X, XXX X, XXX X, XXX
Payables and Accrued Expenses .. X, XXX X, XXX X, XXX
Customer Deposit Accounts ........... X, XXX X, XXX X, XXX
Deferred Revenue-Prepaid Postage ........ X, XXX X, XXX X, XXX
Outstanding Postal Money Orders ........... X, XXX X, XXX X, XXX

Prepaid Box Rent and Other Deferred
Revenue X, XXX X, XXX X, XXX
Debt ... . X, XXX X, XXX X, XXX
Non-Current Liabilities: ................. X, XXX X, XXX X, XXX
Workers’ Compensation . . X, XXX X, XXX X, XXX
Employees Accumulated Leave . . X, XXX X, XXX X, XXX

Deferred Appropriation and Other Rev-

enue

Long-Term Portion of Capital Lease Obli-
gations X, XXX X, XXX X, XXX
Deferred Gains on Sales of Property . X, XXX X, XXX X, XXX
Contingent Liabilities and Other X, XXX X, XXX X, XXX
Total Liabilities ........ccccoceverernnne X, XXX X, XXX X, XXX

(b) The Statement of Allocated As-
sets and Liabilities for Competitive
Products shall detail the analysis and
selection of methods of allocation of
total assets and liabilities to the com-
petitive products.

§3060.31 Initial filing.

The due date for filing the initial
Statement of Allocated Assets and Li-
abilities for Competitive Products is 90
days after the close of FY 2010.

§3060.40 Calculation of the assumed
Federal income tax.

(a) The assumed Federal income tax
on competitive products income shall
be based on the Postal Service theo-
retical competitive products enterprise
income statement for the relevant year
and must be calculated in compliance
with chapter 1 of the Internal Revenue
Code by computing the tax liability on
the taxable income from the competi-
tive products of the Postal Service the-
oretical competitive products enter-
prise at the applicable corporate tax
rate.

(b) The end of the fiscal year for the
annual calculation of the assumed Fed-
eral income tax on competitive prod-
ucts income shall be September 30.

(c) The calculation of the assumed
Federal income tax due shall be sub-

mitted to the Commission no later
than the January 15 following the close
of the fiscal year referenced in para-
graph (b) of this section.

(d) No estimated Federal income
taxes need to be calculated or paid.

(e) No state, local, or foreign income
taxes need to be calculated or paid.

[73 FR 79261, Dec. 24, 2008, as amended at 84
FR 31738, July 3, 2019]

§3060.41 Supporting documentation.

(a) In support of its calculation of the
assumed Federal income tax, the Post-
al Service shall file detailed schedules
reporting the Postal Service theo-
retical competitive products enterprise
assumed taxable income, effective tax
rate, and tax due.

(b) Adjustments made to book in-
come, if any, to arrive at the assumed
taxable income for any year shall be
submitted to the Commission no later
than January 15 of the following year.

§3060.42 Commission review.

(a) Interested persons shall be pro-
vided an opportunity to comment on
the filing of the calculation of the as-
sumed Federal income tax and sup-
porting documentation.

(b) The Commission will review the
calculation of the assumed Federal in-
come tax submitted pursuant to
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§3060.40, the supporting documentation
submitted pursuant to §3060.41, and any
comments. The Commission then will
issue an order either approving the cal-
culation of the assumed Federal in-
come tax for that tax year or take such
other action as the Commission deems
appropriate, including, but not limited
to, directing the Postal Service to file
additional supporting materials.

(c) The Commission will issue such
order no later than 6 months after the
Postal Service’s filing pursuant to
§3060.40.

(d) Notwithstanding paragraph (b) of
this section, if the Commission deter-
mines within 3 years of its submission
that the Postal Service’s calculation of
an assumed Federal income tax is in-
complete, inaccurate, or otherwise de-
ficient, the Commission will notify the
Postal Service in writing and provide it
with an opportunity to cure or other-
wise explain the deficiency. Upon re-
ceipt of the Postal Service’s responsive
pleading, the Commission may order
such action as it deems appropriate.

§3060.43 Annual transfer from com-
petitive products fund to Postal
Service fund.

(a) The Postal Service must on an an-
nual basis transfer the assumed Fed-
eral income tax due on competitive
products income from the Competitive
Products Fund to the Postal Service
Fund.

(b) If the assumed taxable income
from competitive products for a given
fiscal year is positive, the assumed
Federal income tax due, calculated
pursuant to §3060.40, shall be trans-
ferred to the Postal Service Fund no
later than the January 15 following the
close of the relevant fiscal year.

(c) If assumed taxable income from
competitive products for a given fiscal
year is negative, and:

(1) A payment was made to the Post-
al Service Fund for the previous tax
year, a transfer equaling the lesser of
the amount paid into the Postal Serv-
ice Fund for the past 2 tax years or the
amount of the hypothetical tax on the
loss shall be made from the Postal
Service Fund to the Competitive Prod-
ucts Fund no later than the January 15
following the close of the relevant fis-
cal year; or

§3065.2

(2) No payment has been made into
the Postal Service Fund for the pre-
vious 2 tax years, the loss may be car-
ried forward and offset against any cal-
culated assumed Federal taxable in-
come on competitive products income
for 20 years.

[73 FR 79261, Dec. 24, 2008, as amended at 84
FR 31738, July 3, 2019]

PART 3065—RULES FOR LETTERS
CARRIED OUT OF THE MAIL

Sec.

3065.1 Applicability and scope.

3065.2 Prohibition on new regulations.

3065.3 Procedure for seeking clarification or
interpretation.

AUTHORITY: 39 U.S.C. 503, 601.

SOURCE: 87 FR 42074, July 14, 2022, unless
otherwise noted.

§3065.1 Applicability and scope.

(a) The rules in this part implement
39 U.S.C. 601, which describes certain
circumstances in which letters may be
carried out of the mail.

(b) Notwithstanding placement in
Postal Service chapter I of this title,
the following provisions in parts 310
and 320 of this title are within the
scope of this part and the Commission
has the authority to interpret them:

(1) Section 310.1 of this title;

(2) Sections 310.2(b)(1) and (2) of this
title; and

(3) Sections 320.1 through 320.8 of this
title.

(c) In the event of a conflict between
39 U.S.C. 601 and applicable regulations
under parts 310 and 320 of this title, 39
U.S.C. 601 shall supersede any other
generally applicable requirements.

§3065.2 Prohibition on new regula-
tions.

(a) The Postal Service may not pro-
mulgate any new regulations or enter
into agreements purporting to suspend
or otherwise define the scope of the let-
ter monopoly.

(b) The Postal Service may not pro-
mulgate any new regulations pur-
porting to interpret 39 U.S.C. 601.

(c) The Commission has the sole au-
thority to promulgate new regulations
necessary to carry out 39 U.S.C. 601.
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§3065.3

§3065.3 Procedure for seeking clari-
fication or interpretation.

(a) The Commission may, on its own
motion, initiate a proceeding under
this subpart pursuant to §3010.201(a) of
this chapter.

(b) The Commission may provide in-
terpretation of these regulations or 39
U.S.C. 601 upon:

546

39 CFR Ch. Ill (7-1-23 Edition)

(1) A party’s request to initiate a
rulemaking proceeding with the Com-
mission pursuant to the requirements
of §3010.201(b) of this chapter; or

(2) A party’s request for an advisory
opinion from the General Counsel.

PARTS 3066-3099 [RESERVED]
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