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provisions of this part applicable to the 
previously decided claim. 

(4) A retroactive evaluation of dis-
ability resulting from disease or injury 
subsequently service connected on the 
basis of the new evidence from the 
service department must be supported 
adequately by medical evidence. Where 
such records clearly support the as-
signment of a specific rating over a 
part or the entire period of time in-
volved, a retroactive evaluation will be 
assigned accordingly, except as it may 
be affected by the filing date of the 
original claim. 

(Authority: 38 U.S.C. 501(a)) 
(d) New and relevant evidence. On or 

after the effective date provided in 
§ 19.2(a), a claimant may file a supple-
mental claim as prescribed in § 3.2501. If 
new and relevant evidence, as defined 
in § 3.2501(a)(1), is presented or secured 
with respect to the supplemental 
claim, the agency of original jurisdic-
tion will readjudicate the claim taking 
into consideration all of the evidence 
of record. 

CROSS REFERENCES: Effective dates—gen-
eral. See § 3.400. Correction of military 
records. See § 3.400(g). 

[27 FR 11887, Dec. 1, 1962, as amended at 55 
FR 20148, May 15, 1990; 55 FR 52275, Dec. 21, 
1990; 58 FR 32443, June 10, 1993; 66 FR 45630, 
Aug. 29, 2001; 71 FR 52457, Sept. 6, 2006; 84 FR 
169, Jan. 18, 2019; 84 FR 4336, Feb. 15, 2019; 86 
FR 15414, Mar. 23, 2021] 

§ 3.158 Abandoned claims. 
(a) General. Except as provided in 

§ 3.652, where evidence requested in con-
nection with an initial claim or supple-
mental claim or for the purpose of de-
termining continued entitlement is not 
furnished within 1 year after the date 
of request, the claim will be considered 
abandoned. After the expiration of 1 
year, further action will not be taken 
unless a new claim is received. Should 
the right to benefits be finally estab-
lished, pension, compensation, depend-
ency and indemnity compensation, or 
monetary allowance under the provi-
sions of 38 U.S.C. chapter 18 based on 
such evidence shall commence not ear-
lier than the date of filing the new 
claim. 

(Authority: 38 U.S.C. 501) 

(b) Department of Veterans Affairs ex-
aminations. Where the veteran fails 
without adequate reason to respond to 
an order to report for Department of 
Veterans Affairs examination within 1 
year from the date of request and pay-
ments have been discontinued, the 
claim for such benefits will be consid-
ered abandoned. 

(c) Disappearance. Where payments of 
pension, compensation, dependency and 
indemnity compensation, or monetary 
allowance under the provisions of 38 
U.S.C. chapter 18 have not been made 
or have been discontinued because a 
payee’s present whereabouts is un-
known, payments will be resumed ef-
fective the day following the date of 
last payment if entitlement is other-
wise established, upon receipt of a 
valid current address. 

CROSS REFERENCES: Periodic certification 
of continued eligibility. See § 3.652. Failure 
to report for VA examination. See § 3.655. 
Disappearance of veteran. See § 3.656. 

[27 FR 11887, Dec. 1, 1962, as amended at 28 
FR 13362, Dec. 10, 1963; 52 FR 43063, Nov. 9, 
1987; 62 FR 51278, Sept. 30, 1997; 67 FR 49586, 
July 31, 2002; 84 FR 169, Jan. 18, 2019] 

§ 3.159 Department of Veterans Affairs 
assistance in developing claims. 

(a) Definitions. For purposes of this 
section, the following definitions 
apply: 

(1) Competent medical evidence means 
evidence provided by a person who is 
qualified through education, training, 
or experience to offer medical diag-
noses, statements, or opinions. Com-
petent medical evidence may also 
mean statements conveying sound 
medical principles found in medical 
treatises. It would also include state-
ments contained in authoritative 
writings such as medical and scientific 
articles and research reports or anal-
yses. 

(2) Competent lay evidence means any 
evidence not requiring that the pro-
ponent have specialized education, 
training, or experience. Lay evidence is 
competent if it is provided by a person 
who has knowledge of facts or cir-
cumstances and conveys matters that 
can be observed and described by a lay 
person. 

(3) Substantially complete application 
means an application containing: 
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(i) The claimant’s name; 
(ii) His or her relationship to the vet-

eran, if applicable; 
(iii) Sufficient service information 

for VA to verify the claimed service, if 
applicable; 

(iv) The benefit sought and any med-
ical condition(s) on which it is based; 

(v) The claimant’s signature; and 
(vi) In claims for nonservice-con-

nected disability or death pension and 
parents’ dependency and indemnity 
compensation, a statement of income; 

(vii) In supplemental claims, identi-
fication or inclusion of potentially new 
evidence (see § 3.2501); 

(viii) For higher-level reviews, identi-
fication of the date of the decision for 
which review is sought. 

(4) For purposes of paragraph (c)(4)(i) 
of this section, event means one or 
more incidents associated with places, 
types, and circumstances of service 
giving rise to disability. 

(5) Information means non-evi-
dentiary facts, such as the claimant’s 
Social Security number or address; the 
name and military unit of a person who 
served with the veteran; or the name 
and address of a medical care provider 
who may have evidence pertinent to 
the claim. 

(b) VA’s duty to notify claimants of 
necessary information or evidence. (1) Ex-
cept as provided in paragraph (3) of this 
section, when VA receives a complete 
or substantially complete initial or 
supplemental claim, VA will notify the 
claimant of any information and med-
ical or lay evidence that is necessary 
to substantiate the claim (hereafter in 
this paragraph referred to as the ‘‘no-
tice’’) In the notice, VA will inform the 
claimant which information and evi-
dence, if any, that the claimant is to 
provide to VA and which information 
and evidence, if any, that VA will at-
tempt to obtain on behalf of the claim-
ant. The information and evidence that 
the claimant is informed that the 
claimant is to provide must be pro-
vided within one year of the date of the 
notice. If the claimant has not re-
sponded to the notice within 30 days, 
VA may decide the claim prior to the 
expiration of the one-year period based 
on all the information and evidence 
contained in the file, including infor-
mation and evidence it has obtained on 

behalf of the claimant and any VA 
medical examinations or medical opin-
ions. If VA does so, however, and the 
claimant subsequently provides the in-
formation and evidence within one 
year of the date of the notice in accord-
ance with the requirements of para-
graph (b)(4) of this section, VA must 
readjudicate the claim. 

(Authority: 38 U.S.C. 5103) 

(2) If VA receives an incomplete ap-
plication for benefits, it will notify the 
claimant of the information necessary 
to complete the application and will 
defer assistance until the claimant sub-
mits this information. 

(Authority: 38 U.S.C. 5102(b), 5103A(3)) 

(3) No duty to provide the notice de-
scribed in paragraph (b)(1) of this sec-
tion arises: 

(i) Upon receipt of a supplemental 
claim under § 3.2501 within one year of 
the date VA issues notice of a prior de-
cision; 

(ii) Upon receipt of a request for 
higher-level review under § 3.2601; 

(iii) Upon receipt of a Notice of Dis-
agreement under § 20.202 of this chap-
ter; or 

(iv) When, as a matter of law, entitle-
ment to the benefit claimed cannot be 
established. 

(Authority: 38 U.S.C. 5103(a), 5103A(a)(2)) 

(4) After VA has issued a notice of de-
cision, submission of information and 
evidence substantiating a claim must 
be accomplished through the proper fil-
ing of a review option in accordance 
with § 3.2500 on a form prescribed by 
the Secretary. New and relevant evi-
dence may be submitted in connection 
with either the filing of a supplemental 
claim under § 3.2501 or the filing of a 
Notice of Disagreement with the Board 
under 38 CFR 20.202, on forms pre-
scribed by the Secretary, and election 
of a Board docket that permits the fil-
ing of new evidence (see 38 CFR 20.302 
and 20.303). 

(c) VA’s duty to assist claimants in ob-
taining evidence. VA has a duty to as-
sist claimants in obtaining evidence to 
substantiate all substantially complete 
initial and supplemental claims, and 
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when a claim is returned for readjudi-
cation by a higher-level adjudicator or 
the Board after identification of a duty 
to assist error on the part of the agen-
cy of original jurisdiction, until the 
time VA issues notice of a decision on 
a claim or returned claim. VA will 
make reasonable efforts to help a 
claimant obtain evidence necessary to 
substantiate the claim. VA will not 
pay any fees charged by a custodian to 
provide records requested. When a 
claim is returned for readjudication by 
a higher-level adjudicator or the Board 
after identification of a duty to assist 
error, the agency of original jurisdic-
tion has a duty to correct any other 
duty to assist errors not identified by 
the higher-level adjudicator or the 
Board. 

(1) Obtaining records not in the custody 
of a Federal department or agency. VA 
will make reasonable efforts to obtain 
relevant records not in the custody of a 
Federal department or agency, to in-
clude records from State or local gov-
ernments, private medical care pro-
viders, current or former employers, 
and other non-Federal governmental 
sources. Such reasonable efforts will 
generally consist of an initial request 
for the records and, if the records are 
not received, at least one follow-up re-
quest. A follow-up request is not re-
quired if a response to the initial re-
quest indicates that the records sought 
do not exist or that a follow-up request 
for the records would be futile. If VA 
receives information showing that sub-
sequent requests to this or another 
custodian could result in obtaining the 
records sought, then reasonable efforts 
will include an initial request and, if 
the records are not received, at least 
one follow-up request to the new source 
or an additional request to the original 
source. 

(i) The claimant must cooperate fully 
with VA’s reasonable efforts to obtain 
relevant records from non-Federal 
agency or department custodians. The 
claimant must provide enough infor-
mation to identify and locate the exist-
ing records, including the person, com-
pany, agency, or other custodian hold-
ing the records; the approximate time 
frame covered by the records; and, in 
the case of medical treatment records, 

the condition for which treatment was 
provided. 

(ii) If necessary, the claimant must 
authorize the release of existing 
records in a form acceptable to the per-
son, company, agency, or other custo-
dian holding the records. 

(Authority: 38 U.S.C. 5103A(b)) 

(2) Obtaining records in the custody of 
a Federal department or agency. VA will 
make as many requests as are nec-
essary to obtain relevant records from 
a Federal department or agency. These 
records include but are not limited to 
military records, including service 
medical records; medical and other 
records from VA medical facilities; 
records from non-VA facilities pro-
viding examination or treatment at VA 
expense; and records from other Fed-
eral agencies, such as the Social Secu-
rity Administration. VA will end its ef-
forts to obtain records from a Federal 
department or agency only if VA con-
cludes that the records sought do not 
exist or that further efforts to obtain 
those records would be futile. Cases in 
which VA may conclude that no fur-
ther efforts are required include those 
in which the Federal department or 
agency advises VA that the requested 
records do not exist or the custodian 
does not have them. 

(i) The claimant must cooperate fully 
with VA’s reasonable efforts to obtain 
relevant records from Federal agency 
or department custodians. If requested 
by VA, the claimant must provide 
enough information to identify and lo-
cate the existing records, including the 
custodian or agency holding the 
records; the approximate time frame 
covered by the records; and, in the case 
of medical treatment records, the con-
dition for which treatment was pro-
vided. In the case of records requested 
to corroborate a claimed stressful 
event in service, the claimant must 
provide information sufficient for the 
records custodian to conduct a search 
of the corroborative records. 

(ii) If necessary, the claimant must 
authorize the release of existing 
records in a form acceptable to the cus-
todian or agency holding the records. 

(Authority: 38 U.S.C. 5103A(b)) 
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(3) Obtaining records in compensation 
claims. In a claim for disability com-
pensation, VA will make efforts to ob-
tain the claimant’s service medical 
records, if relevant to the claim; other 
relevant records pertaining to the 
claimant’s active military, naval, air, 
or space service that are held or main-
tained by a governmental entity; VA 
medical records or records of examina-
tion or treatment at non-VA facilities 
authorized by VA; and any other rel-
evant records held by any Federal de-
partment or agency. The claimant 
must provide enough information to 
identify and locate the existing records 
including the custodian or agency hold-
ing the records; the approximate time 
frame covered by the records; and, in 
the case of medical treatment records, 
the condition for which treatment was 
provided. 

(Authority: 38 U.S.C. 5103A(c)) 

(4) Providing medical examinations or 
obtaining medical opinions. (i) In a claim 
for disability compensation, VA will 
provide a medical examination or ob-
tain a medical opinion based upon a re-
view of the evidence of record if VA de-
termines it is necessary to decide the 
claim. A medical examination or med-
ical opinion is necessary if the infor-
mation and evidence of record does not 
contain sufficient competent medical 
evidence to decide the claim, but: 

(A) Contains competent lay or med-
ical evidence of a current diagnosed 
disability or persistent or recurrent 
symptoms of disability; 

(B) Establishes that the veteran suf-
fered an event, injury or disease in 
service, or has a disease or symptoms 
of a disease listed in §§ 3.309, 3.313, 3.316, 
3.317, and 3.320 manifesting during an 
applicable presumptive period provided 
the claimant has the required service 
or triggering event to qualify for that 
presumption; and 

(C) Indicates that the claimed dis-
ability or symptoms may be associated 
with the established event, injury, or 
disease in service or with another serv-
ice-connected disability. 

(ii) Paragraph (4)(i)(C) could be satis-
fied by competent evidence showing 
post-service treatment for a condition, 
or other possible association with mili-
tary service. 

(iii) For requests to reopen a finally 
adjudicated claim received prior to the 
effective date provided in § 19.2(a) of 
this chapter, this paragraph (c)(4) ap-
plies only if new and material evidence 
is presented or secured as prescribed in 
§ 3.156. 

(iv) This paragraph (c)(4) applies to a 
supplemental claim only if new and 
relevant evidence under § 3.2501 is pre-
sented or secured. 

(Authority: 38 U.S.C. 5103A(d)) 

(d) Circumstances where VA will refrain 
from or discontinue providing assistance. 
VA will refrain from providing assist-
ance in obtaining evidence for an ini-
tial or supplemental claim if the sub-
stantially complete application for 
benefits indicates that there is no rea-
sonable possibility that any assistance 
VA would provide to the claimant 
would substantiate the claim. VA will 
discontinue providing assistance in ob-
taining evidence for a claim if the evi-
dence obtained indicates that there is 
no reasonable possibility that further 
assistance would substantiate the 
claim. Circumstances in which VA will 
refrain from or discontinue providing 
assistance in obtaining evidence in-
clude, but are not limited to: 

(1) The claimant’s ineligibility for 
the benefit sought because of lack of 
qualifying service, lack of veteran sta-
tus, or other lack of legal eligibility; 

(2) Claims that are inherently incred-
ible or clearly lack merit; and 

(3) An application requesting a ben-
efit to which the claimant is not enti-
tled as a matter of law. 

(Authority: 38 U.S.C. 5103A(a)(2)) 

(e) Duty to notify claimant of inability 
to obtain records. (1) If VA makes rea-
sonable efforts to obtain relevant non- 
Federal records but is unable to obtain 
them, or after continued efforts to ob-
tain Federal records concludes that it 
is reasonably certain they do not exist 
or further efforts to obtain them would 
be futile, VA will provide the claimant 
with oral or written notice of that fact. 
VA will make a record of any oral no-
tice conveyed to the claimant. For 
non-Federal records requests, VA may 
provide the notice at the same time it 
makes its final attempt to obtain the 
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relevant records. In either case, the no-
tice must contain the following infor-
mation: 

(i) The identity of the records VA 
was unable to obtain; 

(ii) An explanation of the efforts VA 
made to obtain the records; 

(iii) A description of any further ac-
tion VA will take regarding the claim, 
including, but not limited to, notice 
that VA will decide the claim based on 
the evidence of record unless the 
claimant submits the records VA was 
unable to obtain; and 

(iv) A notice that the claimant is ul-
timately responsible for providing the 
evidence. 

(2) If VA becomes aware of the exist-
ence of relevant records before deciding 
the claim, VA will notify the claimant 
of the records and request that the 
claimant provide a release for the 
records. If the claimant does not pro-
vide any necessary release of the rel-
evant records that VA is unable to ob-
tain, VA will request that the claimant 
obtain the records and provide them to 
VA. 

(Authority: 38 U.S.C. 5103A(b)(2)) 

(f) For the purpose of the notice re-
quirements in paragraphs (b) and (e) of 
this section, notice to the claimant 
means notice to the claimant or his or 
her fiduciary, if any, as well as to his 
or her representative, if any. 

(Authority: 38 U.S.C. 5102(b), 5103(a)) 

(g) The authority recognized in sub-
section (g) of 38 U.S.C. 5103A is reserved 
to the sole discretion of the Secretary 
and will be implemented, when deemed 
appropriate by the Secretary, through 
the promulgation of regulations. 

(Authority: 38 U.S.C. 5103A(g)) 

[66 FR 45630, Aug. 29, 2001, as amended at 73 
FR 23356, Apr. 30, 2008; 84 FR 169, Jan. 18, 
2019; 86 FR 42732, Aug. 5, 2021; 87 FR 26125, 
May 3, 2022] 

§ 3.160 Status of claims. 
(a) Complete claim. A submission of an 

application form prescribed by the Sec-
retary, whether paper or electronic, 
that meets the following requirements: 

(1) A complete claim must provide 
the name of the claimant; the relation-

ship to the veteran, if applicable; and 
sufficient information for VA to verify 
the claimed service, if applicable. 

(2) A complete claim must be signed 
by the claimant or a person legally au-
thorized to sign for the claimant. 

(3) A complete claim must identify 
the benefit sought. 

(4) A description of any symptom(s) 
or medical condition(s) on which the 
benefit is based must be provided to 
the extent the form prescribed by the 
Secretary so requires. 

(5) For nonservice-connected dis-
ability or death pension and parents’ 
dependency and indemnity compensa-
tion claims, a statement of income 
must be provided to the extent the 
form prescribed by the Secretary so re-
quires; and 

(6) For supplemental claims, poten-
tially new evidence must be identified 
or included. 

(b) Original claim. The initial com-
plete claim for one or more benefits on 
an application form prescribed by the 
Secretary. 

(c) Pending claim. A claim which has 
not been finally adjudicated. 

(d) Finally adjudicated claim. A claim 
that is adjudicated by the Department 
of Veterans Affairs as either allowed or 
disallowed is considered finally adju-
dicated when: 

(1) For legacy claims not subject to 
the modernized review system, which-
ever of the following occurs first: 

(i) The expiration of the period in 
which to file a Notice of Disagreement, 
pursuant to the provisions of § 19.52(a) 
or § 20.502(a) of this chapter, as applica-
ble; or 

(ii) Disposition on appellate review. 
(2) For claims under the modernized 

review system, the expiration of the 
period in which to file a review option 
available under § 3.2500 or disposition 
on judicial review where no such re-
view option is available. 

(e) Reopened claims prior to effective 
date of modernized review system. An ap-
plication for a benefit received prior to 
the effective date provided in § 19.2(a) 
of this chapter, after final disallowance 
of an earlier claim that is subject to re-
adjudication on the merits based on re-
ceipt of new and material evidence re-
lated to the finally adjudicated claim, 
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