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PART 386—CREDIT ASSISTANCE 
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AUTHORITY: 33 U.S.C. 3901 et seq. 

SOURCE: 88 FR 32675, May 22, 2023, unless 
otherwise noted. 

§ 386.1 Purpose and scope. 
The Water Infrastructure Finance 

and Innovation Act of 2014 (WIFIA) au-
thorized a new Federal credit program 
for water resources infrastructure 
projects to be administered by the U.S. 
Army Corps of Engineers (Corps). Title 
1, Division D of the Consolidated Ap-
propriations Act, 2021, and Division J, 
Title III of the Infrastructure Invest-
ment and Jobs Act limits the program 
to safety projects to maintain, up-
grade, and repair dams identified in the 
National Inventory of Dams with a pri-
mary owner type of State, local gov-
ernment, public utility or private. The 
purpose of this rule is to establish the 
process by which the Corps will admin-
ister such credit assistance, including 
the assessment of fees, and to set forth 
the policies and procedures that the 
Corps will use for receiving, evalu-
ating, approving applications, and serv-
icing and monitoring direct loans and 
loan guarantees. 

§ 386.2 Definitions. 
The following definitions apply to 

this part: 
(a) Application means the form and 

attachments submitted by prospective 
borrowers that have been selected to 
apply for credit assistance after the re-
view of letters of interest. 

(b) Borrower means any entity that 
enters into a direct loan or Loan Guar-
antee Agreement with the Corps that is 
primarily liable for payment of the 
principal or interest on a Federal cred-
it instrument. ‘‘Borrower’’ is synony-
mous with ‘‘obligor.’’ ‘‘Obligor’’ is used 
in place of borrower in this part when-
ever ‘‘obligor’’ appears in a cor-
responding section of WIFIA. 

(c) Clean energy means systems, proc-
esses, and best practices for producing, 
converting, storing, transmitting, dis-
tributing, and consuming energy that 
avoid, reduce, or sequester the amount 
of greenhouse gas (GHG) emitted to, or 
concentrated in, the atmosphere. 

(d) Community means a collection of 
people in a geographic area having one 
or more characteristic in common. The 
geographic area may be contained 
within or cross political subdivisions of 
States. 

(e) Credit agreement means a contrac-
tual agreement (or agreements) be-
tween the Corps and a borrower (and 
the lender, if applicable) establishing 
the terms and conditions, rules, and re-
quirements of a secured loan or loan 
guarantee. 

(f) Credit assistance means a secured 
loan or loan guarantee under 33 U.S.C. 
3908. 

(g) Credit subsidy shall have the same 
meaning as ‘‘cost’’ under section 502(5) 
of the Federal Credit Reform Act of 
1990 (2 U.S.C. 661a(5)), which is the net 
present value at the time the Loan 
Agreement or Loan Guarantee Agree-
ment is executed. The credit subsidy 
cost for a given project is the net 
present value, at the time the Loan 
Agreement or Loan Guarantee Agree-
ment is executed of the following esti-
mated cash flows, discounted to the 
point of disbursement: 

(1) Payments by the Government to 
cover defaults and delinquencies, inter-
est subsidies, or other payments; less 

(2) Payments to the Government in-
cluding origination and other fees, pen-
alties, and recoveries including the ef-
fects of changes in loan or debt terms 
resulting from the exercise by the bor-
rower, eligible lender, or other holder 
of an option included in a Loan Agree-
ment or Loan Guarantee Agreement. 
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1 Currently available at https:// 
screeningtool.geoplatform.gov. 

(h) Economically disadvantaged commu-
nity refers to a community that meets 
one of the following criteria: 

(1) Low-income; 
(2) Unemployment rate above na-

tional average; 
(3) Indian country as defined in 18 

U.S.C. 1151 or in the proximity of an 
Alaska Native Village; 

(4) U.S. Territories; or 
(5) Identified as disadvantaged by the 

Climate and Economic Justice Screen-
ing Tool (developed by the Council on 
Environmental Quality).1 

(i) Economically justified means that 
the anticipated benefits will exceed the 
costs. 

(j) Eligible entity means one of the fol-
lowing: 

(1) A corporation; 
(2) A partnership; 
(3) A joint venture; 
(4) A trust; 
(5) A State, or local government enti-

ty, agency, or instrumentality; 
(6) A Tribal government or consor-

tium of Tribal governments; or 
(7) A State infrastructure financing 

authority. 
(k) Eligible project costs means the 

amounts, which are paid by, or for the 
account of, a borrower in connection 
with a project, including the cost of: 

(1) Development-phase activities, in-
cluding planning, feasibility analysis 
(including any related analysis nec-
essary to carry out an eligible project), 
revenue forecasting, environmental re-
view, permitting, preliminary engi-
neering and design work, and other 
pre-construction activities. 

(2) Construction, reconstruction, re-
habilitation, and replacement activi-
ties. 

(3) Acquisition of real property or an 
interest in real property (including 
water rights, land relating to the 
project, and improvements to land), en-
vironmental mitigation, construction 
contingencies, and acquisition of 
equipment; and 

(4) Capitalized interest necessary to 
meet market requirements, reasonably 
required reserve funds, capital issuance 
expenses, and other carrying costs dur-
ing construction. Capitalized interest 

on the Federal credit instrument is not 
an eligible project cost. 

(l) Environmentally acceptable means 
the project will satisfy all applicable 
and necessary environmental require-
ments to include those identified in 
Sec. 386.5(a), such as the National Envi-
ronmental Policy Act (NEPA). 

(m) Federal credit instrument means a 
secured loan or loan guarantee author-
ized to be made available under 33 
U.S.C. 3901–3914 with respect to a 
project. 

(n) Investment-grade rating means a 
rating category of BBB minus, Baa3, 
bbb minus, BBB (low), or higher as-
signed by a nationally recognized sta-
tistical rating organization (NRSRO) 
to project obligations offered into the 
capital markets. 

(o) Iron and steel products means the 
following products made primarily of 
iron or steel: lined or unlined pipes and 
fittings, manhole covers and other mu-
nicipal castings, hydrants, tanks, 
flanges, pipe clamps and restraints, 
valves, structural steel, reinforced pre-
cast concrete, and construction mate-
rials. 

(p) Lender means any non-Federal 
qualified institutional buyer (as de-
fined in 17 CFR 230.144A(a), known as 
Rule 144A(a) of the Securities and Ex-
change Commission and issued under 
the Securities Act of 1933 (15 U.S.C. 77a 
et seq.)), including: 

(1) A qualified retirement plan (as de-
fined in section 4974(c) of the Internal 
Revenue Code of 1986, 26 U.S.C. 4974(c)) 
that is a qualified institutional buyer; 

(2) A governmental plan (as defined 
in section 414(d) of the Internal Rev-
enue Code of 1986, 26 U.S.C. 414(d)) that 
is a qualified institutional buyer; and 

(3) The Federal Financing Bank. 
(q) Loan guarantee means any guar-

antee or other pledge by the Secretary 
of the Army (Secretary) to pay all or 
part of the principal of and interest on 
a loan or other debt obligation issued 
by a borrower and funded by a lender. 

(r) Low income means the area has a 
per capita income of 80 percent or less 
of the national average. 

(s) Nationally recognized statistical rat-
ing organization (NRSRO) means a cred-
it rating agency identified and reg-
istered by the Office of Credit Ratings 
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in the Securities and Exchange Com-
mission under 15 U.S.C. 78c. 

(t) Non-Federal means an organiza-
tion that is not an agency or instru-
mentality of the Federal Government, 
including State, interstate, Indian 
Tribal, or local government, as well as 
private organizations. 

(u) Preliminary application means the 
form and attachments prospective bor-
rowers submit to the Corps to be con-
sidered for credit assistance following 
the announcement of available fund-
ing. 

(v) Project means: 
(1) Safety projects to maintain, up-

grade, and repair dams (including dam 
removal) identified in the National In-
ventory of Dams with a primary owner 
type of State, local government, public 
utility, or private; and which meets the 
statutory requirements of Title 1, Divi-
sion D of the Consolidated Appropria-
tions Act 2021, meet the criteria out-
lined in 85 FR 39189 (see division D of 
the Further Consolidated Appropria-
tions Act, 2020 (Pub. L. 116–94)). 

(2) Any project that meets the cri-
teria in paragraph (v)(1) of this section 
must also be a project for flood damage 
reduction, hurricane and storm damage 
reduction, aquatic environmental res-
toration, coastal or inland harbor navi-
gation improvement, or inland and in-
tracoastal waterways navigation im-
provement that the Secretary deter-
mines is technically sound, economi-
cally justified, and environmentally 
acceptable, including— 

(i) A project to reduce flood damage; 
(ii) A project to restore aquatic eco-

systems; 
(iii) A project to improve the inland 

and intracoastal waterways navigation 
system of the United States; and 

(iv) A project to improve navigation 
of a coastal inland harbor of the United 
States, including channel deepening 
and construction of associated general 
navigation features. 

(3) Acquisition of real property or an 
interest in real property for a project 
that meets the criteria under para-
graph (v)(1) of this section— 

(i) If the acquisition is integral to a 
project eligible for WIFIA credit assist-
ance; or 

(ii) Pursuant to an existing plan 
that, in the judgment of the Secretary, 

would mitigate the environmental im-
pacts of water resources infrastructure 
projects otherwise eligible for WIFIA 
credit assistance. 

(4) A combination of projects secured 
by a common security pledge, each of 
which is eligible for WIFIA credit as-
sistance, for which an eligible entity, 
or a combination of eligible entities, 
submits a single application. 

(w) Project obligation means any note, 
bond, debenture, or other debt obliga-
tion issued by a borrower in connection 
with the financing of a project, other 
than a Federal credit instrument. 

(x) Projected substantial completion 
date means the expected date as deter-
mined by the Secretary, at which the 
stage in the progress of the project 
when the project or designated portion 
thereof is sufficiently complete in ac-
cordance with the contract documents 
so that the project or designated por-
tion thereof can be used for its in-
tended use. 

(y) Prospective borrower means an eli-
gible entity seeking credit assistance. 

(z) Publicly sponsored means the obli-
gor can demonstrate, to the satisfac-
tion of the Secretary, that it has con-
sulted with the affected State, local, or 
Tribal government in which the project 
is located, or is otherwise affected by 
the project, and that such government 
supports the proposed project. Support 
can be shown by a certified letter 
signed by the approving municipal de-
partment or similar agency, mayor or 
other similar designated authority, 
local ordinance, or any other means by 
which local government approval can 
be evidenced. 

(aa) Secured loan means a direct loan 
or other debt obligation (including a 
note, bond, debenture, and sale or lease 
financing arrangement) issued by a 
borrower funded by the Secretary in 
connection with the financing of a 
project under 33 U.S.C. 3908. 

(bb) Small community means a com-
munity of not more than 25,000 individ-
uals. 

(cc) State means any of the fifty 
States, the District of Columbia, Puer-
to Rico, or any other territory or pos-
session of the United States. 

(dd) State infrastructure financing au-
thority means the State entity estab-
lished or designated by the Governor of 
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a State to receive a capitalization 
grant provided by, or otherwise carry 
out the requirements of, title VI of the 
Federal Water Pollution Control Act 
(33 U.S.C. 1381 et seq.) or section 1452 of 
the Safe Drinking Water Act (42 U.S.C. 
300j–12). 

(ee) Subsidy amount means the dollar 
amount of budget authority that is suf-
ficient to cover the estimated long- 
term cost to the Federal Government 
of a Federal credit instrument, cal-
culated on a net present value basis, 
excluding administrative costs and any 
incidental effects on the governmental 
receipts or outlays in accordance with 
the provisions of the Federal Credit Re-
form Act of 1990 (2 U.S.C. 661 et seq.). 

(ff) Substantial completion means the 
stage in the progress of the project 
when the project or designated portion 
thereof is sufficiently complete in ac-
cordance with the contract documents 
so that the project or designated por-
tion thereof can be used for its in-
tended use. 

(gg) Technically sound means the 
project will meet all applicable engi-
neering, safety, and other technical 
standards. 

(hh) Term sheet means a contractual 
agreement between the Corps and the 
borrower (and the lender, if applicable) 
that sets forth the key business terms 
and conditions of a Federal credit in-
strument. 

(ii) Territory means each of the com-
monwealths, territories, and posses-
sions of the United States established 
in Title 48 of the U.S.C. 

(jj) Treatment works has the meaning 
given the term in section 212 of the 
Federal Water Pollution Control Act 
(33 U.S.C. 1292). 

(kk) Unemployment rate above national 
average means the area has an unem-
ployment rate that is, for the most re-
cent 24-month period for which data 
are available, at least 1 percent greater 
than the national average unemploy-
ment rate. 

(ll) WIFIA means the Water Infra-
structure Finance and Innovation Act 
of 2014 (Pub. L. 113–121), as amended. 

§ 386.3 Limitations on assistance. 
(a) The total amount of credit assist-

ance offered to any project under this 
part shall not exceed 49% of the reason-

ably anticipated eligible project costs, 
or, if the secured loan does not receive 
an investment grade rating, the total 
amount of credit assistance shall not 
exceed the amount of the senior project 
obligations of the project (33 U.S.C. 
3908(b)(2)(B)). 

(b) Notwithstanding paragraph (a) of 
this section, the Secretary may offer 
credit assistance in excess of 49% of the 
reasonably anticipated eligible project 
costs as long as such excess assistance 
combined for all projects does not re-
quire greater than 25% of the subsidy 
amount made available for the fiscal 
year, per 33 U.S.C. 3912(d). 

(1) Use of the authority to offer cred-
it assistance in excess of 49% of the an-
ticipated eligible project costs shall be 
considered on a case by case basis. 

(2) In the event this authority is 
used, all other criteria and require-
ments described in this part must be 
met and adhered to. 

(c) For each project receiving credit 
assistance, total Federal assistance 
may not exceed 80% of the total project 
costs, except for certain rural water 
projects authorized to be carried out by 
the Secretary of the Interior that in-
cludes among its beneficiaries a feder-
ally recognized Indian Tribe and for 
which the authorized Federal share of 
the total project costs is greater than 
80%, and in accordance with 85 FR 39189 
(see division D of the Further Consoli-
dated Appropriations Act, 2020 (Pub. L. 
116–94)). 

(d) Proceeds from the credit assist-
ance shall not be utilized to provide 
cash contributions to the Corps for 
project related costs, except for such 
fees as allowed by 33 U.S.C. 3908(b)(7), 
limited to the application, transaction 
processing, and servicing fees as de-
scribed in § 386.15. 

(e) Costs incurred, and the value of 
any integral in-kind contributions 
made, before receipt of credit assist-
ance may be considered in calculating 
eligible project costs only upon ap-
proval of the Secretary. Such costs and 
integral in-kind contributions must be 
directly related to the development or 
execution of the project and must be 
eligible project costs as defined in 
§ 386.2. In addition, such costs, exclud-
ing the value of any integral in-kind 
contributions, are payable from the 
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proceeds of the Federal credit instru-
ment and shall be considered incurred 
costs for purposes of paragraph (h) of 
this section. Capitalized interest on the 
Federal credit instrument is not eligi-
ble for calculating eligible project 
costs. 

(f) No costs financed internally or 
with interim funding may be refi-
nanced under this part later than a 
year following substantial completion 
of the project. 

(g) The Secretary shall not obligate 
funds in the form of a loan or loan 
guarantee for a project prior to: 

(1) To issuance of a determination 
that the Federal action is eligible for a 
Categorical Exclusion: 

(2) Issuance of a Finding of No Sig-
nificant Impact; or 

(3) Issuance of a Record of Decision 
under the National Environmental Pol-
icy Act (NEPA), 42 U.S.C. 4321 et seq. 

(h) The Secretary shall fund a se-
cured loan based on the project’s fi-
nancing needs. The credit agreement 
shall include the anticipated schedule 
for such loan disbursements. Actual 
disbursements will be based on in-
curred costs, and in accordance with 
the approved construction plan, as evi-
denced by invoices or other documenta-
tion acceptable to the Secretary. 

(i) The interest rate on a secured 
loan will be equal to or greater than 
the yield on U.S. Treasury securities of 
comparable maturity on the date of 
execution of the credit agreement as 
identified through use of the daily rate 
tables published by the Bureau of the 
Fiscal Service for the State and Local 
Government Series (SLGS) invest-
ments. The yield on comparable Treas-
ury securities will be estimated by add-
ing one basis point to the SLGS daily 
rate with a maturity that is closest to 
the weighted average loan life of the 
Federal credit instrument, per 33 
U.S.C. 3908(b)(4). 

(j) The final maturity date of a se-
cured loan will be the earlier of the 
date that is 35 years after the date of 
substantial completion of the project, 
as determined by the Secretary and 
identified in the credit agreement, or if 
the useful life of the project, as deter-
mined by the Secretary, is less than 35 
years, the useful life of the project; 
however, the final maturity date of a 

secured loan to a State infrastructure 
financing authority will be not later 
than 35 years after the date on which 
amounts are first disbursed. In deter-
mining the useful life of the project, 
for the purposes of establishing the 
final maturity date of the Federal 
credit instrument, the Secretary will 
consider the useful economic life of the 
asset(s) being financed. 

(k) A secured loan will not be subor-
dinated to the claims of any holder of 
project obligations in the event of 
bankruptcy, insolvency, or liquidation 
of the borrower of the project (33 U.S.C. 
3908(b)(6)). 

(l) The Corps will establish a repay-
ment schedule for a secured loan or 
loan guarantee based on the projected 
cash flow from project revenues and 
other repayment sources. Scheduled 
loan or loan guarantee repayments of 
principal and interest on a secured loan 
or loan guarantee will commence not 
later than 5 years after the projected 
date of substantial completion of the 
project at the time of execution of the 
Loan Agreement or Loan Guarantee 
Agreement, as determined by the Sec-
retary (33 U.S.C. 3908(c)(A)); however, 
scheduled loan or loan guarantee re-
payments of principal and interest on a 
secured loan to a State infrastructure 
financing authority will commence not 
later than 5 years after the date on 
which amounts are first disbursed. The 
final maturity of the credit agreement 
shall be in no instance later than 35 
years after the projected date of sub-
stantial completion of the project at 
the time of execution of the Loan 
Agreement or Loan Guarantee Agree-
ment. 

§ 386.4 Application process. 
(a) Each fiscal year for which budget 

authority is made available by Con-
gress, the Corps shall publish a solici-
tation to announce the availability of 
credit assistance. It will specify how to 
electronically submit a preliminary ap-
plication, the estimated amount of 
funding available to support Federal 
credit instruments, contact name(s), 
and other details for submissions and 
funding approvals. 

(b) Prospective borrowers seeking 
credit assistance under this part will 
be required to follow an application 
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process requiring submission of the 
preliminary application as designated 
in the solicitation to announce the 
availability of credit assistance. In ad-
dition, the extent to which the project 
financing plan includes any other form 
of Federal assistance (including 
grants), in addition to WIFIA credit as-
sistance, will be required to be pro-
vided in the application. 

(c) Following approval of the term 
sheet, and/or negotiation of satisfac-
tory terms and conditions of the Fed-
eral credit instrument, the prospective 
borrower will proceed to closing, as de-
scribed in § 386.13. 

§ 386.5 Federal requirements. 
All projects receiving credit assist-

ance under this part shall comply, 
where applicable, with: 

(a) Environmental authorities. (1) The 
National Environmental Policy Act of 
1969, 42 U.S.C. 4321 et seq.; 

(2) Archeological and Historic Preser-
vation Act, 16 U.S.C. 469–469c; 

(3) Clean Air Act, 42 U.S.C. 7401 et 
seq.; 

(4) Clean Water Act, 33 U.S.C. 1251 et 
seq.; 

(5) Coastal Barrier Resources Act, 16 
U.S.C. 3501 et seq.; 

(6) Coastal Zone Management Act, 16 
U.S.C. 1451 et seq.; 

(7) Endangered Species Act, 16 U.S.C. 
1531 et seq.; 

(8) Federal Actions to Address Envi-
ronmental Justice in Minority Popu-
lations and Low-Income Populations, 
Executive Order 12898, 3 CFR, 1994 
Comp., p. 859; 

(9) Floodplain Management, Execu-
tive Order 11988, as amended by Execu-
tive Order 13690; 

(10) Protection of Wetlands, Execu-
tive Order 11990, 3 CFR, 1977 Comp., p. 
121, as amended by Executive Order 
12608, 3 CFR, 1987 Comp., p. 245; 

(11) Farmland Protection Policy Act, 
7 U.S.C. 4201 et seq.; 

(12) Fish and Wildlife Coordination 
Act, 16 U.S.C. 661–666c, as amended; 

(13) Magnuson-Stevens Fishery Con-
servation and Management Act, 16 
U.S.C. 1801 et seq.; 

(14) National Historic Preservation 
Act, 54 U.S.C. 300101 et seq..; 

(15) Safe Drinking Water Act, 42 
U.S.C. 300f et seq.; and 

(16) Wild and Scenic Rivers Act, 16 
U.S.C. 1271 et seq. 

(b) Economic and miscellaneous au-
thorities. (1) Debarment and Suspen-
sion, Executive Order 12549, 3 CFR, 1986 
Comp., p. 189; 

(2) New Restrictions on Lobbying, 31 
U.S.C. 1352; 

(3) Prohibitions relating to violations 
of the Clean Water Act or Clean Air 
Act with respect to Federal contracts, 
grants, or loans under 42 U.S.C. 7606 
and 33 U.S.C. 1368, and Executive Order 
11738, 3 CFR, 1971–1975 Comp., p. 799; 
and 

(4) The Uniform Relocation Assist-
ance and Real Property Acquisition 
Policies Act of 1970, 42 U.S.C. 4601 et 
seq. 

(c) Civil rights, nondiscrimination, 
equal employment opportunity authori-
ties. (1) Age Discrimination Act, 42 
U.S.C.6101 et seq.; 

(2) Equal Employment Opportunity, 
Executive Order 11246, 3 CFR, 1964–1965 
Comp., p. 339; 

(3) Section 504 of the Rehabilitation 
Act, 29 U.S.C. 794, supplemented by Ex-
ecutive Orders 11914, 3 CFR, 1976 Comp., 
p. 117, and 11250, 3 CFR, 1964–1965 
Comp., p. 351; and 

(4) Title VI of the Civil Rights Act of 
1964, 42 U.S.C. 2000d et seq. 

(d) Others authorities. Other Federal 
and compliance requirements as may 
be applicable. 

§ 386.6 Floodplain management. 
(a) In making WIFIA funding deci-

sions under this part, the Corps will 
follow the requirements of Executive 
Order (E.O.) 11988, as amended by E.O. 
13690, and Engineering Regulation (ER) 
1165–2–26, ‘‘Implementation of E.O. 
11988 on Floodplain Management’’. Ap-
plicants shall submit information re-
garding the project that is sufficient 
for the Corps to determine that the 
project is in compliance with the re-
quirements of E.O. 11988 and ER 1165–2– 
26. 

(b) Projects funded under this part 
will meet or exceed applicable State, 
local, Tribal, and territorial standards 
for flood risk and floodplain manage-
ment, as well as E.O. 11988. 

(c) All projects under this part are 
considered Federal actions under E.O. 
11988 and thus, project applicants shall 
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determine whether the proposed 
project will occur in the floodplain. If 
the project is located within the flood-
plain, the applicant must determine 
whether the action is critical or not 
and what floodplain standard to follow. 
The Corps will implement the Federal 
Flood Risk Management Standard 
(FFRMS), where appropriate, which is 
a flood standard established by E.O. 
13690, that aims to build a more resil-
ient future through the encouragement 
of consideration of current and future 
risk when Federal investments are 
used to build or rebuild near 
floodplains. The Corps will ensure un-
wise uses are avoided, where possible, 
including the increase or transfer of 
flood risks, resulting in adverse im-
pacts to human health, safety, welfare, 
property, natural resources, or func-
tions of floodplains. Further guidance 
on implementation of E.O. 11988 can be 
found in the Corps ER 1165–2–26 (30 
March 1984). Further information on 
FFRMS can be found at https:// 
www.iwr.usace.army.mil/Missions/Flood- 
Risk-Management/Flood-Risk-Manage-
ment-Program/About-the-Program/Policy- 
and-Guidance/Federal-Flood-Risk-Man-
agement-Standard/. 

§ 386.7 American iron and steel. 
(a) All projects receiving credit as-

sistance under this part for construc-
tion, alteration, maintenance, or repair 
of a project shall use only iron and 
steel products produced in the United 
States, unless waiver of the require-
ment in this paragraph (a) is granted 
by an official authorized to do so. 

(b) Consistent with 33 U.S.C. 3914(b), 
‘‘iron and steel products’’ means the 
following products made primarily of 
iron or steel: lined or unlined pipes and 
fittings, manhole covers and other mu-
nicipal castings, hydrants, tanks, 
flanges, pipe clamps and restraints, 
valves, structural steel, reinforced pre-
cast concrete and construction mate-
rials. Equipment employed in construc-
tion that does not become part of the 
project is not an ‘‘iron and steel prod-
uct’’ for the purpose of this section. 

§ 386.8 Labor standards. 
All laborers and mechanics employed 

by contractors or subcontractors on 
projects receiving credit assistance 

under this part shall be paid wages at 
rates not less than those prevailing for 
the same type of work on similar con-
struction in the immediate locality, as 
determined by the Secretary of Labor. 

§ 386.9 Investment-grade ratings. 
(a) At the time a prospective bor-

rower submits an application, the 
Corps shall require a preliminary rat-
ing opinion letter. The letter is a con-
ditional credit assessment from a 
NRSRO that provides a preliminary in-
dication of the project’s overall credit-
worthiness and that specifically ad-
dresses the potential of the project’s 
senior debt obligations, which may in-
clude, or be limited to, the Federal 
credit instrument to achieve an invest-
ment-grade rating, and address the rat-
ing of obligations similar to those pro-
posed for the Federal credit instrument 
when the Federal credit instrument is 
not a senior debt obligation. The re-
quirement of this paragraph (a) may be 
met, on a case-by-case basis, by accept-
ing a recent credit rating of obligations 
that have a lien on the revenues 
pledged for repayment. This rating 
should be based on an unenhanced 
analysis of the underlying pledged 
source of repayment and not give any 
credit to any prospective loan guar-
antee provided by the U.S. Govern-
ment. 

(b) Consistent with 33 U.S.C. 
3907(a)(D)(ii), the full funding of a Fed-
eral credit instrument shall be contin-
gent on: 

(1) The assignment of investment- 
grade ratings by NRSROs to all project 
obligations that have a lien on the 
pledged security senior to that of the 
Federal credit instrument on the 
pledged security; or 

(2)(i) In the event that the Federal 
credit instrument is: 

(A) A senior debt obligation; 
(B) Pari passu with the senior project 

obligations; or 
(C) A general obligation of the pro-

spective borrower, to the Federal cred-
it instrument. 

(ii) The applicant must provide at 
least one final rating opinion letter 
which provides a credit rating on the 
direct loan or the unenhanced Federal 
credit instrument. This rating should 
be based on an unenhanced analysis of 
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the underlying pledged source of repay-
ment and not give any credit to the 
loan or loan guarantee provided by the 
U.S. Government. 

(c) Neither the preliminary rating 
opinion letter nor the final ratings 
should reflect the effect of bond insur-
ance, unless that insurance provides 
credit enhancement that secures 
WIFIA obligation. 

§ 386.10 Threshold criteria. 

(a) To be eligible to receive Federal 
credit assistance under this part, a 
project shall meet the following 
threshold criteria: 

(1) The project and prospective bor-
rower shall be creditworthy. 

(2) A project shall have eligible 
project costs that are reasonably an-
ticipated to equal or exceed $20 mil-
lion. 

(3) A Federal credit instrument: 
(i) Shall be repayable, in whole or in 

part, from State or local taxes, user 
fees, or other dedicated revenue 
sources that also secure the senior 
project obligations of the project; 

(ii) Shall include a rate covenant, 
coverage requirement, or similar secu-
rity feature supporting the project ob-
ligations; and 

(iii) May have a lien on revenues sub-
ject to any lien securing project obliga-
tions. 

(4) In the case of a project that is un-
dertaken by an entity that is not a 
State or local government or an agency 
or instrumentality of a State or local 
government, or a Tribal government or 
consortium of Tribal governments, the 
project that the entity is undertaking 
shall be publicly sponsored. 

(5) The prospective borrower shall 
have developed an operations and 
maintenance plan that identifies ade-
quate revenues to operate, maintain, 
and repair the project during its useful 
life. If the borrower is a State infra-
structure financing authority, it shall 
have ensured and will ensure that its 
borrowers have a plan for the eligible 
projects they are undertaking that 
identifies adequate revenues to oper-
ate, maintain and repair such projects 
during the useful life of such projects. 
The requirement in this paragraph 
(a)(5) may be met through the develop-

ment of a written plan or a financial 
model. 

(b) With respect to paragraph (a)(3) of 
this section, the Secretary may accept 
general obligation pledges or general 
corporate promissory pledges and will 
determine the acceptability of other 
pledges and forms of collateral as dedi-
cated revenue sources on a case-by-case 
basis. The Secretary shall not accept a 
pledge of Federal funds, regardless of 
source, as security for the Federal 
credit instrument. 

(c) The provision at 33 U.S.C. 3907(c) 
provides that nothing in section 3907(c) 
(which includes eligibility require-
ments and selection criteria for 
projects and entities receiving WIFIA 
assistance) is intended to supersede the 
applicability of other requirements of 
Federal law, including regulations. 

§ 386.11 Selection criteria. 

The selection criteria in paragraphs 
(a) through (l) of this section will be 
used for evaluating and selecting 
among eligible projects to receive cred-
it assistance: 

(a) The extent to which the project is 
nationally or regionally significant, 
with respect to the generation of eco-
nomic and public benefits, such as— 

(1) The reduction of flood risk; 
(2) The improvement of water quality 

and quantity, including aquifer re-
charge; 

(3) The protection of drinking water, 
including source water protection; 

(4) The support of domestic and inter-
national commerce; and 

(5) The restoration of degraded 
aquatic ecosystem structures. 

(b) The extent to which the project 
financing plan includes public or pri-
vate financing, in addition to WIFIA 
credit assistance. 

(c) The likelihood that WIFIA credit 
assistance would enable the project to 
proceed at an earlier date than the 
project would otherwise be able or like-
ly to proceed. 

(d) The extent to which the project 
uses new or innovative approaches. 

(e) The amount of budget authority 
required to fund the WIFIA Federal 
credit instrument. 

(f) The extent to which the project— 
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(1) Protects against an extreme 
weather event, such as a flood or hurri-
cane; or 

(2) Helps maintain or protect the en-
vironment. 

(g) The extent to which a project 
serves regions with significant clean 
energy exploration development, or 
production areas. 

(h) The extent to which a project 
serves regions with significant water 
resource challenges, including the need 
to address— 

(1) Water quality concerns in areas of 
regional, national, or international sig-
nificance; 

(2) Water quantity concerns related 
to groundwater, surface water, or other 
water sources; 

(3) Significant flood risk; 
(4) Water resource challenges identi-

fied in existing regional, State, or 
multistate agreements; or 

(5) Water resources with exceptional 
recreational value or ecological assist-
ance. 

(i) The extent to which the project 
addresses identified municipal, State, 
or regional priorities. 

(j) The readiness of the project to 
proceed toward development, including 
a demonstration by the obligor that 
there is a reasonable expectation that 
the contracting process for construc-
tion of the project can commence not 
later than 90 days after the date on 
which a Federal credit instrument is 
obligated for the project under WIFIA. 

(k) The extent to which WIFIA credit 
assistance reduces the overall Federal 
contributions to the project. 

(l) The extent to which the project 
serves economically disadvantaged 
communities and spurs economic op-
portunity for, and minimally adversely 
impacts, economically disadvantaged 
communities and their populations. 

§ 386.12 Term sheets and approvals. 
(a) The Corps, after review and eval-

uation of an application, and all other 
required documents submitted by a 
prospective borrower, may offer to 
such prospective borrower a written 
term sheet and/or a credit agreement, 
including detailed terms and condi-
tions that must be met. 

(b) The issuance of a term sheet, 
upon execution by the Secretary, does 

not constitute a commitment by the 
Secretary to enter into the Loan 
Agreement or Loan Guarantee Agree-
ment. Execution of the Loan Agree-
ment or Loan Guarantee Agreement 
represents obligation by the Secretary. 

§ 386.13 Closing on the Loan Agree-
ment or Loan Guarantee Agree-
ment. 

(a) Only a Loan Agreement or Loan 
Guarantee Agreement executed by the 
Secretary can obligate the Corps to 
issue a loan or loan guarantee. The 
Corps is not bound by oral representa-
tions. Each Loan Agreement or Loan 
Guarantee Agreement shall contain the 
following requirements and conditions, 
and shall not be executed until the 
Corps determines that the following re-
quirements and conditions are satis-
fied: 

(1) Except if explicitly authorized by 
an Act of Congress, no Federal funds, 
proceeds of Federal loans, or proceeds 
of loans guaranteed by the Federal 
Government may be used by a borrower 
to pay for credit subsidy costs, admin-
istrative fees, or other fees charged by 
or paid to the Corps relating to the 
WIFIA program; however, proceeds of 
the Federal credit instrument may be 
used to pay for such administrative or 
other fees but may not be used to pay 
an ‘‘Optional Credit Subsidy Fee’’. 

(2) At closing, the Corps will ensure 
that the following requirements and 
conditions are or will be satisfied pur-
suant to the credit agreement or other-
wise: 

(i) The project qualifies as an eligible 
project under WIFIA; 

(ii) The face value of the credit 
agreement is limited to no more than 
49 percent of reasonably anticipated el-
igible project costs, or if credit assist-
ance in excess of 49 percent has been 
approved, no more than the percentage 
of eligible project costs agreed upon, 
not to exceed 80 percent of total 
project costs; 

(iii) If the credit instrument is a loan 
guarantee, the loan guarantee does not 
finance, either directly or indirectly, 
tax exempt debt obligations, consistent 
with the requirements of section 149(b) 
of the Internal Revenue Code; 

(iv) The amount of the credit agree-
ment, when combined with other funds, 
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will be sufficient to carry out the 
project, including adequate contin-
gency funds; 

(v) The borrower is pledging collat-
eral and/or providing a general obliga-
tion pledge, determined by the Corps to 
be necessary to secure the repayment 
of the credit agreement; 

(vi) The credit agreement and related 
documents include detailed terms and 
conditions necessary and appropriate 
to protect the interest of the United 
States in the case of default; 

(vii) There is satisfactory evidence 
that the applicant is willing, com-
petent, and capable of performing the 
terms and conditions of the credit 
agreement, and will diligently pursue 
the project; 

(viii) The applicant has taken and is 
obligated to continue to take those ac-
tions necessary to perfect and main-
tain liens on assets which are pledged 
as security for the credit agreement, as 
allowed under State or local law; 

(ix) The Corps or its representatives 
have access to the project site at all 
reasonable times in order to monitor 
the performance of the project; 

(x) The Corps and the applicant agree 
as to the information that will be made 
available to the Corps and the informa-
tion that will be made publicly avail-
able; 

(xi) The applicant will file or has 
filed applications for or obtained any 
required regulatory approvals for the 
project and is in compliance, or 
promptly will be in compliance, where 
appropriate, with all Federal, State, 
and local regulatory requirements; 

(xii) The applicant has no delinquent 
Federal debt, including tax liabilities, 
unless the delinquency has been re-
solved with the appropriate Federal 
agency in accordance with the stand-
ards of the Debt Collection Improve-
ment Act of 1996; 

(xiii) Loan proceeds provided under 
the agreement shall not be utilized by 
the applicant to provide cash contribu-
tions to the Corps for project related 
costs, except for such fees as allowed 
by 33 U.S.C. 3908(b)(7), limited to the 
application, transaction processing, 
and servicing fees as described in 
§ 386.15; 

(xiv) Costs incurred with loan pro-
ceeds under the agreement shall not be 

eligible for reimbursement or for the 
transfer of credit toward the non-Fed-
eral cost share of another federally au-
thorized project; 

(xv) The credit agreement and re-
lated agreements contain such other 
terms and conditions as the Corps 
deems reasonable and necessary to pro-
tect the interests of the United States, 
including without limitation provi-
sions for: 

(A) Such collateral and other credit 
support for the credit agreement; and 

(B) Such collateral sharing, priorities 
and voting rights among creditors and 
other intercreditor arrangements as, in 
each case, the Corps deems reasonable 
and necessary to protect the interests 
of the United States; and 

(3) The credit agreement must con-
tain audit provisions which provide, in 
substance, as follows: 

(i) The applicant must keep such 
records concerning the project as are 
necessary to facilitate an effective and 
accurate audit and performance eval-
uation of the project; and 

(ii) The Corps and the Inspector Gen-
eral, or their duly authorized rep-
resentatives, must have access, for the 
purpose of audit and examination, to 
any pertinent books, documents, pa-
pers, and records of the applicant. Ex-
amination of records may be made dur-
ing the regular business hours of the 
applicant, or at any other time mutu-
ally convenient. 

(4) OMB has reviewed and approved 
the Corps calculation of the Credit 
Subsidy Cost of the Loan or Loan 
Guarantee. 

(b) The Corps will set a closing date. 
By the closing date, the prospective 
borrower must have satisfied all of the 
detailed terms and conditions required 
by the Corps and all other contractual, 
statutory, and regulatory require-
ments. In addition, the prospective bor-
rower must have provided at least one 
final rating opinion letter which pro-
vides a credit rating on the final nego-
tiated direct loan or Loan Guarantee 
Agreement that does not take into ac-
count the full faith and credit of the 
United States of America. The prospec-
tive borrower must submit this final 
credit rating letter to the Corps prior 
to closing. If the prospective borrower 
has not satisfied all such terms and 
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conditions by the closing date, the Sec-
retary may set a new closing date or 
reject the application. 

(c) The execution of a Loan Agree-
ment or Loan Guarantee shall rep-
resent approval of the application for 
credit assistance and shall represent 
the legal obligation of budget author-
ity. 

§ 386.14 Reporting requirements. 
The borrower will provide annual au-

dited financial statements, a public 
benefits report, and other reports to 
the Corps in the form and manner 
agreed upon in the credit agreement. 
These other reports may include, but 
are not limited to, an updated financial 
model and construction reports. The 
Corps may conduct periodic financial 
and compliance reviews or audits of the 
borrower and its project, as determined 
necessary by the Corps. 

§ 386.15 Fees. 
(a) Application fee. The Corps will re-

quire a non-refundable application fee 
for each project applying for credit as-
sistance under the WIFIA program. 
The application fee will be due upon 
submission of the application. For pub-
lic applicants with projects serving 
small communities or economically 
disadvantaged communities, the total 
application fee will be $0. For all other 
applications, the total application fee 
will be $25,000. The total application fee 
will be credited to the transaction 
processing fee required under para-
graph (b) of this section. 

(b) Transaction processing fee. Except 
as otherwise provided in paragraph (f) 
of this section, the Corps will require 
an additional transaction processing 
fee for projects selected to receive 
WIFIA assistance upon closing, or if 
the project does not proceed to closing, 
e.g., if the application is withdrawn or 
denied. The proceeds of any such fees 
will be used to pay the remaining por-
tion of the Corps’ cost of providing 
credit assistance and the costs of con-
ducting engineering reviews and re-
taining expert firms, including finan-
cial and legal services, to assist in the 
underwriting of the Federal Credit in-
strument. 

(c) Servicing fee. The Corps will re-
quire borrowers to pay a servicing fee 

for each credit instrument approved for 
funding. Separate fees may apply for 
each type of credit instrument (e.g., a 
secured loan with a single disburse-
ment, or a secured loan with multiple 
disbursements), depending upon the 
costs of servicing the credit instrument 
as determined by the Secretary. Such 
fees will be set at a level sufficient to 
enable the Corps to recover all or a 
portion of the costs to the Federal Gov-
ernment of servicing WIFIA credit in-
struments. 

(d) Optional credit subsidy fee. If, in 
any given year, there is insufficient 
budget authority to fund the credit in-
strument for a qualified project that 
has been selected to receive assistance 
under WIFIA, the Corps and the ap-
proved applicant may agree upon a sup-
plemental fee to be paid by or on behalf 
of the approved applicant at the time 
of execution of the term sheet to re-
duce the subsidy cost of that project. 
No such fee may be included among eli-
gible project costs. 

(e) Reduced fees. To the extent that 
Congress appropriates funds in any 
given year beyond those needed to 
cover internal administrative costs, 
the Corps may utilize such appro-
priated funds to reduce fees for a State 
or local governmental entity, agency, 
or instrumentality, a Tribal govern-
ment or consortium of Tribal govern-
ments that would otherwise be charged 
under paragraph (c) of this section. 

(f) Enhanced monitoring fee. The Corps 
may require payment in full by the 
borrower of additional fees, in an 
amount determined by the Corps, and 
of related fees and expenses of its inde-
pendent consultants and outside coun-
sel, to the extent that such fees and ex-
penses are incurred by or on behalf of 
the Corps and to the extent such third 
parties are not paid directly by the 
borrower, in the event the borrower ex-
periences difficultly relating to tech-
nical, financial, or legal matters or 
other events (e.g., engineering failure 
or financial workouts) which require 
the Corps to incur time or expenses be-
yond standard monitoring. No such fee 
may be included among eligible project 
costs. 

PARTS 387–399 [RESERVED] 
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