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(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 2706.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-

ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 2706.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to handicapped persons. In cases 
where a physical alteration to an his-
toric property is not required because 
of § 2706.150(a)(2) or (a)(3), alternative 
methods of achieving program accessi-
bility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987 a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 
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(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 2706.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section. 

§§ 2706.152–2706.159 [Reserved] 

§ 2706.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and adminstrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 2706.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity. 

§§ 2706.161–2706.169 [Reserved] 

§ 2706.170 Compliance procedures. 

(a) Except as provided in paragraph 
(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
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504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The General Counsel shall be re-
sponsible for coordinating implementa-
tion of this section. Complaints may be 
sent to General Counsel, Federal Mine 
Safety and Health Review Commission, 
1331 Pennsylvania Avenue NW., Suite 
520N, Washington, DC 20004–1710 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 2706.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 22893, 22896, June 23, 1986, as amended 
at 51 FR 22893, June 23, 1986; 67 FR 60863, 
Sept. 27, 2002; 77 FR 48431, Aug. 14, 2012] 

§§ 2706.171–2706.999 [Reserved] 

PARTS 2707–2799 [RESERVED] 
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SUBCHAPTER A—GENERAL 

PART 4000—FILING, ISSUANCE, 
COMPUTATION OF TIME, AND 
RECORD RETENTION 

Subpart A—Filing Rules 

Sec. 
4000.1 What are these filing rules about? 
4000.2 What definitions do I need to know 

for these rules? 
4000.3 What methods of filing may I use? 
4000.4 Where do I file my submission? 
4000.5 Does the PBGC have discretion to 

waive these filing requirements? 

Subpart B—Issuance Rules 

4000.11 What are these issuance rules about? 
4000.12 What definitions do I need to know 

for these rules? 
4000.13 What methods of issuance may I 

use? 
4000.14 What is the safe-harbor method for 

providing an issuance by electronic 
media? 

4000.15 Does the PBGC have discretion to 
waive these issuance requirements? 

Subpart C—Determining Filing and 
Issuance Dates 

4000.21 What are these rules for determining 
the filing or issuance date about? 

4000.22 What definitions do I need to know 
for these rules? 

4000.23 When is my submission or issuance 
treated as filed or issued? 

4000.24 What if I mail my submission or 
issuance using the U.S. Postal Service? 

4000.25 What if I use the postal service of a 
foreign country? 

4000.26 What if I use a commercial delivery 
service? 

4000.27 What if I hand deliver my submis-
sion or issuance? 

4000.28 What if I send a computer disk? 
4000.29 What if I use electronic delivery? 
4000.30 What if I need to resend my filing or 

issuance for technical reasons? 
4000.31 Is my issuance untimely if I miss a 

few participants or beneficiaries? 
4000.32 Does the PBGC have discretion to 

waive any requirements under this part? 

Subpart D—Computation of Time 

4000.41 What are these computation-of-time 
rules about? 

4000.42 What definitions do I need to know 
for these rules? 

4000.43 How do I compute a time period? 

Subpart E—Electronic Means of Record 
Retention 

4000.51 What are these record retention 
rules about? 

4000.52 What definitions do I need to know 
for these rules? 

4000.53 May I use electronic media to satisfy 
PBGC’s record retention requirements? 

4000.54 May I dispose of original paper 
records if I keep electronic copies? 

AUTHORITY: 29 U.S.C. 1083(k), 1302(b)(3). 

SOURCE: 68 FR 61347, Oct. 28, 2003, unless 
otherwise noted. 

Subpart A—Filing Rules 

§ 4000.1 What are these filing rules 
about? 

Where a particular regulation calls 
for their application, the rules in this 
subpart A of part 4000 tell you what fil-
ing methods you may use for any sub-
mission (including a payment) to us. 
They do not cover an issuance from 
you to anyone other than the PBGC, 
such as a notice to participants. Also, 
they do not cover filings with us that 
are not made under our regulations, 
such as procurement filings, litigation 
filings, and applications for employ-
ment with us. (Subpart B tells you 
what methods you may use to issue a 
notice or otherwise provide informa-
tion to any person other than us. Sub-
part C tells you how we determine your 
filing or issuance date. Subpart D tells 
you how to compute various periods of 
time. Subpart E tells you how to main-
tain required records in electronic 
form.) 

§ 4000.2 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
person. You also need to know the fol-
lowing definitions: 

Filing means any notice, information, 
or payment that you submit to us 
under our regulations. 

Issuance means any notice or other 
information you provide to any person 
other than us under our regulations. 

We means the PBGC. 
You means the person filing with us. 
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§ 4000.3 What methods of filing may I 
use? 

(a) Paper filings. Except for the filings 
listed in paragraph (b) of this section, 
you may file any submission with us by 
hand, mail, or commercial delivery 
service. 

(b) Electronic filings. (1) You must file 
premium declarations under part 4007 
of this chapter electronically in ac-
cordance with the instructions on the 
PBGC’s Web site subject to the fol-
lowing provisions: 

(i) This electronic filing requirement 
does not apply to premium information 
to the extent that the PBGC grants an 
exemption for good cause in appro-
priate circumstances. 

(ii) This electronic filing requirement 
does not apply to premium payments 
except to the extent that the PBGC so 
provides in the instructions on the 
PBGC’s Web site. 

(iii) This electronic filing require-
ment does not apply to information 
you file to comply with a request we 
make under § 4007.10(c) of this chapter 
(dealing with providing record informa-
tion in connection with a premium 
compliance review). 

(2) You must submit the information 
required under part 4010 of this chapter 
electronically in accordance with the 
instructions on the PBGC’s Web site, 
except as otherwise provided by the 
PBGC. 

(3) You must file notices under part 
4043 of this chapter electronically in 
accordance with the instructions on 
PBGC’s Web site, http://www.pbgc.gov, 
except as otherwise provided by PBGC. 

(4) When making filings to PBGC 
under parts 4041A, 4245, 4262, and 4281 of 
this chapter (except for notices of ben-
efit reductions and notices of restora-
tion of benefits under part 4281), you 
must submit the information required 
under these parts electronically in ac-
cordance with the instructions on the 
PBGC’s Web site, except as otherwise 
provided by the PBGC. 

(c) Information on how to file. Current 
information on how to file, including 
permitted filing methods, fax numbers, 
and mail and e-mail addresses, is— 

(1) On our Web site, http:// 
www.pbgc.gov; 

(2) In our various printed forms and 
instructions packages; and 

(3) Available by contacting our Cus-
tomer Service Center at 445 12th Street 
SW, Washington, DC 20024–2101; tele-
phone 1–800–400–7242 (for participants), 
or 1–800–736–2444 (for practitioners). (If 
you are deaf or hard of hearing or have 
a speech disability, please dial 7–1–1 to 
access telecommunications relay serv-
ices.) 

[70 FR 11543, Mar. 9, 2005, as amended at 71 
FR 31080, June 1, 2006; 79 FR 13559, Mar. 11, 
2014; 80 FR 55002, Sept. 11, 2015; 80 FR 55745, 
Sept. 17, 2015; 80 FR 57717, Sept. 25, 2015; 86 
FR 36620, July 12, 2021; 87 FR 57825, Sept. 22, 
2022] 

§ 4000.4 Where do I file my submis-
sion? 

To find out where to send your sub-
mission, visit our Web site at http:// 
www.pbgc.gov, see the instructions to 
our forms, or call our Customer Service 
Center (1–800–400–7242 for participants, 
or 1–800–736–2444 for practitioners; TTY/ 
TDD users may call the Federal relay 
service toll-free at 1–800–877–8339 and 
ask to be connected to the appropriate 
number.) Because we have different ad-
dresses for different types of filings, 
you should make sure to use the appro-
priate address for your type of filing. 
For example, some filings (such as pre-
mium payments) must be sent to a 
specified bank, while other filings 
(such as the Standard Termination No-
tice (Form 500)) must be sent to the ap-
propriate department at our offices in 
Washington, DC. You do not have to 
address electronic submissions made 
through our Web site. We are respon-
sible for ensuring that such submis-
sions go to the proper place. 

[68 FR 61347, Oct. 28, 2003, as amended at 70 
FR 11543, Mar. 9, 2005] 

§ 4000.5 Does the PBGC have discre-
tion to waive these filing require-
ments? 

We retain the discretion to waive any 
requirement under this part, at any 
time, if warranted by the facts and cir-
cumstances. 

Subpart B—Issuance Rules 

§ 4000.11 What are these issuance rules 
about? 

Where a particular regulation calls 
for their application, the rules in this 
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subpart B of part 4000 tell you what 
methods you may use to issue a notice 
or otherwise provide information to 
any person other than us (e.g., a partic-
ipant or beneficiary). They do not cover 
payments to third parties. In some 
cases, the PBGC regulations tell you to 
comply with requirements that are 
found somewhere other than in the 
PBGC’s own regulations (e.g., require-
ments under the Internal Revenue 
Code). If so, you must comply with any 
applicable issuance rules under those 
other requirements. (Subpart A tells 
you what filing methods you may use 
for filings with us. Subpart C tells you 
how we determine your filing or 
issuance date. Subpart D tells you how 
to compute various periods of time. 
Subpart E tells you how to maintain 
required records in electronic form.) 

§ 4000.12 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
person. You also need to know the fol-
lowing definitions: 

Filing means any notice, information, 
or payment that you submit to us 
under our regulations. 

Issuance means any notice or other 
information you provide to any person 
other than us under our regulations. 

We means the PBGC. 
You means the person providing the 

issuance to a third party. 

§ 4000.13 What methods of issuance 
may I use? 

(a) In general. You may use any 
method of issuance, provided you use 
measures reasonably calculated to en-
sure actual receipt of the material by 
the intended recipient. Posting is not a 
permissible method of issuance under 
the rules of this part. 

(b) Electronic safe-harbor method. Sec-
tion 4000.14 provides a safe-harbor 
method for meeting the requirements 
of paragraph (a) of this section when 
providing an issuance using electronic 
media. 

§ 4000.14 What is the safe-harbor meth-
od for providing an issuance by 
electronic media? 

(a) In general. Except as otherwise 
provided by applicable law, rule or reg-

ulation, you satisfy the requirements 
of § 4000.13 if you follow the methods 
described at paragraph (b) of this sec-
tion when providing an issuance by 
electronic media to any person de-
scribed in paragraph (c) or (d) of this 
section. 

(b) Issuance requirements. (1) You 
must take appropriate and necessary 
measures reasonably calculated to en-
sure that the system for furnishing 
documents— 

(i) Results in actual receipt of trans-
mitted information (e.g., using return- 
receipt or notice of undelivered elec-
tronic mail features, conducting peri-
odic reviews or surveys to confirm re-
ceipt of the transmitted information); 
and 

(ii) Protects confidential information 
relating to the intended recipient (e.g., 
incorporating into the system meas-
ures designed to preclude unauthorized 
receipt of or access to such information 
by anyone other than the intended re-
cipient); 

(2) You prepare and furnish electroni-
cally delivered documents in a manner 
that is consistent with the style, for-
mat and content requirements applica-
ble to the particular document; 

(3) You provide each intended recipi-
ent with a notice, in electronic or non- 
electronic form, at the time a docu-
ment is furnished electronically, that 
apprises the intended recipient of— 

(i) The significance of the document 
when it is not otherwise reasonably 
evident as transmitted (e.g., ‘‘The at-
tached participant notice contains in-
formation on the funding level of your 
defined benefit pension plan and the 
benefits guaranteed by the Pension 
Benefit Guaranty Corporation.’’); and 

(ii) The intended recipient’s right to 
request and obtain a paper version of 
such document; and 

(4) You give the intended recipient, 
upon request, a paper version of the 
electronically furnished documents. 

(c) Employees with electronic access. 
This section applies to a participant 
who— 

(1) Has the ability to effectively ac-
cess the document furnished in elec-
tronic form at any location where the 
participant is reasonably expected to 
perform duties as an employee; and 
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(2) With respect to whom access to 
the employer’s electronic information 
system is an integral part of those du-
ties. 

(d) Any person. This section applies to 
any person who— 

(1) Except as provided in paragraph 
(d)(2) of this section, has affirmatively 
consented, in electronic or non-elec-
tronic form, to receiving documents 
through electronic media and has not 
withdrawn such consent; 

(2) In the case of documents to be fur-
nished through the Internet or other 
electronic communication network, 
has affirmatively consented or con-
firmed consent electronically, in a 
manner that reasonably demonstrates 
the person’s ability to access informa-
tion in the electronic form that will be 
used to provide the information that is 
the subject of the consent, and has pro-
vided an address for the receipt of elec-
tronically furnished documents; 

(3) Prior to consenting, is provided, 
in electronic or non-electronic form, a 
clear and conspicuous statement indi-
cating: 

(i) The types of documents to which 
the consent would apply; 

(ii) That consent can be withdrawn at 
any time without charge; 

(iii) The procedures for withdrawing 
consent and for updating the partici-
pant’s, beneficiary’s or other person’s 
address for receipt of electronically 
furnished documents or other informa-
tion; 

(iv) The right to request and obtain a 
paper version of an electronically fur-
nished document, including whether 
the paper version will be provided free 
of charge; 

(v) Any hardware and software re-
quirements for accessing and retaining 
the documents; and 

(4) Following consent, if a change in 
hardware or software requirements 
needed to access or retain electronic 
documents creates a material risk that 
the person will be unable to access or 
retain electronically furnished docu-
ments, 

(i) Is provided with a statement of 
the revised hardware or software re-
quirements for access to and retention 
of electronically furnished documents; 

(ii) Is given the right to withdraw 
consent without charge and without 

the imposition of any condition or con-
sequence that was not disclosed at the 
time of the initial consent; and 

(iii) Again consents, in accordance 
with the requirements of paragraph 
(d)(1) or paragraph (d)(2) of this sec-
tion, as applicable, to the receipt of 
documents through electronic media. 

§ 4000.15 Does the PBGC have discre-
tion to waive these issuance re-
quirements? 

We retain the discretion to waive any 
requirement under this part, at any 
time, if warranted by the facts and cir-
cumstances. 

Subpart C—Determining Filing and 
Issuance Dates 

§ 4000.21 What are these rules for de-
termining the filing or issuance 
date about? 

Where the particular regulation calls 
for their application, the rules in this 
subpart C of part 4000 tell you how we 
will determine the date you send us a 
filing and the date you provide an 
issuance to someone other than us 
(such as a participant). These rules do 
not cover payments to third parties. In 
addition, they do not cover filings with 
us that are not made under our regula-
tions, such as procurement filings, liti-
gation filings, and applications for em-
ployment with us. In some cases, the 
PBGC regulations tell you to comply 
with requirements that are found 
somewhere other than in the PBGC’s 
own regulations (e.g., requirements 
under the Internal Revenue Code (Title 
26, USC)). In meeting those require-
ments, you should follow any applica-
ble rules under those requirements for 
determining the filing and issuance 
date. (Subpart A tells you what filing 
methods you may use for filings with 
us. Subpart B tells you what methods 
you may use to issue a notice or other-
wise provide information to any person 
other than us. Subpart D tells you how 
to compute various periods of time. 
Subpart E tells you how to maintain 
required records in electronic form.) 

§ 4000.22 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
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person. You also need to know the fol-
lowing definitions: 

Business day means a day other than 
a Saturday, Sunday, or Federal holi-
day. We means the PBGC. 

You means the person filing with us 
or the person providing the issuance to 
a third party. 

§ 4000.23 When is my submission or 
issuance treated as filed or issued? 

(a) Filed or issued when sent. Gen-
erally, we treat your submission as 
filed, or your issuance as provided, on 
the date you send it, if you meet cer-
tain requirements. The requirements 
depend upon the method you use to 
send your submission or issuance (see 
§§ 4000.24 through 4000.29). (Certain fil-
ings are always treated as filed when 
received, as explained in paragraph 
(b)(2) of this section.) A submission 
made through our Web site is consid-
ered to have been sent when you per-
form the last act necessary to indicate 
that your submission is filed and can-
not be further edited or withdrawn. 

(b) Filed or issued when received—(1) In 
general. If you do not meet the require-
ments for your submission or issuance 
to be treated as filed or issued when 
sent (see §§ 4000.24 through 4000.32), we 
treat it as filed or issued on the date 
received in a permitted format at the 
proper address. 

(2) Certain filings always treated as 
filed when received. We treat the fol-
lowing submissions as filed on the date 
we receive your submission, no matter 
what method you use: 

(i) Applications for benefits. An appli-
cation for benefits or related submis-
sion (unless the instructions for the ap-
plicable forms provide for an earlier 
date); 

(ii) Advance notice of reportable events. 
Information required under subpart C 
of part 4043 of this chapter, dealing 
with advance notice of reportable 
events; 

(iii) Form 200 filings. Information re-
quired under subpart D of part 4043 of 
this chapter, dealing with notice of cer-
tain missed minimum funding con-
tributions; and 

(iv) Requests for approval of multiem-
ployer plan amendments. A request for 
approval of an amendment filed with 

the PBGC pursuant to part 4220 of this 
chapter. 

(3) Determining our receipt date for 
your filing. If we receive your submis-
sion at the correct address by 5 p.m. 
(our time) on a business day, we treat 
it as received on that date. If we re-
ceive your submission at the correct 
address after 5 p.m. on a business day, 
or anytime on a weekend or Federal 
holiday, we treat it as received on the 
next business day. For example, if you 
send your fax or e-mail of a Form 200 
filing to us in Washington, DC, on Fri-
day, March 15, from California at 3 p.m. 
(Pacific standard time), and we receive 
it immediately at 6 p.m. (our time), we 
treat it as received on Monday, March 
18. A submission made through our 
Web site is considered to have been re-
ceived when we receive an electronic 
signal that you have performed the last 
act necessary to indicate that your 
submission is filed and cannot be fur-
ther edited or withdrawn. 

[68 FR 61347, Oct. 28, 2003, as amended at 70 
FR 11543, Mar. 9, 2005] 

§ 4000.24 What if I mail my submission 
or issuance using the U.S. Postal 
Service? 

(a) In general. Your filing or issuance 
date is the date you mail your submis-
sion or issuance using the U.S. Postal 
Service if you meet the requirements 
of paragraph (b) of this section, and 
you mail it by the last scheduled col-
lection of the day. If you mail it later 
than that, or if there is no scheduled 
collection that day, your filing or 
issuance date is the date of the next 
scheduled collection. If you do not 
meet the requirements of paragraph 
(b), your filing or issuance date is the 
date of receipt at the proper address. 

(b) Requirements for ‘‘send date.’’ Your 
submission or issuance must meet the 
applicable postal requirements, be 
properly addressed, and you must use 
First-Class Mail (or a U.S. Postal Serv-
ice mail class that is at least the equiv-
alent of First-Class Mail, such as Pri-
ority Mail or Express Mail). However, 
if you are filing an advance notice of 
reportable event or a Form 200 (notice 
of certain missed contributions), see 
§ 4000.23(b); these filings are always 
treated as filed when received. 
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(c) Presumptions. We make the fol-
lowing presumptions— 

(1) U.S. Postal Service postmark. If you 
meet the requirements of paragraph (b) 
of this section and your submission or 
issuance has a legible U.S. Postal Serv-
ice postmark, we presume that the 
postmark date is the filing or issuance 
date. However, you may prove an ear-
lier date under paragraph (a) of this 
section. 

(2) Private meter postmark. If you meet 
the requirements of paragraph (b) of 
this section and your submission or 
issuance has a legible postmark made 
by a private postage meter (but no leg-
ible U.S. Postal Service postmark) and 
arrives at the proper address by the 
time reasonably expected, we presume 
that the metered postmark date is 
your filing or issuance date. However, 
you may prove an earlier date under 
paragraph (a) of this section. 

(d) Examples. (1) You mail your 
issuance using the U.S. Postal Service 
and meet the requirements of para-
graph (b) of this section. You deposit 
your issuance in a mailbox at 4 p.m. on 
Friday, March 15 and the next sched-
uled collection at that mailbox is 5 
p.m. that day. Your issuance date is 
March 15. If on the other hand you de-
posit it at 6 p.m. and the next collec-
tion at that mailbox is not until Mon-
day, March 18, your issuance date is 
March 18. 

(2) You mail your submission using 
the U.S. Postal Service and meet the 
requirements of paragraph (b) of this 
section. You deposit your submission 
in the mailbox at 4 p.m. on Friday, 
March 15, and the next scheduled col-
lection at that mailbox is 5 p.m. that 
day. If your submission does not show 
a March 15 postmark, then you may 
prove to us that you mailed your sub-
mission by the last scheduled collec-
tion on March 15. 

§ 4000.25 What if I use the postal serv-
ice of a foreign country? 

If you send your submission or 
issuance using the postal service of a 
foreign country, your filing or issuance 
date is the date of receipt at the proper 
address. 

§ 4000.26 What if I use a commercial 
delivery service? 

(a) In general. Your filing or issuance 
date is the date you deposit your sub-
mission or issuance with the commer-
cial delivery service if you meet the re-
quirements of paragraph (b) of this sec-
tion, and you deposit it by the last 
scheduled collection of the day for the 
type of delivery you use (such as two- 
day delivery or overnight delivery). If 
you deposit it later than that, or if 
there is no scheduled collection that 
day, your filing or issuance date is the 
date of the next scheduled collection. If 
you do not meet the requirements of 
paragraph (b), your filing or issuance 
date is the date of receipt at the proper 
address. However, if you are filing an 
advance notice of reportable event or a 
Form 200 (notice of certain missed con-
tributions), see § 4000.23(b); these filings 
are always treated as filed when re-
ceived. 

(b) Requirements for ‘‘send date.’’ Your 
submission or issuance must meet the 
applicable requirements of the com-
mercial delivery service, be properly 
addressed, and— 

(1) Delivery within two days. It must 
be reasonable to expect your submis-
sion or issuance will arrive at the prop-
er address by 5 p.m. on the second busi-
ness day after the next scheduled col-
lection; or 

(2) Designated delivery service. You 
must use a ‘‘designated delivery serv-
ice’’ under section 7502(f) of the Inter-
nal Revenue Code (Title 26, USC). Our 
Web site, http://www.pbgc.gov, lists 
those designated delivery services. You 
should make sure that both the pro-
vider and the particular type of deliv-
ery (such as two-day delivery) are des-
ignated. 

(c) Example. You send your submis-
sion by commercial delivery service 
using two-day delivery. In addition, 
you meet the requirements of para-
graph (b) of this section. Suppose that 
the deadline for two-day delivery at 
the place you make your deposit is 8 
p.m. on Friday, March 15. If you de-
posit your submission by that the 
deadline, your filing date is March 15. 
If, instead, you deposit it after the 8 
p.m. deadline and the next collection 
at that site for two-day delivery is on 
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Monday, March 18, your filing date is 
March 18. 

§ 4000.27 What if I hand deliver my 
submission or issuance? 

Your filing or issuance date is the 
date of receipt of your hand-delivered 
submission or issuance at the proper 
address. A hand-delivered issuance 
need not be delivered while the in-
tended recipient is physically present. 
For example, unless you have reason to 
believe that the intended recipient will 
not receive the notice within a reason-
able amount of time, a notice is 
deemed to be received when you place 
it in the intended recipient’s office 
mailbox. Our Web site, http:// 
www.pbgc.gov, and the instructions to 
our forms, identify the proper address-
es for filings with us. 

§ 4000.28 What if I send a computer 
disk? 

(a) In general. We determine your fil-
ing or issuance date for a computer 
disk as if you had sent a paper version 
of your submission or issuances if you 
meet the requirements of paragraph (b) 
of this section. 

(1) Filings. For computer-disk filings, 
we may treat your submission as in-
valid if you fail to meet the require-
ments of paragraph (b)(1) or (b)(3) of 
this section. 

(2) Issuances. For computer-disk 
issuances, we may treat your issuance 
as invalid if— 

(i) You fail to meet the requirements 
(‘‘using measures reasonably cal-
culated to ensure actual receipt’’) of 
§ 4000.13(a), or 

(ii) You fail to meet the contact in-
formation requirements of paragraph 
(b)(3) of this section. 

(b) Requirements. To get the filing 
date under paragraph (a) of this sec-
tion, you must meet the requirements 
of paragraphs (b)(1) and (b)(3). To get 
the issuance date under paragraph (a), 
you must meet the requirements of 
paragraphs (b)(2) and (b)(3). 

(1) Technical requirements for filings. 
For filings, your electronic disk must 
comply with any technical require-
ments for that type of submission (our 
Web site, http://www.pbgc.gov, identifies 
the technical requirements for each 
type of filing). 

(2) Technical requirements for 
issuances. For issuances, you must 
comply with the safe-harbor method 
under § 4000.14. 

(3) Identify contact person. For filings 
and issuances, you must include, in a 
paper cover letter or on the disk’s 
label, the name and telephone number 
of the person to contact if we or the in-
tended recipient is unable to read the 
disk. 

§ 4000.29 What if I use electronic deliv-
ery? 

(a) In general. Your filing or issuance 
date is the date you electronically 
transmit your submission or issuance 
to the proper address if you meet the 
requirements of paragraph (b) of this 
section. Note that we always treat an 
advance notice of reportable event and 
a Form 200 (notice of certain missed 
contributions) as filed when received. A 
submission made through our Web site 
is considered to have been transmitted 
when you perform the last act nec-
essary to indicate that your submis-
sion is filed and cannot be further edit-
ed or withdrawn. You do not have to 
address electronic submissions made 
through our Web site. We are respon-
sible for ensuring that such submis-
sions go to the proper place. 

(1) Filings. For electronic filings, if 
you fail to meet the requirements of 
paragraph (b)(1) or (b)(3) of this sec-
tion, we may treat your submission as 
invalid. 

(2) Issuances. For electronic 
issuances, we may treat your issuance 
as invalid if— 

(i) You fail to meet the requirements 
(‘‘using measures reasonably cal-
culated to ensure actual receipt’’) of 
§ 4000.13(a), or 

(ii) You fail to meet the contact in-
formation requirements of paragraph 
(b)(3) of this section. 

(b) Requirements. To get the filing 
date under paragraph (a) of this sec-
tion, you must meet the requirements 
of paragraphs (b)(1) and (b)(3). To get 
the issuance date under paragraph (a), 
you must meet the requirement of 
paragraphs (b)(2) and (b)(3). 

(1) Technical requirements for filings. 
For filings, your electronic submission 
must comply with any technical re-
quirements for that type of submission 
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(our Web site, http://www.pbgc.gov, iden-
tifies the technical requirements for 
each type of filing). 

(2) Technical requirements for 
issuances. For issuances, you must 
comply with the safe-harbor method 
under § 4000.14. 

(3) Identify contact person. For an e- 
mail submission or issuance with an 
attachment, you must include, in the 
body of your e-mail, the name and tele-
phone number of the person to contact 
if we or the intended recipient needs 
you to resubmit your filing or 
issuance. 

(c) Failure to meet address requirement. 
If you send your electronic submission 
or issuance to the wrong address (but 
you meet the requirements of para-
graph (b) of this section), your filing or 
issuance date is the date of receipt at 
the proper address. 

[68 FR 61347, Oct. 28, 2003, as amended at 70 
FR 11544, Mar. 9, 2005] 

§ 4000.30 What if I need to resend my 
filing or issuance for technical rea-
sons? 

(a) Request to resubmit—(1) Filing. We 
may ask you to resubmit all or a por-
tion of your filing for technical reasons 
(for example, because we are unable to 
open an attachment to your e-mail). In 
that case, your submission (or portion) 
is invalid. However, if you comply with 
the request or otherwise resolve the 
problem (e.g., by providing advice that 
allows us to open the attachment to 
your e-mail) by the date we specify, 
your filing date for the submission (or 
portion) that we asked you to resubmit 
is the date you filed your original sub-
mission. If you comply with our re-
quest late, your submission (or por-
tion) will be treated as filed on the 
date of your resubmission. 

(2) Issuance. The intended recipient 
may, for good reason (of a technical na-
ture), ask you to resend all or a portion 
of your issuance (for example, because 
of a technical problem in opening an 
attachment to your e-mail). In that 
case, your issuance (or portion) is in-
valid. However, if you comply with the 
request or otherwise resolve the prob-

lem (e.g., by providing advice that the 
recipient uses to open the attachment 
to your e-mail), within a reasonable 
time, your issuance date for the 
issuance (or portion) that the intended 
recipient asked you to resend is the 
date you provided your original 
issuance. If you comply with the re-
quest late, your issuance (or portion) 
will be treated as provided on the date 
of your reissuance. 

(b) Reason to believe submission or 
issuance not received or defective. If you 
have reason to believe that we have not 
received your submission (or have re-
ceived it in a form that is not useable), 
or that the intended recipient has not 
received your issuance (or has received 
it in a form that is not useable), you 
must promptly resend your submission 
or issuance to get your original filing 
or issuance date. However, we may re-
quire evidence to support your original 
filing or issuance date. If you are not 
prompt, or you do not provide us with 
any evidence we may require to sup-
port your original filing or issuance 
date, your filing or issuance date is the 
filing or issuance date of your resub-
mission or reissuance. 

§ 4000.31 Is my issuance untimely if I 
miss a few participants or bene-
ficiaries? 

The PBGC will not treat your 
issuance as untimely based on your 
failure to provide the issuance to a par-
ticipant or beneficiary in a timely 
manner if— 

(a) The failure resulted from admin-
istrative error; 

(b) The failure involved only a de 
minimis percentage of intended recipi-
ents; and 

(c) You resend the issuance to the in-
tended recipient promptly after discov-
ering the error. 

§ 4000.32 Does the PBGC have discre-
tion to waive any requirements 
under this part? 

We retain the discretion to waive any 
requirement under this part, at any 
time, if warranted by the facts and cir-
cumstances. 
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Subpart D—Computation of Time 

§ 4000.41 What are these computation- 
of-time rules about? 

The rules in this subpart D of part 
4000 tell you how to compute time peri-
ods under our regulations (e.g., for fil-
ings with us and issuances to third par-
ties) where the particular regulation 
calls for their application. (There are 
specific exceptions or modifications to 
these rules in § 4007.6 of this chapter 
(premium payments), and § 4062.10 of 
this chapter (employer liability pay-
ments). In some cases, the PBGC regu-
lations tell you to comply with re-
quirements that are found somewhere 
other than in the PBGC’s own regula-
tions (e.g., requirements under the In-
ternal Revenue Code (Title 26, USC)). 
In meeting those requirements, you 
should follow any applicable computa-
tion-of-time rules under those other re-
quirements. (Subpart A tells you what 
filing methods you may use for filings 
with us. Subpart B tells you what 
methods you may use to issue a notice 
or otherwise provide information to 
any person other than us. Subpart C 
tells you how we determine your filing 
or issuance date. Subpart E tells you 
how to maintain required records in 
electronic form.) 

[68 FR 61347, Oct. 28, 2003, as amended at 82 
FR 60817, Dec. 22, 2017] 

§ 4000.42 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
person. You also need to know the fol-
lowing definitions: 

Business day means a day other than 
a Saturday, Sunday, or Federal holi-
day. 

We means the PBGC. 
You means the person responsible, 

under our regulations, for the filing or 
issuance to which these rules apply. 

§ 4000.43 How do I compute a time pe-
riod? 

(a) In general. If you are computing a 
time period to which this part applies, 
whether you are counting forwards or 
backwards, the day after (or before) the 
act, event, or default that begins the 
period is day one, the next day is day 
two, and so on. Count all days, includ-

ing weekends and Federal holidays. 
However, if the last day you count is a 
weekend or Federal holiday, extend or 
shorten the period (whichever benefits 
you in complying with the time re-
quirement) to the next regular business 
day. The examples in paragraph (d) of 
this section illustrate these rules. 

(b) When date is designated. In some 
cases, our regulations designate a spe-
cific day as the end of a time period, 
such as ‘‘the last day’’ of a plan year or 
‘‘the fifteenth day’’ of a calendar 
month. In these cases, you simply use 
the designated day, together with the 
weekend and holiday rule of paragraph 
(a) of this section. 

(c) When counting months. If a time 
period is measured in months, first 
identify the date (day, month, and 
year) of the act, event, or default that 
begins the period. The corresponding 
day of the following (or preceding) 
month is one month later (or earlier), 
and so on. For example, two months 
after July 15 is September 15. If the pe-
riod ends on a weekend or Federal holi-
day, follow the weekend and holiday 
rule of paragraph (a) of this section. 
There are two special rules for deter-
mining what the corresponding day is 
when you start counting on a day that 
is at or near the end of a calendar 
month: 

(1) Special ‘‘last-day’’ rule. If you start 
counting on the last day of a calendar 
month, the corresponding day of any 
calendar month is the last day of that 
calendar month. For example, a three- 
month period measured from November 
30 ends (if counting forward) on the 
last day of February (the 28th or 29th) 
or (if counting backward) on the last 
day of August (the 31st). 

(2) Special February rule. If you start 
counting on the 29th or 30th of a cal-
endar month, the corresponding day of 
February is the last day of February. 
For example, a one-month period meas-
ured from January 29 ends on the last 
day of February (the 28th or 29th). 

(d) Examples—(1) Counting backwards. 
Suppose you are required to file an ad-
vance notice of reportable event for a 
transaction that is effective December 
31. Under our regulations, the notice is 
due at least 30 days before the effective 
date of the event. To determine your 
deadline, count December 30 as day 1, 
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December 29 as day 2, December 28 as 
day 3, and so on. Therefore, December 
1 is day 30. Assuming that day is not a 
weekend or holiday, your notice is 
timely if you file it on or before De-
cember 1. 

(2) Weekend or holiday rule. Suppose 
you are filing a notice of intent to ter-
minate. The notice must be issued at 
least 60 days and no more than 90 days 
before the proposed termination date. 
Suppose the 60th day before the pro-
posed termination date is a Saturday. 
Your notice is timely if you issue it on 
the following Monday even though that 
is only 58 days before the proposed ter-
mination date. Similarly, if the 90th 
day before the proposed termination 
date is Wednesday, July 4 (a Federal 
holiday), your notice is timely if you 
issue it on Tuesday, July 3, even 
though that is 91 days before the pro-
posed termination date. 

(3) Counting months. Suppose you are 
required to issue a Participant Notice 
two months after December 31. The 
deadline for the Participant Notice is 
the last day of February (the 28th or 
29th). If the last day of February is a 
weekend or Federal holiday, your dead-
line is extended until the next day that 
is not a weekend or Federal holiday. 

Subpart E—Electronic Means of 
Record Retention 

§ 4000.51 What are these record reten-
tion rules about? 

The rules in this subpart E of part 
4000 tell you what methods you may 
use to meet any record retention re-
quirement under our regulations if you 
choose to use electronic means. The 
rules for who must retain the records, 
how long the records must be main-
tained, and how records must be made 
available to us are contained in the 
specific part where the record reten-
tion requirement is found. (Subpart A 
tells you what filing methods you may 
use for filings with us and how we de-
termine your filing date. Subpart B 
tells you what methods you may use to 
issue a notice or otherwise provide in-
formation to any person other than us. 
Subpart C tells you how we determine 
your filing or issuance date. Subpart D 
tells you how to compute various peri-
ods of time.) 

§ 4000.52 What definitions do I need to 
know for these rules? 

You need to know two definitions 
from § 4001.2 of this chapter: PBGC and 
person. You also need to know the fol-
lowing definitions: 

We means the PBGC. 

You means the person subject to the 
record retention requirement. 

§ 4000.53 May I use electronic media to 
satisfy PBGC’s record retention re-
quirements? 

General requirements. You may use 
electronic media to satisfy the record 
maintenance and retention require-
ments of this chapter if: 

(a) The electronic recordkeeping sys-
tem has reasonable controls to ensure 
the integrity, accuracy, authenticity 
and reliability of the records kept in 
electronic form; 

(b) The electronic records are main-
tained in reasonable order and in a safe 
and accessible place, and in such man-
ner as they may be readily inspected or 
examined (for example, the record-
keeping system should be capable of in-
dexing, retaining, preserving, retriev-
ing and reproducing the electronic 
records); 

(c) The electronic records are readily 
convertible into legible and readable 
paper copy as may be needed to satisfy 
reporting and disclosure requirements 
or any other obligation under section 
101(f), section 303(k)(4), or Title IV of 
ERISA; 

(d) The electronic recordkeeping sys-
tem is not subject, in whole or in part, 
to any agreement or restriction that 
would, directly or indirectly, com-
promise or limit a person’s ability to 
comply with any reporting and disclo-
sure requirement or any other obliga-
tion under section 101(f), section 
303(k)(4), or Title IV of ERISA; 

(e) Adequate records management 
practices are established and imple-
mented (for example, following proce-
dures for labeling of electronically 
maintained or retained records, pro-
viding a secure storage environment, 
creating back-up electronic copies and 
selecting an off-site storage location, 
observing a quality assurance program 
evidenced by regular evaluations of the 
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electronic recordkeeping system in-
cluding periodic checks of electroni-
cally maintained or retained records; 
and retaining paper copies of records 
that cannot be clearly, accurately or 
completely transferred to an electronic 
recordkeeping system); and 

(f) All electronic records exhibit a 
high degree of legibility and read-
ability when displayed on a video dis-
play terminal or other method of elec-
tronic transmission and when repro-
duced in paper form. The term ‘‘leg-
ibility’’ means the observer must be 
able to identify all letters and numer-
als positively and quickly to the exclu-
sion of all other letters or numerals. 
The term ‘‘readability’’ means that the 
observer must be able to recognize a 
group of letters or numerals as words 
or complete numbers. 

[68 FR 61347, Oct. 28, 2003, as amended at 80 
FR 55002, Sept. 11, 2015] 

§ 4000.54 May I dispose of original 
paper records if I keep electronic 
copies? 

You may dispose of original paper 
records any time after they are trans-
ferred to an electronic recordkeeping 
system that complies with the require-
ments of this subpart, except such 
original records may not be discarded 
if the electronic record would not con-
stitute a duplicate or substitute record 
under the terms of the plan and appli-
cable federal or state law. 

(Approved by the Office of Management and 
Budget under control number 1212–0059) 

PART 4001—TERMINOLOGY 

Sec. 

4001.1 Purpose and scope. 

4001.2 Definitions. 

4001.3 Trades or businesses under common 
control; controlled groups. 

AUTHORITY: 29 U.S.C. 1301, 1302(b)(3). 

SOURCE: 61 FR 34010, July 1, 1996, unless 
otherwise noted. 

§ 4001.1 Purpose and scope. 

(a) In general. This part contains defi-
nitions of certain terms used in this 
chapter and the regulations under 
which the PBGC makes various con-
trolled group determinations. 

(b) Title IV coverage. Coverage by sec-
tion 4050 of ERISA is not and does not 
result in or confer coverage by title IV 
of ERISA. 

[61 FR 34010, July 1, 1996, as amended at 82 
FR 60817, Dec. 22, 2017] 

§ 4001.2 Definitions. 

For purposes of this chapter (unless 
otherwise indicated or required by the 
context): 

Affected party means, with respect to 
a plan— 

(1) Each participant in the plan; 

(2) Each beneficiary of a deceased 
participant; 

(3) Each alternate payee under an ap-
plicable qualified domestic relations 
order, as defined in section 206(d)(3) of 
ERISA; 

(4) Each employee organization that 
currently represents any group of par-
ticipants; 

(5) For any group of participants not 
currently represented by an employee 
organization, the employee organiza-
tion, if any, that last represented such 
group of participants within the 5-year 
period preceding issuance of the notice 
of intent to terminate; and 

(6) The PBGC. 

If an affected party has designated, in 
writing, a person to receive a notice on 
behalf of the affected party, any ref-
erence to the affected party (in connec-
tion with the notice) shall be construed 
to refer to such person. 

Annuity means a series of periodic 
payments to a participant or surviving 
beneficiary for a fixed or contingent 
period. 

Bankruptcy filing date means, with re-
spect to a plan, the date on which a pe-
tition commencing a case under the 
United States Bankruptcy Code is 
filed, or the date on which any similar 
filing is made commencing a case 
under any similar Federal law or law of 
a State or political subdivision, with 
respect to the contributing sponsor of 
the plan, if such case has not been dis-
missed as of the termination date of 
the plan. If a bankruptcy petition is 
filed under one chapter of the United 
States Bankruptcy Code, or under one 
chapter or provision of any such simi-
lar law, and the case is converted to a 
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case under a different chapter or provi-
sion of such Code or similar law (for ex-
ample, a Chapter 11 reorganization case 
is converted to a Chapter 7 liquidation 
case), the date of the original petition 
is the bankruptcy filing date. If such a 
plan has more than one contributing 
sponsor: 

(1) If all contributing sponsors en-
tered bankruptcy on the same date, 
that date is the bankruptcy filing date; 

(2) If all contributing sponsors did 
not enter bankruptcy on the same date 
(or if not all contributing sponsors are 
in bankruptcy), PBGC will determine 
the date that will be treated as the 
bankruptcy filing date based on the 
facts and circumstances, which may in-
clude such things as the relative sizes 
of the contributing sponsors, the rel-
ative amounts of their minimum re-
quired contributions to the plan, the 
timing of the different bankruptcies, 
and the expectations of participants. 

Basic-type benefit means a benefit 
that is guaranteed under part 4022 of 
this chapter or that would be guaran-
teed if the guarantee limits in §§ 4022.22 
through 4022.27 of this chapter did not 
apply. In a PPA 2006 bankruptcy termi-
nation, it also includes a benefit ac-
crued by a participant, or to which a 
participant otherwise became entitled, 
on or before the plan’s termination 
date but that is not guaranteed solely 
because of the provisions of §§ 4022.3(b) 
or 4022.4(c). 

Benefit liabilities means the benefits 
of participants and their beneficiaries 
under the plan (within the meaning of 
section 401(a)(2) of the Code). 

Code means the Internal Revenue 
Code of 1986, as amended. 

Complete withdrawal means a com-
plete withdrawal as described in sec-
tion 4203 of ERISA. 

Contributing sponsor means a person 
who is a contributing sponsor as de-
fined in section 4001(a)(13) of ERISA. 

Controlled group means, in connection 
with any person, a group consisting of 
such person and all other persons under 
common control with such person, de-
termined under § 4001.3 of this part. For 
purposes of determining the persons 
liable for contributions under section 
412(b)(2) of the Code or section 302(b)(2) 
of ERISA, or for premiums under sec-
tion 4007(e)(2) of ERISA, a controlled 

group also includes any group treated 
as a single employer under section 414 
(m) or (o) of the Code. Any reference to 
a plan’s controlled group means all 
contributing sponsors of the plan and 
all members of each contributing spon-
sor’s controlled group. 

Corporation means the Pension Ben-
efit Guaranty Corporation, except 
where the context demonstrates that a 
different meaning is intended. 

Defined benefit plan means a plan de-
scribed in section 3(35) of ERISA. 

Disclosure Officer means the official 
designated as Disclosure Officer in the 
Office of the General Counsel, PBGC. 

Distress termination means the vol-
untary termination of a single-em-
ployer plan in accordance with section 
4041(c) of ERISA and part 4041, subpart 
C, of this chapter. 

Distribution date means: 

(1) For benefits provided through the 
purchase of irrevocable commitments, 
the date on which the obligation to 
provide the benefits passes from the 
plan to the insurer; and 

(2) For benefits provided other than 
through the purchase of irrevocable 
commitments, the date on which the 
benefits are delivered to the partici-
pant or beneficiary (or to another plan 
or benefit arrangement or other recipi-
ent authorized by the participant or 
beneficiary in accordance with applica-
ble law and regulations) personally or 
by deposit with a mail or courier serv-
ice (as evidenced by a postmark or 
written receipt); or 

Earliest retirement age at valuation 
date means the later of: a participant’s 
age on his or her birthday nearest to 
the valuation date, or the participant’s 
attained age as of his or her Earliest 
PBGC Retirement Date (as determined 
under § 4022.10 of this chapter). 

EIN means the nine-digit employer 
identification number assigned by the 
Internal Revenue Service to a person. 

Employer means all trades or busi-
nesses (whether or not incorporated) 
that are under common control, within 
the meaning of § 4001.3 of this chapter. 

ERISA means the Employee Retire-
ment Income Security Act of 1974, as 
amended. 

Expected retirement age (XRA) means 
the age, determined in accordance with 
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§§ 4044.55 through 4044.57 of this chap-
ter, at which a participant is expected 
to begin receiving benefits when the 
participant has not elected, before the 
allocation date, an annuity starting 
date. This is the age to which a partici-
pant’s benefit payment is assumed to 
be deferred for valuation purposes. An 
XRA is equal to or greater than the 
participant’s earliest retirement age at 
valuation date but less than his or her 
normal retirement age. 

Fair market value means the price at 
which property would change hands be-
tween a willing buyer and a willing 
seller, neither being under any compul-
sion to buy or sell and both having rea-
sonable knowledge of relevant facts. 

FOIA means the Freedom of Informa-
tion Act, as amended (5 U.S.C. 552). 

Funding standard account means an 
account established and maintained 
under section 304(b) of ERISA or sec-
tion 431(b) of the Code. 

Guaranteed benefit means a benefit 
under a single-employer plan that is 
guaranteed by the PBGC under section 
4022(a) of ERISA and part 4022 of this 
chapter, or a benefit under a multiem-
ployer plan that is guaranteed by the 
PBGC under section 4022A of ERISA. 

Insurer means a company authorized 
to do business as an insurance carrier 
under the laws of a State or the Dis-
trict of Columbia. 

Irrevocable commitment means an obli-
gation by an insurer to pay benefits to 
a named participant or surviving bene-
ficiary, if the obligation cannot be can-
celled under the terms of the insurance 
contract (except for fraud or mistake) 
without the consent of the participant 
or beneficiary and is legally enforce-
able by the participant or beneficiary. 

IRS means the Internal Revenue 
Service. 

Majority owner means, with respect to 
a contributing sponsor of a single-em-
ployer plan, an individual who owns, 
directly or indirectly (taking into ac-
count the constructive ownership rules 
of section 414(b) and (c) of the Code)— 

(1) The entire interest in an unincor-
porated trade or business; 

(2) 50 percent or more of the capital 
interest or the profits interest in a 
partnership; or 

(3) 50 percent or more of either the 
voting stock of a corporation or the 

value of all of the stock of a corpora-
tion. 

Mandatory employee contributions 
means amounts contributed to the plan 
by a participant that are required as a 
condition of employment, as a condi-
tion of participation in such plan, or as 
a condition of obtaining benefits under 
the plan attributable to employer con-
tributions. 

Mass withdrawal means: 
(1) The withdrawal of every employer 

from the plan, 
(2) The cessation of the obligation of 

all employers to contribute under the 
plan, or 

(3) The withdrawal of substantially 
all employers pursuant to an agree-
ment or arrangement to withdraw. 

Multiemployer Act means the Multi-
employer Pension Plan Amendments 
Act of 1980. 

Multiemployer plan means a plan that 
is described in section 4001(a)(3) of 
ERISA and that is covered by title IV 
of ERISA. Multiemployer plan also 
means a plan that elects to be a multi-
employer plan under ERISA section 
3(37)(G) and Code section 414(f)(6), pur-
suant to procedures prescribed by 
PBGC. 

Multiple employer plan means a single- 
employer plan maintained by two or 
more contributing sponsors that are 
not members of the same controlled 
group, under which all plan assets are 
available to pay benefits to all plan 
participants and beneficiaries. 

Non-PPA 2006 bankruptcy termination 
means a plan termination that is not a 
PPA 2006 bankruptcy termination. 

Nonbasic-type benefit means any ben-
efit provided by a plan other than a 
basic-type benefit. 

Nonforfeitable benefit means a benefit 
described in section 4001(a)(8) of 
ERISA. Benefits that become non-
forfeitable solely as a result of the ter-
mination of a plan are considered for-
feitable. 

Normal retirement age means the age 
specified in the plan as the normal re-
tirement age. This age shall not exceed 
the later of age 65 or the age attained 
after 5 years of participation in the 
plan. If no normal retirement age is 
specified in the plan, it is age 65. 

Notice of intent to terminate means the 
notice of a proposed termination of a 
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single-employer plan, as required by 
section 4041(a)(2) of ERISA and § 4041.21 
(in a standard termination) or § 4041.41 
(in a distress termination) of this chap-
ter. 

PBGC means the Pension Benefit 
Guaranty Corporation. 

Person means a person defined in sec-
tion 3(9) of ERISA. 

Plan means a defined benefit plan 
within the meaning of section 3(35) of 
ERISA that is covered by title IV of 
ERISA. 

Plan administrator means an adminis-
trator, as defined in section 3(16)(A) of 
ERISA. 

Plan sponsor means, with respect to a 
multiemployer plan, the person de-
scribed in section 4001(a)(10) of ERISA. 

Plan year means the calendar, policy, 
or fiscal year on which the records of 
the plan are kept. 

PN means the three-digit plan num-
ber assigned to a plan. 

PPA 2006 bankruptcy termination 
means a plan termination to which sec-
tion 404 of the Pension Protection Act 
of 2006 applies. Section 404 of the Pen-
sion Protection Act of 2006 applies to 
any plan termination in which the ter-
mination date occurs while bankruptcy 
proceedings are pending with respect to 
the contributing sponsor of the plan, if 
the bankruptcy proceedings were initi-
ated on or after September 16, 2006. 
Bankruptcy proceedings are pending, 
for this purpose, if a contributing spon-
sor has filed or has had filed against it 
a petition seeking liquidation or reor-
ganization in a case under title 11, 
United States Code, or under any simi-
lar Federal law or law of a State or po-
litical subdivision, and the case has not 
been dismissed as of the termination 
date of the plan. 

Proposed termination date means the 
date specified as such by the plan ad-
ministrator of a single-employer plan 
in a notice of intent to terminate or, if 
later, in the standard or distress termi-
nation notice, in accordance with sec-
tion 4041 of ERISA and part 4041 of this 
chapter. 

Rollover amounts means the dollar 
amount of all or any part of a distribu-
tion that is rolled over from a defined 
contribution plan into a defined benefit 
plan in accordance with section 
401(a)(31) or 402(c) or similar provisions 

under the Internal Revenue Code. Roll-
over amounts include salary deferral 
contributions made by the participant, 
any additional employer contributions 
provided for under the defined con-
tribution plan, and earnings on both. 

Single-employer plan means any de-
fined benefit plan (as defined in section 
3(35) of ERISA) that is not a multiem-
ployer plan (as defined in section 
4001(a)(3) of ERISA) and that is covered 
by title IV of ERISA. 

Standard termination means the vol-
untary termination, in accordance 
with section 4041(b) of ERISA and part 
4041, subpart B, of this chapter, of a 
single-employer plan that is able to 
provide for all of its benefit liabilities 
when plan assets are distributed. 

Sufficient for benefit liabilities means 
that there is no amount of unfunded 
benefit liabilities, as defined in section 
4001(a)(18) of ERISA. 

Sufficient for guaranteed benefits 
means that there is no amount of un-
funded guaranteed benefits, as defined 
in section 4001(a)(17) of ERISA. In a 
PPA 2006 bankruptcy termination, the 
determination whether a plan is suffi-
cient for guaranteed benefits is made 
taking into account the limitations in 
sections 4022(g) and 4044(e) of ERISA 
(and corresponding provisions of these 
regulations). The determinations of 
which benefits are guaranteed and 
which benefits are in priority category 
3 under section 4044(a)(3) of ERISA are 
made by reference to the bankruptcy 
filing date, but the present values of 
those benefits are determined as of the 
proposed termination date and the date 
of distribution. 

Termination date means the date es-
tablished pursuant to section 4048(a) of 
ERISA. 

Title IV benefit means the guaranteed 
benefit plus any additional benefits to 
which plan assets are allocated pursu-
ant to section 4044 of ERISA and part 
4044 of this chapter. 

Unreduced retirement age (URA) means 
the earlier of the normal retirement 
age specified in the plan or the age at 
which an unreduced benefit is first pay-
able. 

U.S. entity means an entity subject to 
the personal jurisdiction of the U.S. 
district courts. 
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Ultimate parent means the parent at 
the highest level in the chain of cor-
porations and/or other organizations 
constituting a parent-subsidiary con-
trolled group. 

Voluntary employee contributions 
means amounts contributed by an em-
ployee to a plan, pursuant to the provi-
sions of the plan, that are not manda-
tory employee contributions. 

[61 FR 34010, July 1, 1996] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 4001.2, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 4001.3 Trades or businesses under 
common control; controlled groups. 

For purposes of title IV of ERISA: 

(a)(1) The PBGC will determine that 
trades and businesses (whether or not 
incorporated) are under common con-
trol if they are ‘‘two or more trades or 
businesses under common control’’, as 
defined in regulations prescribed under 
section 414(c) of the Code. 

(2) The PBGC will determine that all 
employees of trades or businesses 
(whether or not incorporated) which 
are under common control shall be 
treated as employed by a single em-
ployer, and all such trades and busi-
nesses shall be treated as a single em-
ployer. 

(3) An individual who owns the entire 
interest in an unincorporated trade or 
business is treated as his own em-
ployer, and a partnership is treated as 
the employer of each partner who is an 
employee within the meaning of sec-
tion 401(c)(1) of the Code. 

(b) In the case of a single-employer 
plan: 

(1) In connection with any person, a 
controlled group consists of that per-
son and all other persons under com-
mon control with such person. 

(2) Persons are under common con-
trol if they are members of a ‘‘con-
trolled group of corporations’’, as de-
fined in regulations prescribed under 
section 414(b) of the Code, or if they are 
‘‘two or more trades or businesses 
under common control’’, as defined in 
regulations prescribed under section 
414(c) of the Code. 

PART 4002—BYLAWS OF THE PEN-
SION BENEFIT GUARANTY COR-
PORATION 

Sec. 
4002.1 Board of Directors, Chair, and Rep-

resentatives of Board Members. 
4002.2 Quorum. 
4002.3 Meetings. 
4002.4 Place of meetings; use of conference 

call communications equipment. 
4002.5 Voting without a meeting. 
4002.6 Conflict of interest. 
4002.7 Director of the Corporation and sen-

ior officers. 
4002.8 Emergency procedures. 
4002.9 Seal. 
4002.10 Authority and amendments. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1302(f). 

SOURCE: 82 FR 42733, Sept. 12, 2017, unless 
otherwise noted. 

§ 4002.1 Board of Directors, Chair, and 
Representatives of Board Members. 

(a) Composition and responsibilities of 
the Board of Directors—(1) Board. Sec-
tion 4002(d)(1) of ERISA establishes the 
Board membership as the Secretaries 
of Labor (Chair), the Treasury, and 
Commerce. A person who, at the time 
of a meeting of the Board of Directors, 
is serving in an acting capacity as, or 
performing the duties of, a Member of 
the Board of Directors will serve as a 
Member of the Board of Directors with 
the same authority and effect as the 
designated Secretary. 

(2) Chair of the Board. As Chair of the 
Board, the Secretary of Labor will pre-
side over all Board meetings. As a di-
rect report to the Board under section 
4002(d)(4) of ERISA, the Inspector Gen-
eral of the Corporation reports to the 
Board through the Chair. The Partici-
pant and Plan Sponsor Advocate also 
reports to the Board through the Chair. 

(3) Board responsibilities. Except as 
provided in paragraph (b) of this sec-
tion, the Board may not delegate any 
of the following responsibilities— 

(i) Voting on an amendment to these 
bylaws. 

(ii) Approval of the Annual Report, 
which includes the Annual Manage-
ment Report (AMR) (and its compo-
nents the financial statements, man-
agement’s discussion and analysis, an-
nual performance report and inde-
pendent auditor’s report), the Chair’s 
message, and other documentation in 
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conformance with guidance issued by 
the Office of Management and Budget 
(OMB). 

(iii) Approval of the Corporation’s In-
vestment Policy Statement. 

(iv) Approval of all reports or rec-
ommendations to the Congress re-
quired by Title IV of ERISA. 

(v) Approval of any policy matter 
(other than administrative policies) 
that would have a significant impact 
on the pension insurance program. 

(vi) Review of reports from the Cor-
poration’s Inspector General that the 
Inspector General deems appropriate to 
deliver to the Board. 

(4) Investment Policy Statement review. 
The Board must review the Corpora-
tion’s Investment Policy Statement at 
least every two years and approve the 
Investment Policy Statement at least 
every four years. 

(b) Designation of and responsibilities 
of Board Representatives and Alternate 
Representatives—(1) Board Representa-
tives. A Board Representative, as des-
ignated under section 4002(d)(3) of 
ERISA, may act for all purposes under 
these bylaws, except that an action of 
a Board Representative on a Board 
Member’s behalf with respect to the 
powers described in paragraphs (a)(3)(i) 
through (iii) of this section, will be 
valid only upon ratification in writing 
by the Board Member. Any Board Rep-
resentative may refer for Board action 
any matter under consideration by the 
Board Representatives. 

(2) Alternate Representatives. A Board 
Member may designate in writing an 
official, not below the level of Assist-
ant Secretary, to serve as the Board 
Member’s Alternate Representative at 
a meeting. An Alternate Representa-
tive may act for all purposes at that 
meeting, except that the Alternate 
Representative’s actions will be valid 
only upon ratification in writing by ei-
ther the Board Member or the Board 
Representative. Any action of the Al-
ternate Representative involving the 
powers described in paragraphs (a)(3)(i) 
through (iii) of this section or any mat-
ter that has been referred to the Board 
under paragraph (b)(1) of this section 
must be ratified in writing by the 
Board Member. 

(3) Ratification. For purposes of this 
section, ratification of a Board Rep-

resentative or Alternative Representa-
tive action includes approval of the 
minutes of the meeting of the Board of 
Directors by voice vote or otherwise. 

(c) Review and approval of regulations. 
Regulations may be issued by the Di-
rector of the Corporation, subject to 
the following conditions— 

(1) Regulations must first be re-
viewed for comment by each Board 
Representative except for routine up-
dates of PBGC valuation factors and 
actuarial assumptions. 

(2) A Board Representative may, 
within 21 days of receiving a regulation 
for review, request that it be referred 
to the Board Representatives for ap-
proval. 

(3) Nonsignificant regulations and 
significant proposed regulations within 
the meaning of Executive Order 12866 
and subject to review under paragraph 
(c)(1) of this section may be issued by 
the Director upon either the expiration 
of the time specified in paragraph (c)(2) 
of this section, or, if the approval op-
tion is exercised, upon Board Rep-
resentative approval. 

(4) Significant final regulations must 
be approved by the Board Representa-
tives or the Board. 

(5) The Director may submit regula-
tions subject to approval by the Board 
Representatives or the Board to OMB 
for concurrent review after they have 
been pending without comment before 
the Board Representatives or the Board 
for more than 60 days. 

§ 4002.2 Quorum. 

Section 4002(d)(2) of ERISA estab-
lishes that a majority of the Board 
Members will constitute a quorum for 
the transaction of business. Any act of 
a majority of the Members present at 
any meeting at which there is a 
quorum will be the act of the Board. 

§ 4002.3 Meetings. 

(a) General. Meetings of the Board of 
Directors are called by the Chair in ac-
cordance with section 4002(e)(1) of 
ERISA and on the request of any Board 
Member. The Chair must provide rea-
sonable notice of any meetings to each 
Board Member. 

(b) Minutes. The General Counsel of 
the Corporation serves as Secretary to 
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the Board of Directors pursuant to sec-
tion 4002(d)(5) of ERISA. The General 
Counsel must keep Board minutes. As 
soon as practicable after each meeting, 
the General Counsel must distribute a 
draft of the minutes of such meeting to 
each Member of the Board for approval. 
The Board of Directors may approve 
minutes by resolution or by voice vote 
at a subsequent meeting. Subject to ap-
propriate redactions authorized by sec-
tion 4002(e)(2)(C) of ERISA, approved 
minutes will be posted on PBGC’s Web 
site. 

§ 4002.4 Place of meetings; use of con-
ference call communications equip-
ment. 

(a) Place of meetings. Meetings of the 
Board of Directors will be held at the 
principal office of the Corporation or 
the Department of Labor unless other-
wise determined by the Board of Direc-
tors or the Chair. 

(b) Teleconference. Any Member may 
participate in a meeting of the Board 
of Directors through the use of con-
ference call telephone or similar com-
munications equipment, by means of 
which all persons participating in the 
meeting can speak to and hear each 
other. Any Board Member so partici-
pating in a meeting will be deemed 
present for all purposes. Actions taken 
by the Board of Directors at meetings 
conducted through the use of such 
equipment, including the votes of each 
Member, must be recorded in the min-
utes of the meetings of the Board of Di-
rectors. 

§ 4002.5 Voting without a meeting. 

A resolution of the Board of Direc-
tors signed by all of the Board Mem-
bers or all of the Board Representa-
tives will have the same effect as if 
agreed to at a meeting and must be 
kept in the Corporate Minutes Book. A 
resolution for an action taken on any 
matter for which a Board Member has 
been disqualified under § 4002.6 may be 
signed by the Board Representative of 
the disqualified Board Member to the 
extent the matter is delegable under 
these bylaws. 

§ 4002.6 Conflict of interest. 

(a) Board Members and Director. The 
Board Members and the Director must 

work with their respective ethics office 
to identify actual or potential conflicts 
of interest under 18 U.S.C. 208 or sec-
tion 4002(j) of ERISA or the appearance 
of the loss of impartiality under 5 CFR 
2635.502. 

(b) Disqualification. A Board Member 
and the Director must notify the Board 
Members of disqualification in any de-
cision or activity based on a conflict of 
interest under paragraph (a) of this 
section. To the extent a matter is dele-
gable under these bylaws, the disquali-
fied Board Member’s Board Representa-
tive, acting independently of that 
Member, may vote on the matter in the 
Member’s place. The disqualified Board 
Member may not ratify any action 
taken on the matter giving rise to his 
or her disqualification. 

§ 4002.7 Director of the Corporation 
and senior officers. 

(a) Director of the Corporation. Section 
4002(a) and (c) of ERISA establish that 
the Corporation is administered by a 
Director. Subject to policies estab-
lished by the Board, the Director is re-
sponsible for the Corporation’s man-
agement, including its personnel, orga-
nization and budget practices, and for 
carrying out the Corporation’s func-
tions under Title IV of ERISA. The Di-
rector will timely provide the Board 
any information necessary to assist the 
Board in exercising its statutory re-
sponsibilities. The Director must sub-
mit the Corporation’s budget to the 
Chair of the Board for review and ap-
proval before formally submitting the 
budget to OMB. 

(b) Senior officers. The senior officers 
of the Corporation report directly to 
the Director. The Director must con-
sult with the Board before eliminating 
or creating a senior officer position or 
making an appointment to a senior of-
ficer position. 

§ 4002.8 Emergency procedures. 

(a) An emergency exists if a quorum 
of the Corporation’s Board cannot 
readily be assembled or act through 
written contact because of the declara-
tion of a government-wide emergency. 
These emergency procedures must re-
main in effect during the emergency 
and upon the termination of the emer-
gency will cease to be operative unless 
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and until another emergency occurs. 
The emergency procedures operate in 
conjunction with the PBGC Continuity 
of Operations Plan (‘‘COOP Plan’’) of 
the current year, and any government- 
wide COOP protocols in effect. 

(b) During an emergency, the busi-
ness of the PBGC must continue to be 
managed in accordance with its COOP 
Plan. The functions of the Board of Di-
rectors must be carried out by those 
Members of the Board of Directors in 
office at the time the emergency 
arises, or by persons designated by the 
agencies’ COOP plans to act in place of 
the Board Members, who are available 
to act during the emergency. If no such 
persons are available, then the author-
ity of the Board must be transferred to 
the Board Representatives who are 
available. If no Board Representatives 
are available, then the Director of the 
Corporation must perform essential 
Board functions. 

(c) During an emergency, meetings of 
the Board may be called by any avail-
able Member of the Board. The notice 
thereof must specify the time and place 
of the meeting. To the extent possible, 
notice must be given in accordance 
with these bylaws. Notice must be 
given to those Board Members whom it 
is feasible to reach at the time of the 
emergency, and notice may be given at 
a time less than 24 hours before the 
meeting if deemed necessary by the 
person giving notice. 

§ 4002.9 Seal. 

The seal of the Corporation must be 
in such form as may be approved from 
time to time by the Board. 

§ 4002.10 Authority and amendments. 

(a) Section 4002 of ERISA and the by-
laws establish the authority and re-
sponsibilities of the Board, the Board 
Representatives, and the Director. 

(b) These bylaws may be amended or 
new bylaws adopted by unanimous vote 
of the Board. 

PART 4003—RULES FOR ADMINIS-
TRATIVE REVIEW OF AGENCY DE-
CISIONS 

Subpart A—General Provisions 

Sec. 
4003.1 Purpose and scope. 
4003.2 Definitions. 
4003.3 PBGC assistance in obtaining infor-

mation. 
4003.4 Extension of time. 
4003.5 Non-timely request for review. 
4003.6 Representation. 
4003.7 Exhaustion of administrative rem-

edies. 
4003.8 Request for confidential treatment. 
4003.9 Method and date of filing. 
4003.10 Computation of time. 

Subpart B—Initial Determinations 

4003.21 Form and contents of initial deter-
minations. 

4003.22 Effective date of determinations. 

Subpart C—Reconsideration of Initial 
Determinations 

4003.31 Who may request reconsideration. 
4003.32 When to request reconsideration. 
4003.33 Where to submit request for recon-

sideration. 
4003.34 Contents of request for reconsider-

ation. 
4003.35 Decision on request for reconsider-

ation. 

Subpart D—Administrative Appeals 

4003.51 Who may appeal or participate in ap-
peals. 

4003.52 When to file. 
4003.53 Where to file. 
4003.54 Contents of appeal. 
4003.55 Opportunity to appear and to 

present witnesses. 
4003.56 Consolidation of appeals. 
4003.57 Appeals affecting third parties. 
4003.58 Powers of the Appeals Board. 
4003.59 Decision by the Appeals Board. 
4003.60 Referral of appeal to the Director. 
4003.61 Action by a single Appeals Board 

member. 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34012, July 1, 1996, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4003.1 Purpose and scope. 

(a) Purpose. This part sets forth the 
rules governing the issuance of all ini-
tial determinations by PBGC on cases 
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pending before it involving the matters 
set forth in paragraphs (d) and (e) of 
this section and the procedures for re-
questing and obtaining administrative 
review by PBGC of those determina-
tions. Subpart A contains general pro-
visions. Subpart B sets forth rules gov-
erning the issuance of all initial deter-
minations of PBGC on matters covered 
by this part. Subpart C establishes pro-
cedures governing the reconsideration 
by PBGC of initial determinations re-
lating to the matters set forth in para-
graph (d). Subpart D establishes proce-
dures governing administrative appeals 
from initial determinations relating to 
the matters set forth in paragraph (e). 

(b) Scope. This part applies to the ini-
tial determinations made by PBGC 
that are listed in paragraphs (d) and (e) 
of this section. 

(c) Matters not covered by this part. 
Nothing in this part limits— 

(1) The authority of PBGC to review, 
either upon request or on its own ini-
tiative, a determination to which this 
part does not apply when, in its discre-
tion, PBGC determines that it would be 
appropriate to do so, or 

(2) The procedure that PBGC may 
utilize in reviewing any determination 
to which this part does not apply. 

(d) Determinations subject to reconsid-
eration. Any person aggrieved by an ini-
tial determination of PBGC listed in 
this paragraph (d) may request recon-
sideration, subject to the terms of this 
part. 

(1) Determinations with respect to 
premiums, interest and late payment 
penalties pursuant to section 4007 of 
ERISA; 

(2) Determinations with respect to 
voluntary terminations under section 
4041 of ERISA, including any of the fol-
lowing: 

(i) A determination that a notice re-
quirement or a certification require-
ment under section 4041 of ERISA has 
not been met; 

(ii) A determination that the require-
ments for demonstrating distress under 
section 4041(c)(2)(B) of ERISA have not 
been met; 

(iii) A determination with respect to 
the sufficiency of plan assets for ben-
efit liabilities or for guaranteed bene-
fits; and 

(iv) A determination with respect to 
a plan terminating under section 
4041(b) of ERISA or with respect to the 
distribution of residual assets under 
section 4044(d) of ERISA; and 

(3) Determinations with respect to 
penalties under section 4071 of ERISA. 

(e) Determinations subject to appeal. 
Any person aggrieved by an initial de-
termination of PBGC listed in this 
paragraph (e) may file an appeal, sub-
ject to the terms of this part. 

(1) Determinations that a plan is or 
is not covered under section 4021 of 
ERISA; 

(2) Determinations of a participant’s 
or beneficiary’s benefit entitlement 
and the amount of benefit payable 
under a covered plan under sections 
4022, 4022B, and 4044 of ERISA (other 
than a determination described in 
paragraph (d)(2)(iv) of this section); 

(3) Determinations that a domestic 
relations order is or is not a qualified 
domestic relations order under section 
206(d)(3) of ERISA and section 414(p) of 
the Code; 

(4) Determinations of the amount of 
money subject to recapture pursuant 
to section 4045 of ERISA; 

(5) Determinations of the amount of 
liability under sections 4062(b)(1), 4063, 
or 4064 of ERISA; and 

(6) Determinations with respect to 
benefits payable by PBGC under sec-
tion 4050 of ERISA and part 4050 of this 
chapter. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 77 FR 22489, Apr. 16, 
2012; 82 FR 60818, Dec. 22, 2017; 85 FR 10283, 
10284, Feb. 24, 2020] 

§ 4003.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Code, contrib-
uting sponsor, controlled group, 
ERISA, multiemployer plan, PBGC, 
person, plan administrator, and single- 
employer plan. 

In addition, for purposes of this part: 
Aggrieved person means any partici-

pant, beneficiary, plan administrator, 
contributing sponsor of a single-em-
ployer plan or member of such a con-
tributing sponsor’s controlled group, 
plan sponsor of a multiemployer plan, 
or employer that is adversely affected 
by an initial determination of PBGC 
with respect to a pension plan in which 
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such person has an interest. The term 
‘‘beneficiary’’ includes an alternate 
payee (within the meaning of section 
206(d)(3)(K) of ERISA) under a qualified 
domestic relations order (within the 
meaning of section 206(d)(3)(B) of 
ERISA). 

Appeals Board means a board con-
sisting of three PBGC officials. The Di-
rector will appoint a senior PBGC offi-
cial to serve as Chairperson and three 
or more other PBGC officials to serve 
as regular Appeals Board members. The 
Chairperson will designate the three of-
ficials who will constitute the Appeals 
Board with respect to a case, provided 
that a person may not serve on the Ap-
peals Board with respect to a case in 
which he or she made a decision re-
garding the merits of the determina-
tion being appealed. The Chairperson 
need not serve on the Appeals Board 
with respect to all cases. 

Appellant means any person filing an 
appeal under subpart D of this part. 

Director means the Director of any 
department of PBGC and includes the 
Director of PBGC, Deputy Directors, 
and the General Counsel. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.3 PBGC assistance in obtaining 
information. 

(a) General. A person may request 
PBGC’s assistance in obtaining infor-
mation if the person lacks information 
necessary— 

(1) To file a request for review pursu-
ant to subpart C or D of this part, or to 
decide whether to seek review; or 

(2) To participate in an appeal pursu-
ant to § 4003.57, or to decide whether to 
participate in an appeal. 

(b) Information not in PBGC’s posses-
sion. A person may request PBGC’s as-
sistance in obtaining information in 
the possession of a party other than 
PBGC. The request must— 

(1) Be in writing; 
(2) State or describe the missing in-

formation, the reason why the person 
needs the information, and the reason 
why the person needs the assistance of 
PBGC in obtaining the information; 
and 

(3) Be submitted to the Appeals 
Board or the department that is re-

sponsible for reviewing the initial de-
termination under this part. If the de-
termination is subject to reconsider-
ation, see § 4003.33 for information on 
where to submit the request for assist-
ance. If the determination is subject to 
review by appeal, see § 4003.53 for infor-
mation on where to submit the request. 

(c) Information in the possession of 
PBGC. A person may request informa-
tion in the possession of PBGC pursu-
ant to the Freedom of Information Act 
and part 4901 of this chapter or the Pri-
vacy Act and part 4902 of this chapter, 
as applicable. See parts 4901 and 4902 of 
this chapter for additional informa-
tion. Nothing in this paragraph (c) lim-
its or amends the requirements under 
part 4901 or 4902 of this chapter. 

[85 FR 10283, Feb. 24, 2020] 

§ 4003.4 Extension of time. 

When a document is required under 
this part to be filed within a prescribed 
period of time, an extension of time to 
file will be granted only upon good 
cause shown and only when the request 
for an extension is made before the ex-
piration of the time prescribed. The re-
quest for an extension must be in writ-
ing and state why additional time is 
needed and the amount of additional 
time requested. The filing of a request 
for an extension will stop the running 
of the prescribed period of time. Re-
quests for extension of the time to sub-
mit an appeal should be sent to the Ap-
peals Board; requests for extension of 
the time to submit a request for recon-
sideration should be sent to the depart-
ment that issued the initial determina-
tion. When a request for an extension 
is granted, PBGC will notify the person 
requesting the extension, in writing, of 
the amount of additional time granted. 
When a request for an extension is de-
nied, PBGC will notify the person re-
questing the extension in writing, and 
the prescribed period of time will re-
sume running from the date of denial. 

[85 FR 10283, Feb. 24, 2020] 

§ 4003.5 Non-timely request for review. 

PBGC will process a request for re-
view of an initial determination that 
was not filed within the prescribed pe-
riod of time for requesting review (see 
§§ 4003.32 and 4003.52) if— 
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(a) The person requesting review 
demonstrates in his or her request that 
he or she did not file a timely request 
for review because he or she neither 
knew nor, with due diligence, could 
have known of the initial determina-
tion; and 

(b) The request for review is filed 
within 30 days after the date the ag-
grieved person, exercising due diligence 
at all relevant times, first learned of 
the initial determination where the re-
quested review is reconsideration, or 
within 45 days after the date the ag-
grieved person, exercising due diligence 
at all relevant times, first learned of 
the initial determination where the re-
quest for review is an appeal. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.6 Representation. 

A person may file any document or 
make any appearance that is required 
or permitted by this part on his or her 
own behalf or he or she may designate 
a representative. When the representa-
tive is not an attorney-at-law, a nota-
rized power of attorney, signed by the 
person making the designation, which 
authorizes the representation and 
specifies the scope of representation 
must be filed with PBGC in accordance 
with § 4003.9(b) of this part. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.7 Exhaustion of administrative 
remedies. 

Except as provided in § 4003.22(b), a 
person aggrieved by an initial deter-
mination of PBGC covered by this part, 
other than an initial determination 
subject to reconsideration that is 
issued by a Department Director, has 
not exhausted his or her administra-
tive remedies until he or she has filed 
a request for reconsideration under 
subpart C of this part or an appeal 
under subpart D of this part, whichever 
is applicable, and a decision granting 
or denying the relief requested has 
been issued. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10283, 10284, Feb. 24, 2020] 

§ 4003.8 Request for confidential treat-
ment. 

If any person filing a document with 
PBGC believes that some or all of the 
information contained in the document 
is exempt from the mandatory public 
disclosure requirements of the Free-
dom of Information Act, 5 U.S.C. 552, 
he or she must specify the information 
with respect to which confidentiality is 
claimed and the grounds therefor. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.9 Method and date of filing. 

(a) Method of filing. PBGC applies the 
rules in subpart A of part 4000 of this 
chapter to determine permissible 
methods of filing with PBGC under this 
part. 

(b) Date of filing. PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that a 
submission under this part was filed 
with PBGC. 

[68 FR 61352, Oct. 28, 2003, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.10 Computation of time. 

PBGC applies the rules in subpart D 
of part 4000 of this chapter to compute 
any time period under this part. 

[68 FR 61352, Oct. 28, 2003, as amended at 85 
FR 10284, Feb. 24, 2020] 

Subpart B—Initial Determinations 

§ 4003.21 Form and contents of initial 
determinations. 

All initial determinations to which 
this subpart applies will be in writing, 
will state the reason for the determina-
tion, and, except when effective on the 
date of issuance as provided in 
§ 4003.22(b), will contain notice of the 
right to request review of the initial 
determination pursuant to subpart C or 
D of this part, as applicable, and a brief 
description of the procedures for re-
questing review. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10283, 10284, Feb. 24, 2020] 

§ 4003.22 Effective date of determina-
tions. 

(a) General rule. Except as provided in 
paragraph (b) of this section, an initial 
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determination covered by this subpart 
will not become effective until the pre-
scribed period of time for filing a re-
quest for reconsideration under subpart 
C of this part or an appeal under sub-
part D of this part, whichever is appli-
cable, has elapsed. The filing of a re-
quest for review under subpart C or D 
of this part will automatically stay the 
effectiveness of an initial determina-
tion until a decision on the request for 
review has been issued by PBGC. 

(b) Exception. Except for initial deter-
minations listed in § 4003.1(e)(2), (3), and 
(6), PBGC may, in its discretion, order 
that the initial determination in a case 
is effective on the date it is issued. 
When PBGC makes such an order, the 
initial determination will state that it 
constitutes the final agency action ef-
fective on the date of issuance, there is 
no right to request review under sub-
parts C and D of this part, and any per-
son aggrieved by the initial determina-
tion has exhausted all administrative 
remedies. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

Subpart C—Reconsideration of 
Initial Determinations 

§ 4003.31 Who may request reconsider-
ation. 

Any person aggrieved by an initial 
determination of PBGC to which this 
subpart applies may request reconsid-
eration of the initial determination. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.32 When to request reconsider-
ation. 

Except as provided in §§ 4003.4 and 
4003.5, a request for reconsideration 
must be filed within 30 days after the 
date of the initial determination of 
which reconsideration is sought or, 
when administrative review includes a 
procedure in part 4903 of this chapter, 
by the date that is specified in PBGC’s 
notice of the right to request review. 

[61 FR 34012, July 1, 1996, as amended at 75 
FR 68205, Nov. 5, 2010; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.33 Where to submit request for 
reconsideration. 

A request for reconsideration must 
be submitted to the Director of the de-
partment within PBGC that issued the 
initial determination, except that a re-
quest for reconsideration of an initial 
determination described in 
§ 4003.1(d)(2)(ii) must be submitted to 
the Director. See § 4000.4 of this chapter 
for information on where to file. 

[61 FR 34012, July 1, 1996, as amended at 68 
FR 61352, Oct. 28, 2003; 73 FR 38120, July 3, 
2008; 85 FR 10284, Feb. 24, 2020] 

§ 4003.34 Contents of request for re-
consideration. 

A request for reconsideration must— 
(a) Be in writing; 
(b) Be clearly designated as a request 

for reconsideration; 
(c) Specifically explain why PBGC’s 

determination is wrong and the result 
the requestor is seeking; 

(d) Describe the relevant information 
the requestor believes is known by 
PBGC and summarize any other infor-
mation that is relevant to the request 
for reconsideration; and 

(e) Include copies of any documenta-
tion that supports the requestor’s 
claim or assertions. 

[85 FR 10284, Feb. 24, 2020] 

§ 4003.35 Decision on request for re-
consideration. 

(a) Except as provided in paragraphs 
(a)(1) or (a)(2), final decisions on re-
quests for reconsideration will be 
issued by the same department of 
PBGC that issued the initial deter-
mination, by an official whose level of 
authority in that department is higher 
than that of the person who issued the 
initial determination. 

(1) When an initial determination is 
issued by a Director of a department, 
the Director of a department (or an of-
ficial designated by the Director of a 
department) will issue the decision on 
request for reconsideration of an initial 
determination other than one described 
in § 4003.1(d)(2)(ii). 

(2) The Director (or an official des-
ignated by the Director) will issue the 
decision on a request for reconsider-
ation of an initial determination de-
scribed in § 4003.1(d)(2)(ii). 
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(b) The decision on a request for re-
consideration shall be in writing, speci-
fy the relief granted, if any, state the 
reason(s) for the decision, and state 
that the person has exhausted his or 
her administrative remedies. 

(c) The decision on a request for re-
consideration constitutes the final 
agency action by PBGC with respect to 
the initial determination that was the 
subject of the request for reconsider-
ation and is binding on all persons who 
participated in the request for recon-
sideration. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

Subpart D—Administrative 
Appeals 

§ 4003.51 Who may appeal or partici-
pate in appeals. 

Any person aggrieved by an initial 
determination to which this subpart 
applies may file an appeal. Any person 
who may be aggrieved by a decision 
under this subpart granting the relief 
requested in whole or in part may par-
ticipate in the appeal in the manner 
provided in § 4003.57. 

§ 4003.52 When to file. 

Except as provided in §§ 4003.4 and 
4003.5, an appeal under this subpart 
must be filed within 45 days after the 
date of the initial determination being 
appealed or, when administrative re-
view includes a procedure in part 4903 
of this chapter, by the date that is 
specified in PBGC’s notice of the right 
to request review. 

[61 FR 34012, July 1, 1996, as amended at 75 
FR 68205, Nov. 5, 2010; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.53 Where to file. 

An appeal or a request for an exten-
sion of time to appeal must be sub-
mitted to the Appeals Board. See 
§ 4000.4 of this chapter for additional in-
formation on where to file. 

[61 FR 34012, July 1, 1996, as amended at 68 
FR 61352, Oct. 28, 2003; 73 FR 38120, July 3, 
2008; 85 FR 10284, Feb. 24, 2020] 

§ 4003.54 Contents of appeal. 

(a) An appeal must— 

(1) Be in writing; 
(2) Be clearly designated as an ap-

peal; 
(3) Specifically explain why PBGC’s 

determination is wrong and the result 
the appellant is seeking; 

(4) Describe the relevant information 
the appellant believes is known by 
PBGC, and summarize any other infor-
mation the appellant believes is rel-
evant. It is important to include copies 
of any documentation that support the 
appellant’s claim or the appellant’s as-
sertions about this information; 

(5) State whether the appellant de-
sires to appear in person or through a 
representative before the Appeals 
Board; and 

(6) State whether the appellant de-
sires to present witnesses to testify be-
fore the Appeals Board, and if so, state 
why the presence of witnesses will fur-
ther the decision-making process. 

(b) In any case where the appellant 
believes that another person may be 
aggrieved if PBGC grants the relief 
sought, the appeal must also include 
the name(s) and address(es) (if known) 
of such other person(s). 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.55 Opportunity to appear and to 
present witnesses. 

(a) At the discretion of the Appeals 
Board, any appearance permitted under 
this subpart may be before a hearing 
officer designated by the Appeals 
Board. 

(b) An opportunity to appear before 
the Appeals Board (or a hearing officer) 
and an opportunity to present wit-
nesses will be permitted at the discre-
tion of the Appeals Board. In general, 
an opportunity to appear will be per-
mitted if the Appeals Board determines 
that there is a dispute as to a material 
fact; an opportunity to present wit-
nesses will be permitted when the Ap-
peals Board determines that witnesses 
will contribute to the resolution of a 
factual dispute. 

(c) Appearances permitted under this 
section will take place at the main of-
fices of PBGC, as listed on PBGC’s 
website, www.pbgc.gov, unless the Ap-
peals Board, in its discretion, des-
ignates a different location, either on 



796 

29 CFR Ch. XL (7–1–23 Edition) § 4003.56 

its own initiative or at the request of 
the appellant or a third party partici-
pating in the appeal. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.56 Consolidation of appeals. 

(a) When consolidation may be re-
quired. Whenever multiple appeals are 
filed that arise out of the same or simi-
lar facts and seek the same or similar 
relief, the Appeals Board may, in its 
discretion, order the consolidation of 
all or some of the appeals. 

(b) Representation of parties. Whenever 
the Appeals Board orders the consoli-
dation of appeals, the appellants may 
designate one (or more) of their num-
ber to represent all of them for all pur-
poses relating to their appeals. 

(c) Decision by Appeals Board. The de-
cision of the Appeals Board in a con-
solidated appeal will be binding on all 
appellants whose appeals were subject 
to the consolidation. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.57 Appeals affecting third par-
ties. 

(a) Before the Appeals Board issues a 
decision granting, in whole or in part, 
the relief requested in an appeal, it will 
make a reasonable effort to notify 
third persons who will be aggrieved by 
the decision of the following: 

(1) The pendency of the appeal; 
(2) The grounds upon which the ap-

peal is based; 
(3) The grounds upon which the Ap-

peals Board is considering reversing 
the initial determination; 

(4) The right to submit written com-
ments on the appeal; 

(5) The right to request an oppor-
tunity to appear in person or through a 
representative before the Appeals 
Board and to present witnesses; and 

(6) That no further opportunity to 
present information to PBGC with re-
spect to the initial determination 
under appeal will be provided. 

(b) Written comments and a request 
to appear before the Appeals Board 
must be filed within 45 days after the 
date of the notice from the Appeals 
Board. 

(c) If more than one third party is in-
volved, their participation in the ap-

peal may be consolidated pursuant to 
the provisions of § 4003.56. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.58 Powers of the Appeals Board. 

(a) In addition to the powers specifi-
cally described in this part, the Ap-
peals Board may request the submis-
sion of any information or the appear-
ance of any person it considers nec-
essary to resolve a matter before it and 
to enter any order it considers nec-
essary for or appropriate to the disposi-
tion of any matter before it. 

(b) The Appeals Board may refer cer-
tain appeals to another PBGC depart-
ment or to Appeals Board staff to pro-
vide a response to the appellant. The 
response from another PBGC depart-
ment or Board staff will be in writing 
and address the matters raised in the 
appeal. The response may be in the 
form of an explanation or corrected 
benefit determination. In either case, 
the appellant will have 45 calendar- 
days from the date of the response to 
file a written request for review by the 
Appeals Board. If a written request for 
review is not filed with the Appeals 
Board within the 45-calendar-day pe-
riod the initial determination will be-
come effective pursuant to § 4003.22(a). 

(1) Appeals that may be referred to 
another PBGC department or to the 
Board staff include those that— 

(i) Request an explanation of the ini-
tial determination being appealed; 

(ii) Dispute specific data used in the 
initial determination, such as date of 
hire, date of retirement, date of termi-
nation of employment, length of serv-
ice, compensation, marital status and 
form of benefit elected; or 

(iii) Request an explanation of the 
limits on benefits payable by PBGC 
under part 4022, subpart B, such as the 
maximum guaranteeable benefit and 
phase-in of the PBGC guarantee. 

(2) An explanation or corrected ben-
efit determination issued under this 
subsection is not considered a decision 
of the Appeals Board. If an appellant 
aggrieved by PBGC’s initial determina-
tion is issued an explanation or cor-
rected benefit determination under this 
section, the appellant has not ex-
hausted his or her administrative rem-
edies until the appellant has filed a 
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timely request with the Appeals Board 
for review and the Appeals Board has 
issued a decision granting or denying 
the relief requested. See § 4003.7 of this 
part. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.59 Decision by the Appeals 
Board. 

(a) In reaching its decision, the Ap-
peals Board will consider those por-
tions of the file relating to the initial 
determination, all material submitted 
by the appellant and any third parties 
in connection with the appeal, and any 
additional information submitted by 
PBGC staff. 

(b) The decision of the Appeals Board 
constitutes the final agency action by 
PBGC with respect to the initial deter-
mination which was the subject of the 
appeal and is binding on all parties who 
participated in the appeal and who 
were notified pursuant to § 4003.57 of 
their right to participate in the appeal. 

(c) The decision of the Appeals Board 
will be in writing, specify the relief 
granted, if any, state the bases for the 
decision, including a brief statement of 
the facts or legal conclusions sup-
porting the decision, and state that the 
appellant has exhausted his or her ad-
ministrative remedies. 

[61 FR 34012, July 1, 1996, as amended at 85 
FR 10284, Feb. 24, 2020] 

§ 4003.60 Referral of appeal to the Di-
rector. 

The Appeals Board may, in its discre-
tion, refer any appeal to the Director 
of PBGC for decision. In such a case, 
the Director will have all the powers 
vested in the Appeals Board by this 
subpart and the decision of the Direc-
tor will meet the requirements of and 

have the effect of a decision issued 
under § 4003.59 of this part. 

[61 FR 34012, July 1, 1996, as amended at 73 
FR 38120, July 3, 2008; 85 FR 10284, Feb. 24, 
2020] 

§ 4003.61 Action by a single Appeals 
Board member. 

(a) Authority to act. Notwithstanding 
any other provision of this part, any 
member of the Appeals Board has the 
authority to take any action that the 
Appeals Board could take with respect 
to a routine appeal as defined in para-
graph (b) of this section. 

(b) Routine appeal defined. For pur-
poses of this section, a routine appeal 
is any appeal that does not raise a sig-
nificant issue of law or a precedent-set-
ting issue. This would generally in-
clude any appeal that— 

(1) Is outside the jurisdiction of the 
Appeals Board (for example, an appeal 
challenging the plan’s termination 
date); 

(2) Is filed by a person other than an 
aggrieved person or an aggrieved per-
son’s authorized representative; 

(3) Is untimely and presents no 
grounds for waiver or extension of the 
time limit for filing the appeal, or only 
grounds that are clearly without merit; 

(4) Presents grounds that clearly 
warrant or clearly do not warrant the 
relief requested; 

(5) Presents only factual issues that 
are not reasonably expected to affect 
other appeals (for example, the partici-
pant’s date of birth or date of hire); or 

(6) Presents only issues that are con-
trolled by settled principles of existing 
law, including Appeals Board precedent 
(for example, an issue of plan interpre-
tation that has been resolved by the 
Appeals Board in a decision on an ap-
peal by another participant in the 
same plan). 

[67 FR 47695, July 22, 2002] 
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PART 4006—PREMIUM RATES 

Sec. 
4006.1 Purpose and scope. 
4006.2 Definitions. 
4006.3 Premium rate. 
4006.4 Determination of unfunded vested 

benefits. 
4006.5 Exemptions and special rules. 
4006.6 Definition of ‘‘participant.’’ 
4006.7 Premium rate for certain terminated 

single-employer plans. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1306, 1307. 

SOURCE: 61 FR 34016, July 1, 1996, unless 
otherwise noted. 

§ 4006.1 Purpose and scope. 

This part, which applies to all plans 
covered by title IV of ERISA, provides 
rules for computing the premiums im-
posed by sections 4006 and 4007 of 
ERISA. (See part 4007 of this chapter 
for rules for the payment of premiums, 
including due dates and late payment 
charges.) 

§ 4006.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: benefit liabil-
ities, Code, contributing sponsor, 
ERISA, fair market value, insurer, ir-
revocable commitment, mandatory em-
ployee contributions, multiemployer 
plan, notice of intent to terminate, 
PBGC, plan administrator, plan, plan 
year, single-employer plan, and termi-
nation date. 

In addition, for purposes of this part: 
Continuation plan means a new plan 

resulting from a consolidation or spin-
off that is not de minimis pursuant to 
the regulations under section 414(l) of 
the Code. 

New plan means a plan that did not 
exist before. the premium payment 
year and includes a plan resulting from 
a consolidation or spinoff. A plan that 
meets this definition is considered to 
be a new plan even if the plan con-
stitutes a successor plan within the 
meaning of section 4021(a) of ERISA. 

Newly covered plan means a plan that 
becomes covered by title IV of ERISA 
during the premium payment year and 
that existed as an uncovered plan im-
mediately before the first date in the 

premium payment year on which it was 
a covered plan. 

Participant has the meaning described 
in § 4006.6. 

Participant count of a plan means the 
number of participants in the plan on 
the participant count date of the plan. 

Participant count date of a plan means 
the date provided for in § 4006.5(c), (d), 
or (e) as applicable. 

Premium funding target has the mean-
ing described in § 4006.4(b)(1). 

Premium payment year means the plan 
year for which the premium is being 
paid. 

Short plan year means a plan year of 
coverage that is shorter than a normal 
plan year. 

Small plan means a plan— 
(1) Whose participant count is not 

more than 100, or 
(2) Whose funding valuation date for 

the premium payment year, deter-
mined in accordance with ERISA sec-
tion 303(g)(2), is not the first day of the 
premium payment year. 

UVB valuation date of a plan means 
the plan’s funding valuation date for 
the UVB valuation year, determined in 
accordance with ERISA section 
303(g)(2). 

UVB valuation year of a plan means— 
(1) In general,— 
(i) The plan year preceding the pre-

mium payment year, if the plan is a 
small plan other than a continuation 
plan, or 

(ii) The premium payment year, in 
any other case; or 

(2) For a small plan that so opts sub-
ject to PBGC premium instructions, 
the premium payment year. 

[61 FR 34016, July 1, 1996, as amended at 65 
FR 75163, Dec. 1, 2000; 73 FR 15074, Mar. 21, 
2008; 79 FR 13559, Mar. 11, 2014] 

§ 4006.3 Premium rate. 

Subject to the provisions of § 4006.5 
(dealing with exemptions and special 
rules) and § 4006.7 (dealing with pre-
miums for certain terminated single- 
employer plans), the premium paid for 
basic benefits guaranteed under section 
4022(a) or section 4022A(a) of ERISA 
shall equal the flat-rate premium 
under paragraph (a) of this section 
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plus, in the case of a single-employer 
plan, the variable-rate premium under 
paragraph (b) of this section. Premium 
rates (and the MAP–21 cap rate referred 
to in paragraph (b)(2) of this section) 
are subject to change each year under 
inflation indexing provisions in section 
4006 of ERISA. 

(a) Flat-rate premium. The flat-rate 
premium for a plan is equal to the ap-
plicable flat premium rate multiplied 
by the plan’s participant count. The 
applicable flat premium rate is the 
amount prescribed for the calendar 
year in which the premium payment 
year begins by the applicable provi-
sions of— 

(1) ERISA section 4006(a)(3)(A), (F), 
and (G) for a single-employer plan, or 

(2) ERISA section 4006(a)(3)(A), (H), 
and (J) for a multiemployer plan. 

(b) Variable-rate premium—(1) In gen-
eral. Subject to the cap provisions in 
paragraphs (b)(2) and (b)(3) of this sec-
tion, the variable-rate premium for a 
single-employer plan is equal to a spec-
ified dollar amount for each $1,000 (or 
fraction thereof) of the plan’s unfunded 
vested benefits as determined under 
§ 4006.4 for the UVB valuation year. The 
specified dollar amount is the applica-
ble variable premium rate prescribed 
by the applicable provisions of ERISA 
section 4006(a)(8) for the calendar year 
in which the premium payment year 
begins. 

(2) MAP–21 cap. The variable-rate pre-
mium for a plan is not more than the 
applicable MAP–21 cap rate multiplied 
by the plan’s participant count. The 
applicable MAP–21 cap rate is the 
amount prescribed by the applicable 
provisions of ERISA section 
4006(a)(3)(E)(i)(II), (E)(i)(III), (K), and 
(L) for the calendar year in which the 
premium payment year begins. 

(3) Small-employer cap. (i) In general. If 
a plan is described in paragraph 
(b)(3)(ii) of this section for the pre-
mium payment year, the variable-rate 
premium is not more than $5 multi-
plied by the square of the participant 
count. For example, if the participant 
count is 20, the variable-rate premium 
is not more than $2,000 ($5 × 202 = $5 × 
400 = $2,000). 

(ii) Plans eligible for cap. A plan is de-
scribed in paragraph (b)(3)(ii) of this 
section for the premium payment year 

if the aggregate number of employees 
of all employers in the plan’s con-
trolled group on the first day of the 
premium payment year is 25 or fewer. 

(iii) Meaning of ‘‘employee.’’ For pur-
poses of paragraph (b)(3)(ii) of this sec-
tion, the aggregate number of employ-
ees is determined in the same manner 
as under section 410(b)(1) of the Code, 
taking into account the provisions of 
section 414(m) and (n) of the Code, but 
without regard to section 410(b)(3), (4), 
and (5) of the Code. 

[61 FR 34016, July 1, 1996, as amended at 72 
FR 71228, Dec. 17, 2007; 73 FR 15074, Mar. 21, 
2008; 79 FR 13559, Mar. 11, 2014] 

§ 4006.4 Determination of unfunded 
vested benefits. 

(a) In general. Except as provided in 
the exemptions and special rules under 
§ 4006.5, the amount of a plan’s un-
funded vested benefits for the UVB 
valuation year is the excess (if any) of 
the plan’s premium funding target for 
the UVB valuation year (determined 
under paragraph (b) of this section) 
over the fair market value of the plan’s 
assets for the UVB valuation year (de-
termined under paragraph (c) of this 
section). Unfunded vested benefits for 
the UVB valuation year must be deter-
mined as of the plan’s UVB valuation 
date , based on the plan provisions and 
the plan’s population as of that date. 
The determination must be made in a 
manner consistent with generally ac-
cepted actuarial principles and prac-
tices. 

(b) Premium funding target—(1) In gen-
eral. A plan’s premium funding target 
is its standard premium funding target 
under paragraph (b)(2) of this section 
or, if an election to use the alternative 
premium funding target under 
§ 4006.5(g) is in effect, its alternative 
premium funding target under 
§ 4006.5(g). 

(2) Standard premium funding target. A 
plan’s standard premium funding tar-
get under this section is the plan’s 
funding target as determined under 
ERISA section 303(d) (or 303(i), if appli-
cable) for the UVB valuation year 
using the same assumptions that are 
used for funding purposes, except 
that— 

(i) Only vested benefits are taken 
into account, and 
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(ii) The interest rates to be used are 
the segment rates for the month pre-
ceding the month in which the UVB 
valuation year begins that are deter-
mined in accordance with ERISA sec-
tion 4006(a)(3)(E)(iv). These are the 
rates that would be determined under 
ERISA section 303(h)(2)(C) if ERISA 
section 303(h)(2)(D) were applied by 
using the monthly yields for the month 
preceding the month in which the UVB 
valuation year begins on investment 
grade corporate bonds with varying 
maturities and in the top 3 quality lev-
els rather than the average of such 
yields for a 24-month period. For this 
purpose, the transition rule in ERISA 
section 303(h)(2)(G) is inapplicable. 

(3) ‘‘At-risk’’ plans; transition rules; 
loading factor. The transition rules in 
ERISA section 303(i)(5) apply to the de-
termination of the premium funding 
target of a plan in at-risk status for 
funding purposes. If a plan in at-risk 
status is also described in ERISA sec-
tion 303(i)(1)(A)(ii) for the UVB valu-
ation year, its premium funding target 
reflects a loading factor pursuant to 
ERISA section 303(i)(1)(C) equal to the 
sum of— 

(i) Per-participant portion of loading 
factor. The amount determined for 
funding purposes under ERISA section 
303(i)(1)(C)(i) for the UVB valuation 
year, and 

(ii) Four percent portion of loading fac-
tor. Four percent of the premium fund-
ing target determined as if the plan 
were not in at-risk status. 

(c) Value of assets. The fair market 
value of a plan’s assets under this sec-
tion is determined in the same manner 
as for funding purposes under ERISA 
section 303(g)(3) and (4), except that 
averaging as described in ERISA sec-
tion 303(g)(3)(B) must not be used and 
prior year contributions are included 
only to the extent received by the plan 
by the date the premium is filed. Con-
tribution receipts must be accounted 
for as described in ERISA section 
303(g)(4), using effective interest rates 
determined under ERISA section 
303(h)(2)(A) (not rates that could be de-
termined based on the segment rates 
described in paragraph (b)(2) of this 
section). 

(d) ‘‘Vested.’’ For purposes of ERISA 
section 4006(a)(3)(E), this part, and part 
4007 of this chapter: 

(1) A participant’s benefit that is oth-
erwise vested does not fail to be vested 
merely because of the circumstance 
that the participant is living, in the 
case of the following death benefits: 

(i) A qualified pre-retirement sur-
vivor annuity (as described in ERISA 
section 205(e)), (ii) A post-retirement 
survivor annuity that pays some or all 
of the participant’s benefit amount for 
a fixed or contingent period (such as a 
joint and survivor annuity or a certain 
and continuous annuity), and 

(iii) A benefit that returns the par-
ticipant’s accumulated mandatory em-
ployee contributions (as described in 
ERISA section 204(c)(2)(C)). 

(2) A benefit otherwise vested does 
not fail to be vested merely because of 
the circumstance that the benefit may 
be eliminated or reduced by the adop-
tion of a plan amendment or by the oc-
currence of a condition or event (such 
as a change in marital status). 

(3) A participant’s pre-retirement 
lump-sum death benefit (other than a 
benefit described in paragraph 
(d)(1)(iii) of this section) is not vested 
if the participant is living. 

(4) A participant’s disability benefit 
is not vested if the participant is not 
disabled. 

(e) Illustration of vesting principles. 
The vesting principles set forth in 
paragraph (d) of this section are illus-
trated by the following examples: 

(1) Example 1. Under Plan A, if a par-
ticipant retires at or after age 55 but 
before age 62, the participant receives a 
temporary supplement from retirement 
until age 62. The supplement is not a 
QSUPP (qualified social security sup-
plement), as defined in Treasury Reg. 
§ 1.401(a)(4)–12, and is not protected 
under Code section 411(d)(6). The tem-
porary supplement is considered vest-
ed, and its value is included in the pre-
mium funding target, for each partici-
pant who, on the UVB valuation date, 
is at least 55 but less than 62, and thus 
eligible for the supplement. The cal-
culation is unaffected by the fact that 
the plan could be amended to remove 
the supplement after the UVB valu-
ation date. 
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(2) Example 2. Plan B provides a quali-
fied pre-retirement survivor annuity 
(QPSA) upon the death of a participant 
who has five years of service, at no 
charge to the participant. The QPSA is 
considered vested, and its value is in-
cluded in the premium funding target, 
for each participant who, on the UVB 
valuation date, has five years of service 
and is thus eligible for the QPSA. The 
calculation is unaffected by the fact 
that the participant is alive on that 
date. 

(f) Plans to which special funding rules 
apply. The following statutory provi-
sions are disregarded for purposes of 
determining unfunded vested benefits 
(whether the standard premium fund-
ing target or the alternative premium 
funding target is used): 

(1) Section 402(b) of the Pension Pro-
tection Act of 2006, Public Law 109–280, 
dealing with certain frozen plans of 
commercial passenger airlines and air-
line caterers. 

(2) Section 306 of ERISA and section 
433 of the Code, dealing with certain 
defined benefit pension plans main-
tained by certain cooperatives and 
charities. 

[73 FR 15074, Mar. 21, 2008, as amended at 79 
FR 13560, Mar. 11, 2014; 85 FR 6058, Feb. 4, 
2020] 

§ 4006.5 Exemptions and special rules. 

(a) Variable-rate premium exemptions. 
A plan described in any of paragraphs 
(a)(1) through (5) of this section is not 
required to determine or report its un-
funded vested benefits under § 4006.4 
and does not owe a variable-rate pre-
mium under § 4006.3(b). 

(1) Plans without vested participants. A 
plan is described in this paragraph if it 
does not have any participants with 
vested benefits as of the UVB valuation 
date. 

(2) Section 412(e)(3) plans. A plan is de-
scribed in this paragraph if the plan is 
a plan described in section 412(e)(3) of 
the Code and the regulations there-
under on the UVB valuation date. 

(3) Certain plans completing a standard 
termination. A plan is described in this 
paragraph if it— 

(i) Makes a final distribution of as-
sets in a standard termination during 
the premium payment year, and 

(ii) Did not engage in a spinoff during 
the premium payment year, unless the 
spinoff is de minimis pursuant to the 
regulations under section 414(l) of the 
Code. 

(4) Certain plans in the process of com-
pleting a standard termination initiated 
in a prior year. A plan is described in 
this paragraph if — 

(i) The plan administrator has issued 
notices of intent to terminate the plan 
in a standard termination in accord-
ance with section 4041(a)(2) of ERISA; 

(ii) The proposed termination date 
set forth in the notice of intent to ter-
minate is before the beginning of the 
premium payment year; and 

(iii) The plan ultimately makes a 
final distribution of plan assets in con-
junction with the plan termination. 

(5) Certain small new and newly cov-
ered plans. A plan is described in this 
paragraph if— 

(i) It is a small plan other than a con-
tinuation plan, and 

(ii) It is a new plan or a newly cov-
ered plan. 

(b) Reporting exemption for plans pay-
ing capped variable-rate premium. A plan 
that qualifies for the variable-rate pre-
mium cap described in ERISA section 
4006(a)(3)(H) is not required to deter-
mine or report its unfunded vested ben-
efits under § 4006.4 if it reports that it 
qualifies for the cap and pays a vari-
able-rate premium equal to the amount 
of the cap. 

(c) Participant count date; in general. 
Except as provided in paragraphs (d) 
and (e) of this section, the participant 
count date of a plan is the last day of 
the plan year preceding the premium 
payment year. 

(d) Participant count date; new and 
newly covered plans. The participant 
count date of a new plan or a newly 
covered plan is the first day of the pre-
mium payment year. For this purpose, 
a new plan’s premium payment year 
begins on the plan’s effective date. 

(e) Participant count date; certain 
transactions. (1) The participant count 
date of a plan described in paragraph 
(e)(2) or (3) of this section is the first 
day of the premium payment year. 

(2) With respect to a transaction 
where some, but not all, of the assets 
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and liabilities of one plan (the ‘‘trans-
feror plan’’) are transferred into an-
other plan (the ‘‘transferee plan’’)— 

(i) The transferor plan if the spinoff 
is not de minimis and is effective at 
the beginning of the transferor plan’s 
premium payment year; and 

(ii) The transferee plan if the trans-
feror plan meets the criteria in para-
graph (e)(2)(i) of this section and the 
transfer occurs at the beginning of the 
transferee plan’s premium payment 
year. 

(3) With respect to a merger effective 
at the beginning of the premium pay-
ment year, the transferee plan if— 

(i) The merger is not de minimis; or 
(ii) The assets of the transferee plan 

immediately before the merger are less 
than the total assets transferred to the 
transferee plan in the merger. 

(4) For purposes of this paragraph (e), 
‘‘de minimis’’ has the meaning de-
scribed in regulations under section 
414(l) of the Code (for single-employer 
plans) or in part 4231 of this chapter 
(for multiemployer plans). 

(f) Proration for certain short plan 
years. The premium for a plan that has 
a short plan year described in this 
paragraph (f) is prorated by the number 
of months in the short plan year (treat-
ing a part of a month as a month). The 
proration applies whether or not the 
short plan year ends by the premium 
due date for the short plan year. For 
purposes of this paragraph (f), there is 
a short plan year in the following cir-
cumstances: 

(1) New or newly covered plan. A new 
plan becomes effective less than one 
full year before the beginning of its 
second plan year, or a newly covered 
plan becomes covered on a date other 
than the first day of its plan year. (Ces-
sation of coverage before the end of a 
plan year does not give rise to prora-
tion under this section.) 

(2) Change in plan year. A plan 
amendment changes the plan year, but 
only if the plan does not merge into or 
consolidate with another plan or other-
wise cease its independent existence ei-
ther during the short plan year or at 
the beginning of the full plan year fol-
lowing the short plan year. 

(3) Distribution of assets. The plan’s 
assets (other than any residual assets 
under section 4044(d) of ERISA) are dis-

tributed pursuant to the plan’s termi-
nation, but only if the plan did not en-
gage in a spinoff during the plan year, 
unless the spinoff is de minimis pursu-
ant to the regulations under section 
414(l) of the Code. 

(4) Appointment of trustee. The plan is 
a single-employer plan, and a plan 
trustee is appointed pursuant to sec-
tion 4042 of ERISA. 

(g) Alternative premium funding target. 
A plan’s alternative premium funding 
target is determined in the same way 
as its standard premium funding target 
except that the discount rates de-
scribed in ERISA section 
4006(a)(3)(E)(iv) are not used. Instead, 
the alternative premium funding tar-
get is determined using the discount 
rates that would have been used to de-
termine the funding target for the plan 
under ERISA section 303 for the pur-
pose of determining the plan’s min-
imum contribution under ERISA sec-
tion 303 for the UVB valuation year if 
the segment rate stabilization provi-
sions of ERISA section 303(h)(2)(iv) 
were disregarded. A plan may elect to 
compute unfunded vested benefits 
using the alternative premium funding 
target instead of the standard premium 
funding target described in 
§ 4006.4(b)(2), and may revoke such an 
election, in accordance with the provi-
sions of this paragraph (g). A plan must 
compute its unfunded vested benefits 
using the alternative premium funding 
target instead of the standard premium 
funding target described in § 4006.4(b)(2) 
if an election under this paragraph (g) 
to use the alternative premium funding 
target is in effect for the premium pay-
ment year. 

(1) An election under this paragraph 
(g) to use the alternative premium 
funding target for a plan must specify 
the premium payment year to which it 
first applies and must be filed by the 
plan’s variable-rate premium due date 
for that premium payment year. The 
premium payment year to which the 
election first applies must begin at 
least five years after the beginning of 
the premium payment year to which a 
revocation of a prior election first ap-
plied. The election will be effective— 

(i) For the premium payment year 
for which made and for all plan years 
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that begin less than five years there-
after, and 

(ii) For all succeeding plan years 
until the premium payment year to 
which a revocation of the election first 
applies. 

(2) A revocation of an election under 
this paragraph (g) to use the alter-
native premium funding target for a 
plan must specify the premium pay-
ment year to which it first applies and 
must be filed by the plan’s variable- 
rate premium due date for that pre-
mium payment year. The premium 
payment year to which the revocation 
first applies must begin at least five 
years after the beginning of the pre-
mium payment year to which the elec-
tion first applied. 

[61 FR 34016, July 1, 1996, as amended at 62 
FR 60428, Nov. 7, 1997; 65 FR 75163, Dec. 1, 
2000; 71 FR 31081, June 1, 2005; 73 FR 15075, 
Mar. 21, 2008; 79 FR 13560, Mar. 11, 2014; 85 FR 
6058, Feb. 4, 2020] 

§ 4006.6 Definition of ‘‘participant.’’ 

(a) General rule. For purposes of this 
part and part 4007 of this chapter, an 
individual is considered to be a partici-
pant in a plan on any date if the plan 
has benefit liabilities with respect to 
the individual on that date. 

(b) Loss or distribution of benefit. For 
purposes of this section, an individual 
is treated as no longer being a partici-
pant— 

(1) In the case of an individual with 
no vested accrued benefit, after— 

(i) The individual incurs a one-year 
break in service under the terms of the 
plan, 

(ii) The individual’s entire ‘‘zero-dol-
lar’’ vested accrued benefit is deemed 
distributed under the terms of the 
plan, or 

(iii) The individual dies; and 
(2) In the case of a living individual 

whose accrued benefit is fully or par-
tially vested, or a deceased individual 
whose accrued benefit was fully or par-
tially vested at the time of death, 
after— 

(i) An insurer makes an irrevocable 
commitment to pay all benefit liabil-
ities with respect to the individual, or 

(ii) All benefit liabilities with respect 
to the individual are otherwise distrib-
uted. 

(c) Examples. The operation of this 
section is illustrated by the following 
examples: 

Example 1. Participation under a calendar- 
year plan begins upon commencement of em-
ployment, and the only benefit provided by 
the plan is an accrued benefit (expressed as a 
life annuity beginning at age 65) of $30 per 
month times full years of service. The plan 
credits a ratable portion of a full year of 
service for service of at least 1,000 hours but 
less than 2,000 hours in a service computa-
tion period that begins on the date when the 
participant commences employment and 
each anniversary of that date. John and 
Mary both commence employment on July 1, 
2008. On December 31, 2008 (the participant 
count date for the plan’s 2009 premium), 
John has credit for 988 hours of service and 
Mary has credit for 1,006 hours of service. 
For purposes of this section, Mary is consid-
ered to have an accrued benefit, and John is 
considered not to have an accrued benefit. 
Thus, the plan is considered to have benefit 
liabilities with respect to Mary, but not 
John, on December 31, 2008; and Mary, but 
not John, must be counted as a participant 
for purposes of computing the plan’s 2009 pre-
mium. 

Example 2. The plan also provides that a 
participant becomes vested five years after 
commencing employment and defines a one- 
year break in service as a service computa-
tion period in which less than 500 hours of 
service is performed. On February 1, 2010, 
John has an accrued benefit of $18 per month 
beginning at age 65 based on credit for 1,200 
hours of service in the service computation 
period that began July 1, 2008. However, John 
has credit for only 492 hours of service in the 
service computation period that began July 
1, 2009. On February 1, 2010, John terminates 
his employment. On December 31, 2010 (the 
participant count date for the 2011 premium), 
John has incurred a one-year break in serv-
ice, and thus is not counted as a participant 
for purposes of computing the plan’s 2011 pre-
mium. 

Example 3. On January 1, 2012, the plan is 
amended to provide that if a vested partici-
pant whose accrued benefit has a present 
value of $5,000 or less leaves employment, the 
benefit will be immediately cashed out. On 
December 30, 2013, Jane, who has a vested 
benefit with a present value of less than 
$5,000, leaves employment. Because of rea-
sonable administrative delay in determining 
the amount of the benefit to be paid, the 
plan does not pay Jane the value of her ben-
efit until January 9, 2014. Under the provi-
sions of this section, Jane is treated as not 
having an accrued benefit on December 31, 
2013 (the participant count date for the 2014 
premium), because Jane’s benefit is treated 
as having been paid on December 30, 2013. 
Thus, Jane is not counted as a participant 
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for purposes of computing the plan’s 2014 pre-
mium. 

Example 4. If the plan amendment had in-
stead provided for cashouts as of the first of 
the month following termination of employ-
ment, and the plan paid Jane the value of 
her benefit on January 1, 2014, Jane would be 
treated under the provisions of this section 
as having an accrued benefit on December 31, 
2013, and would thus be counted as a partici-
pant for purposes of computing the plan’s 
2014 premium. 

[65 FR 75163, Dec. 1, 2000, as amended at 73 
FR 15076, Mar. 21, 2008] 

§ 4006.7 Premium rate for certain ter-
minated single-employer plans. 

(a) The premium under this section 
(‘‘termination premium’’) applies to a 
DRA 2005 termination described in 
§ 4007.13 of this chapter. 

(b) The amount of the premium under 
this section that is payable with re-
spect to each applicable 12-month pe-
riod (as described in § 4007.13 of this 
chapter) is the number of participants 
in the plan, determined as of the day 
before the termination date, multiplied 
by the termination premium rate. In 
general, the termination premium rate 
is $1,250. However, the termination pre-
mium rate is $2,500 for an ‘‘eligible 
plan’’ under section 402(c)(1) of the 
Pension Protection Act of 2006 (dealing 
with certain plans of commercial pas-
senger airlines and airline catering 
services) while an election under sec-
tion 402(a)(1) of the Pension Protection 
Act of 2006 (dealing with alternative 
funding schedules) is in effect for the 
plan if the plan terminates during the 
five-year period beginning on the first 
day of the first applicable plan year (as 
defined in section 402(c)(2) of that Act) 
with respect to the plan, unless the 
Secretary of Labor determines that the 
plan terminated as a result of extraor-
dinary circumstances such as a ter-
rorist attack or other similar event. 

(c) The premium under this section is 
in addition to any other premium 
under this part. 

(d) See § 4007.13 of this chapter for 
further rules about termination pre-
miums. 

[72 FR 71229, Dec. 17, 2007, as amended at 79 
FR 13561, Mar. 11, 2014] 

PART 4007—PAYMENT OF 
PREMIUMS 

Sec. 
4007.1 Purpose and scope. 
4007.2 Definitions. 
4007.3 Filing requirement; method of filing. 
4007.4 Where to file. 
4007.5 Date of filing. 
4007.6 Computation of time. 
4007.7 Late payment interest charges. 
4007.8 Late payment penalty charges. 
4007.9 Coverage for guaranteed basic bene-

fits. 
4007.10 Recordkeeping; audits; disclosure of 

information. 
4007.11 Due dates. 
4007.12 Liability for single-employer pre-

miums. 
4007.13 Premiums for certain terminated 

single-employer plans. 

APPENDIX TO PART 4007—POLICY GUIDELINES 
ON PREMIUM PENALTIES 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1303(a), 
1306, 1307. 

SOURCE: 61 FR 34020, July 1, 1996, unless 
otherwise noted. 

§ 4007.1 Purpose and scope. 

This part, which applies to all plans 
that are covered by title IV of ERISA, 
provides procedures for paying the pre-
miums imposed by sections 4006 and 
4007 of ERISA. (See part 4006 of this 
chapter for premium rates and com-
putational rules.) 

§ 4007.2 Definitions. 

(a) The following terms are defined in 
§ 4001.2 of this chapter: Code, contrib-
uting sponsor, ERISA, IRS, notice of 
intent to terminate, PBGC, plan, plan 
administrator, plan year, single-em-
ployer plan, and termination date. 

(b) For purposes of this part, the fol-
lowing terms are defined in § 4006.2 of 
this chapter: continuation plan, new 
plan, newly covered plan, participant, 
participant count, premium funding 
target, premium payment year short 
plan year, small plan, and UVB valu-
ation date. 

[61 FR 34020, July 1, 1996, as amended at 73 
FR 15076, Mar. 21, 2008; 79 FR 13561, Mar. 11, 
2014] 

§ 4007.3 Filing requirement; method of 
filing. 

(a) In general. The estimation, deter-
mination, declaration, and payment of 
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premiums must be made in accordance 
with the premium instructions on 
PBGC’s Web site (www.pbgc.gov). Sub-
ject to the provisions of § 4007.13, the 
plan administrator of each covered 
plan is responsible for filing prescribed 
premium information and payments. 
Each required premium payment and 
related information, certified as pro-
vided in the premium instructions, 
must be filed by the applicable due 
date specified in this part in the man-
ner and format prescribed in the in-
structions. 

(b) Electronic filing. Information must 
be filed electronically except to the ex-
tent that PBGC grants an exemption 
for good cause in appropriate cir-
cumstances. (The requirement to file 
electronically applies to all estimated 
and final flat-rate and variable-rate 
premium filings (including amended 
filings) but does not apply to informa-
tion filed to comply with a PBGC re-
quest under (4007.10(c) (dealing with 
providing record information in con-
nection with a premium compliance re-
view).) Unless an exemption applies, 
filing on paper or in any other manner 
other than by a prescribed electronic 
filing method does not satisfy the re-
quirement to file. Failure to file elec-
tronically as required is subject to pen-
alty under ERISA section 4071. 

[71 FR 31081, June 1, 2006, as amended at 72 
FR 71229, Dec. 17, 2007; 73 FR 15076, Mar. 21, 
2008; 79 FR 13561, Mar. 11, 2014] 

§ 4007.4 Where to file. 

See § 4000.4 of this chapter for infor-
mation on where to file. 

[71 FR 31081, June 1, 2006] 

§ 4007.5 Date of filing. 

The PBGC applies the rules in sub-
part C of part 4000 of this chapter to de-
termine the date that a submission 
under this part was filed with the 
PBGC. 

[68 FR 61352, Oct. 28, 2003] 

§ 4007.6 Computation of time. 

The PBGC applies the rules in sub-
part D of part 4000 of this chapter to 
compute any time period under this 
part. However, for purposes of deter-
mining the amount of a late payment 
interest charge under § 4007.7 or of a 

late payment penalty charge under 
§ 4007.8, the rule in § 4000.43(a) of this 
chapter governing periods ending on 
weekends or Federal holidays does not 
apply. 

[68 FR 61352, Oct. 28, 2003] 

§ 4007.7 Late payment interest 
charges. 

(a) If any premium payment due 
under this part is not paid by the due 
date prescribed for such payment by 
this part, an interest charge will ac-
crue on the unpaid amount at the rate 
imposed under section 6601(a) of the 
Code for the period from the date pay-
ment is due to the date payment is 
made. Late payment interest charges 
are compounded daily. 

(b) With respect to any PBGC bill for 
a premium underpayment and/or inter-
est thereon, interest will accrue only 
until the date of the bill if the pre-
mium underpayment and interest 
billed are paid within 30 days after the 
date of the bill. 

[61 FR 34020, July 1, 1996, as amended at 72 
FR 71229, Dec. 17, 2007; 73 FR 15076, Mar. 21, 
2008] 

§ 4007.8 Late payment penalty charges. 

(a) Penalty charge. Subject to the pro-
visions of § 4007.13, if any premium pay-
ment due under this part is not paid by 
the due date under this part, PBGC will 
assess a late payment penalty charge 
as determined under this paragraph (a), 
except to the extent the charge is 
waived under paragraphs (b) through 
(h) of this section. The amount deter-
mined under this paragraph (a) will be 
based on the number of months (count-
ing any portion of a month as a whole 
month) from the due date to the date 
of payment. The penalty rate is— 

(1) For any amount of unpaid pre-
mium that is paid on or before the date 
PBGC issues the first written notice to 
any person liable for the premium that 
there is or may be a premium delin-
quency (for example, a premium bill, a 
letter initiating a premium compliance 
review, a notice of filing error in pre-
mium determination, or a letter ques-
tioning a failure to make a premium 
filing), 1⁄2 percent per month, to a max-
imum penalty charge of 25 percent of 
the unpaid premium; or 
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(2) For any amount of unpaid pre-
mium that is paid after that date, 21⁄2 
percent per month, to a maximum pen-
alty charge of 50 percent of the unpaid 
premium. 

(b) Hardship waiver. The PBGC may 
grant a waiver based upon a showing of 
substantial hardship as provided in sec-
tion 4007(b) of ERISA. 

(c) Reasonable cause waivers. PBGC 
will waive all or part of a late payment 
penalty charge if PBGC determines 
that there is reasonable cause for the 
late payment. Policy guidelines for ap-
plying the ‘‘reasonable cause’’ standard 
are in §§ 22 through 25 of the appendix 
to this part. 

(d) Other waivers. PBGC may waive 
all or part of a late payment penalty 
charge in other circumstances without 
regard to whether there is reasonable 
cause. Policy guidelines for waivers 
without reasonable cause are in 
§ 21(b)(1), (b)(3), (b)(4), and (b)(5) of the 
appendix to this part. 

(e) Grace period. With respect to any 
PBGC bill for a premium under-
payment, the PBGC will waive any late 
payment penalty charge accruing after 
the date of the bill, provided the pre-
mium underpayment is paid within 30 
days after the date of the bill. 

(f) Filings not more than 7 days late. 
PBGC will waive premium payment 
penalties that arise solely because pre-
mium payments are late by not more 
than seven calendar days, as described 
in this paragraph (f). In applying this 
waiver, PBGC will assume that each 
premium payment with respect to a 
plan year was made seven calendar 
days before it was actually made. All 
other rules will then be applied as 
usual. If the result of this procedure is 
that no penalty would arise for that 
plan year, then any penalty that would 
apply on the basis of the actual pay-
ment date(s) will be waived. 

(g) Variable-rate premium penalty re-
lief. PBGC will waive the penalty on 
any underpayment of the variable-rate 
premium for the period that ends on 
the earlier of the date the reconcili-
ation filing is due or the date the rec-
onciliation filing is made if, by the 
date the variable-rate premium for the 
premium payment year is due under 
§ 4007.11(a)(1),— 

(1) The plan administrator reports— 

(i) The fair market value of the 
plan’s assets for the premium payment 
year, and 

(ii) An estimate of the plan’s pre-
mium funding target for the premium 
payment year that is certified by an 
enrolled actuary to be a reasonable es-
timate that takes into account the 
most current data available to the en-
rolled actuary and that has been deter-
mined in accordance with generally ac-
cepted actuarial principles and prac-
tices; and 

(2) The plan administrator pays at 
least the amount of variable-rate pre-
mium determined from the value of as-
sets and estimated premium funding 
target so reported. 

(h) Demonstrated compliance. PBGC 
will waive 80 percent of the premium 
payment penalty assessed under para-
graph (a)(2) of this section if the cri-
teria in paragraphs (h)(1) and (2) of this 
section are met. 

(1) For each plan year within the last 
five plan years of coverage preceding 
the plan year for which the penalty 
rate is being determined,— 

(i) Any required premium filing for 
the plan has been made; and 

(ii) PBGC has not required payment 
of a penalty for the plan under this sec-
tion. 

(2) For the plan year for which the 
penalty rate is being determined, the 
total amount of premium is paid no 
later than 30 days after PBGC issues 
the first written notice as described in 
paragraph (a)(1) of this section. 

[64 FR 66385, Nov. 26, 1999, as amended at 65 
FR 75164, Dec. 1, 2000; 71 FR 66869, Nov. 17, 
2006; 72 FR 71229, Dec. 17, 2007; 73 FR 15076, 
Mar. 21, 2008; 79 FR 350, Jan. 3, 2014; 79 FR 
13561, Mar. 11, 2014; 81 FR 65545, Sept. 23, 2016] 

§ 4007.9 Coverage for guaranteed basic 
benefits. 

(a) The failure to pay the premiums 
due under this part will not result in a 
plan’s loss of coverage for basic bene-
fits guaranteed under section 4022(a) or 
4022A(a) of ERISA. 

(b) The payment of the premiums im-
posed by this part will not result in 
coverage for basic benefits guaranteed 
under section 4022(a) or 4022A(a) of 
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ERISA for plans not covered under 
title IV of ERISA. 

[61 FR 34020, July 1, 1996, as amended at 72 
FR 71229, Dec. 17, 2007] 

§ 4007.10 Recordkeeping; audits; dis-
closure of information. 

(a) Retention of records to support pre-
mium payments—(1) In general. The des-
ignated recordkeeper under paragraph 
(a)(3) of this section must retain, for a 
period of six years after the premium 
due date, all plan records that are nec-
essary to establish, support, and vali-
date the amount of any premium re-
quired to be paid and any information 
required to be reported (‘‘premium-re-
lated information’’) under this part and 
part 4006 of this chapter and under 
PBGC’s premium filing instructions. 
Records that must be retained pursu-
ant to this paragraph include, but are 
not limited to, records that establish 
the number of plan participants and 
that support and demonstrate the cal-
culation of unfunded vested benefits. 

(2) Electronic recordkeeping. A des-
ignated recordkeeper may use elec-
tronic media for maintenance and re-
tention of records required by this part 
in accordance with the requirements of 
subpart E of part 4000 of this chapter. 

(3) Designated recordkeepers. 
(i) With respect to the flat-rate and 

variable-rate premiums described in 
§ 4006.3 of this chapter, the plan admin-
istrator is the designated recordkeeper. 

(ii) With respect to the premium for 
certain terminated single-employer 
plans described in § 4006.7 of this chap-
ter, each person who was a contrib-
uting sponsor of such a plan, or was a 
member of a contributing sponsor’s 
controlled group, as of the day before 
the plan’s termination date is a des-
ignated recordkeeper. 

(4) Records. (i) Records that must be 
retained pursuant to paragraph (a)(1) of 
this section include, but are not lim-
ited to, records prepared by the plan 
administrator, a plan sponsor, an em-
ployer required to contribute to the 
plan with respect to its employees, an 
enrolled actuary performing services 
for the plan, or an insurance carrier 
issuing any contract to pay benefits 
under the plan. 

(ii) For purposes of this section, 
‘‘records’’ include, but are not limited 

to, plan documents; participant data 
records; personnel and payroll records; 
actuarial tables, worksheets, and re-
ports; records of computations, projec-
tions, and estimates; benefit state-
ments, disclosures, and applications; fi-
nancial and tax records; insurance con-
tracts; records of plan procedures and 
practices; and any other records, 
whether in written, electronic, or other 
format, that are relevant to the deter-
mination of the amount of any pre-
mium required to be paid or any pre-
mium-related information required to 
be reported. 

(iii) When a record to be produced for 
PBGC inspection and copying exists in 
more than one format, it must be pro-
duced in the format specified by PBGC. 

(b) PBGC audit—(1) In general. In 
order to determine the correctness of 
any premium paid or premium-related 
information reported or to determine 
the amount of any premium required 
to be paid or any premium-related in-
formation required to be reported, 
PBGC may— 

(i) Audit any premium filing, 
(ii) Inspect and copy any records that 

are relevant to the determination of 
the amount of any premium required 
to be paid and any premium-related in-
formation required to be reported, in-
cluding (without limitation) the 
records described in paragraph (a) of 
this section, and 

(iii) Require disclosure of any man-
ual or automated system or process 
used to determine any premium paid or 
premium-related information reported, 
and demonstration of its operation in 
order to permit PBGC to determine the 
effectiveness of the system or process 
and the reliability of information pro-
duced by the system or process. 

(2) Deficiencies found on audit. If, upon 
audit, PBGC determines that a pre-
mium due under this part was under-
paid, late payment interest and pen-
alty charges will apply as provided for 
in this part. If, upon audit, PBGC de-
termines that required information 
was not timely and accurately re-
ported, a penalty may be assessed 
under ERISA section 4071. 

(3) Insufficient records. In determining 
the premium due, if, in the judgment of 
PBGC, a plan’s records fail to establish 
the participant count or (for a single- 
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employer plan) the plan’s unfunded 
vested benefits for any premium pay-
ment year, PBGC may rely on data it 
obtains from other sources (including 
the IRS and the Department of Labor) 
for presumptively establishing the par-
ticipant count and/or unfunded vested 
benefits for premium computation pur-
poses. 

(c) Providing record information—(1) In 
general. A designated recordkeeper 
must make the records retained pursu-
ant to paragraph (a) of this section 
available to PBGC promptly upon re-
quest for inspection and photocopying 
(or, for electronic records, inspection, 
electronic copying, and printout) at 
the location where they are kept (or 
another, mutually agreeable, location). 
If PBGC requests in writing that 
records retained pursuant to paragraph 
(a) of this section, or information in 
such records, be submitted to PBGC, 
the designated recordkeeper must sub-
mit the requested materials to PBGC 
either electronically or by hand, mail, 
or commercial delivery service within 
45 days of the date of PBGC’s request 
therefor, or by a different time speci-
fied in the request. 

(2) Extension. Except as provided in 
paragraph (c)(3) of this section, a des-
ignated recordkeeper may automati-
cally extend the period described in 
paragraph (c)(1) by submitting a cer-
tification to the PBGC prior to the ex-
piration of that time period. The cer-
tification shall— 

(i) Specify a date to which the time 
period described in paragraph (c)(1) is 
extended that is no more than 90 days 
from the date of the PBGC’s written re-
quest for information; and 

(ii) Contain a statement, certified to 
by the designated recordkeeper under 
penalty of perjury (18 U.S.C. § 1001), 
that, despite reasonable efforts, the ad-
ditional time is necessary to comply 
with the PBGC’s request. 

(3) Shortening of time period. The 
PBGC may in its discretion shorten the 
time period described in paragraph 
(c)(1) or (c)(2) of this section where it 
determines that the interests of PBGC 
may be prejudiced by a delay in the re-
ceipt of the information (e.g., where 
collection of unpaid premiums (or any 
associated interest or penalties) would 
otherwise be jeopardized). If the PBGC 

shortens the time period described in 
paragraph (c)(1), no extension is avail-
able under paragraph (c)(2). 

(d) Address and timeliness. Informa-
tion required to be submitted under 
paragraph (c) of this section shall be 
submitted to the address specified in 
the PBGC’s request. The timeliness of 
a submission shall be determined in ac-
cordance with §§ 4007.5 and 4007.6. 

[61 FR 34020, July 1, 1996, as amended at 62 
FR 36663, July 9, 1997; 68 FR 61352, Oct. 28, 
2003; 72 FR 71229, Dec. 17, 2007; 73 FR 15077, 
Mar. 21, 2008] 

§ 4007.11 Due dates. 

(a) In general. In general: 
(1) The flat-rate and variable-rate 

premium filing due date is the fif-
teenth day of the tenth calendar month 
that begins on or after the first day of 
the premium payment year. 

(2) If the variable-rate premium paid 
by the premium filing due date is esti-
mated as described in § 4007.8(g)(1)(ii), a 
reconciliation filing and any required 
variable-rate premium payment must 
be made by the end of the sixth cal-
endar month that begins on or after 
the premium filing due date. 

(3) Small plan transition rule. Notwith-
standing paragraph (a)(1) of this sec-
tion, if a plan had fewer than 100 par-
ticipants for whom flat-rate premiums 
were payable for the plan year pre-
ceding the last plan year that began 
before 2014, then the plan’s due date for 
the first plan year beginning after 2013 
is the fifteenth day of the fourteenth 
calendar month that begins on or after 
the first day of that plan year. 

(b) Plans that change plan years. For a 
plan that changes its plan year, the 
flat-rate and variable-rate premium fil-
ing due date for the short plan year is 
as specified in paragraph (a) of this sec-
tion. For the plan year that follows a 
short plan year, the due date is the 
later of — 

(1) The due date specified in para-
graph (a) of this section, or 

(2) 30 days after the date on which 
the amendment changing the plan year 
was adopted. 

(c) New and newly covered plans. For a 
new plan or newly covered plan, the 
flat-rate and variable-rate premium fil-
ing due date for the first plan year of 
coverage is the latest of— 
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(1) The due date specified in para-
graph (a) of this section, or 

(2) 90 days after the date of the plan’s 
adoption, or 

(3) 90 days after the date on which 
the plan became covered by title IV of 
ERISA, or 

(4) In the case of a small plan that is 
a continuation plan, 90 days after the 
plan’s UVB valuation date. 

(d) Terminating plans. For a plan that 
terminates in a standard termination, 
the flat-rate and variable-rate pre-
mium filing due date for the plan year 
in which all plan assets are distributed 
pursuant to the plan’s termination is 
the earlier of— 

(1) The due date specified in para-
graph (a) of this section, or 

(2) The date when the post-distribu-
tion certification under § 4041.29 of this 
chapter is filed. 

(e) Continuing obligation to file. The 
obligation to make flat-rate and vari-
able-rate premium filings and pay-
ments under this part continues 
through the plan year in which all plan 
assets are distributed pursuant to a 
plan’s termination or in which a trust-
ee is appointed under section 4042 of 
ERISA, whichever occurs earlier. 

[79 FR 13561, Mar. 11, 2014] 

§ 4007.12 Liability for single-employer 
premiums. 

(a) The designation under this part of 
the plan administrator as the person 
required to make flat-rate and vari-
able-rate premium filings and pay-
ments under this part for a single-em-
ployer plan is a procedural requirement 
only and does not alter the liability for 
premium payments imposed by section 
4007 of ERISA. Pursuant to section 
4007(e) of ERISA, both the plan admin-
istrator and the contributing sponsor 
of a single-employer plan are liable for 
flat-rate and variable-rate premium 
payments, and, if the contributing 
sponsor is a member of a controlled 
group, each member of the controlled 
group is jointly and severally liable for 
the required premiums. Any entity 
that is liable for required premiums is 
also liable for any interest and pen-
alties assessed with respect to such 
premiums. 

(b) After a plan administrator issues 
(pursuant to section 4041(a)(2) of 

ERISA) the first notice of intent to 
terminate in a distress termination 
under section 4041(c) of ERISA or 
PBGC issues a notice of determination 
under section 4042(a) of ERISA, the ob-
ligation to pay the premiums (and any 
interest or penalties thereon) imposed 
by ERISA and this part for a single- 
employer plan shall be an obligation 
solely of the contributing sponsor and 
the members of its controlled group, if 
any. 

(Approved by the Office of Management and 
Budget under control number 1212–0009) 

[61 FR 34020, July 1, 1996, as amended at 72 
FR 71229, Dec. 17, 2007; 79 FR 13562, Mar. 11, 
2014] 

§ 4007.13 Premiums for certain termi-
nated single-employer plans. 

(a) Applicability—(1) In general. This 
section applies where there is a ‘‘DRA 
2005 termination’’ of a plan. Subject to 
paragraph (a)(2) of this section, there is 
a DRA 2005 termination where a single- 
employer plan’s termination date is 
after 2005 and either— 

(i) The plan terminates under section 
4042 of ERISA, or 

(ii) The plan terminates under sec-
tion 4041(c) of ERISA and at least one 
contributing sponsor or member of a 
contributing sponsor’s controlled group 
meets the requirements of section 
4041(c)(2)(B)(ii) or (iii) of ERISA. 

(2) Plans terminated during reorganiza-
tion proceedings. Except as provided in 
paragraph (a)(3) of this section, a DRA 
2005 termination of a plan does not 
occur where as of the plan’s termi-
nation date— 

(i) A bankruptcy proceeding has been 
filed by or against any person that was 
a contributing sponsor of the plan on 
the day before the plan’s termination 
date or that was on that day a member 
of any controlled group of which any 
such contributing sponsor was a mem-
ber, 

(ii) The proceeding is pending as a re-
organization proceeding under chapter 
11 of title 11, United States Code (or 
under any similar law of a State or po-
litical subdivision of a State), 

(iii) The person has not been dis-
charged from the proceeding, and 

(iv) The proceeding was filed before 
October 18, 2005. 
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(3) Special rule for certain airline-re-
lated plans. Paragraph (a)(2) of this sec-
tion does not apply to an ‘‘eligible 
plan’’ under section 402(c)(1) of the 
Pension Protection Act of 2006 (dealing 
with certain plans of commercial pas-
senger airlines and airline catering 
services) while an election under sec-
tion 402(a)(1) of the Pension Protection 
Act of 2006 (dealing with alternative 
funding schedules) is in effect for the 
plan. 

(4) Termination premium. A premium 
as described in § 4006.7 of this chapter is 
payable to PBGC with respect to a 
DRA 2005 termination each year for 
three years after the termination (the 
‘‘termination premium’’). 

(b) Filing requirements; method of fil-
ing. Notwithstanding § 4007.3, in the 
case of a DRA 2005 termination of a 
plan, each person that was a contrib-
uting sponsor of the plan on the day 
before the plan’s termination date or 
that was on that day a member of any 
controlled group of which any such 
contributing sponsor was a member is 
responsible for filing prescribed termi-
nation premium information and pay-
ments. Any such person may file on be-
half of all such persons. 

(c) Late payment penalty charges. Not-
withstanding § 4007.8(a), if any required 
termination premium payment is not 
filed by the due date under paragraph 
(d) of this section, PBGC may assess a 
late payment penalty charge based on 
the facts and circumstances, subject to 
waiver under § 4007.8(b), (c), (d), or (e). 
The charge will not exceed the amount 
of termination premium not timely 
filed. 

(d) Due dates. Notwithstanding 
§ 4007.11, the due date for the termi-
nation premium is the 30th day of each 
of three applicable 12-month periods. 
The three applicable 12-month periods 
with respect to a DRA 2005 termination 
of a plan are— 

(1) First applicable 12-month period. 
Except as provided in paragraph (e) or 
(f) of this section, the period of 12 cal-
endar months beginning with the first 
calendar month following the calendar 
month in which occurs the plan’s ter-
mination date, and 

(2) Subsequent applicable 12-month pe-
riods. Each of the first two periods of 12 
calendar months that immediately fol-

low the first applicable 12-month pe-
riod. 

(e) Certain reorganization cases. (1) 
This paragraph (e) applies with respect 
to a DRA 2005 termination of a plan if 
the conditions in both paragraph (e)(2) 
and paragraph (e)(3) of this section are 
satisfied. 

(2) The condition of this paragraph 
(e)(2) is that either— 

(i) The plan terminates under section 
4042 of ERISA, or 

(ii) The plan terminates under sec-
tion 4041(c) of ERISA and at least one 
contributing sponsor or member of a 
contributing sponsor’s controlled group 
meets the requirements of section 
4041(c)(2)(B)(ii) of ERISA. 

(3) The condition of this paragraph 
(e)(3) is that as of the plan’s termi-
nation date— 

(i) A bankruptcy proceeding has been 
filed by or against any person that was 
a contributing sponsor of the plan on 
the day before the plan’s termination 
date or that was on that day a member 
of any controlled group of which any 
such contributing sponsor was a mem-
ber, 

(ii) The proceeding is pending as a re-
organization proceeding under chapter 
11 of title 11, United States Code (or 
under any similar law of a State or po-
litical subdivision of a State), and 

(iii) The person has not been dis-
charged from the proceeding. 

(4) If this paragraph (e) applies with 
respect to a DRA 2005 termination of a 
plan, then except as provided in para-
graph (f) of this section, the first appli-
cable 12-month period with respect to 
the plan is the period of 12 calendar 
months beginning with the first cal-
endar month following the calendar 
month in which occurs the earliest 
date when, for every person that was a 
contributing sponsor of the plan on the 
day before the plan’s termination date, 
or that was on that day a member of 
any controlled group of which any such 
contributing sponsor was a member, ei-
ther— 

(i) There is not pending any bank-
ruptcy proceeding that was filed by or 
against such person and that was, as of 
the plan’s termination date, a reorga-
nization proceeding under chapter 11 of 
title 11, United States Code (or under 
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any similar law of a State or political 
subdivision of a State), or 

(ii) The person has been discharged in 
any such proceeding, or 

(iii) The person no longer exists. 
(f) Plan termination date in past when 

set. If a plan’s termination date is in 
the past when it is established by 
agreement or court action as described 
in section 4048 of ERISA, then the first 
applicable 12-month period for deter-
mining the due dates of the termi-
nation premium begins with the later 
of— 

(1) The first calendar month fol-
lowing the calendar month in which 
the termination date is established by 
agreement or court action as described 
in section 4048 of ERISA, or 

(2) The first calendar month specified 
in paragraph (d)(1) of this section or (if 
paragraph (e) of this section applies) 
paragraph (e)(4) of this section. 

(g) Liability for termination premiums. 
In the case of a DRA 2005 termination 
of a plan, each person that was a con-
tributing sponsor of the plan on the 
day before the plan’s termination date, 
or that was on that day a member of 
any controlled group of which any such 
contributing sponsor was a member, is 
jointly and severally liable for termi-
nation premiums with respect to the 
plan. 

[72 FR 71230, Dec. 17, 2007, as amended at 79 
FR 13562, Mar. 11, 2014] 
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4 What information is in this Appendix and 
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PREMIUM PENALTY ASSESSMENT 
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WAIVER STANDARDS 

21 What are the standards for waiving a pre-
mium penalty? 

22 What is ‘‘reasonable cause’’? 
23 What kinds of facts does PBGC consider 

in determining whether there is reason-

able cause for a failure to pay a pre-
mium? 

24 What are some situations that might jus-
tify a ‘‘reasonable cause’’ waiver? 

25 What are some situations that might jus-
tify a partial ‘‘reasonable cause’’ waiver? 

PROCEDURES 

[Reserved] 

GENERAL PROVISIONS 

1 What is the purpose of this Appendix? 
This appendix sets forth principles and 

guidelines that we intend to follow in assess-
ing, reviewing, and waiving premium pen-
alties. However, this is only general policy 
guidance. Our action in each case is guided 
by the facts and circumstances of the case. 
2 What defined terms are used in this Ap-

pendix? 
The following terms are defined in part 

4001 of this chapter: contributing sponsor, 
ERISA, PBGC, person, plan, and plan admin-
istrator. In addition, in this appendix: 

(a) Premium penalty means a penalty under 
ERISA section 4007 and under this part for 
failing to pay a premium in full and on time. 

(b) Waiver means reduction or elimination 
of a premium penalty that is being or has 
been assessed. 

(c) We means PBGC. 
(d) You means, according to the context,— 
(1) A plan administrator, contributing 

sponsor, or other person, if— 
(i) The person’s action or inaction may be 

the basis for a premium penalty assessment, 
(ii) The person may be required to pay the 

premium penalty, or 
(iii) The person is requesting review of the 

premium penalty; or 
(2) An employee or agent of, or advisor to, 

any of these persons. 
3 What is the purpose of a premium pen-

alty? 
The basic purpose of a premium penalty is 

to encourage you to pay premiums in full 
and on time and to voluntarily self-correct 
any failure to do so. 
4 What information is in this Appendix and 

how is it organized? 
This Appendix has four divisions: 
(a) General provisions. The General Provi-

sions division (§§ 1–4) tells you the purpose 
and organization of the Appendix, the pur-
pose of a premium penalty, and the defini-
tions of terms used in the Appendix. 

(b) Premium penalty assessment. The Pre-
mium Penalty Assessment division is re-
served. 

(c) Waiver standards. The Waiver Standards 
division (§§ 21–25) explains the principles that 
PBGC follows in waiving premium penalties. 

(1) Reasonable cause. We waive premium 
penalties for reasonable cause, as explained 
in §§ 22–25. 
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(2) Other waivers. We also waive premium 
penalties in some other circumstances, such 
as mistake of law, as explained in § 21. 

(d) Procedures. The Procedures division is 
reserved. 

PREMIUM PENALTY ASSESSMENT 

[Reserved] 

WAIVER STANDARDS 

21 What are the standards for waiving a 
premium penalty? 

(a) Facts and circumstances. In deciding 
whether to waive a premium penalty in 
whole or in part under paragraph (b), we con-
sider the facts and circumstances of each 
case. 

(b) Waivers. 
(1) Provisions of law. We waive all or part of 

a premium penalty if a statute or regulation 
requires that we do so. For example, ERISA 
section 4007(b) and § 4007.8 of this part pro-
vide for a waiver in certain circumstances 
involving business hardship, and § 4007.8 of 
this part also provides , and for a waiver of 
a premium penalty that accrues after the 
date of a bill for a premium underpayment if 
you pay the premium owed within 30 days 
after the date of the bill, and for waivers in 
certain cases where you pay not more than a 
week late or where you estimate the vari-
able-rate premium and then timely correct 
any underpayment. 

(2) Reasonable cause. We waive a premium 
penalty if you show reasonable cause for a 
failure to pay a premium in full and on time. 
See §§ 22 through 25 for guidelines on ‘‘rea-
sonable cause’’ waivers. If there is reason-
able cause for only part of a failure to pay a 
premium, we waive the premium penalty 
only for that part. 

(3) Legal errors. We may waive all or part of 
a premium penalty if the failure to pay a 
premium in full and on time that gives rise 
to the premium penalty results from certain 
kinds of legal errors. 

(i) Erroneous legal interpretation—disclosed. 
If a failure to pay a premium in full and on 
time results from your reliance on an erro-
neous interpretation of the law, we waive a 
premium penalty that arises from the failure 
if you promptly and adequately call our at-
tention to the interpretation and the rel-
evant facts, and the erroneous interpretation 
is not frivolous. If the interpretation affects 
a filing that you make with us, you should 
call our attention to the interpretation in 
writing with the filing. If you rely on the in-
terpretation to justify not making a filing 
with us, you should call our attention to the 
interpretation in writing by the time pre-
scribed for the filing not made. 

(ii) Erroneous legal interpretation—undis-
closed. If a failure to pay a premium in full 
and on time results from your reliance on an 
erroneous interpretation of the law, and you 

do not promptly and adequately call our at-
tention to the interpretation and the rel-
evant facts, we may nevertheless waive a 
premium penalty if the weight of authority 
supporting the interpretation is substantial 
in relation to the weight of opposing author-
ity and it is reasonable for you to rely on the 
interpretation. 

(iii) Recent change in the law. We may 
waive all or part of a premium penalty if the 
law changes shortly before the date a pre-
mium payment is due and the premium pay-
ment that you make by the due date would 
have been correct under the law as in effect 
before the change. In determining whether 
and to what extent to grant a waiver in a 
case of this kind, we consider such factors as 
the length of time between the change in the 
law and the premium due date, the nature 
and timing of any publicity given to the 
change in the law, the complexity of the 
legal issues, and your general familiarity 
with those issues. 

(4) Pendency of PBGC procedures. We may 
waive all or a part of a premium penalty 
that is attributable to the pendency of PBGC 
review or other procedures. For example: 

(i) If you request review of a premium pen-
alty, and you make a non-frivolous argu-
ment in your request for review that you 
were not required to pay the premium or 
that you were, and still are, unable to obtain 
the information needed to determine the pre-
mium, we may waive the portion of the pre-
mium penalty that accrues during the review 
process. If you make such a non-frivolous ar-
gument with respect to a portion of the pre-
mium, we may apply this principle to that 
portion. 

(ii) We may waive all or a part of a pre-
mium penalty if we believe that the pend-
ency of PBGC procedures for identifying a 
premium delinquency and notifying you of 
the delinquency contributed to your failure 
to correct the delinquency more promptly. 

(5) Other circumstances. We may waive all 
or part of a premium penalty in other cir-
cumstances if we determine that it is appro-
priate to do so. 

(c) Action or inaction of outside parties. In 
some cases an accountant, actuary, lawyer, 
pension consultant, or other individual or 
firm that is not part of your organization 
may assist you in complying with PBGC re-
quirements. If the outside individual’s or 
firm’s action, inaction, or advice causes or 
contributes to a failure to pay a premium in 
full and on time, we apply our waiver au-
thority as if the outside individual or firm 
were part of your organization. In the case of 
an outside individual who is part of a firm, 
we generally consider both the individual 
and the firm to be part of your organization. 

22 What is ‘‘reasonable cause’’? 
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(a) General rule. In general, there is ‘‘rea-
sonable cause’’ for a failure to pay a pre-
mium in full and on time to the extent 
that— 

(1) The failure arises from circumstances 
beyond your control, and 

(2) You could not avoid the failure by the 
exercise of ordinary business care and pru-
dence. 

(b) Overlooking legal requirements. Over-
looking legal requirements does not con-
stitute reasonable cause. 

(c) Action or inaction of outside parties. If an 
accountant, actuary, lawyer, pension con-
sultant, or other individual or firm that is 
not part of your organization assists you in 
complying with PBGC requirements, there is 
generally no reasonable cause for a failure to 
pay a premium in full and on time that 
arises from circumstances within the control 
of the outside individual or firm, or could be 
avoided by the exercise of ordinary business 
care and prudence by the outside individual 
or firm. The fact that you exercised care and 
prudence in selecting and monitoring the 
outside individual or firm is not a basis for 
a reasonable cause waiver. 

(d) Size of organization. If an organization 
or one or more of its employees is respon-
sible for taking action, the size of the orga-
nization may affect what ordinary business 
care and prudence would require. For exam-
ple, ordinary business care and prudence 
would typically require a larger organization 
to establish more comprehensive backup pro-
cedures than a smaller organization for deal-
ing with situations such as computer failure, 
the loss of important records, and the inabil-
ity of an individual to carry out assigned re-
sponsibilities. Thus, there may be reasonable 
cause for a small organization’s failure to 
pay a premium in full and on time even 
though, if the organization were larger, the 
exercise of ordinary business care and pru-
dence would have avoided the failure. 

(e) Size of premium underpayment. In gen-
eral, the larger a premium, the more care 
and prudence you should use to make sure 
that you pay it in full and on time. Thus, 
there may be reasonable cause for a small 
underpayment even though, under the same 
circumstances, we would conclude that a 
larger underpayment could have been avoid-
ed by the exercise of ordinary business care 
and prudence. 

(f) Collection and enforcement. In deter-
mining whether reasonable cause exists, we 
do not consider either— 

(i) The likelihood or cost of collecting the 
premium penalty, or 

(ii) The costs and risks of enforcing the 
premium penalty by litigation. 
23 What kinds of facts does PBGC consider 

in determining whether there is reason-
able cause for a failure to pay a pre-
mium? 

In determining the extent to which a fail-
ure to pay a premium in full and on time 
arose from circumstances beyond your con-
trol and the extent to which you could have 
avoided the failure by the exercise of ordi-
nary business care and prudence—and thus 
the extent to which waiver of a premium 
penalty for reasonable cause is appropriate— 
we consider facts such as the following: 

(a) What event or circumstance caused the 
underpayment and when the event happened 
or the circumstance arose. The dates you 
give should clearly correspond with the un-
derpayment upon which the premium pen-
alty is based. 

(b) How that event or circumstance kept 
you from paying the premium in full and on 
time. The explanation you give should relate 
directly to the failure to pay a premium that 
is the subject of the premium penalty. 

(c) Whether you could have anticipated the 
event or circumstance. 

(d) How you responded to the event or cir-
cumstance, including what steps you took, 
and how quickly you took them, to pay the 
premium and how you conducted other busi-
ness affairs. Knowing how you responded to 
the event or circumstance may help us deter-
mine what degree of business care and pru-
dence you were capable of exercising during 
that period and thus whether the failure to 
pay the premium could or could not have 
been avoided by the exercise of ordinary 
business care and prudence. 
24 What are some situations that might jus-

tify a ‘‘reasonable cause’’ waiver? 
The following examples illustrate some of 

the reasons often given for failures to pay 
premiums for which we may assess penalties. 
The situation described in each example may 
constitute reasonable cause, and each exam-
ple lists factors we consider in determining 
whether to grant a premium penalty waiver 
for reasonable cause in a case of that kind. 

(a) An individual with responsibility for tak-
ing action was suddenly and unexpectedly ab-
sent or unable to act. We consider such factors 
as the following: The nature of the event 
that caused the individual’s absence or in-
ability to act, for example, the resignation of 
the individual or the death or serious illness 
of the individual or a member of the individ-
ual’s immediate family; the size of the orga-
nization and what kind of backup procedures 
it had to cope with such events; how close 
the event was to the deadline that was 
missed; how abrupt and unanticipated the 
event was; how the individual’s absence or 
inability to act prevented compliance; how 
expensive it would have been to comply 
without the absent individual; whether and 
how other business operations and obliga-
tions were affected; how quickly and pru-
dently a replacement for the absent indi-
vidual was selected or other arrangements 
for compliance were made; and how quickly 
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a replacement for the absent individual took 
appropriate action. 

(b) A fire or other casualty or natural disaster 
destroyed relevant records or prevented compli-
ance in some other way. We consider such fac-
tors as the following: The nature of the 
event; how close the event was to the dead-
line that was missed; how the event caused 
the failure to pay the premium; whether 
other efforts were made to get needed infor-
mation; how expensive it would have been to 
comply; and how you responded to the event. 

(c) You reasonably relied on erroneous oral or 
written advice given by a PBGC employee. We 
consider such factors as the following: 
Whether there was a clear relationship be-
tween your situation and the advice sought; 
whether you provided the PBGC employee 
with adequate and accurate information; and 
whether the surrounding circumstances 
should have led you to question the correct-
ness of the advice or information provided. 

(d) You were unable to obtain information, in-
cluding records and calculations, needed to 
comply. We consider such factors as the fol-
lowing: What information was needed; why 
the information was unavailable; when and 
how you discovered that the information was 
not available; what attempts you made to 
get the information or reconstruct it 
through other means; and how much it would 
have cost to comply. 
25 What are some situations that might jus-

tify a partial ‘‘reasonable cause’’ waiver? 
(a) Assume that a fire destroyed the 

records needed to compute a premium pay-

ment. If in the exercise of ordinary business 
care and prudence it should take you one 
month to reconstruct the records and pay 
the premium, but the payment was made two 
months late, it might be appropriate to 
waive that part of the premium penalty at-
tributable to the first month the payment 
was late, but not the part attributable to the 
second month. 

(b) Assume that a plan administrator un-
derpaid the plan’s flat-rate premium because 
of reasonable reliance on erroneous advice 
from a PBGC employee, and also underpaid 
the plan’s variable-rate premium because the 
plan actuary used the wrong interest rate. A 
PBGC audit revealed both errors. PBGC 
billed the plan for a premium penalty of 
$5,000—$1,000 for underpayment of the flat- 
rate premium and $4,000 for underpayment of 
the variable-rate premium. The plan admin-
istrator requested a waiver of the premium 
penalty. While the erroneous PBGC advice 
constituted reasonable cause for under-
paying the flat-rate premium, there was no 
showing of reasonable cause for the error in 
the variable-rate premium. Therefore, we 
would waive only the part of the premium 
penalty based on underpayment of the flat- 
rate portion of the premium ($1,000). 

PROCEDURES 

[Reserved] 

[71 FR 66869, Nov. 17, 2006, as amended at 79 
FR 13562, Mar. 11, 2014] 
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SUBCHAPTER C—CERTAIN REPORTING AND DISCLOSURE 
REQUIREMENTS 

PART 4010—ANNUAL FINANCIAL 
AND ACTUARIAL INFORMATION 
REPORTING 

Sec. 
4010.1 Purpose and scope. 
4010.2 Definitions. 
4010.3 Filing requirement. 
4010.4 Filers. 
4010.5 Information year. 
4010.6 Information to be filed. 
4010.7 Identifying information. 
4010.8 Plan actuarial information. 
4010.9 Financial information. 
4010.10 Due date and filing with the PBGC. 
4010.11 Waivers. 
4010.12 Alternative method of compliance 

for certain sponsors of multiple employer 
plans. 

4010.13 Confidentiality of information sub-
mitted. 

4010.14 Penalties. 
4010.15 OMB control number. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1310. 

SOURCE: 61 FR 34022, July 1, 1996, unless 
otherwise noted. 

§ 4010.1 Purpose and scope. 

This part prescribes the requirements 
for annual filings with PBGC under 
ERISA section 4010. 

[61 FR 34022, July 1, 1996, as amended at 74 
FR 11029, Mar. 16, 2009] 

§ 4010.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: benefit liabil-
ities, Code, contributing sponsor, con-
trolled group, earliest retirement age 
at valuation date, ERISA, expected re-
tirement age (XRA), fair market value, 
IRS, PBGC, person, plan, plan year, un-
reduced retirement age (URA), ulti-
mate parent, and U.S. entity. 

In addition, for purposes of this part: 
At-risk status means, with respect to a 

plan for a plan year, at-risk status as 
defined in ERISA section 303(i)(4) and 
Code section 430(i)(4). 

Exempt entity means a person that 
does not have to file information and 
about which information does not have 
to be filed, as described in § 4010.4(c). 

Exempt plan means a plan about 
which actuarial information does not 

have to be filed, as described in 
§ 4010.8(c). 

Fair market value of the plan’s assets 
means the fair market value of the 
plan’s assets at the end of the plan 
year ending within the filer’s informa-
tion year (determined without regard 
to any contributions receivable). 

Filer means a person who is required 
to file reports, as described in § 4010.4. 

Fiscal year means, with respect to a 
person, the person’s annual accounting 
period or, if the person has not adopted 
a closing date, the calendar year. 

Foreign entity means a member of a 
controlled group that — 

(1) Is not a contributing sponsor of a 
plan; 

(2) Is not organized under the laws of 
(or, if an individual, is not a domi-
ciliary of) any state (as defined in sec-
tion 3(10) of ERISA); and 

(3) For the fiscal year that includes 
the information year, meets one of the 
following tests— 

(i) Is not required to file any United 
States Federal income tax form; 

(ii) Has no income reportable on any 
United States Federal income tax form 
other than passive income not exceed-
ing $1,000; or 

(iii) Does not own substantial assets 
in the United States (disregarding 
stock of a member of the plan’s con-
trolled group) and is not required to 
file any quarterly United States in-
come tax returns for employee with-
holding. 

4010 funding target attainment percent-
age means, with respect to a plan for a 
plan year, the percentage as deter-
mined under § 4010.4(b) for the plan 
year. 

Funding target means, with respect to 
a plan for a plan year, the funding tar-
get as provided under ERISA section 
303(d)(1) and Code section 430(d)(1) de-
termined as of the valuation date for 
the plan year. 

Information year means the informa-
tion year determined under § 4010.5. 

Valuation date means, with respect to 
a plan for a plan year, the valuation 
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date as determined under ERISA sec-
tion 303(g)(2) and Code section 430(g)(2). 

[61 FR 34022, July 1, 1996, as amended at 74 
FR 11029, Mar. 16, 2009; 81 FR 15439, Mar. 23, 
2016; 85 FR 6059, Feb. 4, 2020] 

§ 4010.3 Filing requirement. 

(a) General. Except as provided in 
§ 4010.8(c) (relating to exempt plans) 
and except where one or more waivers 
under § 4010.11 apply, each filer must 
submit to PBGC annually, on or before 
the due date specified in § 4010.10, all in-
formation specified in § 4010.6(a) with 
respect to all members of a controlled 
group and all plans maintained by 
members of the filer’s controlled 
group. Under § 4000.3(b) of this chapter, 
except as otherwise provided by PBGC, 
the information must be submitted 
electronically in accordance with the 
instructions on PBGC’s Web site, http:// 
www.pbgc.gov. 

(b) Single controlled group submission. 
Any filer or other person may submit 
the information specified in § 4010.6(a) 
on behalf of one or more members of a 
filer’s controlled group. 

[70 FR 11544, Mar. 9, 2005, as amended at 74 
FR 11029, Mar. 16, 2009] 

§ 4010.4 Filers. 

(a) General. Unless a waiver in 
§ 4010.11 of this part applies, a contrib-
uting sponsor of a plan and each mem-
ber of the contributing sponsor’s con-
trolled group on the last day of the in-
formation year is a filer with respect 
to an information year (unless exempt-
ed under paragraph (c) of this section) 
if— 

(1) For any plan (including an exempt 
plan) maintained by the members of 
the contributing sponsor’s controlled 
group on the last day of the informa-
tion year, the 4010 funding target at-
tainment percentage for the plan year 
ending within the information year is 
less than 80 percent; 

(2) Any member of the controlled 
group fails to make a required install-
ment or other required payment to a 
plan and, as a result, the conditions for 
imposition of a lien described in ERISA 
section 303(k) or 306(g) and Code sec-
tion 430(k) or 433(g) have been met dur-
ing the information year, and the re-
quired installment or other required 

payment is not made within ten days 
after its due date; or 

(3) Any plan maintained by a member 
of the controlled group has been grant-
ed one or more minimum funding waiv-
ers under ERISA section 302(c) and 
Code section 412(c) totaling in excess of 
$1 million, and as of the end of the plan 
year ending within the information 
year, any portion thereof is still out-
standing. 

(b) 4010 Funding target attainment per-
centage—(1) General. The 4010 funding 
target attainment percentage for a 
plan for a plan year equals the funding 
target attainment percentage as pro-
vided under ERISA section 303(d)(2) and 
Code section 430(d)(2) determined with-
out regard to the interest rate sta-
bilization provisions of ERISA section 
303(h)(2)(C)(iv) and Code section 
430(h)(2)(C)(iv). 

(2) Assets used to determine 4010 fund-
ing target attainment percentage. For 
purposes of determining the 4010 fund-
ing target attainment percentage for a 
plan for the plan year, the value of 
plan assets determined under ERISA 
section 303(g)(3) and Code section 
430(g)(3) may (but need not) be sub-
stituted for the asset value determined 
without regard to the interest rate sta-
bilization provisions of ERISA section 
303(h)(2)(C)(iv) and Code section 
430(h)(2)(C)(iv). 

(3) Prefunding balance and funding 
standard carryover balance elections. For 
purposes of determining the 4010 fund-
ing target attainment percentage for a 
plan for the plan year, prefunding bal-
ances and funding standard carryover 
balances must reflect any elections (or 
deemed elections) under ERISA section 
303(f) and Code section 430(f) that affect 
the value of such balances as of the be-
ginning of the plan year, regardless of 
when the elections (or deemed elec-
tions) are made. 

(c) Exempt entities. A person is an ex-
empt entity for an information year if 
the conditions of paragraphs (c)(1) 
through (4) of this section are satisfied. 

(1) The person is not a contributing 
sponsor of a plan (other than an ex-
empt plan) as of the last day of the in-
formation year. 

(2) The person has revenue for its fis-
cal year ending within the controlled 
group’s information year that is five 
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percent or less of the revenue of the 
person’s controlled group for the fiscal 
year(s) ending within the information 
year. 

(3) The person has annual operating 
income for the fiscal year ending with-
in the controlled group’s information 
year that is no more than the greater 
of— 

(i) Five percent of the controlled 
group’s annual operating income for 
the fiscal year(s) ending within the in-
formation year, or 

(ii) $5 million. 
(4) The person has net assets at the 

end of the fiscal year ending within the 
controlled group’s information year 
that is no more than the greater of— 

(i) Five percent of the controlled 
group’s net assets at the end of the fis-
cal year(s) ending within the informa-
tion year, or 

(ii) $5 million. 
(d) Minimum funding waiver—(1) Gen-

eral. For purposes of § 4010.4(a)(3), a por-
tion of the minimum funding waiver 
for a plan is considered outstanding un-
less prior to the plan year ending with-
in the information year the statutory 
amortization period has ended, or, as of 
the valuation date for the plan year 
ending within the information year, 
the amortization bases are deemed to 
be reduced to zero pursuant to ERISA 
section 303(e)(5) and Code section 
430(e)(5). 

(2) Example. Company A sponsors 
Plan X, which received a minimum 
funding waiver of $700,000 for the plan 
year ending December 31, 2004, and an-
other waiver of $500,000 for the plan 
year ending December 31, 2008. Assume 
that the amortization bases of the 
waivers are not reduced to zero pursu-
ant to ERISA section 303(e)(5) and Code 
section 430(e)(5), and the waivers are 
therefore outstanding for the full five- 
year statutory amortization period. 
Also, assume Company A has a cal-
endar information year. For the 2009 
information year, Company A must re-
port under ERISA section 4010. How-
ever, for the 2010 information year, 
Company A, assuming no other obliga-
tion to report under ERISA section 
4010, is not required to report. 

(e) Certain plans to which special fund-
ing rules apply. Except for purposes of 
determining the information to be sub-

mitted under § 4010.8(h) (in connection 
with the actuarial valuation report), 
the following statutory provisions are 
disregarded for purposes of this part: 

(1) Section 402(b) of the Pension Pro-
tection Act of 2006, Public Law 109–280, 
dealing with certain frozen plans of 
commercial passenger airlines and air-
line caterers. 

(2) Section 306 of ERISA and section 
433 of the Code, dealing with certain 
defined benefit pension plans main-
tained by certain cooperatives and 
charities. 

[74 FR 11030, Mar. 16, 2009, as amended at 81 
FR 15439, Mar. 23, 2016; 85 FR 6059, Feb. 4, 
2020] 

§ 4010.5 Information year. 

(a) Determinations based on informa-
tion year. An information year is used 
under this part to determine which per-
sons are filers (§ 4010.4), what informa-
tion a filer must submit (§§ 4010.6– 
4010.9), whether a plan is an exempt 
plan (§ 4010.8(c)), and the due date for 
submitting the information 
(§ 4010.10(a)). 

(b) General. Except as provided in 
paragraph (c) of this section, a person’s 
information year is the fiscal year of 
the person. A filer is not required to 
change its fiscal year or the plan year 
of a plan, to report financial informa-
tion for any accounting period other 
than an existing fiscal year, or to re-
port actuarial information for any plan 
year other than an existing plan year. 

(c) Controlled group members with dif-
ferent fiscal years. If members of a con-
trolled group (disregarding any exempt 
entity) report financial information on 
the basis of different fiscal years, the 
information year is the calendar year. 
(If any two members of the controlled 
group report financial information on 
the basis of different fiscal years, the 
determination of whether an entity is 
an exempt entity is based on a calendar 
year information year for purposes of 
this paragraph (c) and § 4010.4(c).) 

(d) Examples. The following examples 
illustrate the rule in paragraph (c) of 
this section. 

(1) Example 1. Companies A and B are 
the only members of the same con-
trolled group, and both are contrib-
uting sponsors to nonexempt plans. 
Company A has a July 1 fiscal year, 
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and Company B has an October 1 fiscal 
year. The information year is the cal-
endar year. Company A’s financial in-
formation with respect to its fiscal 
year ending June 30, 2009, and Company 
B’s financial information with respect 
to its fiscal year ending September 30, 
2009, must be submitted to the PBGC 
following the end of the 2009 calendar 
year information year. 

(2) Example 2. The facts are the same 
as in Example 1 except that Company B 
is not a contributing sponsor of a plan 
and would be an exempt entity using 
the calendar year as the information 
year. Because Company B is an exempt 
entity based on a calendar year infor-
mation year, it is excluded when deter-
mining the information year. Thus, the 
information year is the July 1 fiscal 
year. Note that Company B is an ex-
empt entity even if it would not be ex-
empt based on the July information 
year. 

(3) Example 3. The facts are the same 
as in Example 2 except that Company B 
would not be an exempt entity using 
the calendar year information year but 
would be exempt based on an informa-
tion year that is the July 1 fiscal year. 
Since Company B is not exempt based 
on a calendar year information year, it 
may not be excluded when determining 
the information year. Therefore, the 
information year is the calendar year 
and Company B is not an exempt enti-
ty. 

(e) Special rules for certain plan years. 
If a plan maintained by the members of 
the contributing sponsor’s controlled 
group has two plan years that end in 
the information year or has no plan 
year that ends in the information year, 
the last plan year ending on or imme-
diately before the end of information 
year is deemed to be the plan year end-
ing within the information year. 

[61 FR 34022, July 1, 1996, as amended at 70 
FR 11544, Mar. 9, 2005; 74 FR 11031, Mar. 16, 
2009] 

§ 4010.6 Information to be filed. 

(a) General—(1) Current filers. A filer 
must submit the information specified 
in § 4010.7 (identifying information), 
§ 4010.8 (plan actuarial information) and 
§ 4010.9 (financial information) with re-
spect to each member of the filer’s con-
trolled group and each plan maintained 

by any member of the filer’s controlled 
group, and any other information re-
lating to the information specified in 
§§ 4010.7 through 4010.9, as specified in 
the instructions on PBGC’s Web site, 
http://www.pbgc.gov. 

(2) Previous filers. If a filer for the im-
mediately preceding information year 
is not required to file for the current 
information year, the filer must sub-
mit information, in accordance with 
the instructions on PBGC’s Web site, 
http://www.pbgc.gov, demonstrating why 
a filing is not required for the current 
information year. 

(b) Additional information. By written 
notification, PBGC may require any 
filer to submit additional actuarial or 
financial information that is necessary 
to determine plan assets and liabilities 
for any period through the end of the 
filer’s information year, or the finan-
cial status of a filer for any period 
through the end of the filer’s informa-
tion year (including information on ex-
empt entities and exempt plans). The 
information must be submitted within 
ten days after the date of the written 
notification or by a different time 
specified therein. 

(c) Previous submissions. If any re-
quired information has been previously 
submitted to PBGC, a filer may incor-
porate this information into the re-
quired submission by referring to the 
previous submission. 

[61 FR 34022, July 1, 1996, as amended at 70 
FR 11544, Mar. 9, 2005; 74 FR 11031, Mar. 16, 
2009] 

§ 4010.7 Identifying information. 

(a) Filers. Each filer is required to 
provide, in accordance with the in-
structions on PBGC’s website, http:// 
www.pbgc.gov, the following identifying 
information with respect to each mem-
ber of the filer’s controlled group (ex-
cluding exempt entities)— 

(1) Current members; individual member 
information. For each entity that is a 
member of the controlled group as of 
the end of the filer’s information 
year— 

(i) The name, address, and telephone 
number of the entity; 

(ii) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the entity (or if there is no EIN 
for the entity, an explanation); and 
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(iii) If the entity became a member of 
the controlled group during the infor-
mation year, the date the entity be-
came a member of the controlled 
group. 

(2) Current members; legal relationships 
of members. If, as of the end of the fil-
er’s information year, the filer’s con-
trolled group consists of— 

(i) Ten or fewer members (excluding 
exempt entities), the legal relationship 
of each entity to the plan sponsor (for 
example, parent, subsidiary). 

(ii) More than ten members (exclud-
ing exempt entities), an organizational 
chart or other diagram showing the 
members of the filer’s controlled group 
as of the end of the filer’s information 
year and the legal relationships of the 
members to each other. Exempt enti-
ties may, but need not, be included in 
this organizational chart or diagram. 

(3) Former members. For any entity 
that ceased to be a member of the con-
trolled group during the filer’s infor-
mation year, the date the entity ceased 
to be a member of the controlled group 
and the identifying information re-
quired by paragraph (a)(1) of this sec-
tion as of the day before the entity left 
the controlled group. 

(b) Plans. Each filer is required to 
provide, in accordance with the in-
structions on PBGC’s Web site, http:// 
www.pbgc.gov, the following identifying 
information with respect to each plan 
(including exempt plans) maintained 
by any member of the filer’s controlled 
group (including exempt entities)— 

(1) Current plans. For a plan that is 
maintained by the controlled group as 
of the last day of the filer’s informa-
tion year— 

(i) The name of the plan; 
(ii) The EIN and the three-digit Plan 

Number (PN) assigned by the contrib-
uting sponsor to the plan (or if there is 
no EIN or PN for the plan, an expla-
nation); 

(iii) If the EIN or PN of the plan has 
changed during the filer’s information 
year, the previous EIN or PN and an 
explanation; 

(iv) If the plan was not maintained 
by the controlled group immediately 
before the filer’s information year, the 
date the plan was first maintained by 
the controlled group during the infor-
mation year; 

(v) If, as of any day during the infor-
mation year, the plan was frozen (for 
eligibility or benefit accrual purposes), 
a description of the date and the na-
ture of the freeze (e.g., service is frozen 
but pay is not); and 

(vi) In the case of a multiple em-
ployer plan, a list of the contributing 
sponsors as of the end of the plan year 
ending within the filer’s information 
year, including the name, employer 
identification number, contact infor-
mation, fiscal year, and a statement as 
to whether each contributing sponsor 
is a publicly-traded company; and 

(2) Former plans. For a plan that 
ceased to be maintained by the con-
trolled group during the filer’s infor-
mation year, the date the plan ceased 
to be so maintained, identification of 
the controlled group currently main-
taining the plan (if applicable), and the 
identifying information required by 
paragraph (b)(1) of this section as of 
the day before that date. 

[70 FR 11544, Mar. 9, 2005, as amended at 74 
FR 11031, Mar. 16, 2009; 85 FR 6059, Feb. 4, 
2020] 

§ 4010.8 Plan actuarial information. 

(a) Required information. Except as 
provided elsewhere in this part, for 
each plan (other than an exempt plan) 
maintained by any member of the fil-
er’s controlled group, each filer is re-
quired to provide, in accordance with 
the instructions on PBGC’s Web site, 
http://www.pbgc.gov, the following actu-
arial information determined (except 
as specified below) as of the end of plan 
year ending within the filer’s informa-
tion year— 

(1) The number of— 

(i) Retired participants and bene-
ficiaries receiving payments, 

(ii) Terminated vested participants, 
and 

(iii) Active participants; 

(2) The fair market value of the 
plan’s assets (excluding any contribu-
tions received after year-end); 

(3) The amount of benefit liabilities 
under the plan, setting forth separately 
the amount of the liabilities attrib-
utable to retired participants and bene-
ficiaries receiving payments, termi-
nated vested participants, and active 
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participants, determined, for this pur-
pose in accordance with paragraph (d) 
of this section; 

(4) A description of the actuarial as-
sumptions used to determine the ben-
efit liabilities in paragraph (a)(3) of 
this section; 

(5) The at-risk funding target for the 
plan year ending within the informa-
tion year determined under ERISA sec-
tion 303(i) and Code section 430(i)— 

(i) As if the plan has been in at-risk 
status for a consecutive period of at 
least five years, and 

(ii) Without regard to the interest 
rate stabilization provisions of ERISA 
section 303(h)(2)(C)(iv) and Code section 
430(h)(2)(C)(iv); 

(6) The 4010 funding target attain-
ment percentage (as of the valuation 
date) for the plan year ending within 
the information year; 

(7) The adjusted funding target at-
tainment percentage as defined in 
ERISA section 206(g)(9)(B) and Code 
section 436(j)(2) for the plan year end-
ing within the information year; 

(8) Whether the plan, at any time 
during the plan year, was subject to 
any of the limitations described in 
ERISA section 206(g) and Code section 
436, and, if so, which limitations ap-
plied, when such limitations applied, 
and when (if applicable) they were lift-
ed; 

(9) Whether a required installment or 
other required payment to the plan was 
not made, and, as a result, a lien de-
scribed in ERISA section 303(k) or 
306(g) and Code section 430(k) or 433(g) 
was triggered during the information 
year, and the required installment or 
other required payment was not made 
within ten days after its due date; 

(10) Whether any portion of the total 
minimum funding waiver(s) in excess 
of $1 million granted with respect to 
such plan is outstanding; 

(11) A copy of the actuarial valuation 
report for the plan year ending within 
the filer’s information year that con-
tains or is supplemented by the fol-
lowing information for that plan year— 

(i) The funding target calculated pur-
suant to ERISA section 303 without re-
gard to subsection 303(i)(1) (and Code 
section 430 without regard to sub-
section 430(i)(1)), setting forth sepa-
rately the value of the liabilities at-

tributable to retirees and beneficiaries 
receiving payment, terminated vested 
participants, and active participants 
(showing vested and nonvested benefits 
separately); 

(ii) A summary of the actuarial as-
sumptions and methods used for pur-
poses of ERISA section 303 and Code 
section 430, including the form of pay-
ment and benefit commencement date 
assumptions for all active and deferred 
vested participants not yet receiving 
benefits, information on how lump 
sums are valued (for plans that provide 
lump sums other than de minimis lump 
sums), and any changes in those as-
sumptions and methods since the pre-
vious valuation and the justifications 
for such changes. 

(iii) The effective interest rate (as de-
fined in ERISA section 303(h)(2)(A) and 
Code section 430(h)(2)(A)); 

(iv) The target normal cost cal-
culated pursuant to ERISA section 303 
without regard to subsection 303(i)(2) 
(and Code section 430 without regard to 
subsection 430(i)(2)); 

(v) For the plan year and each of the 
four preceding plan years, a statement 
as to whether the plan was in at-risk 
status for that plan year; 

(vi) In the case of a plan that is in at- 
risk status, the target normal cost and 
funding target calculated pursuant to 
ERISA section 303 and Code section 430 
as if the plan has been in at-risk status 
for five consecutive years; 

(vii) The value of the plan’s assets 
(reflecting any averaging method) as of 
the valuation date and the fair market 
value of the plan’s assets as of the 
valuation date; 

(viii) The funding standard carryover 
balance and the prefunding balance 
(maintained pursuant to ERISA sec-
tion 303(f)(1) and Code section 430(f)(1)) 
as of the beginning of the plan year and 
a summary of any changes in such bal-
ances in the past year (e.g., amounts 
used to offset the minimum funding re-
quirement, amounts reduced in accord-
ance with any elections under ERISA 
section 303(f)(5) and Code section 
430(f)(5), interest credited to such bal-
ances, and excess contributions used to 
increase such balances); 

(ix) A list of amortization bases 
(shortfall and waiver) under ERISA 
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section 303 and Code section 430, in-
cluding the year each base was estab-
lished, the original amount, the in-
stallment amount, and the remaining 
balance at the beginning of the plan 
year; 

(x) An age/service scatter for active 
participants including average com-
pensation information for pay-related 
plans and average account balance in-
formation for hybrid plans presented in 
a format similar to that described in 
the instructions to Schedule SB of the 
Form 5500; 

(xi) Expected disbursements (benefit 
payments and expenses) during the 
plan year; 

(xii) A summary of the principal eli-
gibility and benefit provisions on 
which the valuation of the plan was 
based (and any changes to those provi-
sions since the previous valuation), 
along with descriptions of any benefits 
not included in the valuation, any sig-
nificant events that occurred during 
the plan year, and the plan’s early re-
tirement factors; in the case of a plan 
that provides lump sums, other than de 
minimis lump sums, the summary 
must include information on how annu-
ity benefits are converted to lump sum 
amounts (e.g., whether early retire-
ment subsidies are reflected); and 

(xiii) Any other similar information 
as specified in instructions on PBGC’s 
Web site, http://www.pbgc.gov; and 

(12) A written certification by an en-
rolled actuary that, to the best of his 
or her knowledge and belief, the actu-
arial information submitted is true, 
correct, and complete and conforms to 
all applicable laws and regulations, 
provided that this certification may be 
qualified in writing, but only to the ex-
tent the qualification(s) are permitted 
under 26 CFR 301.6059–1(d). 

(b) Alternative methods of compliance— 
(1) At-risk funding target. Notwith-
standing any other provision of this 
section, a filer is not required to pro-
vide the information specified in para-
graph (a)(5) of this section for the plan 
year for which actuarial information is 
being reported unless PBGC requests in 
writing that the information be pro-
vided, in which case the filer must pro-
vide the information within 30 days of 
such request or such later date as 
PBGC specifies in the request. 

(2) Actuarial valuation report. If any of 
the information specified in paragraph 
(a)(11) of this section is not available 
by the date specified in § 4010.10(a), a 
filer may satisfy the requirement to 
provide such information by— 

(i) Including a statement, with the 
material that is submitted to PBGC, 
that the filer will file the unavailable 
information by the alternative due 
date specified in § 4010.10(b), and 

(ii) Filing such information (along 
with a certification by an enrolled ac-
tuary under paragraph (a)(12) of this 
section) with PBGC by that alternative 
due date. 

(c) Exempt plan. The actuarial infor-
mation specified in this section is not 
required with respect to a plan if the 
plan satisfies the conditions in para-
graph (c)(1) through (3). 

(1) The plan— 
(i) Has fewer than 500 participants as 

of the end of the plan year ending with-
in the information year or as of the 
valuation date for that plan year and 
has a 4010 funding shortfall (as defined 
in § 4010.11(a)(1)) for the plan year end-
ing within the information year that is 
not in excess of $15 million, or 

(ii) Has benefit liabilities as of the 
end of the plan year ending within the 
filer’s information year, (determined in 
accordance with paragraph (d) of this 
section) equal to or less than the fair 
market value of the plan’s assets. 

(2) The plan has received, by or with-
in ten days after the due dates, all re-
quired installments or other payments 
required to be made during the infor-
mation year under ERISA sections 302 
and 303 and Code sections 412 and 430. 

(3) The plan has no outstanding min-
imum funding waivers (as described in 
§ 4010.4(a)(3)) as of the end of the plan 
year ending within the information 
year. 

(d) Value of benefit liabilities. The 
value of a plan’s benefit liabilities at 
the end of a plan year must be deter-
mined using the plan census data de-
scribed in paragraph (d)(1) of this sec-
tion and the actuarial assumptions and 
methods described in paragraph (d)(2) 
or, where applicable, (d)(3) of this sec-
tion. 

(1) Census data—(i) Census data period. 
Plan census data must be determined 
(for all plans for any information year) 
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either as of the end of the plan year or 
as of the beginning of the next plan 
year. 

(ii) Projected census data. If actual 
plan census data are not available, a 
plan may use a projection of plan cen-
sus data from a date within the plan 
year. The projection must be con-
sistent with projections used to meas-
ure pension obligations of the plan for 
financial statement purposes and must 
give a result appropriate for the end of 
the plan year for these obligations. For 
example, adjustments to the projection 
process are required where there has 
been a significant event (such as a plan 
amendment or a plant shutdown) that 
has not been reflected in the projection 
data. 

(2) Actuarial assumptions and methods. 
The value of benefit liabilities must be 
determined using the rules in para-
graphs (d)(2)(i) through (iii) of this sec-
tion. 

(i) Benefits to be valued. Benefits to be 
valued include all benefits earned or 
accrued under the plan as of the end of 
the plan year ending within the infor-
mation year and other benefits payable 
from the plan including, but not lim-
ited to, ancillary benefits and retire-
ment supplements, regardless of wheth-
er such benefits are protected by the 
anti-cutback provisions of section 
411(d)(6) of the Code. 

(ii) Actuarial assumptions. The value 
of benefit liabilities must be deter-
mined using the actuarial assumptions 
described in the following table: 

TABLE 1 TO PARAGRAPH (d)(2)(ii) 

Assumptions: As prescribed in accordance with 
Interest .............................. § 4044.52(a). 
Form of payment .............. § 4044.51. 
Expenses .......................... § 4044.52(d). 

Decrements 
• Mortality ........................ § 4044.53. 
• Retirement .................... §§ 4044.55–4044.57. 

• Other decrements (e.g., 
turnover, disability).

Either Option 1 or Option 2— 

Option 1 ..................................
Disregard (i.e., assume 0% 

probability of decrements 
other than mortality or re-
tirement occurring).

Option 2 
Use the same assumptions as 

used to determine the min-
imum required contribution 
under section 303 of ERISA 
and section 430 of the 
Code for the plan year end-
ing within the filer’s informa-
tion year. 

If there is no distinction be-
tween termination and re-
tirement assumptions, re-
flect only rates for ages be-
fore the Earliest PBGC Re-
tirement Date (as defined in 
§ 4022.10 of this chapter). 

Cash balance plan account 
conversions.

Section 204(b)(5)(B)(vi) of ERISA and section 411(b)(5)(B)(vi) 
of the Code (which deal with the interest crediting rate and an-
nuity conversion rates), as if the plan terminated on the last 
day of the plan year ending within the filer’s information year. 
Expected improvements in mortality experience that apply 
under the plan for periods after the information year may be 
disregarded for valuing benefit liabilities for 4010 reporting pur-
poses. 
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TABLE 1 TO PARAGRAPH (d)(2)(ii)—Continued 

Other (e.g., cost-of-living in-
creases, marital status).

Use the same assumptions as used to determine the minimum 
required contribution under section 303 of ERISA and section 
430 of the Code for the plan year ending within the filer’s infor-
mation year. 

(iii) Future service. Future service ex-
pected to be accrued by an active par-
ticipant in an ongoing plan during fu-
ture employment (based on the as-
sumptions used to determine benefit li-
abilities) must be included in deter-
mining the earliest and unreduced re-
tirement ages used to determine the 
expected retirement age and in deter-
mining an active participant’s entitle-
ment to early retirement subsidies and 
supplements at the expected retire-
ment age. See the examples in para-
graph (e) of this section. 

(3) Special actuarial assumptions for ex-
empt plan determination. Solely for pur-
poses of determining whether a plan is 
an exempt plan for an information 
year, the value of benefit liabilities 
may be determined using the same re-
tirement assumptions as used to deter-
mine the minimum required contribu-
tion under section 303 of ERISA and 
section 430 of the Code for the plan 
year ending within that information 
year without regard to the at-risk as-
sumptions of section 303(i) of ERISA 
and section 430(i) of the Code. 

(e) Examples. The following examples 
demonstrate how XRA is determined 
and applied for purposes of determining 
benefit liabilities under paragraph (d) 
of this section: 

(1) Example 1—(i) Facts. Plan X has a 
normal retirement age of 65, but allows 
benefits to commence as early as age 55 
for participants who complete at least 
10 years of service before termination. 
Early retirement benefits are reduced 
for participants with fewer than 25 
years of service. Employee A is an ac-
tive participant who is age 40 and has 
completed 5 years of service. Assume 
the ‘‘medium’’ XRA look-up table ap-
plies, and that for purposes of 
§ 4010.8(d), the filer has decided not to 
take pre-retirement decrements other 
than mortality table into account as 
permitted under § 4010.8(d)(2)(i). 

(ii) Determination of XRA. If A con-
tinues working, the earliest age A 

could start receiving benefit is age 55. 
Therefore, A’s earliest retirement age 
at valuation (ERA) is 55. Because the 
earliest that A can receive an unre-
duced benefit is when A completed 25 
years of service (at age 60), A’s URA is 
age 60. Under the medium XRA look-up 
table, A’s XRA is 58. 

(iii) Determination of Benefit Liabil-
ities. The benefit liability is the present 
value of A’s benefit accrued as of the 
measurement date assuming A retires 
at age 58 and elects to have benefits 
commence immediately. Since A will 
not be eligible to receive unreduced 
benefits at that time, the accrued ben-
efit is reduced in accordance with the 
plan’s early retirement reduction pro-
visions, including any subsidies to 
which A will be entitled under the as-
sumption that A works until age 58. 

(2) Example 2. Employee B is also an 
active participant in plan X and is age 
40 with 15 years of service. B will com-
plete 25 years of service at age 50. How-
ever, because the plan does not allow 
for benefit commencement before age 
55, B’s ERA, URA and thus, XRA are all 
age 55. The benefit liability is the 
present value of B’s benefit accrued as 
of the measurement date assuming B 
retires at age 55 and elects to com-
mence benefits immediately. Since B 
will be eligible to receive an unreduced 
benefit at that time, the full unreduced 
benefit amount is valued. 

(3) Example 3—(i) Facts. Assume the 
same facts as in Example 1, except that 
for purposes of § 4010.8(d), the filer has 
decided to take pre-retirement 
decrements other than mortality into 
account as permitted under 
§ 4010.8(d)(2)(i). Assume the only pre-re-
tirement decrement other than mor-
tality is turnover. The plan’s turnover 
rates go from age 21 to age 54, and the 
retirement rates go from age 55 to age 
65. 

(ii) Determination of XRA. If A termi-
nates employment at or before age 45, 
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A will not be eligible to receive bene-
fits until age 65. Therefore, the portion 
of Employee A that is assumed to ter-
minate before age 45 has an ERA, URA, 
and XRA of age 65. The portion of A 
that remains in service to age 45, after 
the application of the applicable turn-
over decrements, and then terminates 
at or after age 45, but before age 55, 
will be entitled to receive a reduced 
benefit as early as 55. Therefore, the 
portion of A that is assumed to termi-
nate during this period has an ERA of 
55, a URA of 65 and an XRA of 60. Since 
the turnover rates stop at age 55, the 
portion of A that remains in service to 
age 55 is assumed to remain in service 
until the XRA for that portion of A. 
For that portion of A, the ERA is 55, 
the URA is 60 and the XRA is 58. (For 
purposes of § 4010.8(d), the plan’s as-
sumed retirement rates are replaced by 
XRAs.) 

(iii) Determination of benefit liabilities. 
The benefit liability of A is the sum of 
the present value of A’s full accrued 
benefit at age 65 for the portion of A 
that terminates between age 40 and age 
45, the present value of A’s accrued 
benefit reduced for commencement at 
age 60 for the portion of A that termi-
nates between age 45 and age 54, and 
the present value of A’s accrued benefit 
reduced for commencement at age 58 
for the portion of A that remains em-
ployed until age 55. 

(4) Example 4. Assume the same facts 
as in Example 3, except that Employee 
B, the sole active participant, is age 40 
with 15 years of service. The portion of 
B that is assumed to terminate before 
age 50 would be entitled to receive a re-
duced benefit as early as age 55 or an 
unreduced benefit at age 65. That por-
tion of B has an ERA of 55, a URA of 65, 
and an XRA of 60. The benefit liability 
for that portion of B is the present 
value of B’s benefit accrued as of the 
measurement date assuming B com-
mences a reduced benefit at age 60. The 
portion of B that survives to age 50 
would be entitled to receive an unre-
duced benefit as early as age 55. That 
portion of B has an ERA, URA and 
XRA of 55. The benefit liability for this 
portion of B is the present value of B’s 
benefit accrued as of the measurement 
date assuming B retires and com-
mences unreduced payments at age 55. 

(f) Multiple employer plans. If, with re-
spect to a multiple employer plan, the 
actuarial information required under 
this section 4010 for the plan year end-
ing within the filer’s information year 
has been filed under part 4010 by an-
other filer, the filer may include this 
actuarial information by reference. 
The filer must report the name, EIN 
and plan number of the multiple em-
ployer plan and the name of the other 
filer that submitted this information. 

(g) Previous filing for plan year. If the 
actuarial information for the plan year 
as required under this § 4010.8 has been 
submitted by the filer in a previous 
4010 submission, the filing may include 
that actuarial information by reference 
to the previous submission. 

(h) Plans subject to special funding 
rules. Instead of the requirements of 
paragraph (a)(11) of this section: 

(1) In the case of a plan year for 
which a plan is subject to section 402(b) 
of the Pension Protection Act of 2006, 
Public Law 109–280, dealing with cer-
tain frozen plans of commercial pas-
senger airlines and airline caterers, the 
plan must meet the requirements in 
connection with the actuarial valu-
ation report in accordance with in-
structions on PBGC’s Web site, http:// 
www.pbgc.gov. 

(2) In the case of a plan year for 
which the application of new funding 
rules is deferred for a plan under sec-
tion 104 of the Pension Protection Act 
of 2006, Public Law 109–280, as amended 
by the Preservation of Access to Care 
for Medicare Beneficiaries and Pension 
Relief Act of 2010, Public Law 111–192, 
dealing with eligible charity plans and 
plans of certain rural cooperatives, the 
plan must meet the requirements in 
paragraph (a)(5) of this section (in con-
nection with the actuarial valuation 
report) in effect as of December 31, 
2007. 

(3) In the case of a plan year for 
which a plan is subject to the Coopera-
tive and Small Employer Charity Pen-
sion Flexibility Act, Public Law 113–97, 
dealing with certain defined benefit 
pension plans maintained by more than 
one employer, the plan must meet the 
requirements in connection with the 
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actuarial valuation report in accord-
ance with instructions on PBGC’s Web 
site, http://www.pbgc.gov. 

[74 FR 11031, Mar. 16, 2009, as amended at 81 
FR 15439, Mar. 23, 2016; 85 FR 6059, Feb. 4, 
2020] 

§ 4010.9 Financial information. 

(a) General. Except as provided in this 
section, each filer is required to pro-
vide, in accordance with the instruc-
tions on PBGC’s website, http:// 
www.pbgc.gov, the following financial 
information for each member of the fil-
er’s controlled group (other than an ex-
empt entity)— 

(1) Audited financial statements for 
the fiscal year ending within the infor-
mation year (including balance sheets, 
income statements, cash flow state-
ments, and notes to the financial state-
ments); 

(2) If audited financial statements 
are not available by the date specified 
in § 4010.10(a), unaudited financial 
statements for the fiscal year ending 
within the information year; or 

(3) If neither audited nor unaudited 
financial statements are available by 
the date specified in § 4010.10(a), copies 
of federal tax returns for the tax year 
ending within the information year. 

(b) Consolidated financial statements. If 
the financial information of a con-
trolled group member is combined with 
the information of other group mem-
bers in consolidated financial state-
ments, a filer may provide the fol-
lowing financial information in lieu of 
the information required in paragraph 
(a) of this section— 

(1) The audited consolidated financial 
statements for the controlled group for 
the filer’s information year or, if the 
audited consolidated financial state-
ments are not available by the date 
specified in § 4010.10(a), unaudited con-
solidated financial statements for the 
fiscal year ending within the informa-
tion year; and 

(2) If the ultimate parent of the con-
trolled group is a foreign entity, finan-
cial information on the U.S. entities 
(other than an exempt entity) that are 
members of the controlled group. The 
information required by this paragraph 
(b)(2) may be provided in the form of 
consolidated financial statements if 
the financial information of each con-

trolled group member that is a U.S. en-
tity is combined with the information 
of other group members that are U.S. 
entities. Otherwise, for each U.S. enti-
ty that is a controlled group member, 
provide the financial information re-
quired in paragraph (a) of this section. 

(c) Subsequent submissions. If 
unaudited financial statements are 
submitted as provided in paragraph 
(a)(2) or (b)(1) of this section, audited 
financial statements must thereafter 
be filed within 15 days after they are 
prepared, if they are prepared. If fed-
eral tax returns are submitted as pro-
vided in paragraph (a)(3) of this sec-
tion, audited and unaudited financial 
statements, if prepared must thereafter 
be filed within 15 days after they are 
prepared. 

(d) Submission of public information. If 
any of the financial information re-
quired by paragraphs (a) through (c) of 
this section is publicly available, the 
filer, in lieu of submitting such infor-
mation to PBGC, may include a state-
ment with the other information that 
is submitted to PBGC indicating when 
such financial information was made 
available to the public and where 
PBGC may obtain it (including the 
exact URL for the web page where the 
financial information is located). For 
example, if the controlled group mem-
ber has filed audited financial state-
ments with the Securities and Ex-
change Commission, it need not file 
the financial statements with PBGC 
but instead can identify the SEC filing 
and the exact URL for the web page 
where the filing can be retrieved as 
part of its submission under this part. 

(e) Inclusion of information about non- 
filers and exempt entities. Consolidated 
financial statements provided pursuant 
to paragraph (b) of this section may in-
clude financial information of persons 
who are not controlled group members 
(e.g., joint ventures) or are exempt en-
tities. 

[61 FR 34022, July 1, 1996, as amended at 70 
FR 11545, Mar. 9, 2005; 74 FR 11034, Mar. 16, 
2009; 85 FR 6060, Feb. 4, 2020] 

§ 4010.10 Due date and filing with the 
PBGC. 

(a) Due date. Except as permitted 
under paragraph (b) of this section, a 
filer must file the information required 
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under this part with PBGC on or before 
the 105th day after the close of the fil-
er’s information year. The filing dead-
line is extended to the 106th date after 
the close of the filer’s information year 
if the 105-day reporting period includes 
February 29. 

(b) Alternative due date. A filer that 
includes the statement specified in 
§ 4010.8(b)(1) with its submission to 
PBGC by the date specified in para-
graph (a) of this section must submit 
the actuarial information specified in 
§ 4010.8(b)(2) within 15 days after the 
deadline for filing the plan’s annual re-
port (Form 5500 series) for the plan 
year ending within the filer’s informa-
tion year (see § 2520.104a–5(a)(2) of this 
title). 

(c) How and where to file. PBGC ap-
plies the rules in subpart A of part 4000 
of this chapter to determine permis-
sible methods of filing with PBGC 
under this part. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Date of filing. PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that a 
submission under this part was filed 
with PBGC. 

(e) Computation of time. PBGC applies 
the rules in subpart D of part 4000 of 
this chapter to compute any time pe-
riod under this part. 

[61 FR 34022, July 1, 1996, as amended at 68 
FR 61353, Oct. 28, 2003; 74 FR 11034, Mar. 16, 
2009] 

§ 4010.11 Waivers. 

(a) Aggregate funding shortfall not in 
excess of $15 million waiver. Unless re-
porting is required by § 4010.4(a)(2) or 
(3), reporting is waived for a person 
(that would be a filer if not for the 
waiver) for an information year if, for 
the plan year ending within the infor-
mation year, the aggregate 4010 fund-
ing shortfall for all plans (including 
any exempt plans) maintained by the 
person’s controlled group on the last 
day of the information year (dis-
regarding plans with no 4010 funding 
shortfall) does not exceed $15 million, 
as determined under paragraphs (a)(1) 
and (2) of this section. 

(1) 4010 funding shortfall; in general. A 
plan’s 4010 funding shortfall for a plan 
year equals the funding shortfall for 

the plan year as provided under section 
303(c)(4) of ERISA and section 430(c)(4) 
of the Code, with the following excep-
tions: 

(i) The funding target used to cal-
culate the 4010 funding shortfall is de-
termined without regard to the inter-
est rate stabilization provisions of sec-
tion 303(h)(2)(C)(iv) of ERISA and sec-
tion 430(h)(2)(C)(iv) of the Code and 
without regard to the at-risk plan pro-
visions in section 303(i) of ERISA and 
section 430(i) of the Code. 

(ii) The value of plan assets used to 
calculate the 4010 funding shortfall is 
determined without regard to the re-
duction under section 303(f)(4)(B) of 
ERISA and section 430(f)(4)(B) of the 
Code (dealing with reduction of assets 
by the amount of prefunding and fund-
ing standard carryover balances). 

(2) Multiple employer plans. For pur-
poses of § 4010.8(c) and paragraph (a) of 
this section, the entire 4010 funding 
shortfall of any multiple employer plan 
of which the filer or any member of the 
filer’s controlled group is a contrib-
uting sponsor is included. 

(b) Smaller plans waiver—(1) General. 
Unless reporting is required by 
§ 4010.4(a)(2) or (a)(3), reporting is 
waived for a person (that would be a 
filer if not for the waiver) for an infor-
mation year if, for the plan year ending 
within the information year, the aggre-
gate number of participants in all 
plans (including any exempt plans) 
maintained by the person’s controlled 
group on the last day of the informa-
tion year is fewer than 500. For this 
purpose, the number of participants in 
any plan may be determined either as 
of the end of the plan year ending with-
in the information year or as of the 
valuation date for that plan year. 

(2) Multiple employer plans. For pur-
poses of this paragraph (b), the aggre-
gate number of participants in all 
plans maintained by a person’s con-
trolled group includes any participants 
covered by a multiple employer plan in 
which the person participates (includ-
ing participants covered by the mul-
tiple employer plan who are not or 
were not employed by the person). 

(c) Missed contributions resulting in a 
lien or outstanding minimum funding 
waivers. Reporting is waived for a per-
son (that would be a filer if not for the 
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waiver) for an information year if, for 
the plan year ending within the infor-
mation year, reporting would have 
been required solely under § 4010.4(a)(2) 
or (3), provided that the missed con-
tributions or applications for minimum 
funding waivers (as applicable) were re-
ported to PBGC under part 4043 of this 
chapter by the due date for the 4010 fil-
ing. 

(d) Other waiver authority. PBGC may 
waive the requirement to submit infor-
mation with respect to one or more fil-
ers or plans or may extend the applica-
ble due date or dates specified in 
§ 4010.10. PBGC will exercise this discre-
tion in appropriate cases where it finds 
convincing evidence supporting a waiv-
er or extension; any waiver or exten-
sion may be subject to conditions. A 
request for a waiver or extension must 
be filed in writing with PBGC at the 
address provided in § 4010.10(c) no later 
than 15 days before the applicable due 
date specified in § 4010.10, and must 
state the facts and circumstances on 
which the request is based. 

[81 FR 15440, Mar. 23, 2016, as amended at 85 
FR 6060, Feb. 4, 2020] 

§ 4010.12 Alternative method of com-
pliance for certain sponsors of mul-
tiple employer plans. 

(a) In general. Subject to paragraph 
(b) of this section, an eligible contrib-
uting sponsor (as defined in paragraph 
(c) of this section) of a multiple em-
ployer plan satisfies the requirements 
of this part for an information year if 
any contributing sponsor of the mul-
tiple employer plan provides a timely 
filing under this part for an informa-
tion year that coincides with or over-
laps with the eligible contributing 
sponsor’s information year. 

(b) PBGC request for additional infor-
mation. PBGC may request some or all 
of the information that would other-
wise be required under this part from 
an eligible contributing sponsor that 
uses the alternative method of compli-
ance in this section. PBGC will make 
such a request no earlier than the date 
the information would otherwise have 
been due. The eligible contributing 

sponsor must provide the requested in-
formation no later than 30 days after 
PBGC makes the request. The re-
quested information need not be sub-
mitted electronically. 

(c) Eligible contributing sponsor. For 
purposes of this section, an eligible 
contributing sponsor of a multiple em-
ployer plan is a contributing sponsor 
that would not be subject to reporting 
if the plan were disregarded in applying 
the gateway tests in § 4010.4(a). 

[74 FR 11035, Mar. 16, 2009] 

§ 4010.13 Confidentiality of informa-
tion submitted. 

In accordance with § 4901.21(a)(3) of 
this chapter and ERISA section 4010(c), 
any information or documentary mate-
rial that is not publicly available and 
is submitted to PBGC pursuant to this 
part will not be made public, except as 
may be relevant to any administrative 
or judicial action or proceeding or for 
disclosures to either body of Congress 
or to any duly authorized committee or 
subcommittee of the Congress. 

[61 FR 34022, July 1, 1996. Redesignated and 
amended at 74 FR 11035, Mar. 16, 2009] 

§ 4010.14 Penalties. 

If all of the information required 
under this part is not provided within 
the specified time limit, PBGC may as-
sess a separate penalty under ERISA 
section 4071 against the filer and each 
member of the filer’s controlled group 
(other than an exempt entity). PBGC 
may also pursue other equitable or 
legal remedies available to it under the 
law. 

[61 FR 34022, July 1, 1996, as amended at 62 
FR 36994, July 10, 1997. Redesignated and 
amended at 74 FR 11035, Mar. 16, 2009; 81 FR 
29766, May 13, 2016] 

§ 4010.15 OMB control number. 

The collection of information re-
quirements contained in this part have 
been approved by the Office of Manage-
ment and Budget under OMB control 
number 1212–0049. 

[61 FR 34022, July 1, 1996. Redesignated at 74 
FR 11035, Mar. 16, 2009] 
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Subpart A—General Provisions; 
Guaranteed Benefits 

§ 4022.1 Purpose and scope. 

The purpose of this part is to pre-
scribe rules governing the calculation 
and payment of benefits payable in ter-
minated single-employer plans under 
section 4022 of ERISA. Subpart A, 
which applies to each plan providing 
benefits guaranteed under title IV of 
ERISA, contains definitions applicable 
to all subparts, and describes benefits 
that are guaranteed by the PBGC sub-
ject to the limitations set forth in sub-
part B. Subpart C is reserved for rules 
relating to the calculation and pay-
ment of unfunded nonguaranteed bene-
fits under section 4022(c) of ERISA. 
Subpart D prescribes procedures that 
minimize the overpayment of benefits 
by plan administrators after initiating 
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distress terminations of single-em-
ployer plans that are not expected to 
be sufficient for guaranteed benefits. 
Subpart E sets forth the method of 
recoupment of benefit payments in ex-
cess of the amounts permitted under 
sections 4022, 4022B, and 4044 of ERISA 
from participants and beneficiaries in 
PBGC-trusteed plans, and provides for 
reimbursement of benefit underpay-
ments. (The provisions of this part 
have not been amended to take account 
of changes made in section 4022 of 
ERISA by sections 766 and 777 of the 
Retirement Protection Act of 1994.) 

[61 FR 34028, July 1, 1996, as amended at 62 
FR 67728, Dec. 30, 1997] 

§ 4022.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: annuity, bank-
ruptcy filing date, Code, employer, 
ERISA, guaranteed benefit, majority 
owner, mandatory employee contribu-
tions, nonforfeitable benefit, non-PPA 
2006 bankruptcy termination, normal 
retirement age, notice of intent to ter-
minate, PBGC, person, plan, plan ad-
ministrator, plan year, PPA 2006 bank-
ruptcy termination, proposed termi-
nation date, statutory hybrid plan, and 
title IV benefit. 

In addition, for purposes of this part 
(unless otherwise required by the con-
text): 

Accumulated mandatory employee con-
tributions means mandatory employee 
contributions plus interest credited on 
those contributions under the plan, or, 
if greater, interest required by section 
204(c) of ERISA. 

Benefit in pay status means that one 
or more benefit payments have been 
made or would have been made except 
for administrative delay. 

Benefit increase means any benefit 
arising from the adoption of a new plan 
or an increase in the value of benefits 
payable arising from an amendment to 
an existing plan. Such increases in-
clude, but are not limited to, a sched-
uled increase in benefits under a plan 
or plan amendment, such as a cost-of- 
living increase, and any change in plan 
provisions which advances a partici-
pant’s or beneficiary’s entitlement to a 
benefit, such as liberalized participa-
tion requirements or vesting schedules, 
reductions in the normal or early re-

tirement age under a plan, an unpre-
dictable contingent event benefit, and 
changes in the form of benefit pay-
ments. In the case of a plan under 
which the amount of benefits depends 
on the participant’s salary and the par-
ticipant receives a salary increase the 
resulting increase in benefits to which 
the participant becomes entitled will 
not, for the purpose of this part, be 
treated as a benefit increase. Simi-
larly, in the case of a plan under which 
the amount of benefits depends on the 
participant’s age or service, and the 
participant becomes entitled to in-
creased benefits solely because of ad-
vancement in age or service, the in-
creased benefits to which the partici-
pant becomes entitled will not, for the 
purpose of this part, be treated as a 
benefit increase. 

Covered employment means employ-
ment with respect to which benefits ac-
crue under a plan. 

Pension benefit means a benefit pay-
able as an annuity, or one or more pay-
ments related thereto, to a participant 
who permanently leaves or has perma-
nently left covered employment, or to 
a surviving beneficiary, which pay-
ments by themselves or in combination 
with Social Security, Railroad Retire-
ment, or workmen’s compensation ben-
efits provide a substantially level in-
come to the recipient. An annuity ben-
efit resulting from a rollover amount is 
a pension benefit. 

Straight life annuity means a series of 
level periodic payments payable for the 
life of the recipient, but does not in-
clude any combined annuity form, in-
cluding an annuity payable for a term 
certain and life. 

Unpredictable contingent event (UCE) 
has the same meaning as unpredictable 
contingent event in section 206(g)(1)(C) 
of ERISA and Treas. Reg. § 1.436–1(j)(9) 
(26 CFR 1.436–1(j)(9)). It includes a plant 
shutdown (full or partial) or a similar 
event (such as a full or partial closing 
of another type of facility, or a layoff 
or other workforce reduction), or any 
event other than the attainment of any 
age, performance of any service, re-
ceipt or derivation of any compensa-
tion, or occurrence of death or dis-
ability. 
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Unpredictable contingent event benefit 
(UCEB) has the same meaning as un-
predictable contingent event benefit in 
section 206(g)(1)(C) of ERISA and Treas. 
Reg. § 1.436–1(j)(9) (26 CFR 1.436–1(j)(9)). 
Thus, a UCEB is any benefit or benefit 
increase to the extent that it would 
not be payable but for the occurrence 
of a UCE. A benefit or benefit increase 
that is conditioned upon the occur-
rence of a UCE does not cease to be a 
UCEB as a result of the contingent 
event having occurred or its occurrence 
having become reasonably predictable. 

[61 FR 34028, July 1, 1996, as amended at 74 
FR 59096, Nov. 17, 2009; 76 FR 34601, June 14, 
2011; 79 FR 25672, May 6, 2014; 79 FR 70094, 
Nov. 25, 2014; 83 FR 49803, Oct. 3, 2018] 

§ 4022.3 Guaranteed benefits. 

(a) General. Except as otherwise pro-
vided in this part, the PBGC will guar-
antee the amount, as of the termi-
nation date, of a benefit provided under 
a plan to the extent that the benefit 
does not exceed the limitations in 
ERISA and in subpart B, if— 

(1) The benefit is, on the termination 
date, a nonforfeitable benefit; 

(2) The benefit qualifies as a pension 
benefit as defined in § 4022.2; and 

(3) The participant is entitled to the 
benefit under § 4022.4. 

(b) PPA 2006 bankruptcy termination— 
(1) Substitution of bankruptcy filing date. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ each place that 
‘‘termination date’’ appears in para-
graph (a) of this section. 

(2) Condition for entitlement satisfied 
between bankruptcy filing date and termi-
nation date. If a participant becomes 
entitled to a subsidized early retire-
ment or other benefit before the termi-
nation date (or on or before the termi-
nation date, in the case of a require-
ment that a participant attain a par-
ticular age, earn a particular amount 
of service, become disabled, or die) but 
on or after the bankruptcy filing date 
(or after the bankruptcy filing date, in 
the case of a requirement that a partic-
ipant attain a particular age, earn a 
particular amount of service, become 
disabled, or die), the subsidy or other 
benefit is not guaranteed because the 
participant had not satisfied the condi-
tions for entitlement by the bank-

ruptcy filing date. In such a case, the 
participant may have been put into pay 
status with the subsidized early retire-
ment or other benefit by the plan ad-
ministrator, because the plan was on-
going at the time. Even though the 
subsidy or other benefit is not guaran-
teed, the participant may be entitled 
to another benefit from PBGC (at that 
time or in the future). If so, PBGC will 
continue paying the participant a ben-
efit, but in an amount reduced to re-
flect that the subsidy or other benefit 
is not guaranteed. PBGC will also 
allow a similarly situated participant 
who had not started receiving a sub-
sidized early retirement or other ben-
efit before PBGC became trustee of the 
plan to begin receiving a benefit (if the 
participant would have been allowed 
under the plan to begin receiving bene-
fits and has reached his Earliest PBGC 
Retirement Date, as defined in 
§ 4022.10), but in an amount that does 
not include the subsidy or other ben-
efit. 

(3) Examples—(i) Vesting. A plan pro-
vides for 5-year ‘‘cliff’’ vesting—i.e., 
benefits become 100% vested when the 
participant completes five years of 
service; before the five-year mark, ben-
efits are 0% vested. The contributing 
sponsor of the plan files a bankruptcy 
petition on November 15, 2006. The plan 
terminates with a termination date of 
December 4, 2007, and PBGC becomes 
statutory trustee of the plan. A partic-
ipant had four years and six months of 
service at the bankruptcy filing date 
and became vested in May 2007. None of 
the participant’s benefit is guaranteed 
because none of the benefit was non-
forfeitable as of the bankruptcy filing 
date. 

(ii) Subsidized early retirement benefit. 
The facts regarding the plan are the 
same as in Example (i) (paragraph 
(b)(3)(i) of this section), but the plan 
also provides that a participant may 
retire from active employment at any 
age with a fully subsidized (i.e., not ac-
tuarially reduced) early retirement 
benefit if he has completed 30 years of 
service. The plan also provides that a 
participant who is age 60 and has com-
pleted 20 years of service may retire 
from active employment with an early 
retirement benefit, reduced by three 
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percent for each year by which the par-
ticipant’s age at benefit commence-
ment is less than 65. A participant was 
age 61 and had 29 years and 6 months of 
service at the bankruptcy filing date. 
The participant continued working for 
another six months, then retired as of 
June 1, 2007, and immediately began re-
ceiving from the plan the fully sub-
sidized ‘‘30-and-out’’ early retirement 
benefit. PBGC will continue paying the 
participant a benefit, but PBGC’s guar-
antee does not include the full subsidy 
for the ‘‘30-and-out’’ benefit, because 
the participant satisfied the conditions 
for that benefit after the bankruptcy 
filing date. The guarantee does include, 
however, the partial subsidy associated 
with the ‘‘60/20’’ early retirement ben-
efit, because the participant satisfied 
the conditions for that benefit before 
the bankruptcy filing date. 

(iii) Accruals after bankruptcy filing 
date. The facts regarding the plan are 
the same as in Example (i) (paragraph 
(b)(3)(i) of this section). A participant 
has a vested, accrued benefit of $500 per 
month as of the bankruptcy filing date. 
At the plan’s termination date, the 
participant has a vested, accrued ben-
efit of $512 per month. His guaranteed 
benefit is limited to $500 per month— 
the accrued, nonforfeitable benefit as 
of the bankruptcy filing date. 

[61 FR 34028, July 1, 1996; 61 FR 67943, Dec. 26, 
1996; 76 FR 34601, June 14, 2011] 

§ 4022.4 Entitlement to a benefit. 

(a) A participant or his surviving 
beneficiary is entitled to a benefit if 
under the provisions of a plan: 

(1) The benefit was in pay status on 
the termination date of the plan. 

(2) The benefit is payable in an op-
tional life-annuity form of benefit that 
the participant or beneficiary elected 
on or before the termination date of 
the plan or, if later, the date on which 
PBGC became statutory trustee of the 
plan. 

(3) Except for a benefit described in 
paragraph (a)(2) of this section, before 
the termination date (or on or before 
the termination date, in the case of a 
requirement that a participant attain a 
particular age, earn a particular 
amount of service, become disabled, or 
die) the participant had satisfied the 
conditions of the plan necessary to es-

tablish the right to receive the benefit 
prior to such date (prior to or on such 
date, in the case of a requirement that 
a participant attain a particular age, 
earn a particular amount of service, be-
come disabled, or die) other than appli-
cation for the benefit, satisfaction of a 
waiting period described in the plan, or 
retirement; or 

(4) Absent an election by the partici-
pant, the benefit would be payable 
upon retirement. 

(5) In the case of a benefit that re-
turns all or a portion of a participant’s 
accumulated mandatory employee con-
tributions upon death, the participant 
(or beneficiary) had satisfied the condi-
tions of the plan necessary to establish 
the right to the benefit other than 
death or designation of a beneficiary. 

(b) If none of the conditions set forth 
in paragraph (a) of this section is met, 
the PBGC will determine whether the 
participant is entitled to a benefit on 
the basis of the provisions of the plan 
and the circumstances of the case. 

(c) In a PPA 2006 bankruptcy termi-
nation, ‘‘bankruptcy filing date’’ is 
substituted for ‘‘termination date’’ 
each place that ‘‘termination date’’ ap-
pears in paragraphs (a)(1) and (3) of this 
section. In making this substitution 
for purposes of paragraph (a)(3) of this 
section, the rule in § 4022.3(b)(2) (deal-
ing with the situation where the condi-
tion for entitlement was satisfied be-
tween the bankruptcy filing date and 
the termination date) shall apply. 

[61 FR 34028, July 1, 1996, as amended at 67 
FR 16954, Apr. 8, 2002; 76 FR 34602, June 14, 
2011] 

§ 4022.5 Determination of nonforfeit-
able benefits. 

(a) A guaranteed benefit payable to a 
surviving beneficiary is not considered 
to be forfeitable solely because the 
plan provides that the benefit will 
cease upon the remarriage of such ben-
eficiary or his attaining a specified 
age. However, the PBGC will observe 
the provisions of the plan relating to 
the effect of such remarriage or attain-
ment of such specified age on the sur-
viving beneficiary’s eligibility to con-
tinue to receive benefit payments. 

(b) Any other provision in a plan that 
the right to a benefit in pay status will 
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cease or be suspended upon the occur-
rence of any specified condition does 
not automatically make that benefit 
forfeitable. In each such case the PBGC 
will determine whether the benefit is 
forfeitable. 

(c) A benefit guaranteed under § 4022.6 
shall not be considered forfeitable sole-
ly because the plan provides that upon 
recovery of the participant the benefit 
will cease. 

§ 4022.6 Annuity payable for total dis-
ability. 

(a) Except as otherwise provided in 
this section, an annuity which is pay-
able (or would be payable after a wait-
ing period described in the plan, wheth-
er or not the participant is in receipt of 
other benefits during such waiting pe-
riod), under the terms of a plan on ac-
count of the total and permanent dis-
ability of a participant which is ex-
pected to last for the life of the partici-
pant and which began on or before the 
termination date is considered to be a 
pension benefit. 

(b) In any case in which the PBGC de-
termines that the standards for deter-
mining such total and permanent dis-
ability under a plan were unreasonable, 
or were modified in anticipation of ter-
mination of the plan, the disability 
benefits payable to a participant under 
such standard shall not be guaranteed 
unless the participant meets the stand-
ards of the Social Security Act and the 
regulations promulgated thereunder 
for determining total disability. 

(c) For the purpose of this section, a 
participant may be required, upon the 
request of the PBGC, to submit to an 
examination or to submit proof of con-
tinued total and permanent disability. 
If the PBGC finds that a participant is 
no longer so disabled, it may suspend, 
modify, or discontinue the payment of 
the disability benefit. 

(d) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ in paragraph 
(a) of this section. 

[61 FR 34028, July 1, 1996, as amended at 67 
FR 16954, Apr. 8, 2002; 76 FR 34602, June 14, 
2011] 

§ 4022.7 Benefits payable in a single in-
stallment. 

(a) Alternative benefit. If a benefit 
that is guaranteed under this part is 
payable in a single installment or sub-
stantially so under the terms of the 
plan, or an option elected under the 
plan by the participant, the benefit 
will not be guaranteed or paid as such, 
but the PBGC will guarantee the alter-
native benefit, if any, in the plan which 
provides for the payment of equal peri-
odic installments for the life of the re-
cipient. If the plan provides more than 
one such annuity, the recipient may 
within 30 days after notification of the 
proposed termination of the plan elect 
to receive one of those annuities. If the 
plan does not provide such an annuity, 
the PBGC will guarantee an actuari-
ally equivalent life annuity. 

(b)(1) Payment in lump sum. Notwith-
standing paragraph (a) of this section: 

(i) In general. If the lump sum value 
of a benefit (or of an estimated benefit) 
payable by the PBGC is $5,000 or less 
and the benefit is not yet in pay status, 
the benefit (or estimated benefit) may 
be paid in a lump sum. 

(ii) Annuity option. If the PBGC would 
otherwise make a lump sum payment 
in accordance with paragraph (b)(1)(i) 
of this section and the monthly benefit 
(or the estimated monthly benefit) is 
equal to or greater than $25 (at normal 
retirement age and in the normal form 
for an unmarried participant), the 
PBGC will provide the option to re-
ceive the benefit in the form of an an-
nuity. 

(iii) Election of QPSA lump sum. If the 
lump sum value of annuity payments 
under a qualified preretirement sur-
vivor annuity (or under an estimated 
qualified preretirement survivor annu-
ity) is $5,000 or less, the benefit is not 
yet in pay status, and the participant 
dies after the termination date, the 
benefit (or estimated benefit) may be 
paid in a lump sum if so elected by the 
surviving spouse. 

(iv) Payments to estates. The PBGC 
may pay any annuity payments pay-
able to an estate in a single install-
ment without regard to the threshold 
in paragraph (b)(1)(i) of this section if 
so elected by the estate. The PBGC will 
discount the annuity payments using 
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the federal mid-term rate (as deter-
mined by the Secretary of the Treasury 
pursuant to section 1274(d)(1)(C)(ii) of 
the Code) applicable for the month the 
participant died based on monthly 
compounding. 

(2) Return of employee contributions— 
(i) General. Notwithstanding any other 
provision of this part, except as pro-
vided in paragraph (b)(2)(iii) of this sec-
tion, the PBGC may pay in a single in-
stallment (or a series of installments) 
instead of as an annuity, the value of 
the portion of an individual’s basic- 
type benefit derived from mandatory 
employee contributions, if: 

(A) The individual elects payment in 
a single installment (or a series of in-
stallments) before the sixty-first (61st) 
day after the date he or she receives 
notice that such an election is avail-
able; and 

(B) Payment in a single installment 
(or a series of installments) is con-
sistent with the plan’s provisions. For 
purposes of this part, the portion of an 
individual’s basic-type benefit derived 
from mandatory employee contribu-
tions is determined under § 4044.12 (pri-
ority category 2 benefits) of this chap-
ter, and the value of that portion is 
computed under the applicable rules 
contained in part 4044, subpart B, of 
this chapter. 

(ii) Set-off for distributions after termi-
nation. The amount to be returned 
under paragraph (b)(2)(i) of this section 
is reduced by the set-off amount. The 
set-off amount is the amount by which 
distributions made to the individual 
after the termination date exceed the 
amount that would have been distrib-
uted, exclusive of mandatory employee 
contributions, if the individual had 
withdrawn the mandatory employee 
contributions on the termination date. 

Example: Participant A is receiving a ben-
efit of $600 per month when the plan termi-
nates, $200 of which is derived from manda-
tory employee contributions. If the partici-
pant had withdrawn his contributions on the 
termination date, his benefit would have 
been reduced to $400 per month. The partici-
pant receives two monthly payments after 
the termination date. The set-off amount is 
$400. (The $600 actual payment minus the $400 
the participant would have received if he had 
withdrawn his contributions multiplied by 
the two months for which he received the 
extra payment.) 

(iii) Rollover amounts. The rule in 
paragraph (b)(2) of this section (dealing 
with return of employee contributions) 
does not apply to a participant’s accu-
mulated mandatory employee con-
tributions resulting from rollover 
amounts (as determined under 
§ 4044.12(c)(4)(i) of this chapter) or the 
benefit derived from such mandatory 
employee contributions. 

(c) Death benefits—(1) General. Not-
withstanding paragraph (a) of this sec-
tion, a benefit that would otherwise be 
guaranteed under the provisions of this 
subpart, except for the fact that it is 
payable solely in a single installment 
(or substantially so) upon the death of 
a participant, shall be paid by the 
PBGC as an annuity that has the same 
value as the single installment. The 
PBGC will in each case determine the 
amount and duration of the annuity 
based on all the facts and cir-
cumstances. 

(2) Exception. Except in the case of 
accumulated mandatory employee con-
tributions resulting from rollover 
amounts (as determined under 
§ 4044.12(c)(4)(i) of this chapter), upon 
the death of a participant the PBGC 
may pay in a single installment (or a 
series of installments) that portion of 
the participant’s accumulated manda-
tory employee contributions that is 
payable under the plan in a single in-
stallment (or a series of installments) 
upon the participant’s death. 

(d) Determination of lump sum amount. 
For purposes of paragraph (b)(1) of this 
section— 

(1) Benefits disregarded. In deter-
mining whether the lump-sum value of 
a benefit is $5,000 or less, the PBGC 
may disregard the value of any benefits 
the plan or the PBGC previously paid 
in lump-sum form or the plan paid by 
purchasing an annuity contract, the 
value of any benefits returned under 
paragraph (b)(2) of this section, and the 
value of any benefits the PBGC has not 
yet determined under section 4022(c) of 
ERISA. 

(2) Actuarial assumptions. PBGC will 
calculate the lump sum value of a ben-
efit by valuing the monthly annuity 
benefits payable in the form deter-
mined under § 4044.51(a) of this chapter 
and commencing at the time deter-
mined under § 4044.51(b) of this chapter. 
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The actuarial assumptions used will be 
those described in § 4044.52 of this chap-
ter, except as follows: 

(i) Loading for expenses. There will be 
no adjustment to reflect the loading 
for expenses. 

(ii) Mortality assumption. The ‘‘appli-
cable mortality table’’ specified in sec-
tion 205(g)(3)(B)(i) of ERISA and sec-
tion 417(e)(3)(B) of the Code for the 
year containing the termination date 
will apply. 

(iii) Interest rate assumption. The ‘‘ap-
plicable interest rate’’ specified in sec-
tion 205(g)(3)(B)(ii) of ERISA and sec-
tion 417(e)(3)(C) of the Code for the 
month containing the termination date 
will apply. 

(iv) Date for determining lump sum 
value. The date as of which a lump sum 
value is calculated is the termination 
date, except that in the case of a subse-
quent insufficiency it is the date de-
scribed in section 4062(b)(1)(B) of 
ERISA. 

(e) Private-sector lump sum rates. 
PBGC provides lump sum interest rates 
for private-sector payments in appen-
dix C to this part. 

[61 FR 34028, July 1, 1996, as amended at 63 
FR 38306, July 16, 1998; 65 FR 14752, 14755, 
Mar. 17, 2000; 67 FR 16954, Apr. 8, 2002; 79 FR 
70094, Nov. 25, 2014; 85 FR 55591, Sept. 9, 2020] 

§ 4022.8 Form of payment. 

(a) In general. This section applies 
where benefits are not already in pay 
status. Except as provided in § 4022.7 
(relating to the payment of lump 
sums), the PBGC will pay benefits— 

(1) In the automatic PBGC form de-
scribed in paragraph (b) of this section; 
or 

(2) If an optional PBGC form de-
scribed in paragraph (c) of this section 
is elected, in that optional form. 

(b) Automatic PBGC form—(1) Partici-
pants—(i) Married participants. The 
automatic PBGC form with respect to 
a participant who is married at the 
time the benefit enters pay status is 
the form a married participant would 
be entitled to receive from the plan in 
the absence of an election. 

(ii) Unmarried participants. The auto-
matic PBGC form with respect to a 
participant who is unmarried at the 
time the benefit enters pay status is 
the form an unmarried person would be 

entitled to receive from the plan in the 
absence of an election. 

(2) Beneficiaries—(i) QPSA bene-
ficiaries. The automatic PBGC form 
with respect to the spouse of a married 
participant in a plan with a termi-
nation date on or after August 23, 1984, 
who dies before his or her benefit en-
ters pay status is the qualified pre-
retirement survivor annuity such a 
spouse would be entitled to receive 
from the plan in the absence of an elec-
tion. The PBGC will not charge the 
participant or beneficiary for this sur-
vivor benefit coverage for the time pe-
riod beginning on the plan’s termi-
nation date (regardless of whether the 
plan would have charged). 

(ii) Alternate payees. The automatic 
PBGC form with respect to an alter-
nate payee with a separate interest 
under a qualified domestic relations 
order is the form an unmarried partici-
pant would be entitled to receive from 
the plan in the absence of an election. 

(c) Optional PBGC forms—(1) Partici-
pant and beneficiary elections. A partici-
pant may elect any optional form de-
scribed in paragraphs (c)(4) or (c)(5) of 
this section. A beneficiary described in 
paragraph (b)(2) of this section (a 
QPSA beneficiary or an alternate 
payee) may elect any optional form de-
scribed in paragraphs (c)(4)(i) through 
(c)(4)(iv) of this section. 

(2) Permitted designees. A participant 
or beneficiary, whether married or un-
married, who elects an optional form 
with a survivor feature (e.g., a 5-year 
certain-and-continuous annuity or, in 
the case of a participant, a joint-and- 
50%-survivor annuity) may designate 
either a spouse or a non-spouse bene-
ficiary to receive survivor benefits. An 
optional joint-life form must be pay-
able to a natural person or (with the 
consent of the PBGC) to a trust for the 
benefit of one or more natural persons. 

(3) Spousal consent. In the case of a 
participant who is married at the time 
the benefit enters pay status, the elec-
tion of an optional form or the designa-
tion of a non-spouse beneficiary is 
valid only if the participant’s spouse 
consents. 

(4) Permitted optional single-life forms. 
The PBGC may offer benefits in the fol-
lowing single-life forms: 

(i) A straight-life annuity; 
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(ii) A 5-year certain-and-continuous 
annuity; 

(iii) A 10-year certain-and-continuous 
annuity; 

(iv) A 15-year certain-and-continuous 
annuity; and 

(v) The form an unmarried person 
would be entitled to receive from the 
plan in the absence of an election. 

(5) Permitted optional joint-life forms. 
The PBGC may offer benefits in the fol-
lowing joint-life forms: 

(i) A joint-and-50%-survivor annuity; 
(ii) A joint-and-50%-survivor-‘‘pop- 

up’’ annuity (i.e., where the partici-
pant’s benefit ‘‘pops up’’ to the unre-
duced level if the beneficiary dies 
first); 

(iii) A joint-and-75%-survivor annu-
ity; and 

(iv) A joint-and-100%-survivor annu-
ity. 

(6) Determination of benefit amount; 
starting benefit. To determine the 
amount of the benefit in an optional 
PBGC form— 

(i) Single-life forms. In the case of an 
optional PBGC form under paragraph 
(c)(4) of this section, the PBGC will 
first determine the amount of the ben-
efit in the form the plan would pay to 
an unmarried participant in the ab-
sence of an election. 

(ii) Joint-life forms. In the case of an 
optional PBGC form under paragraph 
(c)(5) of this section, the PBGC will 
first determine the amount of the ben-
efit in the form the plan would pay to 
a married participant in the absence of 
an election. For this purpose, the 
PBGC will treat a participant who des-
ignates a non-spouse beneficiary as 
being married to a person who is the 
same age as that non-spouse bene-
ficiary. 

(7) Determination of benefit amount; 
conversion factors. The PBGC will con-
vert the benefit amount determined 
under paragraph (c)(6) of this section to 
the optional form elected, using PBGC 
factors based on— 

(i) Mortality. Unisex mortality rates 
that are a fixed blend of 50 percent of 
the male mortality rates and 50 per-
cent of the female mortality rates from 
the 1983 Group Annuity Mortality 
Table as prescribed in Rev. Rul. 95–6, 
1995–1 C.B. 80 (Internal Revenue Service 
Cumulative Bulletins are available 

from the Superintendent of Docu-
ments, Government Printing Office, 
Washington, DC 20402); and 

(ii) Interest. An interest rate of six 
percent. 

(8) Determination of benefit amount; 
limitation. The PBGC will limit the ben-
efit amount determined under para-
graph (c)(7) of this section to the 
amount of the benefit it would pay in 
the form of a straight life annuity 
under paragraph (c)(4)(i) of this sec-
tion. 

(9) Incidental benefits. The PBGC will 
not pay an optional PBGC form with a 
death benefit (e.g., a joint-and-50%-sur-
vivor annuity) unless the death benefit 
would be an ‘‘incidental death benefit’’ 
under 26 CFR 1.401–1(b)(1)(i). If the 
death benefit would not be an ‘‘inci-
dental death benefit,’’ the PBGC may 
instead offer a modified version of the 
optional form under which the death 
benefit would be an ‘‘incidental death 
benefit.’’ 

(d) Change in benefit form. Once pay-
ment of a benefit starts, the benefit 
form cannot be changed. 

(e) PBGC discretion. The PBGC may 
make other optional annuity forms 
available subject to the rules in para-
graph (c) of this section. 

(f) Rollover amounts. The annuity ben-
efit resulting from rollover amounts 
(as determined under § 4044.12(c)(4) of 
this chapter) is combined with any 
other benefit under the plan and paid 
in the same form and at the same time 
as the other benefit. 

[67 FR 16954, Apr. 8, 2002, as amended at 79 
FR 70095, Nov. 25, 2014] 

§ 4022.9 Time of payment; benefit ap-
plications. 

(a) Time of payment. A participant 
may start receiving an annuity benefit 
from the PBGC (subject to the PBGC’s 
rules for starting benefit payments) on 
his or her Earliest PBGC Retirement 
Date as determined under § 4022.10 of 
this subchapter or, if later, the plan’s 
termination date. 

(b) Elections and consents. The PBGC 
may prescribe the time and manner for 
benefit elections to be made and spous-
al consents to be provided. 

(c) Benefit applications. The PBGC is 
not required to accept any application 
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for benefits not made in accordance 
with its forms and instructions. 

(d) Filing with the PBGC—(1) Method 
and date of filing. The PBGC applies the 
rules in subpart A of part 4000 of this 
chapter to determine permissible 
methods of filing with the PBGC under 
this part. Benefit applications and re-
lated submissions are treated as filed 
on the date received by the PBGC un-
less the instructions for the applicable 
form provide for an earlier date. Sub-
part C of part 4000 of this chapter pro-
vides rules for determining when the 
PBGC receives a submission. 

(2) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(3) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period for filing under this part. 

[67 FR 16955, Apr. 8, 2002, as amended at 68 
FR 61353, Oct. 28, 2003] 

§ 4022.10 Earliest PBGC Retirement 
Date. 

The Earliest PBGC Retirement Date 
for a participant is the earliest date on 
which the participant could retire 
under plan provisions for purposes of 
section 4044(a)(3)(B) of ERISA. The Ear-
liest PBGC Retirement Date is deter-
mined in accordance with this § 4022.10. 
For purposes of this § 4022.10, ‘‘age’’ 
means the participant’s age as of his or 
her last birthday (unless otherwise re-
quired by the context). 

(a) Immediate annuity at or after age 
55. If the earliest date on which a par-
ticipant could separate from service 
with the right to receive an immediate 
annuity is on or after the date the par-
ticipant reaches age 55, the Earliest 
PBGC Retirement Date for the partici-
pant is the earliest date on which the 
participant could separate from service 
with the right to receive an immediate 
annuity. 

(b) Immediate annuity before age 55. If 
the earliest date on which a partici-
pant could separate from service with 
the right to receive an immediate an-
nuity is before the date the participant 
reaches age 55, the Earliest PBGC Re-
tirement Date for the participant is 
the date the participant reaches age 55 
(except as provided in paragraph (c) of 
this section). 

(c) Facts and circumstances. If a par-
ticipant could separate from service 
with the right to receive an immediate 
annuity before the date the participant 
reaches age 55, the PBGC will make a 
determination, under the facts and cir-
cumstances, as to whether the partici-
pant could retire under plan provisions 
for purposes of section 4044(a)(3)(B) of 
ERISA on an earlier date. If the PBGC 
determines, under the facts and cir-
cumstances, that the participant could 
retire under plan provisions for those 
purposes on an earlier date, that ear-
lier date is the Earliest PBGC Retire-
ment Date for the participant. In mak-
ing this determination, the PBGC will 
take into account plan provisions (e.g., 
the general structure of the provisions, 
the extent to which the benefit is sub-
sidized, and whether eligibility for the 
benefit is based on a substantial serv-
ice or age-and-service requirement), 
the age at which employees custom-
arily retire (under the particular plan 
or in the particular company or indus-
try, as appropriate), and all other rel-
evant considerations. Neither a plan’s 
reference to a separation from service 
at a particular age as a ‘‘retirement’’ 
nor the ability of a participant to re-
ceive an immediate annuity at a par-
ticular age necessarily makes the date 
the participant reaches that age the 
Earliest PBGC Retirement Date for the 
participant. The Earliest PBGC Retire-
ment Date determined by the PBGC 
under this paragraph (c) will never be 
earlier than the earliest date the par-
ticipant could separate from service 
with the right to receive an immediate 
annuity. 

(d) Examples. The following examples 
illustrate the operation of the rules in 
paragraphs (a) through (c) of this sec-
tion. 

(1) Normal retirement age. A plan’s 
normal retirement age is age 65. The 
plan does not offer a consensual lump 
sum or an immediate annuity upon 
separation before normal retirement 
age. The Earliest PBGC Retirement 
Date for a participant who, as of the 
plan’s termination date, is age 50 is the 
date the participant reaches age 65. 

(2) Early retirement age. A plan’s nor-
mal retirement age is age 65. The plan 
specifies an early retirement age of 60 
with 10 years of service. The plan does 
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not offer a consensual lump sum or an 
immediate annuity upon separation be-
fore early retirement age. The Earliest 
PBGC Retirement Date for a partici-
pant who, as of the plan’s termination 
date, is age 55 and has completed 10 
years of service is the date the partici-
pant reaches age 60. 

(3) Separation at any age. A plan’s 
normal retirement age is age 65. The 
plan specifies an early retirement age 
of 60 but offers an immediate annuity 
upon separation regardless of age. The 
Earliest PBGC Retirement Date for a 
participant who, as of the plan’s termi-
nation date, is age 35 is the date the 
participant reaches age 55, unless the 
PBGC determines under the facts and 
circumstances that the participant 
could ‘‘retire’’ for purposes of ERISA 
section 4044(a)(3)(B) on an earlier date, 
in which case the participant’s Earliest 
PBGC Retirement Date would be that 
earlier date. 

(4) Age 50 retirement common. A plan’s 
normal retirement age is age 60. The 
plan specifies an early retirement age 
of 50 but offers an immediate annuity 
upon separation regardless of age. The 
Earliest PBGC Retirement Date for a 
participant who, as of the plan’s termi-
nation date, is age 35 is the date the 
participant reaches age 55, unless the 
PBGC determines under the facts and 
circumstances that the participant 
could retire for purposes of ERISA sec-
tion 4044(a)(3)(B) on an earlier date, in 
which case the Earliest PBGC Retire-
ment Date would be that earlier date. 
For example, if it were common for 
participants to retire at age 50, the 
PBGC could determine that the partici-
pant’s Earliest PBGC Retirement Date 
would be the date the participant 
reached age 50. 

(5) ‘‘30-and-out’’ benefit. A plan’s nor-
mal retirement age is age 65. The plan 
offers an immediate annuity upon sepa-
ration regardless of age and a fully- 
subsidized annuity upon separation 
with 30 years of service. The Earliest 
PBGC Retirement Date for a partici-
pant who, as of the plan’s termination 
date, is age 48 and has completed 30 
years of service is the date the partici-
pant reaches age 55, unless the PBGC 
determines under the facts and cir-
cumstances that the participant could 
retire for purposes of ERISA section 

4044(a)(3)(B) on an earlier date, in 
which case the participant’s Earliest 
PBGC Retirement Date would be that 
earlier date. In this example, the PBGC 
generally would determine under the 
facts and circumstances that the par-
ticipant’s Earliest PBGC Retirement 
Date is the date the participant com-
pleted 30 years of service. 

(6) Typical airline pilots’ plan. An air-
line pilots’ plan has a normal retire-
ment age of 60. The plan specifies an 
early retirement age of 50 (with 5 years 
of service). The Earliest PBGC Retire-
ment Date for a participant who, as of 
the plan’s termination date, is age 48 
and has completed five years of service 
would be the date the participant 
reaches age 55, unless the PBGC deter-
mines under the facts and cir-
cumstances that the participant could 
retire for purposes of ERISA section 
4044(a)(3)(B) on an earlier date, in 
which case the participant’s Earliest 
PBGC Retirement Date would be that 
earlier date. In this example, the PBGC 
generally would determine under the 
facts and circumstances that the par-
ticipant’s Earliest PBGC Retirement 
Date is the date the participant 
reaches age 50. If the plan instead had 
provided for early retirement before 
age 50, the PBGC would consider all the 
facts and circumstances (including the 
plan’s normal retirement age and the 
age at which employees customarily 
retire in the airline industry) in deter-
mining whether to treat the date the 
participant reaches the plan’s early re-
tirement age as the participant’s Ear-
liest PBGC Retirement Date. 

(e) Special rule for ‘‘window’’ provi-
sions. For purposes of paragraphs (a), 
(b), and (c) of this section, the PBGC 
will treat a participant as being able, 
under plan provisions, to separate from 
service with the right to receive an im-
mediate annuity on a date before the 
plan’s termination date only if— 

(1) Eligibility for that immediate an-
nuity continues through the earlier 
of— 

(i) The plan’s termination date; or 

(ii) The date the participant actually 
separates from service with the right 
to receive an immediate annuity; and 
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(2) The participant satisfies the con-
ditions for eligibility for that imme-
diate annuity on or before the plan’s 
termination date. 

[67 FR 16955, Apr. 8, 2002] 

§ 4022.11 Guarantee of benefits relat-
ing to uniformed service. 

This section applies to a benefit of a 
participant who becomes reemployed 
after service in the uniformed services 
that is covered by the Uniformed Serv-
ices Employment and Reemployment 
Rights Act of 1994 (USERRA). 

(a) A benefit described in paragraph 
(b) of this section that would satisfy 
the requirements of § 4022.3(a) and (c) 
(together with any benefit earned for 
the period preceding military service) 
except for the fact that the participant 
was not reemployed on or before the 
termination date will be deemed to sat-
isfy those requirements if PBGC deter-
mines, based upon a demonstration by 
the participant or otherwise, that he or 
she became reemployed after the ter-
mination date and entitled to the ben-
efit under USERRA. 

(b) A benefit described in this para-
graph (b) is a benefit attributable to a 
period of service commencing before 
the termination date and ending on the 
termination date during which the par-
ticipant was serving in the uniformed 
services as defined in 38 U.S.C. 4303(13) 
(or was in a subsequent reemployment 
eligibility period) and to which the 
participant is entitled under USERRA. 

(c) Example: A plan’s vesting require-
ment is 5 years of service with the em-
ployer. A participant has completed 4 
years of service when he leaves em-
ployment for uniformed service. The 
plan terminates while the participant 
is in military service. As of the termi-
nation date, the participant would 
have had 5 years of service and 5 years 
of benefit accruals if he had remained 
continuously employed. Upon reem-
ployment after the termination date 
but within the time limits set by 
USERRA, the participant would have 
had 6 years of service under the plan 
for vesting and benefit accrual pur-
poses, if the plan had not terminated. 
PBGC would treat the participant as 
having a vested, nonforfeitable plan 
benefit with 5 years of vesting service 

and benefit accruals as of the termi-
nation date. 

(d) In the case of a PPA 2006 bank-
ruptcy termination, ‘‘bankruptcy filing 
date’’ is substituted for ‘‘termination 
date’’ each place that ‘‘termination 
date’’ appears in this section. 

[74 FR 59096, Nov. 17, 2009] 

Subpart B—Limitations on 
Guaranteed Benefits 

§ 4022.21 Limitations; in general. 

(a)(1) Subject to paragraphs (b), (c), 
(d), and (e) of this section, the PBGC 
will not guarantee that part of an in-
stallment payment that exceeds the 
dollar amount payable as a straight 
life annuity commencing at normal re-
tirement age, or thereafter, to which a 
participant would have been entitled 
under the provisions of the plan in ef-
fect on the termination date, on the 
basis of his credited service to such 
date. If the plan does not provide a 
straight life annuity either as its nor-
mal form of retirement benefit or as an 
option to the normal form, the PBGC 
will for purposes of this paragraph con-
vert the plan’s normal form benefit to 
a straight life annuity of equal actu-
arial value as determined by the PBGC. 

(2) The limitation of paragraph (a)(1) 
of this section shall not apply to: 

(i) A survivor’s benefit payable as an 
annuity on account of the death of a 
participant that occurred on or before 
the plan’s termination date and before 
the participant retired; 

(ii) A disability pension described in 
§ 4022.6 of this part; or 

(iii) A benefit payable in non-level in-
stallments that in combination with 
Social Security, Railroad Retirement, 
or workman’s compensation benefits 
yields a substantially level income if 
the projected income from the plan 
benefit over the expected life of the re-
cipient does not exceed the value of the 
straight life annuity described in para-
graph (a)(1) of this section. 

(b) The PBGC will not guarantee the 
payment of that part of any benefit 
that exceeds the limitations in section 
4022(b) of ERISA and this subpart B. 

(c)(1) Except as provided in paragraph 
(c)(2) of this section, the PBGC does 
not guarantee a benefit payable in a 
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single installment (or substantially so) 
upon the death of a participant or his 
surviving beneficiary unless that ben-
efit is substantially derived from a re-
duction in the pension benefit payable 
to the participant or surviving bene-
ficiary. 

(2) Paragraphs (a) and (c)(1) of this 
section do not apply to that portion of 
accumulated mandatory employee con-
tributions payable under a plan upon 
the death of a participant, and such a 
benefit is a pension benefit for purposes 
of this part. 

(d) The PBGC will not guarantee a 
joint-life annuity benefit payable to 
other than— 

(1) Natural persons; or 

(2) A trust or estate for the benefit of 
one or more natural persons. 

(e) PPA 2006 bankruptcy termination— 
(1) Substitution of bankruptcy filing date. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ each place that 
‘‘termination date’’ appears in para-
graph (a)(1) of this section. 

(2) Examples—(i) Straight-life annuity. 
A plan provides for normal retirement 
at age 65. If a participant terminates 
employment at or after age 55 with 25 
years of service, the plan will pay an 
unreduced early retirement benefit, 
plus a temporary supplement of $400 
per month until the participant 
reaches age 62. When the plan’s con-
tributing sponsor files a bankruptcy 
petition in 2008, a participant who is 
still working has a vested, accrued ben-
efit of $1,500 per month (as a straight- 
life annuity) and has satisfied the age 
and service requirements for the unre-
duced early retirement benefit. The 
participant retires eight months later, 
when his vested, accrued benefit is 
$1,530 per month (as a straight-life an-
nuity). He elects to receive his benefit 
as a straight-life annuity, and begins 
receiving a total benefit of $1,930: His 
$1,530 accrued benefit plus the $400 tem-
porary supplement. The plan termi-
nates six months later, during the 
sponsor’s bankruptcy. No Title IV limi-
tations apply to the participant’s ben-
efit, other than the limitation in para-
graph (a)(1) of this section. PBGC will 
guarantee $1,500, the amount of the 
participant’s accrued benefit (as a 

straight-life annuity) as of the bank-
ruptcy filing date. 

(ii) Joint-and-survivor annuity. The 
facts are the same as Example (i) 
(paragraph (e)(2)(i) of this section), ex-
cept that the participant elects to re-
ceive his benefit as a 50% joint-and-sur-
vivor annuity. Before plan termi-
nation, the participant was receiving a 
total benefit of $1,777: His $1,530 ac-
crued benefit, reduced by 10% for the 
survivor benefit, plus the $400 tem-
porary supplement. From the termi-
nation date until the participant 
reaches age 62, PBGC will guarantee 
$1,500: The $1,500 accrued benefit (as a 
straight-life annuity) as of the bank-
ruptcy filing date, reduced to $1,350 to 
reflect the 10% reduction for the sur-
vivor benefit, plus $150 of the tem-
porary supplement that, in combina-
tion with the $1,350, does not exceed 
the $1,500 accrued-at-normal limit. 
When the participant reaches age 62, 
his guaranteed benefit is reduced to 
$1,350, because under plan provisions 
the temporary supplement ceases at 
that time. 

[61 FR 34028, July 1, 1996, as amended at 67 
FR 16956, Apr. 8, 2002; 76 FR 34602, June 14, 
2011] 

§ 4022.22 Maximum guaranteeable ben-
efit. 

(a) In general. Subject to section 
4022B of ERISA and part 4022B of this 
chapter, and except as provided in 
paragraph (b) of this section, benefits 
payable with respect to a participant 
under a plan shall be guaranteed only 
to the extent that such benefits do not 
exceed the actuarial value of a benefit 
in the form of a life annuity payable in 
monthly installments, commencing at 
age 65, equal to the lesser of— 

(1) One-twelfth of the participant’s 
average annual gross income from his 
employer during either his highest-paid 
five consecutive calendar years in 
which he was an active participant 
under the plan, or if he was not an ac-
tive participant throughout the entire 
such period, the lesser number of cal-
endar years within that period in 
which he was an active participant 
under the plan; or 

(2) $750 multiplied by the fraction x/ 
$13,200 where ‘‘x’’ is the Social Security 
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contribution and benefit base deter-
mined under section 230 of the Social 
Security Act in effect at the termi-
nation date of the plan. 

(b) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termi-
nation— 

(1) The five-year period described in 
paragraph (a)(1) of this section shall 
not include any calendar years that 
end after the bankruptcy filing date. 

(2) ‘‘Bankruptcy filing date’’ is sub-
stituted for ‘‘termination date of the 
plan’’ in paragraph (a)(2) of this sec-
tion. Example: A contributing sponsor 
files a bankruptcy petition in 2007. The 
sponsor’s plan terminates in a distress 
termination with a termination date in 
2008. PBGC will compute participants’ 
maximum guaranteeable benefits based 
on the amount determined under para-
graph (a)(2) for 2007 ($4,125.00 as a 
straight-life annuity starting at age 
65). 

(c) Gross income. For purposes of para-
graph (a)(1) of this section— 

(1) Gross income means ‘‘earned in-
come’’ as defined in section 911(d)(2) of 
the Code, determined without regard to 
any community property laws. 

(2) If the plan is one to which more 
than one employer contributes, and 
during any calendar year the partici-
pant received gross income from more 
than one such contributing employer, 
then the amounts so received shall be 
aggregated in determining the partici-
pant’s gross income for the calendar 
year. 

(d) Rollover amounts. Any portion of a 
benefit derived from mandatory em-
ployee contributions resulting from 
rollover amounts (as determined under 
§ 4044.12(c)(4)(i) of this chapter) is dis-
regarded in applying the provisions of 
§§ 4022.22 and 4022.23. However, any por-
tion of a benefit derived from employer 
contributions resulting from rollover 
amounts (as determined under 
§ 4044.12(c)(4)(ii) of this chapter) is com-
bined with any other benefit under the 
plan for purposes of determining the 
maximum guaranteeable benefit under 
§§ 4022.22 and 4022.23. For example, as-
sume that a participant has an $80,000 
total annual plan benefit at age 65, of 
which $15,000 is derived from manda-
tory employee contributions resulting 
from rollover amounts and $5,000 is de-

rived from employer contributions re-
sulting from rollover amounts. The 
$15,000 benefit derived from employee 
contributions resulting from rollover 
amounts would be excluded in the de-
termination of the participant’s max-
imum guaranteeable amount. The par-
ticipant’s remaining $65,000 benefit (in-
cluding the $5,000 benefit derived from 
employer contributions resulting from 
rollover amounts) would be subject to 
the maximum guaranteeable benefit 
limitation. Assuming the plan termi-
nated in 2014, the participant’s max-
imum guaranteeable benefit of approxi-
mately $59,000 for a straight life annu-
ity at age 65 would effectively be in-
creased by the $15,000 benefit derived 
from employee contributions resulting 
from rollover amounts, resulting in 
total guaranteeable benefits of ap-
proximately $74,000. (The maximum 
guaranteeable benefit limitation would 
apply to the participant’s benefit de-
rived from employer contributions; as 
a result, $6,000 of the participant’s ben-
efit derived from employer contribu-
tions would not be guaranteeable by 
PBGC.) 

[76 FR 34602, June 14, 2011, as amended at 79 
FR 70095, Nov. 25, 2014] 

§ 4022.23 Computation of maximum 
guaranteeable benefits. 

(a) General. Where a benefit is pay-
able in any manner other than as a 
monthly benefit payable for life com-
mencing at age 65, the maximum 
guaranteeable monthly amount of such 
benefit shall be computed by applying 
the applicable factor or factors set 
forth in paragraphs (c)–(e) of this sec-
tion to the monthly amount computed 
under § 4022.22. In the case of a step- 
down life annuity, the maximum 
guaranteeable monthly amount of such 
benefit shall be computed in accord-
ance with paragraph (f) of this section. 

(b) Application of adjustment factors to 
monthly amount computed under 
§ 4022.22. (1) Each percentage increase 
or decrease computed under paragraphs 
(c), (d), and (e) of this section shall be 
added to or subtracted from a base of 
1.00, and the resulting amounts shall be 
multiplied. 

(2) The monthly amount computed 
under § 4022.22 shall be multiplied by 
the product computed pursuant to 
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paragraph (b)(1) of this section in order 
to determine the participant’s and/or 
beneficiary’s maximum benefit 
guaranteeable. 

(c) Annuitant’s age factor. If a partici-
pant or the beneficiary of a deceased 
participant is entitled to and chooses 
to receive his benefit at an age younger 
than 65, the monthly amount computed 
under § 4022.22 shall be reduced by the 
following amounts for each month up 
to the number of whole months below 
age 65 that corresponds to the later of 
the participant’s age at the termi-
nation date or his age at the time he 
begins to receive the benefit: For each 
of the 60 months immediately pre-
ceding the 65th birthday, the reduction 
shall be 7⁄12 of 1%; For each of the 60 
months immediately preceding the 60th 
birthday, the reduction shall be 4⁄12 of 
1%; For each of the 120 months imme-
diately preceding the 55th birthday, 
the reduction shall be 2⁄12 of 1%; and 
For each succeeding 120 months period, 
the monthly percentage reduction shall 
be 1⁄2 of that used for the preceding 120 
month period. 

(d) Factor for benefit payable in a form 
other than as a life annuity. When a ben-
efit is in a form other than a life annu-
ity payable in monthly installments, 
the monthly amount computed under 
§ 4022.22 shall be adjusted by the appro-
priate factors on a case-by-case basis 
by PBGC. This paragraph sets forth the 
adjustment factors to be used for sev-
eral common benefit forms payable in 
monthly installments. 

(1) Period certain and continuous annu-
ity. A period certain and continuous 
annuity means an annuity which is 
payable in periodic installments for 
the participant’s life, but for not less 
than a specified period of time whether 
or not the participant dies during that 
period. The monthly amount of a pe-
riod certain and continuous annuity 
computed under § 4022.22 shall be re-
duced by the following amounts for 
each month of the period certain subse-
quent to the termination date: 

For each month up to 60 months de-
duct 1⁄24 of 1%; 

For each month beyond 60 months 
deduct 1⁄12 of 1%. 

(i) A cash refund annuity means an 
annuity under which if the participant 
dies prior to the time when he has re-

ceived pension payments equal to a 
fixed sum specified in the plan, then 
the balance is paid as a lump-sum 
death benefit. A cash refund annuity 
shall be treated as a benefit payable for 
a period certain and continuous. The 
period of certainty shall be computed 
by dividing the amount of the lump- 
sum refund by the monthly amount to 
which the participant is entitled under 
the terms of the plan. 

(ii) An installment refund annuity 
means an annuity under which if the 
participant dies prior to the time he 
has received pension payments equal to 
a fixed sum specified in the plan, then 
the balance is paid as a death benefit in 
periodic installments equal in amount 
to the participant’s periodic benefit. 
An installment refund annuity shall be 
treated as a benefit payable for a pe-
riod certain and continuous. The period 
of certainty shall be computed by di-
viding the amount of the remaining re-
fund by the monthly amount to which 
the participant is entitled under the 
terms of the plan. 

(2) Joint and survivor annuity (contin-
gent basis). A joint and survivor annu-
ity (contingent basis) means an annu-
ity which is payable in periodic install-
ments to a participant for his life and 
upon his death is payable to his bene-
ficiary for the beneficiary’s life in the 
same or in a reduced amount. The 
monthly amount of a joint and sur-
vivor annuity (contingent basis) com-
puted under § 4022.22 shall be reduced 
by an amount equal to 10% plus 2⁄10 of 
1% for each percentage point in excess 
of 50% of the participant’s benefit that 
will continue to be paid to the bene-
ficiary. If the benefit payable to the 
beneficiary is less than 50 percent of 
the participant’s benefit, PBGC shall 
provide the adjustment factors to be 
used. 

(3) Joint and survivor annuity (joint 
basis). A joint and survivor annuity 
(joint basis) means an annuity which is 
payable in periodic installments to a 
participant and upon his death or the 
death of his beneficiary is payable to 
the survivor for the survivor’s life in 
the same or in a reduced amount. The 
monthly amount of a joint and sur-
vivor annuity (joint basis) computed 
under § 4022.22 shall be reduced by an 



842 

29 CFR Ch. XL (7–1–23 Edition) § 4022.23 

amount equal to 4⁄10 of 1% for each per-
centage point in excess of 50% of the 
participant’s original benefit that will 
continue to be paid to the survivor. If 
the benefit payable to the survivor is 
less than 50 percent of the participant’s 
original benefit, PBGC shall provide 
the adjustment factors to be used. 

(e) When a benefit is payable in a 
form described in paragraph (d)(2) or (3) 
of this section, and the beneficiary’s 
age is different from the participant’s 
age, by 15 years or less, the monthly 
amount computed under § 4022.22 shall 
be adjusted by the following amounts: 
If the beneficiary is younger than the 
participant, deduct 1% for each year of 
the age difference; If the beneficiary is 
older than the participant, add 1⁄2 of 1% 
for each year of the age difference. In 
computing the difference in ages, years 
over 65 years of age shall not be count-
ed. If the difference in age between the 
beneficiary and the participant is 
greater than 15 years, PBGC shall pro-
vide the adjustment factors to be used. 

(f) Step-down life annuity. A step- 
down life annuity means an annuity 
payable in a certain amount for the life 
of the participant plus a temporary ad-
ditional amount payable until the par-
ticipant attains an age specified in the 
plan. 

(1) The temporary additional amount 
payable under a step-down life annuity 
shall be converted to a life annuity 
payable in monthly installments by 
multiplying the appropriate factor 
based on the participant’s age and the 
number of remaining years of the tem-
porary additional benefit by the 
amount of the temporary additional 
benefit. The factors to be used are set 
forth in the table below. The amount of 
the monthly benefit so calculated shall 
be added to the level amount of the 
monthly benefit payable for life to de-
termine the level-life annuity that is 
equivalent to the step-down life annu-
ity. 

FACTORS FOR CONVERTING TEMPORARY ADDITIONAL BENEFIT UNDER STEP-DOWN LIFE ANNUITY 

Age of participant 1 at the later of the date 
the temporary additional benefit com-

mences or the date of plan termination 

Number of years temporary additional benefit is payable under the plan as of the 
date of plan termination 2 

1 2 3 4 5 6 7 8 9 10 

45 .............................................................. 0.060 0.117 0.170 0.220 0.268 0.315 0.355 0.395 0.435 0.475 
46 .............................................................. .061 .119 .173 .224 .273 .321 .362 .403 .444 .485 
47 .............................................................. .062 .121 .176 .228 .278 .327 .369 .411 .453 .495 
48 .............................................................. .063 .123 .179 .232 .283 .333 .376 .419 .462 .505 
49 .............................................................. .064 .125 .182 .236 .288 .339 .383 .427 .471 .515 
50 .............................................................. .065 .127 .185 .240 .293 .345 .390 .435 .480 .525 
51 .............................................................. .066 .129 .188 .244 .298 .351 .397 .443 .489 .535 
52 .............................................................. .067 .131 .191 .248 .303 .357 .404 .451 .498 .545 
53 .............................................................. .068 .133 .194 .252 .308 .363 .411 .459 .507 .555 
54 .............................................................. .069 .135 .197 .256 .313 .369 .418 .467 .516 .565 
55 .............................................................. .070 .137 .200 .260 .318 .375 .425 .475 .525 .575 
56 .............................................................. .072 .141 .206 .268 .328 .387 .439 .491 .543 ..........
57 .............................................................. .074 .145 .212 .276 .338 .399 .453 .507 .......... ..........
58 .............................................................. .076 .149 .218 .284 .348 .411 .467 .......... .......... ..........
59 .............................................................. .078 153 .224 .292 .358 .423 .......... .......... .......... ..........
60 .............................................................. .080 .157 .230 .300 .368 .......... .......... .......... .......... ..........
61 .............................................................. .082 .161 .236 .308 .......... .......... .......... .......... .......... ..........
62 .............................................................. .084 .165 .242 .......... .......... .......... .......... .......... .......... ..........
63 .............................................................. .086 .169 .......... .......... .......... .......... .......... .......... .......... ..........
64 .............................................................. .088 .......... .......... .......... .......... .......... .......... .......... .......... ..........

1 At last birthday. 
2 If the benefit is payable for less than 1 yr, the appropriate factor is obtained by multiplying the factor for 1 yr by a fraction, the 

numerator of which is the number of months the benefit is payable, and the denominator of which is 12. If the benefit is payable 
for 1 or more whole years, plus an additional number of months less than 12, the appropriate factor is obtained by linear inter-
polation between the factor for the number of whole years the benefit is payable and the factor for the next year. 

(2) If a participant is entitled to and 
chooses to receive a step-down life an-
nuity at an age younger than 65, the 
monthly amount computed under 
§ 4022.22 shall be adjusted by applying 
the factors set forth in paragraph (c) of 

this section in the manner described in 
paragraph (b) of this section. 

(3) If the level-life monthly benefit 
calculated pursuant to paragraph (f)(1) 
of this section exceeds the monthly 
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amount calculated pursuant to para-
graph (f)(2) of this section, then the 
monthly maximum benefit 
guaranteeable shall be a step-down life 
annuity under which the monthly 
amount of the temporary additional 
benefit and the amount of the monthly 
benefit payable for life, respectively, 
shall bear the same ratio to the month-
ly amount of the temporary additional 
benefit and the monthly benefit pay-
able for life provided under the plan, 
respectively, as the monthly benefit 
calculated pursuant to paragraph (f)(2) 
of this section bears to the monthly 
benefit calculated pursuant to para-
graph (f)(1) of this section. 

(g) PPA 2006 bankruptcy termination. 
(1) In a PPA 2006 bankruptcy termi-
nation, except as provided in the next 
sentence, ‘‘bankruptcy filing date’’ is 
substituted for ‘‘termination date’’ and 
‘‘date of plan termination’’ each place 
that ‘‘termination date’’ or ‘‘date of 
plan termination’’ appears in para-
graphs (c), (d), and (f) of this section. In 
any case in which an event (such as the 
death of a participant or beneficiary 
who was alive on the bankruptcy filing 
date) that affects who is receiving or 
will receive a benefit from PBGC has 
occurred on or before the termination 
date, PBGC will determine the factors 
in paragraphs (d), (e), and (f) based on 
the form of benefit that was being paid 
(or was payable) and the person who 
was receiving or was entitled to receive 
the benefit from PBGC as of the termi-
nation date. (The case of Participant C 
in the example below illustrates this 
exception.) 

(2) Example. (i) Facts. The contrib-
uting sponsor of a plan files a bank-
ruptcy petition in July 2007, and the 
sponsor’s plan terminates in a PBGC- 
initiated termination with a termi-
nation date in July 2008. At the bank-
ruptcy filing date: 

(A) Participant A was age 64 and re-
ceiving a benefit from the plan in the 
form of a 10-year certain-and-contin-
uous annuity, with 4 years remaining 
in the certain period. 

(B) Participant B was age 60 and 6 
months and was still working. She 
began receiving a benefit from the plan 
in the form of a 50% joint-and-survivor 
annuity when she turned 61 in January 

2008. Her spouse was the same age as 
she. 

(C) Participant C was age 60 and was 
receiving a $3,000/month benefit from 
the plan in the form of a 50% joint-and- 
survivor annuity, with his spouse, age 
58, as his beneficiary. Participant C he 
died in February 2008 and in March 2008 
his spouse began receiving a 50% sur-
vivor annuity of $1,500/month. 

(D) Participant D was age 59 and was 
still working; he began receiving a 
straight-life annuity from the PBGC in 
July 2010 when he was 62 years old. 

(ii) Conclusions. In accordance with 
§ 4022.22(b)(2), PBGC computes the max-
imum guaranteeable monthly benefit 
for Participants A, B, and D and for the 
spouse of Participant C based on the 
$4,125.00 amount determined under 
§ 4022.22(a)(2) for 2007. (The gross-in-
come-based limitation in § 4022.22(a)(1) 
does not apply to any of these partici-
pants.) 

(A) Participant A’s maximum 
guaranteeable monthly benefit is 
$3,759.53 [$4,125.00 × .93 (7% reduction 
for a benefit starting at age 64) × .98 
(2% reduction for a certain-and-contin-
uous annuity with 4 years remaining in 
the certain period)]. 

(B) Participant B’s maximum 
guaranteeable monthly benefit is 
$2,673.00 [$4,125.00 × .72 (28% reduction 
for a benefit starting at age 61) × .90 
(10% reduction due to the 50% joint- 
and-survivor feature)]. 

(C) Participant C’s spouse’s max-
imum guaranteeable monthly benefit 
is $2,351.25 [$4,125.00 × .57 (43% reduction 
for a benefit starting at age 58; no re-
duction for the form of benefit because 
the spouse’s survivor benefit is a 
straight-life annuity)]. Because that 
amount exceeds the spouse’s $1,500 
monthly survivor benefit, the spouse’s 
benefit is not reduced by the maximum 
guaranteeable benefit limitation. 

(D) Participant D’s maximum 
guaranteeable monthly benefit is 
$3,258.75 [$4,125.00 × .79 (21% reduction 
for a benefit starting at age 62)]. 

[61 FR 34028, July 1, 1996; 61 FR 36626, July 12, 
1996; 76 FR 34603, June 14, 2011] 

§ 4022.24 Benefit increases. 

(a) Scope. This section applies to all 
benefit increases, as defined in § 4022.2, 
that have been in effect for less than 
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five years preceding the termination 
date. 

(b) General rule. Benefit increases de-
scribed in paragraph (a) of this section 
are guaranteeable only to the extent 
provided in § 4022.25. 

(c) Computation of guaranteeable ben-
efit increases. Except as provided in 
paragraph (d) of this section pertaining 
to multiple benefit increases, the 
amount of a guaranteeable benefit in-
crease shall be the amount, if any, by 
which the monthly benefit calculated 
pursuant to paragraph (c)(1) of this sec-
tion (the monthly benefit provided 
under the terms of the plan as of the 
termination date, as limited by 
§ 4022.22) exceeds the monthly benefit 
calculated pursuant to paragraph (c)(4) 
of this section (the monthly benefit 
which would have been payable on the 
termination date if the benefit pro-
vided subsequent to the increase were 
equivalent, as of the date of the in-
crease, to the benefit provided prior to 
the increase). 

(1) Determine the amount of the 
monthly benefit payable on the termi-
nation date (or, in the case of a de-
ferred benefit, the monthly benefit 
which will become payable thereafter) 
under the terms of the plan subsequent 
to the increase, using service credited 
to the participant as of the termi-
nation date, that is guaranteeable pur-
suant to § 4022.22; 

(2) Determine, as of the date of the 
benefit increase, in accordance with 
the provisions of § 4022.23, the factors 
which would be used to calculate the 
monthly maximum benefit 
guaranteeable (i) under the terms of 
the plan prior to the increase and (ii) 
under the terms of the plan subsequent 
to the increase. However, when the 
benefit referred to in paragraph 
(c)(2)(ii) of this section is a joint and 
survivor benefit deferred as of the ter-
mination date and there is no bene-
ficiary on that date, the factors com-
puted in paragraph (c)(2)(ii) of this sec-
tion shall be determined as if the ben-
efit were payable only to the partici-
pant. Each set of factors determined 
under this paragraph shall be stated in 
the manner set forth in § 4022.23(b)(1); 

(3) Multiply the monthly benefit 
which would have been payable (or, in 
the case of a deferred benefit, would 

have become payable) under the terms 
of the plan prior to the increase based 
on service credited to the participant 
as of the termination date by a frac-
tion, the numerator of which is the 
product of the factors computed pursu-
ant to paragraph (c)(2)(ii) of this sec-
tion and the denominator of which is 
the product of the factors computed 
pursuant to paragraph (c)(2)(i) of this 
section. 

(4) Calculate the amount of the 
monthly benefit which would be pay-
able on the termination date if the 
monthly benefit computed in para-
graph (c)(3) of this section had been 
payable commencing on the date of the 
benefit increase (or, in the case of a de-
ferred benefit, would have become pay-
able thereafter). In the case of a ben-
efit which does not become payable 
until subsequent to the termination 
date, the amount of the monthly ben-
efit determined pursuant to this para-
graph is the same as the amount of the 
monthly benefit calculated pursuant to 
paragraph (c)(3) of this section. 

(d) Multiple benefit increases. (1) Where 
there has been more than one benefit 
increase described in paragraph (a) of 
this section, the amounts of 
guaranteeable benefit increases shall 
be calculated beginning with the ear-
liest increase, and each such amount 
(except for the amount resulting from 
the final benefit increase) shall be mul-
tiplied by a fraction, the numerator of 
which is the product of the factors, 
stated in the manner set forth in 
§ 4022.23(b)(1), used to calculate the 
monthly maximum guaranteeable ben-
efit under § 4022.22 and the denominator 
of which is the product of the factors 
used in the calculation under para-
graph (c)(2)(i) of this section. 

(2) Each benefit increase shall be 
treated separately for the purposes of 
§ 4022.25, except as otherwise provided 
in paragraph (d) of that section, and for 
the purposes of § 4022.26, as appropriate. 

(e) Except as provided in § 4022.27(c), 
for the purposes of §§ 4022.22 through 
4022.28, a benefit increase is deemed to 
be in effect commencing on the later of 
its adoption date or its effective date. 

(f) PPA 2006 bankruptcy termination. In 
a PPA 2006 bankruptcy termination, 
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except as provided in the next sen-
tence, ‘‘bankruptcy filing date’’ is sub-
stituted for ‘‘termination date’’ each 
place that ‘‘termination date’’ appears 
in paragraphs (a) and (c) of this sec-
tion. In any case in which an event 
(such as the death of a participant or 
beneficiary who was alive on the bank-
ruptcy filing date) that affects who is 
receiving or will receive a benefit from 
PBGC has occurred on or before the 
termination date, PBGC will compute 
the benefit based on the form of benefit 
that was being paid (or was payable) 
and the person who was receiving or 
was entitled to receive the benefit from 
PBGC as of the termination date, con-
sistent with § 4022.23(g). 

(g) Rollover amounts. Any portion of a 
benefit derived from mandatory em-
ployee contributions resulting from 
rollover amounts (as determined under 
§ 4044.12 (c)(4)(i) of this chapter) is dis-
regarded in applying the provisions of 
§§ 4022.24 through 4022.26. However, any 
portion of a benefit derived from em-
ployer contributions resulting from 
rollover amounts (as determined under 
§ 4044.12(c)(4)(ii) of this chapter) is com-
bined with any other benefit under the 
plan in applying the provisions of 
§§ 4022.24 through 4022.26. In such case, 
the benefit increase is deemed to be in 
effect on the date the rollover amounts 
are received by the plan. 

[61 FR 34028, July 1, 1996; 61 FR 36626, July 12, 
1996, as amended at 62 FR 67728, Dec. 30, 1997; 
76 FR 34603, June 14, 2011; 79 FR 25672, May 6, 
2014; 79 FR 70095, Nov. 25, 2014; 83 FR 49803, 
Oct. 3, 2018] 

§ 4022.25 Five-year phase-in of benefit 
guarantee. 

(a) Scope. This section applies to the 
guarantee of benefit increases which 
have been in effect for less than five 
years. 

(b) Phase-in formula. The amount of a 
benefit increase computed pursuant to 
§ 4022.24 shall be guaranteed to the ex-
tent provided in the following formula: 
the number of years the benefit in-
crease has been in effect, not to exceed 
five, multiplied by the greater of (1) 20 
percent of the amount computed pursu-
ant to § 4022.24; or (2) $20 per month. 

(c) Computation of years. In com-
puting the number of years a benefit 
increase has been in effect, each com-

plete 12-month period ending on or be-
fore the termination date during which 
such benefit increase was in effect con-
stitutes one year. 

(d) Multiple benefit increases. In apply-
ing the formula contained in paragraph 
(b) of this section, multiple benefit in-
creases within any 12-month period 
ending on or before the termination 
date and calculated from that date are 
aggregated and treated as one benefit 
increase. 

(e) Notwithstanding the provisions of 
paragraph (b) of this section, a benefit 
increase described in paragraph (a) of 
this section shall be guaranteed only if 
PBGC determines that the plan was 
terminated for a reasonable business 
purpose and not for the purpose of ob-
taining the payment of benefits by 
PBGC. 

(f) PPA 2006 bankruptcy termination. In 
a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ each place that 
‘‘termination date’’ appears in para-
graphs (c) and (d) of this section. Ex-
ample: A plan amendment that was 
adopted and effective in February 2007 
increased a participant’s benefit by 
$300 per month (as computed under 
§ 4022.24). The contributing sponsor of 
the plan filed a bankruptcy petition in 
March 2009 and the plan has a termi-
nation date in April 2010. PBGC’s guar-
antee of the participant’s benefit in-
crease is limited to $120 ($300 × 40%), 
because the increase was made more 
than 2 years but less than 3 years be-
fore the bankruptcy filing date. 

[61 FR 34028, July 1, 1996, as amended at 67 
FR 16956, Apr. 8, 2002; 76 FR 34603, June 14, 
2011; 83 FR 49804, Oct. 3, 2018] 

§ 4022.26 Benefit guarantee for partici-
pants who are majority owners. 

(a) Scope. This section applies to the 
guarantee of all benefits described in 
subpart A of this part (subject to the 
limitations in § 4022.21) with respect to 
participants who are majority owners 
at the termination date or who were 
majority owners at any time within 
the five-year period preceding that 
date. 

(b) Formula. Benefits provided by a 
plan are guaranteed to the extent pro-
vided in the following formula: The 
amount of the participant’s benefit 
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that PBGC would otherwise guarantee 
under section 4022 of ERISA and this 
part if the participant were not a ma-
jority owner, multiplied by a fraction 
not to exceed one, the numerator of 
which is the number of full years from 
the later of the effective date or the 
adoption date of the plan to the termi-
nation date, and the denominator of 
which is 10. 

(c) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘termination date’’ in paragraph 
(b) of this section. 

[83 FR 49804, Oct. 3, 2018] 

§ 4022.27 Phase-in of guarantee of un-
predictable contingent event bene-
fits. 

(a) Scope. This section applies to a 
benefit increase, as defined in § 4022.2, 
that is an unpredictable contingent 
event benefit (UCEB) and that is pay-
able with respect to an unpredictable 
contingent event (UCE) that occurs 
after July 26, 2005. 

(1) Examples of benefit increases 
within the scope of this section include 
unreduced early retirement benefits or 
other early retirement subsidies, or 
other benefits to the extent that such 
benefits would not be payable but for 
the occurrence of one or more UCEs. 

(2) Examples of UCEs within the 
scope of this section include full and 
partial closings of plants or other fa-
cilities, and permanent workforce re-
ductions, such as permanent layoffs. 
Permanent layoffs include layoffs dur-
ing which an idled employee continues 
to earn credited service (creep-type 
layoff) for a period of time at the end 
of which the layoff is deemed to be per-
manent. Permanent layoffs also in-
clude layoffs that become permanent 
upon the occurrence of an additional 
event such as a declaration by the em-
ployer that the participant’s return to 
work is unlikely or a failure by the em-
ployer to offer the employee suitable 
work in a specified area. 

(3) The examples in this section are 
not an exclusive list of UCEs or UCEBs 
and are not intended to narrow the 
statutory definitions, as further delin-
eated in Treasury Regulations. 

(b) Facts and circumstances. If PBGC 
determines that a benefit is a shut-

down benefit or other type of UCEB, 
the benefit will be treated as a UCEB 
for purposes of this subpart. PBGC will 
make such determinations based on the 
facts and circumstances, consistent 
with these regulations; how a benefit is 
characterized by the employer or other 
parties may be relevant but is not de-
terminative. 

(c) Date phase-in begins. (1) The date 
the phase-in of PBGC’s guarantee of a 
UCEB begins is determined in accord-
ance with subpart B of this part. For 
purposes of this subpart, a UCEB is 
deemed to be in effect as of the latest 
of— 

(i) The adoption date of the plan pro-
vision that provides for the UCEB, 

(ii) The effective date of the UCEB, 
or 

(iii) The date the UCE occurs. 
(2) The date the phase-in of PBGC’s 

guarantee of a UCEB begins is not af-
fected by any delay that may occur in 
placing participants in pay status due 
to removal of a restriction under sec-
tion 436(b) of the Code. See the example 
in paragraph (e)(8) of this section. 

(d) Date UCE occurs. For purposes of 
this section, PBGC will determine the 
date the UCE occurs based on plan pro-
visions and other facts and cir-
cumstances, including the nature and 
level of activity at a facility that is 
closing and the permanence of the 
event. PBGC will also consider, to the 
extent relevant, statements or deter-
minations by the employer, the plan 
administrator, a union, an arbitrator 
under a collective bargaining agree-
ment, or a court, but will not treat 
such statements or determinations as 
controlling. 

(1) The date a UCE occurs is deter-
mined on a participant-by-participant 
basis, or on a different basis, such as a 
facility-wide or company-wide basis, 
depending upon plan provisions and the 
facts and circumstances. For example, 
a benefit triggered by a permanent lay-
off of a participant would be deter-
mined with respect to each participant, 
and thus layoffs that occur on different 
dates would generally be distinct 
UCEs. In contrast, a benefit payable 
only upon a complete plant shutdown 
would apply facility-wide, and gen-
erally the shutdown date would be the 
date of the UCE for all participants 
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who work at that plant. Similarly, a 
benefit payable only upon the complete 
shutdown of the employer’s entire op-
erations would apply plan-wide, and 
thus the shutdown date of company op-
erations generally would be the date of 
the UCE for all participants. 

(2) For purposes of paragraph 
(c)(1)(iii) of this section, if a benefit is 
contingent upon more than one UCE, 
PBGC will apply the rule under Treas. 
Reg. § 1.436–1(b)(3)(ii) (26 CFR 1.436– 
1(b)(3)(ii)) (i.e., the date the UCE oc-
curs is the date of the latest UCE). 

(e) Examples. The following examples 
illustrate the operation of the rules in 
this section. Except as provided in Ex-
ample 8, no benefit limitation under 
Code section 436 applies in any of these 
examples. Unless otherwise stated, the 
termination is not a PPA 2006 bank-
ruptcy termination. 

Example 1. Date of UCE. (i) Facts: On Janu-
ary 1, 2006, a Company adopts a plan that 
provides an unreduced early retirement ben-
efit for participants with specified age and 
service whose continuous service is broken 
by a permanent plant closing or permanent 
layoff that occurs on or after January 1, 2007. 
On January 1, 2013, the Company informally 
and without announcement decides to close 
Facility A within a two-year period. On Jan-
uary 1, 2014, the Company’s Board of Direc-
tors passes a resolution directing the Com-
pany’s officers to close Facility A on or be-
fore September 1, 2014. On June 1, 2014, the 
Company issues a notice pursuant to the 
Worker Adjustment and Retraining Notifica-
tion (WARN) Act, 29 U.S.C. 2101, et seq., that 
Facility A will close, and all employees will 
be permanently laid off, on or about August 
1, 2014. The Company and the Union rep-
resenting the employees enter into collective 
bargaining concerning the closing of Facility 
A and on July 1, 2014, they jointly agree and 
announce that Facility A will close and em-
ployees who work there will be permanently 
laid off as of November 1, 2014. However, due 
to unanticipated business conditions, Facil-
ity A continues to operate until December 
31, 2014, when operations cease and all em-
ployees are permanently laid off. The plan 
terminates as of December 1, 2015. 

(ii) Conclusion: PBGC would determine that 
the UCE is the facility closing and perma-
nent layoff that occurred on December 31, 
2014. Because the date that the UCE occurred 
(December 31, 2014) is later than both the 
date the plan provision that established the 
UCEB was adopted (January 1, 2006) and the 
date the UCEB became effective (January 1, 
2007), December 31, 2014, would be the date 
the phase-in period under ERISA section 4022 

begins. In light of the plan termination date 
of December 1, 2015, the guarantee of the 
UCEBs of participants laid off on December 
31, 2014, would be 0 percent phased in. 

Example 2. Sequential layoffs. (i) Facts: The 
same facts as Example 1, with these excep-
tions: Not all employees are laid off on De-
cember 31, 2014. The Company and Union 
agree to and subsequently implement a shut-
down in which employees are permanently 
laid off in stages—one third of the employees 
are laid off on October 31, 2014, another third 
are laid off on November 30, 2014, and the re-
maining one-third are laid off on December 
31, 2014. 

(ii) Conclusion: Because the plan provides 
that a UCEB is payable in the event of either 
a permanent layoff or a plant shutdown, 
PBGC would determine that phase-in begins 
on the date of the UCE applicable to each of 
the three groups of employees. Because the 
first two groups of employees were perma-
nently laid off before the plant closed, Octo-
ber 31, 2014, and November 30, 2014, are the 
dates that the phase-in period under ERISA 
section 4022 begins for those groups. Because 
the third group was permanently laid off on 
December 31, 2014, the same date the plant 
closed, the phase-in period would begin on 
that date for that group. Based on the plan 
termination date of December 1, 2015, par-
ticipants laid off on October 31, 2014, and No-
vember 30, 2014, would have 20 percent of the 
UCEBs (or $20 per month, if greater) guaran-
teed under the phase-in rule. The guarantee 
of the UCEBs of participants laid off on De-
cember 31, 2014, would be 0 percent phased in. 

Example 3. Skeleton shutdown crews. (i) 
Facts: The same facts as Example 1, with 
these exceptions: The plan provides for an 
unreduced early retirement benefit for age/ 
service-qualified participants only in the 
event of a break in continuous service due to 
a permanent and complete plant closing. A 
minimal skeleton crew remains to perform 
primarily security and basic maintenance 
functions until March 31, 2015, when skeleton 
crew members are permanently laid off and 
the facility is sold to an unrelated invest-
ment group that does not assume the plan or 
resume business operations at the facility. 
The plan has no specific provision or past 
practice governing benefits of skeleton shut-
down crews. The plan terminates as of Janu-
ary 1, 2015. 

(ii) Conclusion: Because the continued em-
ployment of the skeleton crew does not ef-
fectively continue operations of the facility, 
PBGC would determine that there is a per-
manent and complete plant closing (for pur-
poses of the plan’s plant closing provision) as 
of December 31, 2014, which is the date the 
phase-in period under ERISA section 4022 be-
gins with respect to employees who incurred 
a break in continuous service at that time. 
The UCEB of those participants would be a 



848 

29 CFR Ch. XL (7–1–23 Edition) § 4022.27 

nonforfeitable benefit as of the plan termi-
nation date, but PBGC’s guarantee of the 
UCEB would be 0 percent phased in. In the 
case of the skeleton crew members, such par-
ticipants would not be eligible for the UCEB 
because they did not incur a break in contin-
uous service until after the plan termination 
date. (If the plan had a provision that there 
is no shutdown until all employees, includ-
ing any skeleton crew are terminated, or if 
the plan were reasonably interpreted to so 
provide in light of past practice, PBGC would 
determine that the date that the UCE oc-
curred was after the plan termination date. 
Thus the UCEB would not be a nonforfeitable 
benefit as of the plan termination date and 
therefore would not be guaranteeable.) 

Example 4. Creep-type layoff benefit/bank-
ruptcy of contributing sponsor. (i) Facts: A 
plan provides that participants who are at 
least age 55 and whose age plus years of con-
tinuous service equal at least 80 are entitled 
to an unreduced early retirement benefit if 
their continuous service is broken due to a 
permanent layoff. The plan further provides 
that a participant’s continuous service is 
broken due to a permanent layoff when the 
participant is terminated due to the perma-
nent shutdown of a facility, or the partici-
pant has been on layoff status for two years. 
These provisions were adopted and effective 
in 1990. Participant A is 56 years old and has 
25 years of continuous service when he is laid 
off in a reduction-in-force on May 15, 2014. He 
is not recalled to employment, and on May 
15, 2016, under the terms of the plan, his con-
tinuous service is broken due to the layoff. 
He goes into pay status on June 1, 2016, with 
an unreduced early retirement benefit. The 
contributing sponsor of Participant A’s plan 
files a bankruptcy petition under Chapter 11 
of the U.S. Bankruptcy Code on September 1, 
2017, and the plan terminates during the 
bankruptcy proceedings with a termination 
date of October 1, 2018. Under section 4022(g) 
of ERISA, because the plan terminated while 
the contributing sponsor was in bankruptcy, 
the five-year phase-in period ended on the 
bankruptcy filing date. 

(ii) Conclusion: PBGC would determine that 
the guarantee of the UCEB is phased in be-
ginning on May 15, 2016, the date of the later 
of the two UCEs necessary to make this ben-
efit payable (i.e., the first UCE is the initial 
layoff and the second UCE is the expiration 
of the two-year period without rehire). Since 
that date is more than one year (but less 
than two years) before the September 1, 2017, 
bankruptcy filing date, 20 percent of Partici-
pant A’s UCEB (or $20 per month, if greater) 
would be guaranteed under the phase-in rule. 

Example 5. Creep-type layoff benefit with pro-
vision for declaration that return to work un-
likely. (i) Facts: A plan provides that partici-
pants who are at least age 60 and have at 
least 20 years of continuous service are enti-
tled to an unreduced early retirement ben-

efit if their continuous service is broken by 
a permanent layoff. The plan further pro-
vides that a participant’s continuous service 
is broken by a permanent layoff if the partic-
ipant is laid off and the employer declares 
that the participant’s return to work is un-
likely. Participants may earn up to 2 years 
of credited service while on layoff. The plan 
was adopted and effective in 1990. On March 
1, 2014, Participant B, who is age 60 and has 
20 years of service, is laid off. On June 15, 
2014, the employer declares that Participant 
B’s return to work is unlikely. Participant B 
retires and goes into pay status as of July 1, 
2014. The employer files for bankruptcy on 
September 1, 2016, and the plan terminates 
during the bankruptcy. 

(ii) Conclusion: PBGC would determine that 
the phase-in period of the guarantee of the 
UCEB would begin on June 15, 2014—the later 
of the two UCEs necessary to make the ben-
efit payable (i.e., the first UCE is the initial 
layoff and the second UCE is the employer’s 
declaration that it is unlikely that Partici-
pant B will return to work). The phase-in pe-
riod would end on September 1, 2016, the date 
of the bankruptcy filing. Thus 40 percent of 
Participant B’s UCEB (or $40 per month, if 
greater) would be guaranteed under the 
phase-in rule. 

Example 6. Shutdown benefit with special 
post-employment eligibility provision. (i) Facts: 
A plan provides that, in the event of a per-
manent shutdown of a plant, a participant 
age 60 or older who terminates employment 
due to the shutdown and who has at least 20 
years of service is entitled to an unreduced 
early retirement benefit. The plan also pro-
vides that a participant with at least 20 
years of service who terminates employment 
due to a plant shutdown at a time when the 
participant is under age 60 also will be enti-
tled to an unreduced early retirement ben-
efit, provided the participant’s commence-
ment of benefits is on or after attainment of 
age 60 and the time required to attain age 60 
does not exceed the participant’s years of 
service with the plan sponsor. The plan im-
poses no other conditions on receipt of the 
benefit. Plan provisions were adopted and ef-
fective in 1990. On January 1, 2014, Partici-
pant C’s plant is permanently shut down. At 
the time of the shutdown, Participant C had 
20 years of service and was age 58. On June 1, 
2015, Participant C reaches age 60 and re-
tires. The plan terminates as of September 1, 
2015. 

(ii) Conclusion: PBGC would determine that 
the guarantee of the shutdown benefit is 
phased in from January 1, 2014, which is the 
date of the only UCE (the permanent shut-
down of the plant) necessary to make the 
benefit payable. Thus 20 percent of Partici-
pant C’s UCEB (or $20 per month, if greater) 
would be guaranteed under the phase-in rule. 

Example 7. Phase-in of retroactive UCEB. (i) 
Facts: As the result of a settlement in a 
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class-action lawsuit, a plan provision is 
adopted on September 1, 2014, to provide that 
age/service-qualified participants are enti-
tled to an unreduced early retirement ben-
efit if permanently laid off due to a plant 
shutdown occurring on or after January 1, 
2014. Benefits under the provision are pay-
able prospectively only, beginning March 1, 
2015. Participant A, who was age/service- 
qualified, was permanently laid off due to a 
plant shutdown occurring on January 1, 2014, 
and therefore he is scheduled to be placed in 
pay status as of March 1, 2015. The unreduced 
early retirement benefit is paid to Partici-
pant A beginning on March 1, 2015. The plan 
terminates as of February 1, 2017. 

(ii) Conclusion: PBGC would determine that 
the guarantee of the UCEB is phased in be-
ginning on March 1, 2015. This is the date the 
benefit was effective (since it was the first 
date on which the new benefit was payable), 
and it is later than the adoption date of the 
plan provision (September 1, 2014) and the 
date of the UCE (January 1, 2014). Thus 20 
percent of Participant A’s UCEB (or $20 per 
month, if greater) would be guaranteed 
under the phase-in rule. 

Example 8. Removal of IRC section 436 restric-
tion. (i)(A) Facts: A plan provision was adopt-
ed on September 1, 1989, to provide that age/ 
service-qualified participants are entitled to 
an unreduced early retirement benefit if per-
manently laid off due to a plant shutdown 
occurring after January 1, 1990. Participant 
A, who was age/service-qualified, was perma-
nently laid off due to a plant shutdown oc-
curring on April 15, 2014. The plan is a cal-
endar year plan. 

(B) Under the rules of Code section 436 
(ERISA section 206(g)) and Treasury regula-
tions thereunder, a plan cannot provide a 
UCEB payable with respect to an unpredict-
able contingent event, if the event occurs 
during a plan year in which the plan’s ad-
justed funding target attainment percentage 
is less than 60%. On March 17, 2014, the plan’s 
enrolled actuary issued a certification stat-
ing that the plan’s adjusted funding target 
attainment percentage for 2014 is 58%. There-
fore, the plan restricts payment of the unre-
duced early retirement benefit payable with 
respect to the shutdown on April 15, 2014. 

(C) On August 15, 2014, the plan sponsor 
makes an additional contribution to the plan 
that is designated as a contribution under 
Code section 436(b)(2) to eliminate the re-
striction on payment of the shutdown bene-
fits. On September 15, 2014, the plan’s en-
rolled actuary issues a certification stating 
that, due to the additional section 436(b)(2) 
contribution, the plan’s adjusted funding 
target attainment percentage for 2014 is 60%. 
On October 1, 2014, Participant A is placed in 
pay status for the unreduced early retire-
ment benefit and, as required under Code 
section 436 and Treasury regulations there-
under, is in addition paid retroactively the 

unreduced benefit for the period May 1, 2014 
(the date the unreduced early retirements 
would have become payable) through Sep-
tember 1, 2014. The plan terminates as of 
September 1, 2016. 

(ii) Conclusion: PBGC would determine that 
the guarantee of the UCEB is phased in be-
ginning on April 15, 2014, the date the UCE 
occurred. Because April 15, 2014, is later than 
both the date the UCEB was adopted (Sep-
tember 1, 1989) and the date the UCEB be-
came effective (January 1, 1990), it would be 
the date the phase-in period under ERISA 
section 4022 begins. Commencement of the 
phase-in period is not affected by the delay 
in providing the unreduced early retirement 
benefit to Participant A due to the operation 
of the rules of Code section 436 and the 
Treasury regulations thereunder. Thus 40 
percent of Participant A’s UCEB (or $40 per 
month, if greater) would be guaranteed 
under the phase-in rule. 

[79 FR 25672, May 6, 2014] 

§ 4022.28 Effect of tax disqualification. 

(a) General rule. Except as provided in 
paragraph (b) of this section, benefits 
accrued under a plan after the date on 
which the Secretary of the Treasury or 
his delegate issues a notice that any 
trust which is part of the plan no 
longer meets the requirements of sec-
tion 401(a) of the Code or that the plan 
no longer meets the requirements of 
section 404(a) of the Code or after the 
date of adoption of a plan amendment 
that causes the issuance of such a no-
tice shall not be guaranteed under this 
part. 

(b) Exceptions. The restriction on the 
guarantee of benefits set forth in para-
graph (a) of this section shall not apply 
if: 

(1) The Secretary of the Treasury or 
his delegate issues a notice stating 
that the original notice referred to in 
paragraph (a) of this section was erro-
neous; 

(2) The Secretary of the Treasury or 
his delegate finds that, subsequent to 
the issuance of the notice referred to in 
paragraph (a) of this section, appro-
priate action has been taken with re-
spect to the trust or plan to cause it to 
meet the requirements of sections 
401(a) or 404(a)(2) of the Code, respec-
tively, and issues a subsequent notice 
stating that the trust or plan meets 
such requirements; or 
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(3) The plan amendment is revoked 
retroactively to its original effective 
date. 

Subpart C—Section 4022(c) 
Benefits 

§ 4022.51 Determination of section 
4022(c) benefits in a PPA 2006 bank-
ruptcy termination. 

(a) Amount of unfunded nonguaranteed 
benefits. For purposes of this section, 
and subject to paragraph (b) of this sec-
tion, a plan’s amount of unfunded non-
guaranteed benefits means the plan’s 
outstanding amount of benefit liabil-
ities, as defined in section 4001(a)(19) of 
ERISA, determined as of the plan’s ter-
mination date. A plan’s amount of un-
funded nonguaranteed benefits is mul-
tiplied by the applicable recovery ratio 
to determine the aggregate amount to 
be allocated with respect to partici-
pants of the plan under section 
4022(c)(1) of ERISA. 

(b) Benefits included in unfunded non-
guaranteed benefits. For purposes of 
computing benefits under section 
4022(c) of ERISA in a PPA 2006 bank-
ruptcy termination, unfunded non-
guaranteed benefits are benefits under 
a plan as of the plan’s termination date 
that are neither guaranteed by PBGC 
(taking into account section 4022(g) of 
ERISA) nor funded by the plan’s assets 
(taking into account section 4044(e) of 
ERISA). 

(c) Determination of recovery ratio. In a 
PPA 2006 bankruptcy termination, the 
recovery ratio under section 4022(c)(3) 
of ERISA is determined as follows. The 
numerator is based on PBGC’s recov-
eries under section 4062, 4063, or 4064, 
valued as of the plan’s (or plans’) ter-
mination date (or dates). The denomi-
nator of the recovery ratio is based on 
the amount of unfunded benefit liabil-
ities, as defined in section 4001(a)(18) of 
ERISA, as of the plan’s (or plans’) ter-
mination date (or dates). 

[76 FR 34603, June 14, 2011] 

Subpart D—Benefit Reductions in 
Terminating Plans 

§ 4022.61 Limitations on benefit pay-
ments by plan administrator. 

(a) General. When § 4041.42 of this 
chapter requires a plan administrator 
to reduce benefits, the plan adminis-
trator shall limit benefit payments in 
accordance with this section. 

(b) Accrued benefit at normal retire-
ment. Except to the extent permitted 
by paragraph (d) of this section, a plan 
administrator may not pay that por-
tion of a monthly benefit payable with 
respect to any participant that exceeds 
the participant’s accrued benefit pay-
able at normal retirement age under 
the plan. For the purpose of applying 
this limitation, post-retirement benefit 
increases, such as cost-of-living adjust-
ments, are not considered to increase a 
participant’s benefit beyond his or her 
accrued benefit payable at normal re-
tirement age. 

(c) Maximum guaranteeable benefit. Ex-
cept to the extent permitted by para-
graph (d) of this section, a plan admin-
istrator may not pay that portion of a 
monthly benefit payable with respect 
to any participant, as limited by para-
graph (b) of this section, that exceeds 
the maximum guaranteeable benefit 
under section 4022(b)(3)(B) of ERISA 
and § 4022.22(a)(2) of this part, adjusted 
for age and benefit form, for the year of 
the proposed termination date. In a 
PPA 2006 bankruptcy termination, the 
maximum guaranteeable benefit is de-
termined as of the bankruptcy filing 
date, in accordance with §§ 4022.22(b) 
and 4022.23(g). 

(d) Estimated benefit payments. A plan 
administrator shall pay the monthly 
benefit payable with respect to each 
participant as determined under 
§ 4022.62 or § 4022.63, whichever produces 
the higher benefit. 

(e) PBGC authority to modify proce-
dures. In order to avoid abuse of the 
plan termination insurance system, in-
equitable treatment of participants 
and beneficiaries, or the imposition of 
unreasonable burdens on terminating 
plans, the PBGC may authorize or di-
rect the use of alternative procedures 
for determining benefit reductions. 

(f) Examples. This section is illus-
trated by the following examples. (For 
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examples addressing issues specific to a 
PPA 2006 bankruptcy termination, see 
§§ 4022.21(e), 4022.22(b), and 4022.23(g).) 

Example 1. Facts. On October 10, 1992, a plan 
administrator files with the PBGC a notice 
of intent to terminate in a distress termi-
nation that includes December 31, 1992, as 
the proposed termination date. A participant 
who is in pay status on December 31, 1992, 
has been receiving his accrued benefit of 
$2,500 per month under the plan. The benefit 
is in the form of a joint and survivor annuity 
(contingent basis) that will pay 50 percent of 
the participant’s benefit amount (i.e., $1,250 
per month) to his surviving spouse following 
the death of the participant. On December 
31, 1992, the participant is age 66, and his wife 
is age 56. 

Benefit reductions. Paragraph (b) of this 
section requires the plan administrator to 
cease paying benefits in excess of the ac-
crued benefit payable at normal retirement 
age. Because the participant is receiving 
only his accrued benefit, no reduction is re-
quired under paragraph (b). 

Paragraph (c) of this section requires the 
plan administrator to cease paying benefits 
in excess of the maximum guaranteeable 
benefit, adjusted for age and benefit form in 
accordance with the provisions of subpart B. 
The maximum guaranteeable benefit for 
plans terminating in 1992, the year of the 
proposed termination date, is $2,352.27 per 
month, payable in the form of a single life 
annuity at age 65. Because the participant is 
older than age 65, no adjustment is required 
under § 4022.23(c) based on the annuitant’s 
age factor. The benefit form is a joint and 
survivor annuity (contingent basis), as de-
fined in § 4022.23(d)(2). The required benefit 
reduction for this benefit form under 
§ 4022.23(d) is 10 percent. The corresponding 
adjustment factor is 0.90 (1.00–0.10). The ben-
efit reduction factor to adjust for the age dif-
ference between the participant and the ben-
eficiary is computed under § 4022.23(e). In 
computing the difference in ages, years over 
65 years of age are not taken into account. 
Therefore, the age difference is 9 years (65– 
56). The required percentage reduction when 
the beneficiary is 9 years younger than the 
participant is 9 percent. The corresponding 
adjustment factor is 0.91 (1.00–0.09). 

The maximum guaranteeable benefit ad-
justed for age and benefit form is $1,926.51 
($2,352.27 × 0.90 × 0.91) per month. Therefore, 
the plan administrator must reduce the par-
ticipant’s benefit payment from $2,500 to 
$1,926.51. If the participant dies after Decem-
ber 31, 1992, the plan administrator will pay 
his spouse $963.26 (0.50 × $1,926.51) per month. 

Example 2. Facts. The benefit of a partici-
pant who retired under a plan at age 60 is a 
reduced single life annuity of $400 per month 
plus a temporary supplement of $400 per 
month payable until age 62 (i.e., a step-down 

benefit). The participant’s accrued benefit 
under the plan is $450 per month, payable 
from the plan’s normal retirement age. On 
the proposed termination date, June 30, 1992, 
the participant is 61 years old. 

The maximum guaranteeable benefit ad-
justed for age under § 4022.23(c) of this chap-
ter is $1,693.63 ($2,352.27 × 0.72) per month. 
Since the benefit is payable as a single life 
annuity, no adjustment is required under 
§ 4022.23(d) for benefit form. 

Benefit reductions. The plan benefit of $800 
per month payable until age 62 exceeds the 
participant’s accrued benefit at normal re-
quirement age of $450 per month. Paragraph 
(b) of this section requires that, except to 
the extent permitted by paragraph (d), the 
plan benefit must be reduced to $450 per 
month. Since the levelized benefit of $404.10 
((0.082 × 50) + $400) per month, determined 
under § 4022.23(f), is less than the adjusted 
maximum guaranteeable benefit of $1,693.63 
per month, no further reduction in the $450 
per month benefit payment is required under 
paragraph (c) of this section. The plan ad-
ministrator next would determine the 
amount of the participant’s estimated ben-
efit under paragraph (d). 

Example 3. Facts. A retired participant is 
receiving a reduced early retirement benefit 
of $1,100 per month plus a temporary supple-
ment of $700 per month payable until age 62. 
The benefit is in the form of a single life an-
nuity. On the proposed termination date, No-
vember 30, 1992, the participant is 56 years 
old. 

The participant’s accrued benefit at nor-
mal retirement age under the plan is $1,200 
per month. The maximum guaranteeable 
benefit adjusted for age is $1,152.61 ($2,352.27 
× 0.49) per month. A form adjustment is not 
required. 

Benefit reductions. The plan benefit of $1,800 
per month payable from age 56 to age 62 ex-
ceeds the participant’s accrued benefit at 
normal retirement age of $1,200 per month. 
Therefore, under paragraph (b) of this sec-
tion, the plan administrator must reduce the 
temporary supplement to $100 per month. 

For the purpose of determining whether 
the reduced benefit, i.e., a level-life annuity 
of $1,100 per month and a temporary annuity 
supplement of $100 per month to age 62, ex-
ceeds the maximum guaranteeable benefit 
adjusted for age, the temporary annuity sup-
plement of $100 per month is converted to a 
level-life annuity equivalent in accordance 
with § 4022.23(f) of this chapter. The level-life 
annuity equivalent is $38.70 ($100 × 0.387). 
This, added to the life annuity of $1,100 per 
month, equals $1,138.70. Since the maximum 
guaranteeable benefit of $1,152.61 per month 
exceeds $1,138.70 per month, no further reduc-
tion is required under paragraph (c) of this 
section. 

The plan administrator next would deter-
mine the participant’s estimated benefit 
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under paragraph (d). Assume that the esti-
mated benefit under paragraph (d) is $780 per 
month until age 62 and $715 per month there-
after. The plan administrator would pay the 
participant $780 per month, reduced to $715 
per month at age 62, subject to the final ben-
efit determination made under title IV. 

Example 4. Facts. A retired participant is 
receiving a reduced early retirement benefit 
of $2,650 per month plus a temporary supple-
ment of $800 per month payable until age 62. 
The benefit is in the form of a joint and sur-
vivor annuity (contingent basis) that will 
pay 50 percent of the participant’s benefit 
amount to his surviving spouse following the 
death of the participant. On the proposed 
termination date, December 20, 1992, the par-
ticipant and his spouse are each 56 years old. 

The participant’s accrued benefit at nor-
mal retirement age under the plan is $3,000 
per month. The maximum guaranteeable 
benefit adjusted for age and the joint and 
survivor annuity (contingent basis) annuity 
form is $1,037.35 per month. An adjustment 
for age difference is not required because the 
participant and his spouse are the same age. 

Benefit reductions. The plan benefit of $3,450 
per month payable from age 56 to age 62 ex-
ceeds the participant’s accrued benefit at 
normal retirement age, which is $3,000 per 
month. Therefore, under paragraph (b) of 
this section, the plan administrator must re-
duce the participant’s benefit so that it does 
not exceed $3,000 per month. 

The level-life equivalent of the partici-
pant’s reduced benefit, determined using the 
§ 4022.23(f) adjustment factor, is $2,785.45 
(($350 × 0.387) + $2,650) per month. Since this 
benefit exceeds the participant’s maximum 
guaranteeable benefit of $1,037.35 per month, 
the plan administrator must reduce the par-
ticipant’s benefit payment so that it does 
not exceed the maximum guaranteeable ben-
efit. 

The ratio of (i) the participant’s maximum 
guaranteeable benefit to (ii) the level-life 
equivalent of the participant’s reduced ben-
efit (computed under the ‘‘accrued for nor-
mal retirement age’’ limitation) is used in 
converting the level-life maximum 
guaranteeable benefit to the step-down ben-
efit form. The level-life equivalent of the re-
duced benefit computed under the ‘‘accrued 
for normal retirement age’’ limitation is 
37.24 percent ($1,037.35/$2,785.45). Thus, the 
plan administrator must reduce the partici-
pant’s level-life benefit of $2,650 per month to 
$986.86 ($2,650 × 0.3724) and must further re-
duce the reduced temporary benefit of $350 
per month to $130.34 ($350 × 0.3724). Under 
paragraph (c) of this section, therefore, the 
participant’s maximum guaranteeable ben-
efit is $1,117.20 ($986.86 + $130.34) per month to 
age 62 and $986.86 per month thereafter, sub-
ject to any adjustment under paragraph (d) 
of this section. 

Assume that the estimated benefit under 
paragraph (d) is $1,005.48 per month to age 62 
and $888.17 per month thereafter. The plan 
administrator would reduce the participant’s 
benefit from $3,450 per month to $1,005.48 per 
month and pay this amount until age 62, at 
which time the benefit payment would be re-
duced to $888.17 per month, subject to the 
final benefit determination made under title 
IV. 

[61 FR 34028, July 1, 1996, as amended at 62 
FR 60428, Nov. 7, 1997; 76 FR 34604, June 14, 
2011] 

§ 4022.62 Estimated guaranteed ben-
efit. 

(a) General. The estimated guaran-
teed benefit payable with respect to 
each participant who is not a majority 
owner is computed under paragraph (c) 
of this section. The estimated guaran-
teed benefit payable with respect to 
each participant who is a majority 
owner is computed under paragraph (d) 
of this section. 

(b) Rules for determining benefits. For 
the purposes of determining entitle-
ment to a benefit and the amount of 
the estimated benefit under this sec-
tion, the following rules apply: 

(1) Non-PPA 2006 bankruptcy termi-
nation. In a non-PPA 2006 bankruptcy 
termination: 

(i) For benefits payable with respect 
to a participant who is in pay status on 
or before the proposed termination 
date, the plan administrator shall use 
the participant’s age and benefit pay-
able under the plan as of the proposed 
termination date. 

(ii) For benefits payable with respect 
to a participant who enters pay status 
after the proposed termination date, 
the plan administrator shall use the 
participant’s age as of the benefit com-
mencement date and his service and 
compensation as of the proposed termi-
nation date. 

(2) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination: 

(i) For benefits payable with respect 
to a participant who is in pay status on 
or before the bankruptcy filing date, 
the plan administrator shall use the 
participant’s age and benefit payable 
under the plan as of the bankruptcy fil-
ing date. 

(ii) For benefits payable with respect 
to a participant who enters pay status 
after the bankruptcy filing date, the 
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plan administrator shall use the par-
ticipant’s age as of the benefit com-
mencement date and his service and 
compensation as of the bankruptcy fil-
ing date. 

(3) Participants with new benefits or 
benefit improvements. For the purpose of 
determining the estimated guaranteed 
benefit under paragraph (c) of this sec-
tion, only new benefits and benefit im-
provements that affect the benefit of 
the participant or beneficiary for 
whom the determination is made are 
taken into account. 

(4) Limitations on estimated guaranteed 
benefits. For the purpose of determining 
the estimated guaranteed benefit under 
paragraph (c) or (d) of this section, the 
benefit determined under paragraph 
(b)(1) or (b)(2) of this section is subject 
to the limitations set forth in § 4022.61 
(b) and (c). 

(5) Nothing in this paragraph (b) 
overrides the provisions of subparts A 
and B of part 4022 with respect to the 
requirements necessary for a benefit to 
be guaranteed by PBGC. 

(c) Estimated guaranteed benefit pay-
able with respect to a participant who is 
not a majority owner. For benefits pay-
able with respect to a participant who 
is not a majority owner, the estimated 
guaranteed benefit is determined under 
paragraph (c)(1) of this section, if no 
portion of the benefit is subject to the 
phase-in of plan termination insurance 
guarantees set forth in section 
4022(b)(1) of ERISA. In any other case, 
the estimated guaranteed benefit is de-
termined under paragraph (c)(2). ‘‘Ben-
efit subject to phase-in’’ means a ben-
efit that is subject to the phase-in of 
plan termination insurance guarantees 
set forth in section 4022(b)(1) of ERISA, 
determined without regard to section 
4022(b)(7) of ERISA. 

(1) Participants with no benefits subject 
to phase-in. In the case of a participant 
or beneficiary with no benefit improve-
ment (as defined in paragraph (c)(2)(ii)) 
or new benefit (as defined in paragraph 
(c)(2)(i)) in the five years preceding the 
proposed termination date, the esti-
mated guaranteed benefit is the benefit 
to which he or she is entitled under the 
rules in paragraph (b) of this section. 

(2) Participants with benefits subject to 
phase-in. In the case of a participant or 
beneficiary with a benefit improve-

ment or new benefit in the five years 
preceding the proposed termination 
date, the estimated guaranteed benefit 
is the benefit to which he or she is en-
titled under the rules in paragraph (b) 
of this section, multiplied by the mul-
tiplier determined according to para-
graphs (i), (ii), and (iii), but not less 
than the benefit to which he or she 
would have been entitled if the benefit 
improvement or new benefit had not 
been adopted. 

(i) From column (a) of Table I, select 
the line that applies according to the 
number of full years before the pro-
posed termination date since the plan 
was last amended to provide for a new 
benefit (or the number of full years 
since the plan was established, if it has 
never been amended to provide for a 
new benefit). ‘‘New benefit’’ means a 
change in the terms of the plan that re-
sults in (a) a participant’s or a bene-
ficiary’s eligibility for a benefit that 
was not previously available or to 
which he or she was not entitled (ex-
cluding a benefit that is actuarially 
equivalent to the normal retirement 
benefit to which the participant was 
previously entitled) or (b) an increase 
of more than twenty percent in the 
benefit to which a participant is enti-
tled upon entering pay status before 
his or her normal retirement age under 
the plan. ‘‘New benefits’’ result from 
liberalized participation or vesting re-
quirements, reductions in the age or 
service requirements for receiving un-
reduced benefits, additions of actuari-
ally subsidized benefits, and increases 
in actuarial subsidies. ‘‘New benefits’’ 
also result from increases that become 
payable by reason of the occurrence of 
an unpredictable contingent event 
(provided the event occurred after July 
26, 2005), to the extent the increase 
would not be payable but for the occur-
rence of the event; in the case of such 
new benefits, the date of the occur-
rence of the unpredictable contingent 
event is treated as the amendment date 
for purposes of Table I. The establish-
ment of a plan creates a new benefit as 
of the effective date of the plan. A 
change in the amount of a benefit is 
not deemed to be a ‘‘new benefit’’ if it 
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results solely from a benefit improve-
ment. ‘‘New benefit’’ and ‘‘benefit im-
provement’’ are mutually exclusive 
terms. 

(ii) If there was no benefit improve-
ment under the plan during the one- 
year period ending on the proposed ter-
mination date, use the multiplier set 
forth in column (b) of Table I on the 
line selected from column (a). ‘‘Benefit 
improvement’’ means a change in the 
terms of the plan that results in (a) an 
increase in the benefit to which a par-
ticipant is entitled at his or her normal 
retirement age under the plan or (b) an 
increase in the benefit to which a par-
ticipant or beneficiary in pay status is 
entitled. 

(iii) If there was any benefit improve-
ment during the one-year period ending 
on the proposed termination date, use 
the multiplier set forth in column (c) 
of Table I on the line selected from col-
umn (a). 

TABLE I—APPLICABLE MULTIPLIER IF— 

Full years since last new benefit 
(a) 

No benefit 
improve-

ment during 
last year 

(b) 

Benefit im-
provement 
during last 

year 
(c) 

Five or more .............................. .90 .80 
Four ........................................... .80 .70 
Three ......................................... .65 .55 
Two ............................................ .50 .45 
Fewer than two .......................... .35 .30 

NOTE: The foregoing method of estimating guaranteed ben-
efits is based upon the PBGC’s experience with a wide range 
of plans and may not provide accurate estimates in certain 
circumstances. In accordance with § 4022.61(e), a plan ad-
ministrator may use a different method of estimation if he or 
she demonstrates to the PBGC that his proposed method will 
be more equitable to participants and beneficiaries. The 
PBGC may require the use of a different method in certain 
cases. 

(d) Estimated guaranteed benefit pay-
able with respect to a majority owner. For 
benefits payable with respect to each 
participant who is a majority owner, 
the estimated guaranteed benefit is the 
benefit to which he or she would be en-
titled under paragraph (c) of this sec-
tion but for his or her status as a ma-
jority owner, multiplied by a fraction, 
not to exceed one, the numerator of 
which is the number of full years from 
the later of the effective date or the 
adoption date of the plan to the pro-
posed termination date and the denom-
inator of which is 10. 

(e) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 

for ‘‘proposed termination date’’ each 
place that ‘‘proposed termination 
date’’ appears in paragraphs (c) and (d) 
of this section. 

(f) Examples. This section is illus-
trated by the following examples. (For 
an example addressing issues specific 
to a PPA 2006 bankruptcy termination, 
see § 4022.25(f).) 

(1) Example 1—(i) Facts. A participant 
who is not a majority owner retired on 
December 31, 2011, at age 60 and began 
receiving a benefit of $600 per month. 
On January 1, 2009, the plan had been 
amended to allow participants to retire 
with unreduced benefits at age 60. Pre-
viously, a participant who retired be-
fore age 65 was subject to a reduction 
of 1⁄15 for each year by which his or her 
actual retirement age preceded age 65. 
On January 1, 2012, the plan’s benefit 
formula was amended to increase bene-
fits for participants who retired before 
January 1, 2012. As a result, the partici-
pant’s benefit was increased to $750 per 
month. There have been no other perti-
nent amendments. The proposed termi-
nation date is December 15, 2012. 

(ii) Estimated guaranteed benefit. (A) 
No reduction is required under 
§ 4022.61(b) or (c) because the partici-
pant’s benefit does not exceed either 
the participant’s accrued benefit at 
normal retirement age or the max-
imum guaranteeable benefit. (Post-re-
tirement benefit increases are not con-
sidered as increasing accrued benefits 
payable at normal retirement age.) 

(B) The amendment as of January 1, 
2009, resulted in a ‘‘new benefit’’ be-
cause the reduction in the age at which 
the participant could receive unre-
duced benefits increased the partici-
pant’s benefit entitlement at actual re-
tirement age by 5/15, which is more 
than the 20-percent increase threshold 
under paragraph (c)(2)(i) of this sec-
tion. The amendment of January 1, 
2012, which increased the participant’s 
benefit to $750 per month, is a ‘‘benefit 
improvement’’ because it is an increase 
in the amount of benefit for persons in 
pay status. (No percentage test applies 
in determining whether an increase in 
a pay status benefit is a benefit im-
provement.) 

(C) The multiplier for computing the 
amount of the estimated guaranteed 
benefit is taken from the third row of 
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Table I of this section (because the last 
new benefit had been in effect for three 
full years as of the proposed termi-
nation date) and column (c) (because 
there was a benefit improvement with-
in the one-year period preceding the 
proposed termination date). This mul-
tiplier is 0.55. Therefore, the amount of 
the participant’s estimated guaranteed 
benefit is $412.50 (0.55 × $750) per month. 

(2) Example 2—(i) Facts. A participant 
who is not a majority owner termi-
nated employment on December 31, 
2010. On January 1, 2012, she reached 
age 65 and began receiving a benefit of 
$250 per month. She had completed 
three years of service at her termi-
nation of employment and was fully 
vested in her accrued benefit. The 
plan’s vesting schedule had been 
amended on July 1, 2008. Under the 
schedule in effect before the amend-
ment, a participant with five years of 
service was 100 percent vested. There 
have been no other pertinent amend-
ments. The proposed termination date 
is December 31, 2012. 

(ii) Estimated guaranteed benefit. No 
reduction is required under § 4022.61(b) 
or (c) because the participant’s benefit 
does not exceed either her accrued ben-
efit at normal retirement age or the 
maximum guaranteeable benefit. The 
plan’s change of vesting schedule cre-
ated a new benefit for the participant. 
Because the amendment was in effect 
for four full years before the proposed 
termination date, the second row of 
Table I of this section is used to deter-
mine the applicable multiplier for esti-
mating the amount of the participant’s 
guaranteed benefit. Because the partic-
ipant did not receive any benefit im-
provement during the 12-month period 
ending on the proposed termination 
date, column (b) of the table is used. 
Therefore, the multiplier is 0.80, and 
the amount of the participant’s esti-
mated guaranteed benefit is $200 (0.80 × 
$250) per month. 

(3) Example 3—(i) Facts. A participant 
who is a majority owner retired before 
the proposed termination date of April 
30, 2012. The plan was in effect for 
seven full years as of the proposed ter-
mination date. On the proposed termi-
nation date he was entitled to receive a 
benefit of $2,000 per month. No reduc-

tion of this benefit is required under 
§ 4022.61(b) or (c). 

(ii) Estimated guaranteed benefit. Para-
graph (d) of this section is used to com-
pute the amount of the estimated guar-
anteed benefit of majority owners. Con-
sequently, the amount of this partici-
pant’s estimated guaranteed benefit is 
$1,400 ($2,000 × 7⁄10) per month. 

(4) Example 4—(i) Facts. A participant 
who is a majority owner retired before 
the proposed termination date of April 
30, 2012. The plan was in effect for 12 
full years as of the proposed termi-
nation date. On the proposed termi-
nation date he was entitled to receive a 
benefit of $2,000 per month. No reduc-
tion of this benefit is required under 
§ 4022.61(b) or (c). 

(ii) Estimated guaranteed benefit. Para-
graph (d) of this section is used to com-
pute the amount of the estimated guar-
anteed benefit of majority owners. 
Since the plan was in effect for more 
than 10 years as of the proposed termi-
nation date, the amount of this partici-
pant’s estimated guaranteed benefit is 
$2,000 per month. 

[61 FR 34028, July 1, 1996; 61 FR 36626, July 12, 
1996; 76 FR 34604, June 14, 2011; 79 FR 25674, 
May 6, 2014; 83 FR 49804, Oct. 3, 2018] 

§ 4022.63 Estimated asset-funded ben-
efit. 

(a) General. If the conditions specified 
in paragraph (b) exist, the plan admin-
istrator shall determine each partici-
pant’s estimated asset-funded benefit. 
The estimated asset-funded benefit 
payable with respect to each partici-
pant who is not a majority owner is 
computed under paragraph (c) of this 
section. The estimated asset-funded 
benefit payable with respect to each 
participant who is a majority owner is 
computed under paragraph (d) of this 
section. 

(b) Conditions for use of this section. 
The conditions set forth in this para-
graph must be satisfied in order to 
make use of the procedures set forth in 
this section. If the specified conditions 
exist, estimated asset-funded benefits 
must be determined in accordance with 
these procedures (or in accordance with 
alternative procedures authorized by 
the PBGC under § 4022.61(f)) for each 
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participant and beneficiary whose ben-
efit under the plan exceeds the limita-
tions contained in § 4022.61(b) or (c) or 
who is a majority owner or the bene-
ficiary of a majority owner. If the spec-
ified conditions do not exist, title IV 
benefits may be estimated by the plan 
administrator in accordance with pro-
cedures authorized by the PBGC, but 
no such estimate is required. The con-
ditions are as follows: 

(1) An actuarial valuation of the plan 
has been performed for a plan year be-
ginning not more than eighteen 
months before the proposed termi-
nation date. If the interest rate used to 
value plan liabilities in this valuation 
exceeded the applicable valuation in-
terest rates and factors under appendix 
B to part 4044 of this chapter in effect 
on the proposed termination date, the 
value of benefits in pay status and the 
value of vested benefits not in pay sta-
tus on the valuation date must be con-
verted to the PBGC’s valuation rates 
and factors. 

(2) The plan has been in effect for at 
least five full years before the proposed 
termination date, and the most recent 
actuarial valuation demonstrates that 
the value of plan assets, reduced by 
employee contributions remaining in 
the plan and interest credited thereon 
under the terms of the plan, exceeds 
the present value, adjusted as required 
under paragraph (b)(1), of all plan bene-
fits in pay status on the valuation 
date. 

(3) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘proposed termination date’’ in the 
first sentence of paragraph (b)(2) of this 
section. 

(c) In general—(1) Estimated asset- 
funded benefit payable with respect to a 
participant who is not a majority owner. 
For benefits payable with respect to a 
participant who is not a majority 
owner, the estimated asset-funded ben-
efit is the estimated priority category 
3 benefit computed under this para-
graph. Priority category 3 benefits are 
payable with respect to participants 
who were, or could have been, in pay 
status three full years prior to the pro-
posed termination date. The estimated 
priority category 3 benefit is computed 
by multiplying the benefit payable 

with respect to the participant under 
§ 4022.62 (b)(1) and (b)(2) by a fraction, 
not to exceed one— 

(i) The numerator of which is the 
benefit that would be payable with re-
spect to the participant at normal re-
tirement age under the provisions of 
the plan in effect on the date five full 
years before the proposed termination 
date, based on the participant’s age, 
service, and compensation as of the 
earlier of the participant’s benefit 
commencement date or the proposed 
termination date, and 

(ii) The denominator of which is the 
benefit that would be payable with re-
spect to the participant at normal re-
tirement age under the provisions of 
the plan in effect on the proposed ter-
mination date, based on the partici-
pant’s age, service, and compensation 
as of the earlier of the participant’s 
benefit commencement date or the pro-
posed termination date. 

(2) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
‘‘bankruptcy filing date’’ is substituted 
for ‘‘proposed termination date’’ each 
place that ‘‘proposed termination 
date’’ appears in paragraph (c)(1) of 
this section. 

(d) Estimated asset-funded benefit pay-
able with respect to a majority owner. For 
benefits payable with respect to a par-
ticipant who is a majority owner, the 
estimated asset-funded benefit is the 
higher of the benefit computed under 
paragraph (c) of this section or the ben-
efit computed under this paragraph. 

(1) The plan administrator shall first 
calculate the estimated guaranteed 
benefit payable with respect to the ma-
jority owner as if he or she were not a 
majority owner, using the method set 
forth in § 4022.62(c). 

(2) The benefit computed under para-
graph (d)(1) shall be multiplied by the 
priority category 4 funding ratio. The 
category 4 funding ratio is the ratio of 
x to y, not to exceed one, where— 

(i) In a plan with priority category 3 
benefits, x equals plan assets minus 
employee contributions remaining in 
the plan on the valuation date, with in-
terest credited thereon under the terms 
of the plan, and the present value of 
benefits in pay status, and y equals the 
present value of all vested benefits not 
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in pay status minus such employee 
contributions and interest; or 

(ii) In a plan with no priority cat-
egory 3 benefits, x equals plan assets 
minus employee contributions remain-
ing in the plan on the valuation date, 
with interest credited thereon under 
the terms of the plan, and y equals the 
present value of all vested benefits 
minus such employee contributions 
and interest. 

(e) Examples. This section is illus-
trated by the following examples: 

(1) Example 1—(i) Facts. (A) A partici-
pant who is not a majority owner was 
eligible to retire 3.5 years before the 
proposed termination date. The partici-
pant retired two years before the pro-
posed termination date with 20 years of 
service. Her final five years’ average 
salary was $45,000, and she was entitled 
to an unreduced early retirement ben-
efit of $1,500 per month payable as a 
single life annuity. This retirement 
benefit does not exceed the limitation 
in § 4022.61(b) or (c). 

(B) On the participant’s benefit com-
mencement date, the plan provided for 
a normal retirement benefit of 2 per-
cent of the final five years’ salary 
times the number of years of service. 
Five years before the proposed termi-
nation date, the percentage was 1.5 per-
cent. The amendments improving bene-
fits were put into effect 3.5 years before 
the proposed termination date. There 
were no other amendments during the 
five-year period. 

(C) The participant’s estimated guar-
anteed benefit computed under 
§ 4022.62(c) is $1,500 per month times 0.90 
(the factor from column (b) of Table I 
in § 4022.62(c)(2)), or $1,350 per month. It 
is assumed that the plan meets the 
conditions set forth in paragraph (b) of 
this section, and the plan adminis-
trator is therefore required to estimate 
the asset-funded benefit. 

(ii) Estimated asset-funded benefit. (A) 
For a participant who is not a majority 
owner, the amount of the estimated 
asset-funded benefit is the estimated 
priority category 3 benefit computed 
under paragraph (c) of this section. 
This amount is computed by multi-
plying the participant’s benefit under 
the plan as of the later of the proposed 
termination date or the benefit com-
mencement date by the ratio of the 

normal retirement benefit under the 
provisions of the plan in effect five 
years before the proposed termination 
date and the normal retirement benefit 
under the plan provisions in effect on 
the proposed termination date. 

(B) Thus, the numerator of the ratio 
is the benefit that would be payable to 
the participant under the normal re-
tirement provisions of the plan five 
years before the proposed termination 
date, based on her age, service, and 
compensation on her benefit com-
mencement date. The denominator of 
the ratio is the benefit that would be 
payable to the participant under the 
normal retirement provisions of the 
plan in effect on the proposed termi-
nation date, based on her age, service, 
and compensation as of the earlier of 
her benefit commencement date or the 
proposed termination date. Since the 
only different factor in the numerator 
and denominator is the salary percent-
age, the amount of the estimated asset- 
funded benefit is $1,125 (0.015/0.020 × 
$1,500) per month. This amount is less 
than the estimated guaranteed benefit 
of $1,350 per month. Therefore, in ac-
cordance with § 4022.61(d), the benefit 
payable to the participant is $1,350 per 
month. 

(iii) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
the methodology would be the same, 
but ‘‘bankruptcy filing date’’ would be 
substituted for ‘‘proposed termination 
date’’ each place that ‘‘proposed termi-
nation date’’ appears in the example, 
and the numbers would change accord-
ingly. 

(2) Example 2—(i) Facts. (A) A partici-
pant who is a majority owner retired 
on the proposed termination date of 
October 31, 2012. The original plan had 
been in effect for seven full years as of 
the proposed termination date. Under 
the provisions of the plan in effect five 
years before the proposed termination 
date, the participant is entitled to a 
single life annuity of $500 per month. 
The plan was amended to increase ben-
efits three full years before the pro-
posed termination date. Under these 
plan amendments, the participant is 
entitled to a single life annuity of 
$1,000 per month. 

(B) The participant’s estimated guar-
anteed benefit computed under 
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§ 4022.62(d) is $455 per month ($1,000 × 
0.65 × 7⁄10). 

(C) It is assumed that all of the con-
ditions in paragraph (b) of this section 
have been met. Plan assets equal $2 
million. The present value of all bene-
fits in pay status is $1.5 million based 
on applicable PBGC interest rates. 
There are no employee contributions 
and the present value of all vested ben-
efits that are not in pay status is $0.75 
million based on applicable PBGC in-
terest rates. 

(ii) Estimated asset-funded benefit. (A) 
Paragraph (d) of this section provides 
that the amount of the estimated 
asset-funded benefit payable with re-
spect to a participant who is a major-
ity owner is the higher of the esti-
mated priority category 3 benefit com-
puted under paragraph (c) of this sec-
tion or the estimated priority category 
4 benefit computed under paragraph (d) 
of this section. 

(B) Under paragraph (c) of this sec-
tion, the participant’s estimated pri-
ority category 3 benefit is $500 ($1,000 × 
$500/$1,000) per month. 

(C) Under paragraph (d) of this sec-
tion, the participant’s estimated pri-
ority category 4 benefit is the esti-
mated guaranteed benefit computed 
under § 4022.62(c) (i.e., as if the partici-
pant were not a majority owner) multi-
plied by the priority category 4 funding 
ratio. Since the plan has priority cat-
egory 3 benefits, the ratio is deter-
mined under paragraph (d)(2)(i) of this 
section. The numerator of the ratio is 
plan assets minus the present value of 
benefits in pay status. The denomi-
nator of the ratio is the present value 
of all vested benefits that are not in 
pay status. The participant’s estimated 
guaranteed benefit under § 4022.62(c) is 
$1,000 per month times 0.65 (the factor 
from column (b) of Table I in 
§ 4022.62(c)(2)), or $650 per month. Multi-
plying $650 by the category 4 funding 
ratio of 2⁄3 (($2 million¥$1.5 million)/ 
$0.75 million) produces an estimated 
category 4 benefit of $433.33 per month. 

(D) Because the estimated category 4 
benefit so computed is less than the es-
timated category 3 benefit so com-
puted, the estimated category 3 benefit 
is the estimated asset-funded benefit. 
Because the estimated category 3 ben-
efit so computed is greater than the es-

timated guaranteed benefit of $455 per 
month, in accordance with § 4022.61(d), 
the benefit payable to the participant 
is the estimated priority category 3 
benefit of $500 per month. 

[61 FR 34028, July 1, 1996; 61 FR 36626, July 12, 
1996, as amended at 76 FR 34604, June 14, 2011; 
83 FR 49805, Oct. 3, 2018] 

Subpart E—PBGC Recoupment 
and Reimbursement of Benefit 
Overpayments and Under-
payments 

§ 4022.81 General rules. 

(a) Recoupment of benefit overpay-
ments. If at any time the PBGC deter-
mines that net benefits paid with re-
spect to any participant in a PBGC- 
trusteed plan exceed the total amount 
to which the participant (and any bene-
ficiary) is entitled up to that time 
under title IV of ERISA, and the par-
ticipant (or beneficiary) is, as of the 
termination date, entitled to receive 
future benefit payments, the PBGC will 
recoup the net overpayment in accord-
ance with paragraph (c) of this section 
and § 4022.82. Notwithstanding the pre-
vious sentence, the PBGC may, in its 
discretion, recover overpayments by 
methods other than recouping in ac-
cordance with the rules in this subpart. 
The PBGC will not normally do so un-
less net benefits paid after the termi-
nation date exceed those to which a 
participant (and any beneficiary) is en-
titled under the terms of the plan be-
fore any reductions under subpart D. 

(b) Reimbursement of benefit underpay-
ments. If at any time the PBGC deter-
mines that net benefits paid with re-
spect to a participant in a PBGC- 
trusteed plan are less than the amount 
to which the participant (and any bene-
ficiary) is entitled up to that time 
under title IV of ERISA, the PBGC will 
reimburse the participant or bene-
ficiary for the net underpayment in ac-
cordance with paragraph (c) of this sec-
tion and § 4022.83. 

(c) Amount to be recouped or reim-
bursed. In order to determine the 
amount to be recouped from, or reim-
bursed to, a participant (or bene-
ficiary), the PBGC will calculate a 
monthly account balance for each 
month ending after the termination 
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date. The PBGC will start with a bal-
ance of zero as of the end of the cal-
endar month ending immediately prior 
to the termination date and determine 
the account balance as of the end of 
each month thereafter as follows: 

(1) Debit for overpayments. The PBGC 
will subtract from the account balance 
the amount of overpayments made in 
that month. Only overpayments made 
on or after the latest of the proposed 
termination date, the termination 
date, or, if no notice of intent to termi-
nate was issued, the date on which pro-
ceedings to terminate the plan are in-
stituted pursuant to section 4042 of 
ERISA will be included. 

(2) Credit for underpayments. The 
PBGC will add to the account balance 
the amount of underpayments made in 
that month. Only underpayments made 
on or after the termination date will be 
included. 

(3) PPA 2006 bankruptcy termination. 
The provisions of paragraphs (c)(1) and 
(2) of this section regarding the over-
payments and underpayments that will 
be included in the account balance 
apply regardless of whether the termi-
nation is a PPA 2006 bankruptcy termi-
nation. 

(4) Credit for interest on net underpay-
ments. If at the end of a month there is 
a positive account balance (a net un-
derpayment), the PBGC will add to the 
account balance interest thereon for 
that month using— 

(i) For months after May 1998, the ap-
plicable federal mid-term rate (as de-
termined by the Secretary of the 
Treasury pursuant to section 
1274(d)(1)(C)(ii) of the Code) for that 
month (or, where the rate for a month 
is not available at the time the PBGC 
calculates the amount to be recouped 
or reimbursed, the most recent month 
for which the rate is available) based 
on monthly compounding; and 

(ii) For May 1998 and earlier months, 
the immediate annuity rate estab-
lished for lump sum valuations as set 
forth in Table II of appendix B of part 
4044 of this chapter. 

(5) No interest on net overpayments. If 
at the end of a month, there is a nega-
tive account balance (a net overpay-
ment), there will be no interest adjust-
ment for that month. 

(d) Death of participant—(1) Benefit 
overpayments. If the PBGC determines 
that, at the time of a participant’s 
death, there was a net overpayment to 
the participant— 

(i) Future annuity payments. If the 
participant was entitled to future an-
nuity payments as of the plan’s termi-
nation date, the PBGC will (except as 
provided in paragraph (a) of this sec-
tion) recoup the overpayment from the 
person (if any) who is receiving sur-
vivor benefits under the annuity. 

(ii) No future annuity payments. If the 
participant was not entitled to future 
annuity benefits as of the plan’s termi-
nation date, the PBGC may seek repay-
ment of the overpayment from the par-
ticipant’s estate. 

(2) Benefit underpayments. If the 
PBGC determines that, at the time of a 
participant’s death, there was a net un-
derpayment to the participant— 

(i) Future annuity payments. If the 
benefit is in the form of a joint-and- 
survivor or other annuity under which 
payments may continue after the par-
ticipant’s death, the PBGC will pay the 
underpayment to the person who is re-
ceiving survivor benefits; for this pur-
pose, if the person receiving survivor 
benefits is an alternate payee under a 
qualified domestic relations order, the 
PBGC will treat the benefit as if pay-
ments do not continue after the par-
ticipant’s death (see paragraph 
(d)(2)(ii) of this section). 

(ii) No future annuity payments. If the 
benefit is not in the form of a joint- 
and-survivor or other annuity (e.g., a 
certain-and-continuous annuity) under 
which payments may continue after 
the participant’s death or although the 
benefit is in such a form payments do 
not continue after the participant’s 
death (i.e., in the case of a joint-and- 
survivor annuity, the person des-
ignated to receive survivor benefits 
predeceased the participant or, in the 
case of another annuity under which 
payments may continue after the par-
ticipant’s death the participant died 
with no payments owed for future peri-
ods), the PBGC will pay the under-
payment to the person determined 
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under the rules in §§ 4022.91 through 
4022.95. 

[63 FR 29354, May 29, 1998, as amended at 67 
FR 16956, Apr. 8, 2002; 76 FR 34604, June 14, 
2011] 

§ 4022.82 Method of recoupment. 

(a) Future benefit reduction. The PBGC 
will recoup net overpayments of bene-
fits by reducing the amount of each fu-
ture benefit payment to which the par-
ticipant or any beneficiary is entitled 
by the fraction determined under para-
graphs (a)(1) and (a)(2) of this section, 
except that benefit reduction will cease 
when the amount (without interest) of 
the net overpayment is recouped. Not-
withstanding the preceding sentence, 
the PBGC may accept repayment ahead 
of the recoupment schedule. 

(1) Computation. The PBGC will deter-
mine the fractional multiplier by di-
viding the amount of the net overpay-
ment by the present value of the ben-
efit payable with respect to the partici-
pant under title IV of ERISA. 

(i) Non-PPA 2006 bankruptcy termi-
nation. In a non-PPA bankruptcy ter-
mination, the PBGC will determine the 
present value of the benefit to which a 
participant or beneficiary is entitled 
under title IV of ERISA as of the ter-
mination date, using the PBGC inter-
est rates and factors in effect on that 
date. 

(ii) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination, 
PBGC will determine the amount of 
benefit payable with respect to the par-
ticipant under title IV of ERISA tak-
ing into account the limitations in sec-
tions 4022(g) and 4044(e) (and cor-
responding provisions of these regula-
tions), and will determine the present 
value of that amount as of the termi-
nation date, using PBGC interest rates 
and factors in effect on the termi-
nation date. 

(iii) Facts and circumstances. The 
PBGC may, however, utilize a different 
date of determination if warranted by 
the facts and circumstances of a par-
ticular case. 

(2) Limitation on benefit reduction. Ex-
cept as provided in paragraph (a)(1) of 
this section, the PBGC will reduce ben-
efits with respect to a participant or 
beneficiary by no more than the great-
er of— 

(i) Ten percent per month; or 
(ii) The amount of benefit per month 

in excess of the maximum 
guaranteeable benefit payable under 
section 4022(b)(3)(B) of ERISA, deter-
mined without adjustment for age and 
benefit form. 

(3) PBGC notice to participant or bene-
ficiary. Before effecting a benefit reduc-
tion pursuant to this paragraph, the 
PBGC will notify the participant or 
beneficiary in writing of the amount of 
the net overpayment and of the 
amount of the reduced benefit com-
puted under this section. 

(4) Waiver of de minimis amounts. The 
PBGC may, in its discretion, decide not 
to recoup net overpayments that it de-
termines to be de minimis. 

(5) Final installment. The PBGC will 
cease recoupment one month early if 
the amount remaining to be recouped 
in the final month is less than the 
amount of the monthly reduction. 

(b) Full repayment through recoupment. 
Recoupment under this section con-
stitutes full repayment of the net over-
payment. 

[63 FR 29354, May 29, 1998, as amended at 76 
FR 34604, June 14, 2011] 

§ 4022.83 PBGC reimbursement of ben-
efit underpayments. 

When the PBGC determines that 
there has been a net benefit under-
payment made with respect to a partic-
ipant, it shall pay the participant or 
beneficiary the amount of the net un-
derpayment, determined in accordance 
with § 4022.81(c), in a single payment. 

[61 FR 34028, July 1, 1996, as amended at 63 
FR 29355, May 29, 1998] 

Subpart F—Certain Payments 
Owed Upon Death 

SOURCE: 67 FR 16957, Apr. 8, 2002, unless 
otherwise noted. 

§ 4022.91 When do these rules apply? 

(a) Types of benefits. Provided the 
conditions in paragraphs (b) and (c) of 
this section are satisfied, these rules 
(§§ 4022.91 through 4022.95) apply to any 
benefits we may owe you (including 
benefits we owe you because your plan 
owed them) at the time of your death, 
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such as a payment of a lump-sum ben-
efit that we calculated as of your 
plan’s termination date but have not 
yet paid you or a back payment to re-
imburse you for monthly underpay-
ments. We may owe you benefits at the 
time of your death if— 

(1) You are a participant in a termi-
nated plan; 

(2) You are a beneficiary (including 
an alternate payee) of a participant; or 

(3) You are a designee or other payee 
(e.g., a participant’s next of kin) under 
these rules, as explained in § 4022.93. 

(b) Payments do not continue after 
death. These rules apply only if pay-
ments do not continue after your 
death. (If payments continue after your 
death, we will make up any under-
payment to you at the time of your 
death under the rule in § 4022.81(d)(2)(i) 
by paying it to the person who is enti-
tled to receive those continuing pay-
ments.) Payments do not continue 
after your death if— 

(1) Your benefit is not in the form of 
a joint-and-survivor or other annuity 
under which payments may continue 
after your death (e.g., a certain-and- 
continuous annuity); 

(2) Your benefit is in the form of a 
joint-and-survivor annuity and the per-
son designated to receive survivor ben-
efits died before you; or 

(3) Your benefit is in the form of an-
other type of annuity under which pay-
ments may continue after your death 
(e.g., a certain-and-continuous annu-
ity) but you die with no payments 
owed for future periods. 

(c) Time of death. These rules apply 
only if you die— 

(1) On or after the date we take over 
your plan (as trustee); or 

(2) Before the date we take over your 
plan, to the extent that, by that date, 
the plan administrator has not paid all 
benefits owed to you at the time of 
your death. 

(d) Effect of plan or will. These rules 
apply even if there is a contrary provi-
sion in a plan or will. 

§ 4022.92 What definitions do I need to 
know for these rules? 

You need to know three definitions 
from § 4001.2 of this chapter (PBGC, per-
son, and plan) and the following defini-
tions: 

‘‘We’’ means the PBGC. 

‘‘You’’ means the person to whom we 
may owe benefits at the time of death. 

§ 4022.93 Who will get benefits the 
PBGC may owe me at the time of 
my death? 

(a) In general. Except as provided in 
paragraphs (b) and (c) of this section 
(which explain what happens if you die 
before the date we take over your plan 
or within 180 days after the date we 
take over your plan), we will pay any 
benefits we owe you at the time of your 
death to the person(s) surviving you in 
the following order— 

(1) Designee with the PBGC. The per-
son(s) you designated with us to get 
any benefits we may owe you at the 
time of your death. See § 4022.94 for in-
formation on designating with us. 

(2) Spouse. Your spouse. We will con-
sider a person to whom you are mar-
ried to be your spouse even if you and 
that person are separated, unless a de-
cree of divorce or annulment has been 
entered in a court. 

(3) Children. Your children and de-
scendants of your deceased children. 

(i) Adopted children. In determining 
who is a child or descendant, an adopt-
ed child is treated the same way as a 
natural child. 

(ii) Child dies before parent. If one of 
your children dies before you, any of 
your grandchildren through that de-
ceased child will equally divide that 
deceased child’s share; if one of your 
grandchildren through that deceased 
child dies before that deceased child, 
any of your great-grandchildren 
through that deceased grandchild will 
equally divide that deceased grand-
child’s share; and so on. 

(4) Parents. Your parents. A parent 
includes an adoptive parent. 

(5) Estate. Your estate, provided your 
estate is open. 

(6) Next of kin. Your next of kin in ac-
cordance with applicable state law. 

(b) Pre-trusteeship deaths. If you die 
before the date we take over your plan 
and, by that date, the plan adminis-
trator has not paid all benefits owed to 
you at the time of your death, we will 
pay any benefits we owe you at the 
time of your death to the person(s) des-
ignated by or under the plan to get 
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those benefits (provided the designa-
tion clearly applies to those benefits). 
If there is no such designation, we will 
pay those benefits to your spouse, chil-
dren, parents, estate, or next of kin 
under the rules in paragraphs (a) (2) 
through (a)(6) of this section. 

(c) Deaths shortly after trusteeship. If 
you die within 180 days after the date 
we take over your plan and you have 
not designated anyone with the PBGC 
under paragraph (a)(1) of this section, 
we will pay any benefits we owe you at 
the time of your death to the person(s) 
designated by or under the plan to get 
those benefits (provided the designa-
tion clearly applies to those benefits) 
before paying those benefits to your 
spouse, children, parents, estate, or 
next of kin under the rules in para-
graphs (a) (2) through (a)(6) of this sec-
tion. 

§ 4022.94 What are the PBGC’s rules on 
designating a person to get benefits 
the PBGC may owe me at the time 
of my death? 

(a) When you may designate. At any 
time on or after the date we take over 
your plan, you may designate with us 
who will get any benefits we owe you 
at the time of your death. 

(b) Change of designee. If you want to 
change the person(s) you designate 
with us, you must submit another des-
ignation to us. 

(c) If your designee dies before you—(1) 
In general. If the person(s) you des-
ignate with us dies before you or at the 
same time as you, we will treat you as 
not having designated anyone with us 
(unless you named an alternate des-
ignee who survives you). Therefore, 
you should keep your designation with 
us current. 

(2) Simultaneous deaths. If you and a 
person you designated die as a result of 
the same event, we will treat you and 
that person as having died at the same 
time, provided you and that person die 
within 30 days of each other. 

§ 4022.95 Examples. 

The following examples show how the 
rules in §§ 4022.91 through 4022.94 apply. 
For examples on how these rules apply 
in the case of a certain-and-continuous 
annuity, see § 4022.104. 

At the time of his death, Charlie was 
receiving payments under a joint-and- 
survivor annuity. Charlie designated 
Ellen to receive survivor benefits under 
his joint-and-survivor annuity. We un-
derpaid Charlie for periods before his 
death. At the time of his death, we 
owed Charlie a back payment to reim-
burse him for those underpayments. 

(a) Example 1: where surviving bene-
ficiary is alive at participant’s death. 
Ellen survived Charlie. As explained in 
§ 4022.91(b), because Ellen is entitled to 
survivor benefits under the joint-and- 
survivor annuity, we would pay Ellen 
the back payment. 

(b) Example 2: where surviving bene-
ficiary predeceases participant. Ellen 
died before Charlie. As explained in 
§§ 4022.91(b) and 4022.93, because benefits 
do not continue after Charlie’s death 
under the joint-and-survivor annuity, 
we would pay the back payment to the 
person(s) Charlie designated to receive 
any payments we might owe him at the 
time of his death. If Charlie did not 
designate anyone to receive those pay-
ments or his designee died before him, 
we would pay the back payment to the 
person(s) surviving Charlie in the fol-
lowing order: spouse, children, parents, 
estate and next of kin. 

Subpart G—Certain-and-Contin-
uous and Similar Annuity Pay-
ments Owed for Future Peri-
ods After Death 

SOURCE: 67 FR 16958, Apr. 8, 2002, unless 
otherwise noted. 

§ 4022.101 When do these rules apply? 

(a) In general. These rules (§§ 4022.101 
through 4022.104) apply only if you die— 

(1) Required payments for future peri-
ods. Without having received all re-
quired payments for future periods 
under a form of annuity promising 
that, regardless of a participant’s 
death, there will be annuity payments 
for a certain period of time (e.g., a cer-
tain-and-continuous annuity) or until a 
certain amount is paid (e.g., a cash-re-
fund annuity or installment-refund an-
nuity); 
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(2) No surviving beneficiary. Without a 
surviving beneficiary designated to re-
ceive the payments described in para-
graph (a)(1) of this section; and 

(3) Time of death. (i) On or after the 
date we take over your plan (as trust-
ee); or 

(ii) Before the date we take over your 
plan, to the extent that, by that date, 
the plan administrator has not paid 
any required payments for future peri-
ods. 

(b) Effect of plan or will. These rules 
apply even if there is a contrary provi-
sion in a plan or will. 

(c) Payments owed at time of death. See 
§§ 4022.91 through 4022.95 for rules that 
apply to benefits we may owe you at 
the time of your death, such as a cor-
rection for monthly underpayments. 

§ 4022.102 What definitions do I need 
to know for these rules? 

You need to know three definitions 
from § 4001.2 of this chapter (PBGC, per-
son, and plan) and the following defini-
tions: 

‘‘We’’ means the PBGC. 
‘‘You’’ means the person who might 

die— 
(1) Without having received all re-

quired payments for future periods 
under a form of annuity promising 
that, regardless of a participant’s 
death, there will be annuity payments 
for a certain period of time (e.g., a cer-
tain-and-continuous annuity) or until a 
certain amount is paid (e.g., a cash-re-
fund annuity or installment-refund an-
nuity); and 

(2) Without a surviving beneficiary 
designated to receive the payments de-
scribed in paragraph (1) of this defini-
tion. 

§ 4022.103 Who will get benefits if I die 
when payments for future periods 
under a certain-and-continuous or 
similar annuity are owed upon my 
death? 

If you die at a time when payments 
are owed for future periods under a 
form of annuity promising that, re-
gardless of a participant’s death, there 
will be annuity payments for a certain 
period of time (e.g., a certain-and-con-
tinuous annuity) or until a certain 
amount is paid (e.g., a cash-refund an-
nuity or installment-refund annuity), 
and there is no surviving beneficiary 

designated to receive such payments, 
we will pay the remaining payments to 
the person determined under the rules 
in § 4022.93. 

§ 4022.104 Examples. 

The following examples show how the 
rules in §§ 4022.101 through 4022.103 and 
4022.91 through 4022.94 apply in the case 
of a certain-and-continuous annuity. 

(a) C&C annuity with no underpayment. At 
the time of his death, Charlie was receiving 
payments (in the correct amount) under a 5- 
year certain-and-continuous annuity. Char-
lie designated Ellen to receive any payments 
we might owe for periods after his death (but 
did not designate an alternate beneficiary to 
receive those payments in case Ellen died be-
fore him). Charlie died with three years of 
payments remaining. 

(1) Example 1: where surviving beneficiary 
predeceases participant. Ellen died before 
Charlie. As explained in §§ 4022.103 and 
4022.93, we would pay the remaining three 
years of payments to the person(s) surviving 
Charlie in the following order: spouse, chil-
dren, parents, estate and next of kin. 

(2) Example 2: where surviving beneficiary 
dies during certain period. Ellen survived 
Charlie and lived another year. We pay Ellen 
one year of payments. As explained in 
§§ 4022.103 and 4022.93, we would pay the re-
maining two years of payments to the person 
Ellen designated to receive any payments we 
might owe for periods after Ellen’s death. If 
Ellen did not designate anyone to receive 
those payments or her designee died before 
her, we would pay the remaining year of pay-
ments to the person(s) surviving Ellen in the 
following order: spouse, children, parents, es-
tate, next of kin. 

(b) C&C annuity with underpayment. At the 
time of his death, Charlie was receiving pay-
ments under a 5-year certain-and-continuous 
annuity. Charlie designated Ellen to receive 
any payments we might owe for periods after 
his death. We underpaid Charlie for periods 
before his death. At the time of his death, we 
owed Charlie a back payment to reimburse 
him for those underpayments. 

(1) Example 3: where participant dies during 
certain period. Charlie died with three years 
of payments remaining. Ellen survived Char-
lie and lived at least another three years. We 
pay Ellen the remaining three years of pay-
ments. As explained in § 4022.91(b), because 
Ellen is entitled to survivor benefits under 
the certain-and-continuous annuity, we 
would pay Ellen the back payment for the 
underpayments to Charlie (and for any un-
derpayments to Ellen). 

(2) Example 4: where participant and sur-
viving beneficiary die during certain period. 
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Charlie died with three years of payments re-
maining. Ellen survived Charlie and lived an-
other year. We paid Ellen one year of pay-
ments. Ellen designated Jean to receive any 
payments we might owe for periods after 
Ellen’s death. Jean survived Ellen and lives 
at least another two years. We pay Jean the 
remaining two years of payments. As ex-
plained in § 4022.91(b), because Jean is enti-
tled to survivor benefits under the certain- 
and-continuous annuity, we would pay Jean 
the back payment for the underpayments to 
Charlie (and for any underpayments to 
Ellen). 

(3) Example 5: where participant dies after 
certain period. Charlie died after receiving 
seven years of payments. As explained in 
§§ 4022.91(b) and 4022.93, because benefits do 
not continue after Charlie’s death under the 
certain-and-continuous annuity, we would 
pay the back payment to the person(s) Char-
lie designated to receive any payments we 
might owe him at the time of his death in 
case he died after the end of certain period. 
If Charlie did not designate anyone to re-
ceive those payments or his designee died be-
fore him, we would pay the back payment to 
the person(s) surviving Charlie in the fol-
lowing order: spouse, children, parents, es-
tate and next of kin. 

APPENDIXES A AND B TO PART 4022
[RESERVED] 

APPENDIX C TO PART 4022—LUMP SUM 
INTEREST RATES FOR PRIVATE-SEC-
TOR PAYMENTS 

[In using this table: 

(1) To determine the applicable rate set for 
any given month (month x), use the applica-
ble 12-year rate for the second preceding 
month (month x¥2) to find the cor-
responding rate set. The applicable 12-year 
rate for the second preceding month is the 
12-year rate from the corporate bond yield 
curve described in section 430(h)(2)(D)(ii) of 
the Code determined without regard to 24- 
month averaging for the second month pre-
ceding the month of the desired applicable 
rate set. 

(2) For benefits for which the participant 
or beneficiary is entitled to be in pay status 
on the valuation date, the immediate annu-
ity rate shall apply. 

(3) For benefits for which the deferral pe-
riod is y years (where y is an integer and 0 
< y ≤ 7), interest rate i1 shall apply from the 
valuation date for a period of y years; there-
after the immediate annuity rate shall 
apply. 

(4) For benefits for which the deferral pe-
riod is y years (where y is an integer and 7 
< y ≤ 15), interest rate i2 shall apply from the 
valuation date for a period of y¥7 years; in-
terest rate i1 shall apply for the following 7 
years; thereafter the immediate annuity rate 
shall apply. 

(5) For benefits for which the deferral pe-
riod is y years (where y is an integer and y 
> 15), interest rate i3 shall apply from the 
valuation date for a period of y¥15 years; in-
terest rate i2 shall apply for the following 8 
years; interest rate i1 shall apply for the fol-
lowing 7 years; thereafter the immediate an-
nuity rate shall apply.] 

FOR PLANS WITH A VALUATION DATE ON OR AFTER JANUARY 1, 2021 

Applicable 12-year rate for month x¥2 
(percent) 

Applicable rate set for month x 

Immediate 
annuity rate 

(percent) 

Deferred annuity rates 
(percent) 

i1 i2 i3 

Below 3.18 ............................................................................ 0.00 4.00 4.00 4.00 
3.18 to 3.40 ........................................................................... 0.25 4.00 4.00 4.00 
3.41 to 3.63 ........................................................................... 0.50 4.00 4.00 4.00 
3.64 to 3.87 ........................................................................... 0.75 4.00 4.00 4.00 
3.88 to 4.10 ........................................................................... 1.00 4.00 4.00 4.00 
4.11 to 4.34 ........................................................................... 1.25 4.00 4.00 4.00 
4.35 to 4.57 ........................................................................... 1.50 4.00 4.00 4.00 
4.58 to 4.81 ........................................................................... 1.75 4.00 4.00 4.00 
4.82 to 5.04 ........................................................................... 2.00 4.00 4.00 4.00 
5.05 to 5.28 ........................................................................... 2.25 4.00 4.00 4.00 
5.29 to 5.51 ........................................................................... 2.50 4.00 4.00 4.00 
5.52 to 5.75 ........................................................................... 2.75 4.00 4.00 4.00 
5.76 to 5.98 ........................................................................... 3.00 4.00 4.00 4.00 
5.99 to 6.22 ........................................................................... 3.25 4.00 4.00 4.00 
6.23 to 6.46 ........................................................................... 3.50 4.00 4.00 4.00 
6.47 to 6.69 ........................................................................... 3.75 4.00 4.00 4.00 
6.70 to 6.93 ........................................................................... 4.00 4.00 4.00 4.00 
6.94 to 7.16 ........................................................................... 4.25 4.00 4.00 4.00 
7.17 to 7.40 ........................................................................... 4.50 4.00 4.00 4.00 
7.41 to 7.64 ........................................................................... 4.75 4.00 4.00 4.00 
7.65 to 7.87 ........................................................................... 5.00 4.25 4.00 4.00 
7.88 to 8.11 ........................................................................... 5.25 4.50 4.00 4.00 
8.12 to 8.35 ........................................................................... 5.50 4.75 4.00 4.00 
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FOR PLANS WITH A VALUATION DATE ON OR AFTER JANUARY 1, 2021—Continued 

Applicable 12-year rate for month x¥2 
(percent) 

Applicable rate set for month x 

Immediate 
annuity rate 

(percent) 

Deferred annuity rates 
(percent) 

i1 i2 i3 

8.36 to 8.58 ........................................................................... 5.75 5.00 4.00 4.00 
8.59 to 8.82 ........................................................................... 6.00 5.25 4.00 4.00 
8.83 to 9.06 ........................................................................... 6.25 5.50 4.25 4.00 
9.07 to 9.30 ........................................................................... 6.50 5.75 4.50 4.00 
9.31 to 9.53 ........................................................................... 6.75 6.00 4.75 4.00 
9.54 to 9.78 ........................................................................... 7.00 6.25 5.00 4.00 
9.79 to 10.02 ......................................................................... 7.25 6.50 5.25 4.00 
Above 10.02 .......................................................................... 7.50 6.75 5.50 4.00 

[85 FR 55591, Sept. 9, 2020] 

PART 4022B—AGGREGATE LIMITS 
ON GUARANTEED BENEFITS 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1322B. 

§ 4022B.1 Aggregate payments limita-
tion. 

(a) Benefits with respect to two or more 
plans. If a person (or persons) is enti-
tled to benefits payable with respect to 
one participant in two or more plans, 
the aggregate benefits payable by 
PBGC from its funds is limited by 

§ 4022.22 of this chapter (without regard 
to § 4022.22(a)). The PBGC will deter-
mine the limitation as of the date of 
the last plan termination. 

(b) Benefits with respect to two or more 
participants. The PBGC will not aggre-
gate the benefits payable with respect 
to one participant with the benefits 
payable with respect to any other par-
ticipant (e.g., if an individual is enti-
tled to benefits both as a participant 
and as the spouse of a deceased partici-
pant). 

[67 FR 16959, Apr. 8, 2002] 
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SUBCHAPTER E—PLAN TERMINATIONS 

PART 4041—TERMINATION OF 
SINGLE-EMPLOYER PLANS 

Subpart A—General Provisions 

Sec. 
4041.1 Purpose and scope. 
4041.2 Definitions. 
4041.3 Computation of time; filing and 

issuance rules. 
4041.4 Disaster relief. 
4041.5 Record retention and availability. 
4041.6 Effect of failure to provide required 

information. 
4041.7 Challenges to plan termination under 

collective bargaining agreement. 
4041.8 Post-termination amendments. 

Subpart B—Standard Termination Process 

4041.21 Requirements for a standard termi-
nation. 

4041.22 Administration of plan during pend-
ency of termination process. 

4041.23 Notice of intent to terminate. 
4041.24 Notices of plan benefits. 
4041.25 Standard termination notice. 
4041.26 PBGC review of standard termi-

nation notice. 
4041.27 Notice of annuity information. 
4041.28 Closeout of plan. 
4041.29 Post-distribution certification. 
4041.30 Requests for deadline extensions. 
4041.31 Notice of noncompliance. 

Subpart C—Distress Termination Process 

4041.41 Requirements for a distress termi-
nation. 

4041.42 Administration of plan during termi-
nation process. 

4041.43 Notice of intent to terminate. 
4041.44 PBGC review of notice of intent to 

terminate. 
4041.45 Distress termination notice. 
4041.46 PBGC determination of compliance 

with requirements for distress termi-
nation. 

4041.47 PBGC determination of plan suffi-
ciency/insufficiency. 

4041.48 Sufficient plans; notice require-
ments. 

4041.49 Verification of plan sufficiency prior 
to closeout. 

4041.50 Closeout of plan. 
4041.51 Disclosure of information by plan 

administrator in distress termination. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341, 1344, 
1350. 

SOURCE: 62 FR 60428, Nov. 7, 1997, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4041.1 Purpose and scope. 

This part sets forth the rules and pro-
cedures for terminating a single-em-
ployer plan in a standard or distress 
termination under section 4041 of 
ERISA, the exclusive means of volun-
tarily terminating a plan. 

§ 4041.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: affected party, 
annuity, benefit liabilities, Code, con-
tributing sponsor, controlled group, 
distress termination, distribution date, 
EIN, employer, ERISA, guaranteed 
benefit, insurer, irrevocable commit-
ment, IRS, mandatory employee con-
tributions, normal retirement age, no-
tice of intent to terminate, PBGC, per-
son, plan administrator, plan year, PN, 
single-employer plan, standard termi-
nation, termination date, and title IV 
benefit. In addition, for purposes of 
this part: 

Distress termination notice means the 
notice filed with the PBGC pursuant to 
§ 4041.45. 

Distribution notice means the notice 
issued to the plan administrator by the 
PBGC pursuant to § 4041.47(c) upon the 
PBGC’s determination that the plan 
has sufficient assets to pay at least 
guaranteed benefits. 

Majority owner means, with respect to 
a contributing sponsor of a single-em-
ployer plan, an individual who owns, 
directly or indirectly, 50 percent or 
more (taking into account the con-
structive ownership rules of section 
414(b) and (c) of the Code) of— 

(1) An unincorporated trade or busi-
ness; 

(2) The capital interest or the profits 
interest in a partnership; or 

(3) Either the voting stock of a cor-
poration or the value of all of the stock 
of a corporation. 

Notice of noncompliance means a no-
tice issued to a plan administrator by 
the PBGC pursuant to § 4041.31 advising 
the plan administrator that the re-
quirements for a standard termination 
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have not been satisfied and that the 
plan is an ongoing plan. 

Notice of plan benefits means the no-
tice to each participant and bene-
ficiary required by § 4041.24. 

Participant means— 

(1) Any individual who is currently in 
employment covered by the plan and 
who is earning or retaining credited 
service under the plan, including any 
individual who is considered covered 
under the plan for purposes of meeting 
the minimum participation require-
ments but who, because of offset or 
similar provisions, does not have any 
accrued benefits; 

(2) Any nonvested individual who is 
not currently in employment covered 
by the plan but who is earning or re-
taining credited service under the plan; 
and 

(3) Any individual who is retired or 
separated from employment covered by 
the plan and who is receiving benefits 
under the plan or is entitled to begin 
receiving benefits under the plan in the 
future, excluding any such individual 
to whom an insurer has made an irrev-
ocable commitment to pay all the ben-
efits to which the individual is entitled 
under the plan. 

Plan benefits means benefit liabilities 
determined as of the termination date 
(taking into account the rules in 
§ 4041.8(a)). 

Proposed termination date means the 
date specified as such by the plan ad-
ministrator in the notice of intent to 
terminate or, if later, in the standard 
or distress termination notice. 

Residual assets means the plan assets 
remaining after all plan benefits and 
other liabilities (e.g., PBGC premiums) 
of the plan have been satisfied (taking 
into account the rules in § 4041.8(b)). 

Standard termination notice means the 
notice filed with the PBGC pursuant to 
§ 4041.25. 

State guaranty association means an 
association of insurers created by a 
State, the District of Columbia, or the 
Commonwealth of Puerto Rico to pay 
benefits and to continue coverage, 
within statutory limits, under life and 
health insurance policies and annuity 
contracts when an insurer fails. 

§ 4041.3 Computation of time; filing 
and issuance rules. 

(a) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period under this part. A proposed ter-
mination date may be any day, includ-
ing a weekend or Federal holiday. 

(b) Filing with the PBGC—(1) Method 
and date of filing. The PBGC applies the 
rules in subpart A of part 4000 of this 
chapter to determine permissible 
methods of filing with the PBGC under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that a submis-
sion under this part was filed with the 
PBGC. 

(2) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(c) Issuance to third parties. The fol-
lowing rules apply to affected parties 
(other than the PBGC). For purposes of 
this paragraph (c), a person entitled to 
notice under the spin-off/termination 
transaction rules of § 4041.23(c) or 
§ 4041.24(f) is treated as an affected 
party. 

(1) Method and date of issuance. The 
PBGC applies the rules in subpart B of 
part 4000 of this chapter to determine 
permissible methods of issuance under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that an issuance 
under this part was provided. 

(2) Omission of affected parties. The 
failure to issue any notice to an af-
fected party (other than any employee 
organization) within the specified time 
period will not cause the notice to be 
untimely if— 

(i) After-discovered affected parties. 
The plan administrator could not rea-
sonably have been expected to know of 
the affected party, and issues the no-
tice promptly after discovering the af-
fected party; or 

(ii) Unlocated participants. The plan 
administrator could not locate the af-
fected party after making reasonable 
efforts, and issues the notice promptly 
in the event the affected party is lo-
cated. 

(3) Deceased participants. In the case 
of a deceased participant, the plan ad-
ministrator need not issue a notice to 
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the participant’s estate if the estate is 
not entitled to a distribution. 

(4) Form of notices to affected parties. 
All notices to affected parties must be 
readable and written in a manner cal-
culated to be understood by the aver-
age plan participant. The plan adminis-
trator may provide additional informa-
tion with a notice only if the informa-
tion is not misleading. 

(5) Foreign languages. The plan ad-
ministrator of a plan that (as of the 
proposed termination date) covers the 
numbers or percentages in § 2520.104b– 
10(e) of this title of participants lit-
erate only in the same non-English lan-
guage must, for any notice to affected 
parties— 

(i) Include a prominent legend in that 
common non-English language advis-
ing them how to obtain assistance in 
understanding the notice; or 

(ii) Provide the notice in that com-
mon non-English language to those af-
fected parties literate only in that lan-
guage. 

[62 FR 60428, Nov. 7, 1997, as amended at 68 
FR 61353, Oct. 28, 2003] 

§ 4041.4 Disaster relief. 

When the President of the United 
States declares that, under the Dis-
aster Relief Act (42 U.S.C. 5121, 5122(2), 
5141(b)), a major disaster exists, the Ex-
ecutive Director of the PBGC (or his or 
her designee) may, by issuing one or 
more notices of disaster relief, extend 
by up to 180 days any due date under 
this part. 

§ 4041.5 Record retention and avail-
ability. 

(a) Retention requirement—(1) Persons 
subject to requirement; records to be re-
tained. Each contributing sponsor and 
the plan administrator of a plan termi-
nating in a standard termination, or in 
a distress termination that closes out 
in accordance with § 4041.50, must 
maintain all records necessary to dem-
onstrate compliance with section 4041 
of ERISA and this part. If a contrib-
uting sponsor or the plan adminis-
trator maintains information in ac-
cordance with this section, the other(s) 
need not maintain that information. 

(2) Retention period. The records de-
scribed in paragraph (a)(1) of this sec-
tion must be preserved for six years 

after the date when the post-distribu-
tion certification under this part is 
filed with the PBGC. 

(3) Electronic recordkeeping. The con-
tributing sponsor or plan adminis-
trator may use electronic media for 
maintenance and retention of records 
required by this part in accordance 
with the requirements of subpart E of 
part 4000 of this chapter. 

(b) Availability of records. The contrib-
uting sponsor or plan administrator 
must make all records needed to deter-
mine compliance with section 4041 of 
ERISA and this part available to the 
PBGC upon request for inspection and 
photocopying (or, for electronic 
records, inspection, electronic copying, 
and printout) at the location where 
they are kept (or another, mutually 
agreeable, location) and must submit 
such records to the PBGC within 30 
days after the date of a written request 
by the PBGC or by a later date speci-
fied therein. 

[68 FR 61353, Oct. 28, 2003] 

§ 4041.6 Effect of failure to provide re-
quired information. 

If a plan administrator fails to pro-
vide any information required under 
this part within the specified time 
limit, the PBGC may assess a penalty 
under section 4071 of ERISA. The PBGC 
may also pursue any other equitable or 
legal remedies available to it under the 
law, including, if appropriate, the 
issuance of a notice of noncompliance 
under § 4041.31. 

[62 FR 60428, Nov. 7, 1997, as amended at 81 
FR 29766, May 13, 2016] 

§ 4041.7 Challenges to plan termi-
nation under collective bargaining 
agreement. 

(a) Suspension upon formal challenge to 
termination—(1) Notice of formal chal-
lenge. (i) If the PBGC is advised, before 
its review period under § 4041.26(a) ends, 
or before issuance of a notice of inabil-
ity to determine sufficiency or a dis-
tribution notice under § 4041.47(b) or (c), 
that a formal challenge to the termi-
nation has been initiated as described 
in paragraph (c) of this section, the 
PBGC will suspend the termination 
proceeding and so advise the plan ad-
ministrator in writing. 
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(ii) If the PBGC is advised of a chal-
lenge described in paragraph (a)(1)(i) of 
this section after the time specified 
therein, the PBGC may suspend the 
termination proceeding and will so ad-
vise the plan administrator in writing. 

(2) Standard terminations. During any 
period of suspension in a standard ter-
mination— 

(i) The running of all time periods 
specified in ERISA or this part rel-
evant to the termination will be sus-
pended; and 

(ii) The plan administrator must 
comply with the prohibitions in 
§ 4041.22. 

(3) Distress terminations. During any 
period of suspension in a distress ter-
mination— 

(i) The issuance by the PBGC of any 
notice of inability to determine suffi-
ciency or distribution notice will be 
stayed or, if any such notice was pre-
viously issued, its effectiveness will be 
stayed; 

(ii) The plan administrator must 
comply with the prohibitions in 
§ 4041.42; and 

(iii) The plan administrator must file 
a distress termination notice with the 
PBGC pursuant to § 4041.45. 

(b) Existing collective bargaining agree-
ment. For purposes of this section, an 
existing collective bargaining agree-
ment means a collective bargaining 
agreement that has not been made in-
operative by a judicial ruling and, by 
its terms, either has not expired or is 
extended beyond its stated expiration 
date because neither of the collective 
bargaining parties took the required 
action to terminate it. When a collec-
tive bargaining agreement no longer 
meets these conditions, it ceases to be 
an ‘‘existing collective bargaining 
agreement,’’ whether or not any or all 
of its terms may continue to apply by 
operation of law. 

(c) Formal challenge to termination. A 
formal challenge to a plan termination 
asserting that the termination would 
violate the terms and conditions of an 
existing collective bargaining agree-
ment is initiated when— 

(1) Any procedure specified in the 
collective bargaining agreement for re-
solving disputes under the agreement 
commences; or 

(2) Any action before an arbitrator, 
administrative agency or board, or 
court under applicable labor-manage-
ment relations law commences. 

(d) Resolution of challenge. Imme-
diately upon the final resolution of the 
challenge, the plan administrator must 
notify the PBGC in writing of the out-
come of the challenge, provide the 
PBGC with a copy of any award or 
order, and, if the validity of the pro-
posed termination has been upheld, ad-
vise the PBGC whether the proposed 
termination is to proceed. The final 
resolution ends the suspension period 
under paragraph (a) of this section. 

(1) Challenge sustained. If the final 
resolution is that the proposed termi-
nation violates an existing collective 
bargaining agreement, the PBGC will 
dismiss the termination proceeding, all 
actions taken to effect the plan termi-
nation will be null and void, and the 
plan will be an ongoing plan. In this 
event, in a distress termination, 
§ 4041.42(d) will apply as of the date of 
the dismissal by the PBGC. 

(2) Termination sustained. If the final 
resolution is that the proposed termi-
nation does not violate an existing col-
lective bargaining agreement and the 
plan administrator has notified the 
PBGC that the termination is to pro-
ceed, the PBGC will reactivate the ter-
mination proceeding by sending a writ-
ten notice thereof to the plan adminis-
trator, and— 

(i) The termination proceeding will 
continue from the point where it was 
suspended; 

(ii) All actions taken to effect the 
termination before the suspension will 
be effective; 

(iii) Any time periods that were sus-
pended will resume running from the 
date of the PBGC’s notice of the reac-
tivation of the proceeding; 

(iv) Any time periods that had fewer 
than 15 days remaining will be ex-
tended to the 15th day after the date of 
the PBGC’s notice, or such later date 
as the PBGC may specify; and 

(v) In a distress termination, the 
PBGC will proceed to issue a notice of 
inability to determine sufficiency or a 
distribution notice (or reactivate any 
such notice stayed under paragraph 
(a)(3) of this section), either with or 
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without first requesting updated infor-
mation from the plan administrator 
pursuant to § 4041.45(c). 

(e) Final resolution of challenge. A for-
mal challenge to a proposed termi-
nation is finally resolved when— 

(1) The parties involved in the chal-
lenge enter into a settlement that re-
solves the challenge; 

(2) A final award, administrative de-
cision, or court order is issued that is 
not subject to review or appeal; or 

(3) A final award, administrative de-
cision, or court order is issued that is 
not appealed, or review or enforcement 
of which is not sought, within the time 
for filing an appeal or requesting re-
view or enforcement. 

(f) Involuntary termination by the 
PBGC. Notwithstanding any other pro-
vision of this section, the PBGC retains 
the authority in any case to initiate a 
plan termination in accordance with 
the provisions of section 4042 of ERISA. 

§ 4041.8 Post-termination amendments. 

(a) Plan benefits. A participant’s or 
beneficiary’s plan benefits are deter-
mined under the plan’s provisions in ef-
fect on the plan’s termination date. 
Notwithstanding the preceding sen-
tence, an amendment that is adopted 
after the plan’s termination date is 
taken into account with respect to a 
participant’s or beneficiary’s plan ben-
efits to the extent the amendment— 

(1) Does not decrease the value of the 
participant’s or beneficiary’s plan ben-
efits under the plan’s provisions in ef-
fect on the termination date; and 

(2) Does not eliminate or restrict any 
form of benefit available to the partici-
pant or beneficiary on the plan’s termi-
nation date. 

(b) Residual assets. In a plan in which 
participants or beneficiaries will re-
ceive some or all of the plan’s residual 
assets based on an allocation formula, 
the amount of the plan’s residual as-
sets and each participant’s or bene-
ficiary’s share thereof is determined 
under the plan’s provisions in effect on 
the plan’s termination date. Notwith-
standing the preceding sentence, an 
amendment adopted after the plan’s 
termination date is taken into account 
with respect to a participant’s or bene-
ficiary’s allocation of residual assets to 
the extent the amendment does not de-

crease the value of the participant’s or 
beneficiary’s allocation of residual as-
sets under the plan’s provisions in ef-
fect on the termination date. 

(c) Permitted decreases. For purposes 
of this section, an amendment shall 
not be treated as decreasing the value 
of a participant’s or beneficiary’s plan 
benefits or allocation of residual assets 
to the extent— 

(1) The decrease is necessary to meet 
a qualification requirement under sec-
tion 401 of the Code; 

(2) The participant’s or beneficiary’s 
allocation of residual assets is paid in 
the form of an increase in the partici-
pant’s or beneficiary’s plan benefits; or 

(3) The decrease is offset by assets 
that would otherwise revert to the con-
tributing sponsor or by additional con-
tributions. 

(d) Distress terminations. In the case of 
a distress termination, a participant’s 
or beneficiary’s benefit liabilities are 
determined as of the termination date 
in the same manner as plan benefits 
under this section. 

Subpart B—Standard Termination 
Process 

§ 4041.21 Requirements for a standard 
termination. 

(a) Notice and distribution require-
ments. A standard termination is valid 
if the plan administrator— 

(1) Issues a notice of intent to termi-
nate to all affected parties (other than 
the PBGC) in accordance with § 4041.23; 

(2) Issues notices of plan benefits to 
all affected parties entitled to plan 
benefits in accordance with § 4041.24; 

(3) Files a standard termination no-
tice with the PBGC in accordance with 
§ 4041.25; 

(4) Distributes the plan’s assets in 
satisfaction of plan benefits in accord-
ance with § 4041.28(a) and (c); and 

(5) In the case of a spin-off/termi-
nation transaction (as defined in 
§ 4041.23(c)), issues the notices required 
by § 4041.23(c), § 4041.24(f), and 
§ 4041.27(a)(2) in accordance with such 
sections. 

(b) Plan sufficiency—(1) Commitment to 
make plan sufficient. A contributing 
sponsor of a plan or any other member 
of the plan’s controlled group may 
make a commitment to contribute any 
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additional sums necessary to enable 
the plan to satisfy plan benefits in ac-
cordance with § 4041.28. A commitment 
will be valid only if— 

(i) It is made to the plan; 
(ii) It is in writing, signed by the con-

tributing sponsor or controlled group 
member(s); and 

(iii) In any case in which the person 
making the commitment is the subject 
of a bankruptcy liquidation or reorga-
nization proceeding, as described in 
§ 4041.41(c)(1) or (c)(2), the commitment 
is approved by the court before which 
the liquidation or reorganization pro-
ceeding is pending or a person not in 
bankruptcy unconditionally guaran-
tees to meet the commitment at or be-
fore the time distribution of assets is 
required. 

(2) Alternative treatment of majority 
owner’s benefit. A majority owner may 
elect to forgo receipt of his or her plan 
benefits to the extent necessary to en-
able the plan to satisfy all other plan 
benefits in accordance with § 4041.28. 
Any such alternative treatment of the 
majority owner’s plan benefits is valid 
only if— 

(i) The majority owner’s election is 
in writing; 

(ii) In any case in which the plan 
would require the spouse of the major-
ity owner to consent to distribution of 
the majority owner’s receipt of his or 
her plan benefits in a form other than 
a qualified joint and survivor annuity, 
the spouse consents in writing to the 
election; 

(iii) The majority owner makes the 
election and the spouse consents dur-
ing the time period beginning with the 
date of issuance of the first notice of 
intent to terminate and ending with 
the date of the last distribution; and 

(iv) Neither the majority owner’s 
election nor the spouse’s consent is in-
consistent with a qualified domestic 
relations order (as defined in section 
206(d)(3) of ERISA). 

§ 4041.22 Administration of plan dur-
ing pendency of termination proc-
ess. 

(a) In general. A plan administrator 
may distribute plan assets in connec-
tion with the termination of the plan 
only in accordance with the provisions 
of this part. From the first day the 

plan administrator issues a notice of 
intent to terminate to the last day of 
the PBGC’s review period under 
§ 4041.26(a), the plan administrator 
must continue to carry out the normal 
operations of the plan. During that 
time period, except as provided in para-
graph (b) of this section, the plan ad-
ministrator may not— 

(1) Purchase irrevocable commit-
ments to provide any plan benefits; or 

(2) Pay benefits attributable to em-
ployer contributions, other than death 
benefits, in any form other than an an-
nuity. 

(b) Exception. The plan administrator 
may pay benefits attributable to em-
ployer contributions either through 
the purchase of irrevocable commit-
ments or in a form other than an annu-
ity if— 

(1) The participant has separated 
from active employment or is other-
wise permitted under the Code to re-
ceive the distribution; 

(2) The distribution is consistent 
with prior plan practice; and 

(3) The distribution is not reasonably 
expected to jeopardize the plan’s suffi-
ciency for plan benefits. 

§ 4041.23 Notice of intent to terminate. 

(a) Notice requirement—(1) In general. 
At least 60 days and no more than 90 
days before the proposed termination 
date, the plan administrator must 
issue a notice of intent to terminate to 
each person (other than the PBGC) 
that is an affected party as of the pro-
posed termination date. In the case of 
a beneficiary of a deceased participant 
or an alternate payee, the plan admin-
istrator must issue a notice of intent 
to terminate promptly to any person 
that becomes an affected party after 
the proposed termination date and on 
or before the distribution date. 

(2) Early issuance of NOIT. The PBGC 
may consider a notice of intent to ter-
minate to be timely under paragraph 
(a)(1) of this section if the notice was 
early by a de minimis number of days 
and the PBGC finds that the early 
issuance was the result of administra-
tive error. 

(b) Contents of notice. The PBGC’s 
standard termination forms and in-
structions package includes a model 
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notice of intent to terminate. The no-
tice of intent to terminate must in-
clude— 

(1) Identifying information. The name 
and PN of the plan, the name and EIN 
of each contributing sponsor, and the 
name, address, and telephone number 
of the person who may be contacted by 
an affected party with questions con-
cerning the plan’s termination; 

(2) Intent to terminate plan. A state-
ment that the plan administrator in-
tends to terminate the plan in a stand-
ard termination as of a specified pro-
posed termination date and will notify 
the affected party if the proposed ter-
mination date is changed to a later 
date or if the termination does not 
occur; 

(3) Sufficiency requirement. A state-
ment that, in order to terminate in a 
standard termination, plan assets must 
be sufficient to provide all plan bene-
fits under the plan; 

(4) Cessation of accruals. A statement 
(as applicable) that— 

(i) Benefit accruals will cease as of 
the termination date, but will continue 
if the plan does not terminate; 

(ii) A plan amendment has been 
adopted under which benefit accruals 
will cease, in accordance with section 
204(h) of ERISA, as of the proposed ter-
mination date or a specified date be-
fore the proposed termination date, 
whether or not the plan is terminated; 
or 

(iii) Benefit accruals ceased, in ac-
cordance with section 204(h) of ERISA, 
as of a specified date before the notice 
of intent to terminate was issued; 

(5) Annuity information. If required 
under § 4041.27, the annuity information 
described therein; 

(6) Benefit information. A statement 
that each affected party entitled to 
plan benefits will receive a written no-
tification regarding his or her plan 
benefits; 

(7) Summary plan description. A state-
ment as to how an affected party enti-
tled to receive the latest updated sum-
mary plan description under section 
104(b) of ERISA can obtain it. 

(8) Continuation of monthly benefits. 
For persons who are, as of the proposed 
termination date, in pay status, a 
statement (as applicable)— 

(i) That their monthly (or other peri-
odic) benefit amounts will not be af-
fected by the plan’s termination; or 

(ii) Explaining how their monthly (or 
other periodic) benefit amounts will be 
affected under plan provisions); and 

(9) Extinguishment of guarantee. A 
statement that after plan assets have 
been distributed in full satisfaction of 
all plan benefits under the plan with 
respect to a participant or a bene-
ficiary of a deceased participant, either 
by the purchase of irrevocable commit-
ments (annuity contracts) or by an al-
ternative form of distribution provided 
for under the plan, the PBGC no longer 
guarantees that participant’s or bene-
ficiary’s plan benefits. 

(c) Spin-off/termination transactions. In 
the case of a transaction in which a 
single defined benefit plan is split into 
two or more plans and there is a rever-
sion of residual assets to an employer 
upon the termination of one or more 
but fewer than all of the resulting 
plans (a ‘‘spin-off/termination trans-
action’’), the plan administrator must, 
within the time period specified in 
paragraph (a) of this section, provide a 
notice describing the transaction to all 
participants, beneficiaries of deceased 
participants, and alternate payees in 
the original plan who are, as of the pro-
posed termination date, covered by an 
ongoing plan. 

§ 4041.24 Notices of plan benefits. 

(a) Notice requirement. The plan ad-
ministrator must, no later than the 
time the plan administrator files the 
standard termination notice with the 
PBGC, issue a notice of plan benefits to 
each person (other than the PBGC and 
any employee organization) who is an 
affected party as of the proposed termi-
nation date. In the case of a bene-
ficiary of a deceased participant or an 
alternate payee, the plan adminis-
trator must issue a notice of plan bene-
fits promptly to any person that be-
comes an affected party after the pro-
posed termination date and on or be-
fore the distribution date. 

(b) Contents of notice. The plan admin-
istrator must include in each notice of 
plan benefits— 

(1) The name and PN of the plan, the 
name and EIN of each contributing 
sponsor, and the name, address, and 
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telephone number of an individual who 
may be contacted to answer questions 
concerning plan benefits; 

(2) The proposed termination date 
given in the notice of intent to termi-
nate and any extended proposed termi-
nation date under § 4041.25(b); 

(3) If the amount of plan benefits set 
forth in the notice is an estimate, a 
statement that the amount is an esti-
mate and that plan benefits paid may 
be greater than or less than the esti-
mate; 

(4) Except in the case of an affected 
party in pay status for more than one 
year as of the proposed termination 
date— 

(i) The personal data (if available) 
needed to calculate the affected party’s 
plan benefits, along with a statement 
requesting that the affected party 
promptly correct any information he 
or she believes to be incorrect; and 

(ii) If any of the personal data needed 
to calculate the affected party’s plan 
benefits is not available, the best avail-
able data, along with a statement in-
forming the affected party of the data 
not available and affording him or her 
the opportunity to provide it; and 

(5) The information in paragraphs (c) 
through (e) of this section, as applica-
ble. 

(c) Benefits of persons in pay status. 
For an affected party in pay status as 
of the proposed termination date, the 
plan administrator must include in the 
notice of plan benefits— 

(1) The amount and form of the par-
ticipant’s or beneficiary’s plan benefits 
payable as of the proposed termination 
date; 

(2) The amount and form of plan ben-
efits, if any, payable to a beneficiary 
upon the participant’s death and the 
name of the beneficiary; and 

(3) The amount and date of any in-
crease or decrease in the benefit sched-
uled to occur (or that has already oc-
curred) after the proposed termination 
date and an explanation of the increase 
or decrease, including, where applica-
ble, a reference to the pertinent plan 
provision. 

(d) Benefits of persons with valid elec-
tions or de minimis benefits. For an af-
fected party who, as of the proposed 
termination date, has validly elected a 
form and starting date with respect to 

plan benefits not yet in pay status, or 
with respect to whom the plan admin-
istrator has determined that a non-
consensual lump sum distribution will 
be made, the plan administrator must 
include in the notice of plan benefits— 

(1) The amount and form of the per-
son’s plan benefits payable as of the 
projected benefit starting date, and 
what that date is; 

(2) The information in paragraphs 
(c)(2) and (c)(3) of this section; 

(3) If the plan benefits will be paid in 
any form other than a lump sum and 
the age at which, or form in which, the 
plan benefits will be paid differs from 
the normal retirement benefit— 

(i) The age or form stated in the plan; 
and 

(ii) The age or form adjustment fac-
tors; and 

(4) If the plan benefits will be paid in 
a lump sum— 

(i) An explanation of when a lump 
sum may be paid without the consent 
of the participant or the participant’s 
spouse; 

(ii) A description of the mortality 
table used to convert to the lump sum 
benefit (e.g., the mortality table pub-
lished by the IRS in Revenue Ruling 
95–6, 1995–1 C.B. 80) and a reference to 
the pertinent plan provisions; 

(iii) A description of the interest rate 
to be used to convert to the lump sum 
benefit (e.g., the 30-year Treasury rate 
for the third month before the month 
in which the lump sum is distributed), 
a reference to the pertinent plan provi-
sion, and (if known) the applicable in-
terest rate; 

(iv) An explanation of how interest 
rates are used to calculate lump sums; 

(v) A statement that the use of a 
higher interest rate results in a small-
er lump sum amount; and 

(vi) A statement that the applicable 
interest rate may change before the 
distribution date. 

(e) Benefits of all other persons not in 
pay status. For any other affected party 
not described in paragraph (c) or (d) of 
this section (or described therein only 
with respect to a portion of the af-
fected party’s plan benefits), the plan 
administrator must include in the no-
tice of plan benefits— 

(1) The amount and form of the per-
son’s plan benefits payable at normal 
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retirement age in any one form per-
mitted under the plan; 

(2) Any alternative benefit forms, in-
cluding those payable to a beneficiary 
upon the person’s death either before 
or after benefits commence; 

(3) If the person is or may become en-
titled to a benefit that would be pay-
able before normal retirement age, the 
amount and form of benefit that would 
be payable at the earliest benefit com-
mencement date (or, if more than one 
such form is payable at the earliest 
benefit commencement date, any one 
of those forms) and whether the benefit 
commencing on such date would be 
subject to future reduction; and 

(4) If the plan benefits may be paid in 
a lump sum, the information in para-
graph (d)(4) of this section. 

(f) Spin-off/termination transactions. In 
the case of a spin-off/termination 
transaction (as defined in § 4041.23(c)), 
the plan administrator must, no later 
than the time the plan administrator 
files the standard termination notice 
for any terminating plan, provide all 
participants, beneficiaries of deceased 
participants, and alternate payees in 
the original plan who are (as of the 
proposed termination date) covered by 
an ongoing plan with a notice of plan 
benefits containing the information in 
paragraphs (b) through (e) of this sec-
tion. 

§ 4041.25 Standard termination notice. 

(a) Notice requirement. The plan ad-
ministrator must file with the PBGC a 
standard termination notice, con-
sisting of the PBGC Form 500, com-
pleted in accordance with the instruc-
tions thereto, on or before the 180th 
day after the proposed termination 
date. 

(b) Change of proposed termination 
date. The plan administrator may, in 
the standard termination notice, select 
a proposed termination date that is 
later than the date specified in the no-
tice of intent to terminate, provided it 
is not later than 90 days after the ear-
liest date on which a notice of intent 
to terminate was issued to any affected 
party. 

(c) Request for IRS determination letter. 
To qualify for the distribution deadline 
in § 4041.28(a)(1)(ii), the plan adminis-
trator must submit to the IRS a valid 

request for a determination of the 
plan’s qualification status upon termi-
nation (‘‘determination letter’’) by the 
time the standard termination notice 
is filed. 

§ 4041.26 PBGC review of standard ter-
mination notice. 

(a) Review period—(1) In general. The 
PBGC will notify the plan adminis-
trator in writing of the date on which 
it received a complete standard termi-
nation notice at the address provided 
in the PBGC’s standard termination 
forms and instructions package. If the 
PBGC does not issue a notice of non-
compliance under § 4041.31 during its 60- 
day review period following such date, 
the plan administrator must proceed to 
close out the plan in accordance with 
§ 4041.28. 

(2) Extension of review period. The 
PBGC and the plan administrator may, 
before the expiration of the PBGC re-
view period in paragraph (a)(1) of this 
section, agree in writing to extend that 
period. 

(b) If standard termination notice is in-
complete—(1) For purposes of timely fil-
ing. If the standard termination notice 
is incomplete, the PBGC may, based on 
the nature and extent of the omission, 
provide the plan administrator an op-
portunity to complete the notice. In 
such a case, the standard termination 
notice will be deemed to have been 
complete as of the date when originally 
filed for purposes of § 4041.25(a), pro-
vided the plan administrator provides 
the missing information by the later 
of— 

(i) The 180th day after the proposed 
termination date; or 

(ii) The 30th day after the date of the 
PBGC notice that the filing was incom-
plete. 

(2) For purposes of PBGC review period. 
If the standard termination notice is 
completed under paragraph (b)(1) of 
this section, the PBGC will determine 
whether the notice will be deemed to 
have been complete as of the date when 
originally filed for purposes of deter-
mining when the PBGC’s review period 
begins under § 4041.26(a)(1). 

(c) Additional information—(1) Dead-
line for providing additional information. 
The PBGC may in any case require the 
submission of additional information 
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relevant to the termination pro-
ceeding. Any such additional informa-
tion becomes part of the standard ter-
mination notice and must be submitted 
within 30 days after the date of a writ-
ten request by the PBGC, or within a 
different time period specified therein. 
The PBGC may in its discretion short-
en the time period where it determines 
that the interests of the PBGC or par-
ticipants may be prejudiced by a delay 
in receipt of the information. 

(2) Effect on termination proceeding. A 
request for additional information will 
suspend the running of the PBGC’s 60- 
day review period. The review period 
will begin running again on the day the 
required information is received and 
continue for the greater of— 

(i) The number of days remaining in 
the review period; or 

(ii) Five regular business days. 

§ 4041.27 Notice of annuity informa-
tion. 

(a) Notice requirement—(1) In general. 
The plan administrator must provide 
notices in accordance with this section 
to each affected party entitled to plan 
benefits other than an affected party 
whose plan benefits will be distributed 
in the form of a nonconsensual lump 
sum. 

(2) Spin-off/termination transactions. 
The plan administrator must provide 
the information in paragraph (d) of this 
section to a person entitled to notice 
under §§ 4041.23(c) or 4041.24(f), at the 
same time and in the same manner as 
required for an affected party. 

(b) Content of notice. The plan admin-
istrator must include, as part of the 
notice of intent to terminate— 

(1) Identity of insurers. The name and 
address of the insurer or insurers from 
whom (if known), or (if not) from 
among whom, the plan administrator 
intends to purchase irrevocable com-
mitments (annuity contracts); 

(2) Change in identity of insurers. A 
statement that if the plan adminis-
trator later decides to select a dif-
ferent insurer, affected parties will re-
ceive a supplemental notice no later 
than 45 days before the distribution 
date; and 

(3) State guaranty association coverage 
information. A statement informing the 
affected party— 

(i) That once the plan distributes a 
benefit in the form of an annuity pur-
chased from an insurance company, the 
insurance company takes over the re-
sponsibility for paying that benefit; 

(ii) That all states, the District of 
Columbia, and the Commonwealth of 
Puerto Rico have established ‘‘guar-
anty associations’’ to protect policy 
holders in the event of an insurance 
company’s financial failure; 

(iii) That a guaranty association is 
responsible for all, part, or none of the 
annuity if the insurance company can-
not pay; 

(iv) That each guaranty association 
has dollar limits on the extent of its 
guaranty coverage, along with a gen-
eral description of the applicable dollar 
coverage limits; 

(v) That in most cases the policy 
holder is covered by the guaranty asso-
ciation for the state where he or she 
lives at the time the insurance com-
pany fails to pay; and 

(vi) How to obtain the addresses and 
telephone numbers of guaranty asso-
ciation offices from the PBGC (as de-
scribed in the applicable forms and in-
structions package). 

(c) Where insurer(s) not known—(1) Ex-
tension of deadline for notice. If the iden-
tity-of-insurer information in para-
graph (b)(1) of this section is not 
known at the time the plan adminis-
trator is required to provide it to an af-
fected party as part of a notice of in-
tent to terminate, the plan adminis-
trator must instead provide it in a sup-
plemental notice under paragraph (d) 
of this section. 

(2) Alternative NOIT information. A 
plan administrator that qualifies for 
the extension in paragraph (c)(1) of this 
section with respect to a notice of in-
tent to terminate must include therein 
(in lieu of the information in paragraph 
(b) of this section) a statement that— 

(i) Irrevocable commitments (annu-
ity contracts) may be purchased from 
an insurer to provide some or all of the 
benefits under the plan; 

(ii) The insurer or insurers have not 
yet been identified; and 

(iii) Affected parties will be notified 
at a later date (but no later than 45 
days before the distribution date) of 
the name and address of the insurer or 
insurers from whom (if known), or (if 
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not) from among whom, the plan ad-
ministrator intends to purchase irrev-
ocable commitments (annuity con-
tracts). 

(d) Supplemental notice. The plan ad-
ministrator must provide a supple-
mental notice to an affected party in 
accordance with this paragraph (d) if 
the plan administrator did not pre-
viously notify the affected party of the 
identity of insurer(s) or, after having 
previously notified the affected party 
of the identity of insurer(s), decides to 
select a different insurer. A failure to 
provide a required supplemental notice 
to an affected party will be deemed to 
be a failure to comply with the notice 
of intent to terminate requirements. 

(1) Deadline for supplemental notice. 
The deadline for issuing the supple-
mental notice is 45 days before the af-
fected party’s distribution date (or, in 
the case of an employee organization, 
45 days before the earliest distribution 
date for any affected party that it rep-
resents). 

(2) Content of supplemental notice. The 
supplemental notice must include— 

(i) The identity-of-insurer informa-
tion in paragraph (b)(1) of this section; 

(ii) The information regarding 
change of identity of insurer(s) in para-
graph (b)(2) of this section; and 

(iii) Unless the state guaranty asso-
ciation coverage information in para-
graph (b)(3) of this section was pre-
viously provided to the affected party, 
such information and the extinguish-
ment-of-guarantee information in 
§ 4041.23(b)(9). 

§ 4041.28 Closeout of plan. 

(a) Distribution deadline—(1) In gen-
eral. Unless a notice of noncompliance 
is issued under § 4041.31(a), the plan ad-
ministrator must complete the dis-
tribution of plan assets in satisfaction 
of plan benefits (through priority cat-
egory 6 under section 4044 of ERISA 
and part 4044 of this chapter) by the 
later of— 

(i) 180 days after the expiration of the 
PBGC’s 60-day (or extended) review pe-
riod under § 4041.26(a); or 

(ii) If the plan administrator meets 
the requirements of § 4041.25(c), 120 days 
after receipt of a favorable determina-
tion from the IRS. 

(2) Revocation of notice of noncompli-
ance. If the PBGC revokes a notice of 
noncompliance issued under § 4041.31(a), 
the distribution deadline is extended 
until the 180th day after the date of the 
revocation. 

(3) Missing participants and bene-
ficiaries. The distribution deadline is 
considered met with respect to a miss-
ing distributee to whom subpart A of 
part 4050 of this chapter applies if the 
benefit transfer amount for the missing 
distributee is considered timely trans-
ferred to PBGC under subpart A of part 
4050 of this chapter. 

(b) Assets insufficient to satisfy plan 
benefits. If, at the time of any distribu-
tion, the plan administrator deter-
mines that plan assets are not suffi-
cient to satisfy all plan benefits (with 
assets determined net of other liabil-
ities, including PBGC premiums), the 
plan administrator may not make any 
further distribution of assets to effect 
the plan’s termination and must 
promptly notify the PBGC. 

(c) Method of distribution—(1) In gen-
eral. The plan administrator must, in 
accordance with all applicable require-
ments under the Code and ERISA, dis-
tribute plan assets in satisfaction of all 
plan benefits by purchase of an irrev-
ocable commitment from an insurer or 
in another permitted form. 

(2) Lump sum calculations. In the ab-
sence of evidence establishing that an-
other date is the ‘‘annuity starting 
date’’ under the Code, the distribution 
date is the ‘‘annuity starting date’’ for 
purposes of— 

(i) Calculating the present value of 
plan benefits that may be provided in a 
form other than by purchase of an ir-
revocable commitment from an insurer 
(e.g., in selecting the interest rate(s) to 
be used to value a lump sum distribu-
tion); and 

(ii) Determining whether plan bene-
fits will be paid in such other form. 

(3) Selection of insurer. In the case of 
plan benefits that will be provided by 
purchase of an irrevocable commit-
ment from an insurer, the plan admin-
istrator must select the insurer in ac-
cordance with the fiduciary standards 
of Title I of ERISA. 

(4) Participating annuity contracts. In 
the case of a plan in which any residual 



877 

Pension Benefit Guaranty Corporation § 4041.30 

assets will be distributed to partici-
pants, a participating annuity contract 
may be purchased to satisfy the re-
quirement that annuities be provided 
by the purchase of irrevocable commit-
ments only if the portion of the price 
of the contract that is attributable to 
the participation feature— 

(i) Is not taken into account in deter-
mining the amount of residual assets; 
and 

(ii) Is not paid from residual assets 
allocable to participants. 

(5) Missing participants. The plan ad-
ministrator must distribute plan bene-
fits to missing participants in accord-
ance with subpart A of part 4050 of this 
chapter. 

(d) Provision of annuity contract. If 
plan benefits are provided through the 
purchase of irrevocable commitments— 

(1) Either the plan administrator or 
the insurer must, within 30 days after 
it is available, provide each participant 
and beneficiary with a copy of the an-
nuity contract or certificate showing 
the insurer’s name and address and 
clearly reflecting the insurer’s obliga-
tion to provide the participant’s or 
beneficiary’s plan benefits; and 

(2) If such a contract or certificate is 
not provided to the participant or ben-
eficiary by the date on which the post- 
distribution certification is required to 
be filed in order to avoid the assess-
ment of penalties under § 4041.29(b), the 
plan administrator must, no later than 
that date, provide the participant and 
beneficiary with a notice that in-
cludes— 

(i) A statement that the obligation 
for providing the participant’s or bene-
ficiary’s plan benefits has transferred 
to the insurer; 

(ii) The name and address of the in-
surer; 

(iii) The name, address, and tele-
phone number of the person designated 
by the insurer to answer questions con-
cerning the annuity; and 

(iv) A statement that the participant 
or beneficiary will receive from the 
plan administrator or insurer a copy of 
the annuity contract or a certificate 
showing the insurer’s name and address 
and clearly reflecting the insurer’s ob-

ligation to provide the participant’s or 
beneficiary’s plan benefits. 

[62 FR 60428, Nov. 7, 1997, as amended at 82 
FR 60818, Dec. 22, 2017] 

§ 4041.29 Post-distribution certifi-
cation. 

(a) Filing requirement. The plan ad-
ministrator must either— 

(1) Within 30 days after the last dis-
tribution date for any affected party, 
file with PBGC a post-distribution cer-
tification (PBGC Form 501), completed 
in accordance with the instructions 
thereto; or 

(2)(i) Within 30 days after the last 
distribution date for any affected 
party, certify to PBGC, in the manner 
prescribed in the instructions to PBGC 
Form 501, that the plan assets have 
been distributed as required, and 

(ii) Within 60 days after the last dis-
tribution date for any affected party, 
file a post-distribution certification 
(PBGC Form 501), completed in accord-
ance with the instructions thereto. 

(b) Assessment of penalties. PBGC will 
assess a penalty for a late filing under 
paragraph (a) of this section only if the 
required information is filed more than 
90 days after the distribution deadline 
(including extensions) under 
§ 4041.28(a). 

[85 FR 6060, Feb. 4, 2020] 

§ 4041.30 Requests for deadline exten-
sions. 

(a) In general. The PBGC may in its 
discretion extend a deadline for taking 
action under this subpart to a later 
date. The PBGC will grant such an ex-
tension where it finds compelling rea-
sons why it is not administratively fea-
sible for the plan administrator (or 
other persons acting on behalf of the 
plan administrator) to take the action 
until the later date and the delay is 
brief. The PBGC will consider— 

(1) The length of the delay; and 
(2) Whether ordinary business care 

and prudence in attempting to meet 
the deadline is exercised. 

(b) Time of extension request. Any re-
quest for an extension under paragraph 
(a) of this section that is filed later 
than the 15th day before the applicable 
deadline must include a justification 
for not filing the request earlier. 
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(c) IRS determination letter requests. 
Any request for an extension under 
paragraph (a) of this section of the 
deadline in § 4041.25(c) for submitting a 
determination letter request to the 
IRS (in order to qualify for the dis-
tribution deadline in § 4041.28(a)(1)(ii)) 
will be deemed to be granted unless the 
PBGC notifies the plan administrator 
otherwise within 60 days after receipt 
of the request (or, if later, by the end 
of the PBGC’s review period under 
§ 4041.26(a)). The PBGC will notify the 
plan administrator in writing of the 
date on which it receives such request. 

(d) Statutory deadlines not extendable. 
The PBGC will not— 

(1) Pre-distribution deadlines. (i) Ex-
tend the 60-day time limit under 
§ 4041.23(a) for issuing the notice of in-
tent to terminate; or 

(ii) Waive the requirement in 
§ 4041.24(a) that the notice of plan bene-
fits be issued by the time the plan ad-
ministrator files the standard termi-
nation notice with the PBGC; or 

(2) Post-distribution deadlines. Extend 
a filing deadline under § 4041.29(a). 

[62 FR 60428, Nov. 7, 1997, as amended at 85 
FR 6061, Feb. 4, 2020] 

§ 4041.31 Notice of noncompliance. 

(a) Failure to meet pre-distribution re-
quirements—(1) In general. Except as 
provided in paragraphs (a)(2) and (c) of 
this section, the PBGC will issue a no-
tice of noncompliance within the 60- 
day (or extended) time period pre-
scribed by § 4041.26(a) whenever it de-
termines that— 

(i) The plan administrator failed to 
issue the notice of intent to terminate 
to all affected parties (other than the 
PBGC) in accordance with § 4041.23; 

(ii) The plan administrator failed to 
issue notices of plan benefits to all af-
fected parties entitled to plan benefits 
in accordance with § 4041.24; 

(iii) The plan administrator failed to 
file the standard termination notice in 
accordance with § 4041.25; 

(iv) As of the distribution date pro-
posed in the standard termination no-
tice, plan assets will not be sufficient 
to satisfy all plan benefits under the 
plan; or 

(v) In the case of a spin-off/termi-
nation transaction (as described in 
§ 4041.23(c)), the plan administrator 

failed to issue any notice required by 
§ 4041.23(c), § 4041.24(f), or § 4041.27(a)(2) 
in accordance with such section. 

(2) Interests of participants. The PBGC 
may decide not to issue a notice of 
noncompliance based on a failure to 
meet a requirement under paragraphs 
(a)(1)(i) through (a)(1)(iii) or (a)(1)(v) of 
this section if it determines that 
issuance of the notice would be incon-
sistent with the interests of partici-
pants and beneficiaries. 

(3) Continuing authority. The PBGC 
may issue a notice of noncompliance or 
suspend the termination proceeding 
based on a failure to meet a require-
ment under paragraphs (a)(1)(i) 
through (a)(1)(v) of this section after 
expiration of the 60-day (or extended) 
time period prescribed by § 4041.26(a) 
(including upon audit) if the PBGC de-
termines such action is necessary to 
carry out the purposes of Title IV. 

(b) Failure to meet distribution require-
ments—(1) In general. If the PBGC de-
termines, as part of an audit or other-
wise, that the plan administrator has 
not satisfied any distribution require-
ment of § 4041.28(a) or (c), it may issue 
a notice of noncompliance. 

(2) Criteria. In deciding whether to 
issue a notice of noncompliance under 
paragraph (b)(1) of this section, the 
PBGC may consider— 

(i) The nature and extent of the fail-
ure to satisfy a requirement of 
§ 4041.28(a) or (c); 

(ii) Any corrective action taken by 
the plan administrator; and 

(iii) The interests of participants and 
beneficiaries. 

(3) Late distributions. The PBGC will 
not issue a notice of noncompliance for 
failure to distribute timely based on 
any facts disclosed in the post-distribu-
tion certification if 60 or more days 
have passed from the PBGC’s receipt of 
the post-distribution certification. The 
60-day period may be extended by 
agreement between the plan adminis-
trator and the PBGC. 

(c) Correction of errors. The PBGC will 
not issue a notice of noncompliance 
based solely on the plan administra-
tor’s inclusion of erroneous informa-
tion (or omission of correct informa-
tion) in a notice required to be pro-
vided to any person under this part if— 
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(1) The PBGC determines that the 
plan administrator acted in good faith 
in connection with the error; 

(2) The plan administrator corrects 
the error no later than— 

(i) In the case of an error in the no-
tice of plan benefits under § 4041.24, the 
latest date an election notice may be 
provided to the person; or 

(ii) In any other case, as soon as 
practicable after the plan adminis-
trator knows or should know of the 
error, or by any later date specified by 
the PBGC; and 

(3) The PBGC determines that the 
delay in providing the correct informa-
tion will not substantially harm any 
person. 

(d) Reconsideration. A plan adminis-
trator may request reconsideration of a 
notice of noncompliance in accordance 
with the rules prescribed in part 4003, 
subpart C. 

(e) Consequences of notice of non-
compliance—(1) Effect on termination. A 
notice of noncompliance ends the 
standard termination proceeding, nul-
lifies all actions taken to terminate 
the plan, and renders the plan an ongo-
ing plan. A notice of noncompliance is 
effective upon the expiration of the pe-
riod within which the plan adminis-
trator may request reconsideration 
under paragraph (d) of this section or, 
if reconsideration is requested, a deci-
sion by the PBGC upholding the notice. 
However, once a notice is issued, the 
running of all time periods specified in 
ERISA or this part relevant to the ter-
mination will be suspended, and the 
plan administrator may take no fur-
ther action to terminate the plan (ex-
cept by initiation of a new termi-
nation) unless and until the notice is 
revoked. A plan administrator that 
still desires to terminate a plan must 
initiate the termination process again, 
starting with the issuance of a new no-
tice of intent to terminate. 

(2) Effect on plan administration. If the 
PBGC issues a notice of noncompli-
ance, the prohibitions in § 4041.22(a)(1) 
and (a)(2) will cease to apply— 

(i) Upon expiration of the period dur-
ing which reconsideration may be re-
quested or, if earlier, at the time the 
plan administrator decides not to re-
quest reconsideration; or 

(ii) If reconsideration is requested, 
upon PBGC issuance of a decision on 
reconsideration upholding the notice of 
noncompliance. 

(3) Revocation of notice of noncompli-
ance. If a notice of noncompliance is re-
voked, unless the PBGC provides other-
wise, any time period suspended by the 
issuance of the notice will resume run-
ning from the date of the revocation. 
In no case will the review period under 
§ 4041.26(a) end less than 60 days from 
the date the PBGC received the stand-
ard termination notice. 

(f) If no notice of noncompliance is 
issued. A standard termination is 
deemed to be valid if— 

(1) The plan administrator files a 
standard termination notice under 
§ 4041.25 and the PBGC does not issue a 
notice of noncompliance pursuant to 
§ 4041.31(a); and 

(2) The plan administrator files a 
post-distribution certification under 
§ 4041.29 and the PBGC does not issue a 
notice of noncompliance pursuant to 
§ 4041.31(b). 

(g) Notice to affected parties. Upon a 
decision by the PBGC on reconsider-
ation affirming the issuance of a notice 
of noncompliance or, if earlier, upon 
the plan administrator’s decision not 
to request reconsideration, the plan ad-
ministrator must notify the affected 
parties (other than the PBGC), and any 
persons who were provided notice 
under § 4041.23(c), in writing that the 
plan is not going to terminate or, if ap-
plicable, that the termination was in-
valid but that a new notice of intent to 
terminate is being issued. 

Subpart C—Distress Termination 
Process 

§ 4041.41 Requirements for a distress 
termination. 

(a) Distress requirements. A plan may 
be terminated in a distress termination 
only if— 

(1) The plan administrator issues a 
notice of intent to terminate to each 
affected party in accordance with 
§ 4041.43 at least 60 days and (except 
with PBGC approval) not more than 90 
days before the proposed termination 
date; 

(2) The plan administrator files a dis-
tress termination notice with the 



880 

29 CFR Ch. XL (7–1–23 Edition) § 4041.41 

PBGC in accordance with § 4041.45 no 
later than 120 days after the proposed 
termination date; and 

(3) The PBGC determines that each 
contributing sponsor and each member 
of its controlled group satisfy one of 
the distress criteria set forth in para-
graph (c) of this section. 

(b) Effect of failure to satisfy require-
ments. (1) Except as provided in para-
graph (b)(2)(i) of this section, if the 
plan administrator does not satisfy all 
of the requirements for a distress ter-
mination, any action taken to effect 
the plan termination is null and void, 
and the plan is an ongoing plan. A plan 
administrator who still desires to ter-
minate the plan must initiate the ter-
mination process again, starting with 
the issuance of a new notice of intent 
to terminate. 

(2)(i) The PBGC may, upon its own 
motion, waive any requirement with 
respect to notices to be filed with the 
PBGC under paragraph (a)(1) or (a)(2) of 
this section if the PBGC believes that 
it will be less costly or administra-
tively burdensome to the PBGC to do 
so. The PBGC will not entertain re-
quests for waivers under this para-
graph. 

(ii) Notwithstanding any other provi-
sion of this part, the PBGC retains the 
authority in any case to initiate a plan 
termination in accordance with the 
provisions of section 4042 of ERISA. 

(c) Distress criteria. In a distress ter-
mination, each contributing sponsor 
and each member of its controlled 
group must satisfy at least one (but 
not necessarily the same one) of the 
following criteria in order for a distress 
termination to occur: 

(1) Liquidation. This criterion is met 
if, as of the proposed termination 
date— 

(i) A person has filed or had filed 
against it a petition seeking liquida-
tion in a case under title 11, United 
States Code, or under a similar federal 
law or law of a State or political sub-
division of a State, or a case described 
in paragraph (e)(2) of this section has 
been converted to such a case; and 

(ii) The case has not been dismissed. 
(2) Reorganization. This criterion is 

met if— 
(i) As of the proposed termination 

date, a person has filed or had filed 

against it a petition seeking reorga-
nization in a case under title 11, United 
States Code, or under a similar law of 
a state or a political subdivision of a 
state, or a case described in paragraph 
(e)(1) of this section has been converted 
to such a case; 

(ii) As of the proposed termination 
date, the case has not been dismissed; 

(iii) The person notifies the PBGC of 
any request to the bankruptcy court 
(or other appropriate court in a case 
under such similar law of a state or a 
political subdivision of a state) for ap-
proval of the plan termination by con-
currently filing with the PBGC a copy 
of the motion requesting court ap-
proval, including any documents sub-
mitted in support of the request; and 

(iv) The bankruptcy court or other 
appropriate court determines that, un-
less the plan is terminated, such person 
will be unable to pay all its debts pur-
suant to a plan of reorganization and 
will be unable to continue in business 
outside the reorganization process and 
approves the plan termination. 

(3) Inability to continue in business. 
This criterion is met if a person dem-
onstrates to the satisfaction of the 
PBGC that, unless a distress termi-
nation occurs, the person will be un-
able to pay its debts when due and to 
continue in business. 

(4) Unreasonably burdensome pension 
costs. This criterion is met if a person 
demonstrates to the satisfaction of the 
PBGC that the person’s costs of pro-
viding pension coverage have become 
unreasonably burdensome solely as a 
result of declining covered employment 
under all single-employer plans for 
which that person is a contributing 
sponsor. 

(d) Non-duplicative efforts. (1) If a per-
son requests approval of the plan ter-
mination by a court, as described in 
paragraph (c)(2) of this section, the 
PBGC— 

(i) Will normally enter an appearance 
to request that the court make specific 
findings as to whether the contributing 
sponsor or controlled group member 
meets the distress test in paragraph 
(c)(3) of this section, or state that it is 
unable to make such findings; 

(ii) Will provide the court with any 
information it has that may be ger-
mane to the court’s ruling; 
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(iii) Will, if the person has requested, 
or later requests, a determination by 
the PBGC under paragraph (c)(3) of this 
section, defer action on the request 
until the court makes its determina-
tion; and 

(iv) Will be bound by a final and non- 
appealable order of the court. 

(2) If a person requests a determina-
tion by the PBGC under paragraph 
(c)(3) of this section, the PBGC deter-
mines that the distress criterion is not 
met, and the person thereafter requests 
approval of the plan termination by a 
court, as described in paragraph (c)(2) 
of this section, the PBGC will advise 
the court of its determination and 
make its administrative record avail-
able to the court. 

(e) Non-recognition of certain actions. 
If the PBGC finds that a person under-
took any action or failed to act for the 
principal purpose of satisfying any of 
the distress criteria contained in para-
graph (c) of this section, rather than 
for a reasonable business purpose, the 
PBGC will disregard such act or failure 
to act in determining whether the per-
son has satisfied any of those criteria. 

(f) Requests for deadline extensions. 
The PBGC may extend any deadline 
under this subpart in accordance with 
the rules described in section § 4041.30, 
except that the PBGC will not extend— 

(1) Pre-distribution deadlines. The 60- 
day time limit under § 4041.43(a) for 
issuing the notice of intent to termi-
nate; or 

(2) Post-distribution deadlines. The 
deadline under § 4041.50 for filing the 
post-distribution certification. 

§ 4041.42 Administration of plan dur-
ing termination process. 

(a) General rule. Except to the extent 
specifically prohibited by this section, 
during the pendency of termination 
proceedings the plan administrator 
must continue to carry out the normal 
operations of the plan, such as putting 
participants into pay status, collecting 
contributions due the plan, and invest-
ing plan assets. 

(b) Prohibitions after issuing notice of 
intent to terminate. The plan adminis-
trator may not make loans to plan par-
ticipants beginning on the first day he 
or she issues a notice of intent to ter-
minate, and from that date until a dis-

tribution is permitted pursuant to 
§ 4041.50, the plan administrator may 
not— 

(1) Distribute plan assets pursuant 
to, or (except as required by this part) 
take any other actions to implement, 
the termination of the plan; 

(2) Pay benefits attributable to em-
ployer contributions, other than death 
benefits, in any form other than as an 
annuity; or 

(3) Purchase irrevocable commit-
ments to provide benefits from an in-
surer. 

(c) Limitation on benefit payments on 
or after proposed termination date. Be-
ginning on the proposed termination 
date, the plan administrator must re-
duce benefits to the level determined 
under part 4022, subpart D, of this chap-
ter. 

(d) Failure to qualify for distress termi-
nation. In any case where the PBGC de-
termines, pursuant to § 4041.44(c) or 
§ 4041.46(c)(1), that the requirements for 
a distress termination are not satis-
fied— 

(1) The prohibitions in paragraph (b) 
of this section, other than those in 
paragraph (b)(1), will cease to apply— 

(i) Upon expiration of the period dur-
ing which reconsideration may be re-
quested under §§ 4041.44(e) and 4041.46(e) 
or, if earlier, at the time the plan ad-
ministrator decides not to request re-
consideration; or 

(ii) If reconsideration is requested, 
upon PBGC issuance of its decision on 
reconsideration. 

(2) Any benefits that were not paid 
pursuant to paragraph (c) of this sec-
tion will be due and payable as of the 
effective date of the PBGC’s deter-
mination, together with interest from 
the date (or dates) on which the unpaid 
amounts were originally due until the 
date on which they are paid in full at 
the rate or rates prescribed under 
§ 4022.81(c)(3) of this chapter. 

(e) Effect of subsequent insufficiency. If 
the plan administrator makes a finding 
of subsequent insufficiency for guaran-
teed benefits pursuant to § 4041.49(b), or 
the PBGC notifies the plan adminis-
trator that it has made a finding of 
subsequent insufficiency for guaran-
teed benefits pursuant to § 4041.40(d), 
the prohibitions in paragraph (b) of 
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this section will apply in accordance 
with § 4041.49(e). 

[62 FR 60428, Nov. 7, 1997, as amended at 63 
FR 29355, May 29, 1998] 

§ 4041.43 Notice of intent to terminate. 

(a) General rules. (1) At least 60 days 
and (except with PBGC approval) no 
more than 90 days before the proposed 
termination date, the plan adminis-
trator must issue a written notice of 
intent to terminate to each person who 
is an affected party as of the proposed 
termination date. 

(2) The plan administrator must issue 
the notice of intent to terminate to all 
affected parties other than the PBGC 
at or before the time he or she files the 
notice with the PBGC. 

(3) The notice to affected parties 
other than the PBGC must contain all 
of the information specified in para-
graph (b) of this section. 

(4) The notice to the PBGC must be 
filed on PBGC Form 600, Distress Ter-
mination, Notice of Intent to Termi-
nate, completed in accordance with the 
instructions thereto. 

(5) In the case of a beneficiary of a 
deceased participant or an alternate 
payee, the plan administrator must 
issue a notice of intent to terminate 
promptly to any person that becomes 
an affected party after the proposed 
termination date and on or before the 
date a trustee is appointed for the plan 
pursuant to section 4042(c) of ERISA 
(or, in the case of a plan that distrib-
utes assets pursuant to § 4041.50, the 
distribution date). 

(b) Contents of notice to affected parties 
other than the PBGC. The plan adminis-
trator must include in the notice of in-
tent to terminate to each affected 
party other than the PBGC all of the 
following information: 

(1) The name of the plan and of the 
contributing sponsor; 

(2) The EIN of the contributing spon-
sor and the PN; if there is no EIN or 
PN, the notice must so state; 

(3) The name, address, and telephone 
number of the person who may be con-
tacted by an affected party with ques-
tions concerning the plan’s termi-
nation; 

(4) A statement that the plan admin-
istrator expects to terminate the plan 

in a distress termination on a specified 
proposed termination date; 

(5) The cessation of accruals informa-
tion in § 4041.23(b)(4); 

(6) A statement as to how an affected 
party entitled to receive the latest up-
dated summary plan description under 
section 104(b) of ERISA can obtain it; 

(7) A statement of whether plan as-
sets are sufficient to pay all guaran-
teed benefits or all benefit liabilities; 

(8) A brief description of what bene-
fits are guaranteed by the PBGC (e.g., 
if only a portion of the benefits are 
guaranteed because of the phase-in 
rule, this should be explained), and a 
statement that participants and bene-
ficiaries also may receive a portion of 
the benefits to which each is entitled 
under the terms of the plan in excess of 
guaranteed benefits; and 

(9) A statement, if applicable, that 
benefits may be subject to reduction 
because of the limitations on the 
amounts guaranteed by the PBGC or 
because plan assets are insufficient to 
pay for full benefits (pursuant to part 
4022, subparts B and D, of this chapter) 
and that payments in excess of the 
amount guaranteed by the PBGC may 
be recouped by the PBGC (pursuant to 
part 4022, subpart E, of this chapter). 

(c) Spin-off/termination transactions. In 
the case of a spin-off/termination 
transaction (as described in § 4041.23(c)), 
the plan administrator must provide 
all participants and beneficiaries in the 
original plan who are also participants 
or beneficiaries in the ongoing plan (as 
of the proposed termination date) with 
a notice describing the transaction no 
later than the date on which the plan 
administrator completes the issuance 
of notices of intent to terminate under 
this section. 

§ 4041.44 PBGC review of notice of in-
tent to terminate. 

(a) General. When a notice of intent 
to terminate is filed with it, the 
PBGC— 

(1) Will determine whether the notice 
was issued in compliance with § 4041.43; 
and 

(2) Will advise the plan administrator 
of its determination, in accordance 
with paragraph (b) or (c) of this sec-
tion, no later than the proposed termi-
nation date specified in the notice. 
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(b) Tentative finding of compliance. If 
the PBGC determines that the issuance 
of the notice of intent to terminate ap-
pears to be in compliance with § 4041.43, 
it will notify the plan administrator in 
writing that— 

(1) The PBGC has made a tentative 
determination of compliance; 

(2) The distress termination pro-
ceeding may continue; and 

(3) After reviewing the distress ter-
mination notice filed pursuant to 
§ 4041.45, the PBGC will make final, or 
reverse, this tentative determination. 

(c) Finding of noncompliance. If the 
PBGC determines that the issuance of 
the notice of intent to terminate was 
not in compliance with § 4041.43 (except 
for requirements that the PBGC elects 
to waive under § 4041.41(b)(2)(i) with re-
spect to the notice filed with the 
PBGC), the PBGC will notify the plan 
administrator in writing— 

(1) That the PBGC has determined 
that the notice of intent to terminate 
was not properly issued; and 

(2) That the proposed distress termi-
nation is null and void and the plan is 
an ongoing plan. 

(d) Information on need to institute sec-
tion 4042 proceedings. The PBGC may re-
quire the plan administrator to submit, 
within 20 days after the plan adminis-
trator’s receipt of the PBGC’s written 
request (or such other period as may be 
specified in such written request), any 
information that the PBGC determines 
it needs in order to decide whether to 
institute termination or trusteeship 
proceedings pursuant to section 4042 of 
ERISA, whenever— 

(1) A notice of intent to terminate in-
dicates that benefits currently in pay 
status (or that should be in pay status) 
are not being paid or that this is likely 
to occur within the 180-day period fol-
lowing the issuance of the notice of in-
tent to terminate; 

(2) The PBGC issues a determination 
under paragraph (c) of this section; or 

(3) The PBGC has any reason to be-
lieve that it may be necessary or ap-
propriate to institute proceedings 
under section 4042 of ERISA. 

(e) Reconsideration of finding of non-
compliance. A plan administrator may 
request reconsideration of the PBGC’s 
determination of noncompliance under 
paragraph (c) of this section in accord-

ance with the rules prescribed in part 
4003, subpart C, of this chapter. Any re-
quest for reconsideration automati-
cally stays the effectiveness of the de-
termination until the PBGC issues its 
decision on reconsideration, but does 
not stay the time period within which 
information must be submitted to the 
PBGC in response to a request under 
paragraph (d) of this section. 

(f) Notice to affected parties. Upon a 
decision by the PBGC affirming a find-
ing of noncompliance or upon the expi-
ration of the period within which the 
plan administrator may request recon-
sideration of a finding of noncompli-
ance (or, if earlier, upon the plan ad-
ministrator’s decision not to request 
reconsideration), the plan adminis-
trator must notify the affected parties 
(and any persons who were provided no-
tice under § 4041.43(e)) in writing that 
the plan is not going to terminate or, if 
applicable, that the termination is in-
valid but that a new notice of intent to 
terminate is being issued. 

§ 4041.45 Distress termination notice. 

(a) General rule. The plan adminis-
trator must file with the PBGC a PBGC 
Form 601, Distress Termination Notice, 
Single-Employer Plan Termination, 
with Schedule EA-D, Distress Termi-
nation Enrolled Actuary Certification, 
that has been completed in accordance 
with the instructions thereto, on or be-
fore the 120th day after the proposed 
termination date. 

(b) Participant and benefit informa-
tion—(1) Plan insufficient for guaranteed 
benefits. Unless the enrolled actuary 
certifies, in the Schedule EA-D filed in 
accordance with paragraph (a) of this 
section, that the plan is sufficient ei-
ther for guaranteed benefits or for ben-
efit liabilities, the plan administrator 
must file with the PBGC the partici-
pant and benefit information described 
in PBGC Form 601 and the instructions 
thereto by the later of— 

(i) 120 days after the proposed termi-
nation date, or 

(ii) 30 days after receipt of the 
PBGC’s determination, pursuant to 
§ 4041.46(b), that the requirements for a 
distress termination have been satis-
fied. 

(2) Plan sufficient for guaranteed bene-
fits or benefit liabilities. If the enrolled 
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actuary certifies that the plan is suffi-
cient either for guaranteed benefits or 
for benefit liabilities, the plan adminis-
trator need not submit the participant 
and benefit information described in 
PBGC Form 601 and the instructions 
thereto unless requested to do so pur-
suant to paragraph (c) of this section. 

(3) Effect of failure to provide informa-
tion. The PBGC may void the distress 
termination if the plan administrator 
fails to provide complete participant 
and benefit information in accordance 
with this section. 

(c) Additional information. The PBGC 
may in any case require the submission 
of any additional information that it 
needs to make the determinations that 
it is required to make under this part 
or to pay benefits pursuant to section 
4061 or 4022(c) of ERISA. The plan ad-
ministrator must submit any informa-
tion requested under this paragraph 
within 30 days after receiving the 
PBGC’s written request (or such other 
period as may be specified in such writ-
ten request). 

§ 4041.46 PBGC determination of com-
pliance with requirements for dis-
tress termination. 

(a) General. Based on the information 
contained and submitted with the 
PBGC Form 600 and the PBGC Form 
601, with Schedule EA-D, and on any 
information submitted by an affected 
party or otherwise obtained by the 
PBGC, the PBGC will determine wheth-
er the requirements for a distress ter-
mination set forth in § 4041.41(c) have 
been met and will notify the plan ad-
ministrator in writing of its deter-
mination, in accordance with para-
graph (b) or (c) of this section. 

(b) Qualifying termination. If the 
PBGC determines that all of the re-
quirements of § 4041.41(c) have been sat-
isfied, it will so advise the plan admin-
istrator and will also advise the plan 
administrator of whether participant 
and benefit information must be sub-
mitted in accordance with § 4041.45(b). 

(c) Non-qualifying termination. (1) Ex-
cept as provided in paragraph (c)(2) of 
this section, if the PBGC determines 
that any of the requirements of § 4041.41 
have not been met, it will notify the 
plan administrator of its determina-

tion, the basis therefor, and the effect 
thereof (as provided in § 4041.41(b)). 

(2) If the only basis for the PBGC’s 
determination described in paragraph 
(c)(1) of this section is that the distress 
termination notice is incomplete, the 
PBGC will advise the plan adminis-
trator of the missing item(s) of infor-
mation and that the information must 
be filed with the PBGC no later than 
the 120th day after the proposed termi-
nation date or the 30th day after the 
date of the PBGC’s notice of its deter-
mination, whichever is later. 

(d) Reconsideration of determination of 
non-qualification. A plan administrator 
may request reconsideration of the 
PBGC’s determination under paragraph 
(c)(1) of this section in accordance with 
the rules prescribed in part 4003, sub-
part C, of this chapter. The filing of a 
request for reconsideration automati-
cally stays the effectiveness of the de-
termination until the PBGC issues its 
decision on reconsideration. 

(e) Notice to affected parties. Upon a 
decision by the PBGC affirming a de-
termination of non-qualification or 
upon the expiration of the period with-
in which the plan administrator may 
request reconsideration of a determina-
tion of non-qualification (or, if earlier, 
upon the plan administrator’s decision 
not to request reconsideration), the 
plan administrator must notify the af-
fected parties (and any persons who 
were provided notice under § 4041.43(e)) 
in writing that the plan is not going to 
terminate or, if applicable, that the 
termination is invalid but that a new 
notice of intent to terminate is being 
issued. 

§ 4041.47 PBGC determination of plan 
sufficiency/insufficiency. 

(a) General. Upon receipt of partici-
pant and benefit information filed pur-
suant to § 4041.45 (b)(1) or (c), the PBGC 
will determine the degree to which the 
plan is sufficient and notify the plan 
administrator in writing of its deter-
mination in accordance with paragraph 
(b) or (c) of this section. 

(b) Insufficiency for guaranteed bene-
fits. If the PBGC finds that it is unable 
to determine that a plan is sufficient 
for guaranteed benefits, it will issue a 
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‘‘notice of inability to determine suffi-
ciency’’ notifying the plan adminis-
trator of this finding and advising the 
plan administrator that— 

(1) The plan administrator must con-
tinue to administer the plan under the 
restrictions imposed by § 4041.42; and 

(2) The termination will be com-
pleted under section 4042 of ERISA. 

(c) Sufficiency for guaranteed benefits 
or benefit liabilities. If the PBGC deter-
mines that a plan is sufficient for guar-
anteed benefits but not for benefit li-
abilities or is sufficient for benefit li-
abilities, the PBGC will issue to the 
plan administrator a distribution no-
tice advising the plan administrator— 

(1) To issue notices of benefit dis-
tribution in accordance with § 4041.48; 

(2) To close out the plan in accord-
ance with § 4041.50; 

(3) To file a timely post-distribution 
certification with the PBGC in accord-
ance with § 4041.50(b); and 

(4) That either the plan adminis-
trator or the contributing sponsor 
must preserve and maintain plan 
records in accordance with § 4041.5. 

(d) Alternative treatment of majority 
owner’s benefit. A majority owner may 
elect to forgo receipt of all or part of 
his or her plan benefits in connection 
with a distress termination. Any such 
alternative treatment— 

(1) Is valid only if the conditions in 
§ 4041.21(b)(2) (i) through (iv) are met 
(except that, in the case of a plan that 
does not distribute assets pursuant to 
§ 4041.50, the majority owner may make 
the election and the spouse may con-
sent any time on or after the date of 
issuance of the first notice of intent to 
terminate); and— 

(2) Is subject to the PBGC’s approval 
if the election— 

(i) Is made after the termination 
date; and 

(ii) Would result in the PBGC deter-
mining that the plan is sufficient for 
guaranteed benefits under paragraph 
(c). 

§ 4041.48 Sufficient plans; notice re-
quirements. 

(a) Notices of benefit distribution. When 
a distribution notice is issued by the 
PBGC pursuant to § 4041.47, the plan ad-
ministrator must issue notices of ben-
efit distribution in accordance with the 

rules regarding notices of plan benefits 
in § 4041.24, except that— 

(1) The deadline for issuing the no-
tices of benefit distribution is the 60th 
day after receipt of the distribution no-
tice; and 

(2) With respect to the information 
described in § 4041.24 (b) through (e), the 
term ‘‘plan benefits’’ is replaced with 
‘‘title IV benefits’’ and the term ‘‘pro-
posed termination date’’ is replaced 
with ‘‘termination date’’. 

(b) Certification to PBGC. No later 
than 15 days after the date on which 
the plan administrator completes the 
issuance of the notices of benefit dis-
tribution, the plan administrator must 
file with the PBGC a certification that 
the notices were so issued in accord-
ance with the requirements of this sec-
tion. 

(c) Notice of annuity information—(1) 
In general. Unless all title IV benefits 
will be distributed in the form of non-
consensual lump sums, the plan admin-
istrator must provide a notice of annu-
ity information to each affected party 
other than— 

(i) An affected party whose title IV 
benefits will be distributed in the form 
of a nonconsensual lump sum; and 

(ii) The PBGC. 
(2) Spin-off/termination transactions. 

The plan administrator must provide 
the information in paragraph (c)(4) of 
this section to a person entitled to no-
tice under § 4041.43(c), at the same time 
and in the same manner as required for 
an affected party described in para-
graph (c)(1) of this section. 

(3) Selection of different insurer. A plan 
administrator that decides to select a 
different insurer after having pre-
viously notified the affected party of 
the identity of insurer(s) under this 
paragraph must provide another notice 
of annuity information. 

(4) Content of notice. The notice must 
include— 

(i) The identity-of-insurer informa-
tion in § 4041.27(b)(1); 

(ii) The information regarding 
change in identity of insurer(s) in 
§ 4041.27(b)(2); and 

(iii) Unless the state guaranty cov-
erage information in § 4041.27(b)(3) was 
previously provided to the affected 
party, such information and the extin-
guishment-of-guaranty information in 
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§ 4041.23(b)(9) (replacing the term ‘‘plan 
benefits’’ with ‘‘title IV benefits’’). 

(5) Deadline for notice. The plan ad-
ministrator must issue the notice of 
annuity information to each affected 
party by the deadline in § 4041.27(d)(1). 

(d) Request for IRS determination letter. 
To qualify for the distribution deadline 
in § 4041.28(a)(1)(ii) (as modified and 
made applicable by § 4041.50(c)), the 
plan administrator must submit to the 
IRS a valid request for a determination 
of the plan’s qualification status upon 
termination (‘‘determination letter’’) 
by the day on which the plan adminis-
trator completes the issuance of the 
notices of benefit distribution. 

§ 4041.49 Verification of plan suffi-
ciency prior to closeout. 

(a) General rule. Before distributing 
plan assets pursuant to a closeout 
under § 4041.50, the plan administrator 
must verify whether the plan’s assets 
are still sufficient to provide for bene-
fits at the level determined by the 
PBGC, i.e., guaranteed benefits or ben-
efit liabilities. If the plan adminis-
trator finds that the plan is no longer 
able to provide for benefits at the level 
determined by the PBGC, then para-
graph (b) or (c) of this section, as ap-
propriate, will apply. 

(b) Subsequent insufficiency for guar-
anteed benefits. When a plan adminis-
trator finds that a plan is no longer 
sufficient for guaranteed benefits, the 
plan administrator must promptly no-
tify the PBGC in writing of that fact 
and may take no further action to im-
plement the plan termination, pending 
the PBGC’s determination and notice 
pursuant to paragraph (b)(1) or (b)(2) of 
this section. 

(1) PBGC concurrence with finding. If 
the PBGC concurs with the plan ad-
ministrator’s finding, the distribution 
notice will be void, and the PBGC 
will— 

(i) Issue the plan administrator a no-
tice of inability to determine suffi-
ciency in accordance with § 4041.47(b); 
and 

(ii) Require the plan administrator to 
submit a new valuation, certified to by 
an enrolled actuary, of the benefit li-
abilities and guaranteed benefits under 
the plan, valued in accordance with 
§§ 4044.41 through 4044.57 of this chapter 

as of the date of the plan administra-
tor’s notice to the PBGC. 

(2) PBGC non-concurrence with find-
ing. If the PBGC does not concur with 
the plan administrator’s finding, it will 
so notify the plan administrator in 
writing, and the distribution notice 
will remain in effect. 

(c) Subsequent insufficiency for benefit 
liabilities. When a plan administrator 
finds that a plan is sufficient for guar-
anteed benefits but is no longer suffi-
cient for benefit liabilities, the plan 
administrator must immediately no-
tify the PBGC in writing of this fact, 
but must continue with the distribu-
tion of assets in accordance with 
§ 4041.50. 

(d) Finding by PBGC of subsequent in-
sufficiency. In any case in which the 
PBGC finds on its own initiative that a 
subsequent insufficiency for guaran-
teed benefits has occurred, paragraph 
(b)(1) of this section will apply, except 
that the guaranteed benefits must be 
revalued as of the date of the PBGC’s 
finding. 

(e) Restrictions upon finding of subse-
quent insufficiency. When the plan ad-
ministrator makes the finding de-
scribed in paragraph (b) of this section 
or receives notice that the PBGC has 
made the finding described in para-
graph (d) of this section, the plan ad-
ministrator is (except to the extent the 
PBGC otherwise directs) subject to the 
prohibitions in § 4041.42. 

§ 4041.50 Closeout of plan. 

If a plan administrator receives a dis-
tribution notice from the PBGC pursu-
ant to § 4041.47 and neither the plan ad-
ministrator nor the PBGC makes the 
finding described in § 4041.49(b) or (d), 
the plan administrator must distribute 
plan assets in accordance with § 4041.28 
and file a post-distribution certifi-
cation in accordance with § 4041.29, ex-
cept that— 

(a) The term ‘‘plan benefits’’ is re-
placed with ‘‘title IV benefits’’; 

(b) For purposes of applying the dis-
tribution deadline in § 4041.28(a)(1)(i), 
the phrase ‘‘after the expiration of the 
PBGC’s 60-day (or extended) review pe-
riod under § 4041.26(a)’’ is replaced with 
‘‘the day on which the plan adminis-
trator completes the issuance of the 
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notices of benefit distribution pursuant 
to § 4041.48(a)’’; and 

(c) For purposes of applying the dis-
tribution deadline in § 4041.28(a)(1)(ii), 
the phrase ‘‘the requirements of 
§ 4041.25(c)’’ is replaced with ‘‘the re-
quirements of § 4041.48(d)’’. 

§ 4041.51 Disclosure of information by 
plan administrator in distress ter-
mination. 

(a) Request for Information—(1) In gen-
eral. If a notice of intent to terminate 
under § 4041.43 is issued with respect to 
a plan, an affected party may make a 
request to the plan administrator for 
information submitted to PBGC under 
sections 4041(a)(2) and 4041(c)(2) of 
ERISA and §§ 4041.43 and 4041.45. 

(2) Requirements. A request under 
paragraph (a) of this section must: 

(i) Be in writing to the plan adminis-
trator; 

(ii) State the name of the plan and 
that the request is for information sub-
mitted to PBGC with respect to the ap-
plication for a distress termination of 
the plan; 

(iii) State the name of the person 
making the request for information 
and such person’s relationship to the 
plan (e.g., plan participant), and that 
such relationship meets the definition 
of affected party under § 4001.2 of this 
chapter; and 

(iv) Be signed by the person making 
the request. 

(b) Response by Plan Administrator—(1) 
Information. The information that a 
plan administrator must provide in re-
sponse to a request under paragraph (a) 
of this section includes PBGC Form 
600, and any information submitted to 
PBGC pursuant to section 4041(c)(2) of 
ERISA and § 4041.45. 

(2) Timing of response. A plan adminis-
trator that receives a request under 
paragraph (a) of this section must pro-
vide the information requested not 
later than the 15th business day (as de-
fined in § 4000.22 of this chapter) after 
receipt of the request. 

(3) Deferral of due date. If, at the time 
the plan administrator receives a re-
quest under paragraph (a) of this sec-
tion, the plan administrator has not 
filed a PBGC Form 600, the plan admin-
istrator must provide the information 
requested under paragraph (a) not later 

than the 15th business day (as defined 
in § 4000.22 of this chapter) after a 
PBGC Form 600 is filed with PBGC. 

(4) Supplemental responses. If, at any 
time after the later of the receipt of a 
request under paragraph (a) of this sec-
tion, or the filing of PBGC Form 600, 
the plan administrator submits addi-
tional information to PBGC with re-
spect to the plan termination under 
section 4041(c)(2) of ERISA and § 4041.45, 
the plan administrator must, not later 
than the 15th business day (as defined 
in § 4000.22 of this chapter) after each 
additional submission, provide the ad-
ditional information to any affected 
party that has made a request under 
paragraph (a) of this section. 

(5) Confidential information. (i) In re-
sponding to a request under paragraph 
(a) of this section, the plan adminis-
trator shall not provide information 
that may, directly or indirectly, iden-
tify an individual participant or bene-
ficiary of the plan. 

(ii) A plan administrator that has re-
ceived a request under paragraph (a) of 
this section may seek a court order 
under which confidential information 
described in section 552(b) of title 5, 
United States Code— 

(A) Will be disclosed only to author-
ized representatives (within the mean-
ing of section 4041(c)(2)(D)(iv) of 
ERISA) that agree to ensure the con-
fidentiality of such information, and, 

(B) Will not be disclosed to other af-
fected parties. 

(6) Reasonable fees. Under section 
4041(c)(2)(D)(iii)(II) of ERISA, a plan 
administrator may charge a reasonable 
fee for any information provided under 
this section in other than electronic 
form. 

[73 FR 68337, Nov. 18, 2008] 

PART 4041A—TERMINATION OF 
MULTIEMPLOYER PLANS 

Subpart A—General Provisions 

Sec. 

4041A.1 Purpose and scope. 

4041A.2 Definitions. 

4041A.3 Method and date of filing; where to 
file; computation of time; issuances to 
third parties. 
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Subpart B—Notice of Termination 

4041A.11 Requirement of notice. 
4041A.12 Contents of notice. 

Subpart C—Plan Sponsor Duties 

4041A.21 General rule. 
4041A.22 Payment of benefits. 
4041A.23 Withdrawal liability. 
4041A.24 Plan valuations and monitoring. 
4041A.25 Periodic determinations of plan 

solvency. 
4041A.26 Financial assistance. 
4041A.27 PBGC approval to pay benefits not 

otherwise permitted. 

Subpart D—Closeout of Sufficient Plans 

4041A.41 General rule. 
4041A.42 Method of distribution. 
4041A.43 Benefit forms. 
4041A.44 Cessation of withdrawal liability. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341a, 1431, 
1441. 

SOURCE: 61 FR 34052, July 1, 1996, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4041A.1 Purpose and scope. 

The purpose of this part is to estab-
lish rules for notifying the PBGC of the 
termination of a multiemployer plan 
and rules for the administration of 
multiemployer plans that have termi-
nated by mass withdrawal. Subpart B 
prescribes the contents of and proce-
dures for filing a Notice of Termi-
nation for a multiemployer plan. Sub-
part C prescribes basic duties of plan 
sponsors of mass-withdrawal-termi-
nated plans. (Other duties are pre-
scribed in part 4281 of this chapter.) 
Subpart D contains procedures for clos-
ing out sufficient plans. This part ap-
plies to terminated multiemployer 
plans covered by title IV of ERISA but, 
in the case of subparts C and D, only to 
plans terminated by mass withdrawal 
under section 4041A(a)(2) of ERISA (in-
cluding plans created by partition pur-
suant to section 4233 of ERISA). 

§ 4041A.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: annuity, ERISA, 
insurer, IRS, mass withdrawal, multi-
employer plan, nonforfeitable benefit, 
PBGC, plan, and plan year. In addition, 
for purposes of this part: 

Actuarial valuation means a report 
submitted to a plan of a valuation of 
plan assets and liabilities that is per-
formed in accordance with subpart B of 
part 4281 of this chapter. 

Available resources means available 
resources as described in section 
4245(b)(3) of ERISA. 

Benefits subject to reduction means 
those benefits accrued under plan 
amendments (or plans) adopted after 
March 26, 1980, or under collective bar-
gaining agreements entered into after 
March 26, 1980, that are not eligible for 
PBGC’s guarantee under section 
4022A(b) of ERISA. 

Financial assistance means financial 
assistance from PBGC under section 
4261 of ERISA. 

Insolvency benefit level means the 
greater of the resource benefit level or 
the benefit level guaranteed by PBGC 
for each participant and beneficiary in 
pay status. 

Insolvency year means insolvency 
year as described in section 4245(b)(4) of 
ERISA. 

Insolvent means unable to pay bene-
fits when due during the plan year. 

Nonguaranteed benefits means those 
benefits that are eligible for PBGC’s 
guarantee under section 4022A(b) of 
ERISA, but exceed the guarantee lim-
its under section 4022A(c). 

Resource benefit level means resource 
benefit level as described in section 
4245(b)(2) of ERISA. 

[61 FR 34052, July 1, 1996; 61 FR 36626, July 12, 
1996, as amended at 84 FR 18722, May 2, 2019] 

§ 4041A.3 Method and date of filing; 
where to file; computation of time; 
issuances to third parties. 

(a) Method and date of filing. The 
PBGC applies the rules in subpart A of 
part 4000 of this chapter to determine 
permissible methods of filing with the 
PBGC under this part. The PBGC ap-
plies the rules in subpart C of part 4000 
of this chapter to determine the date 
that a submission under this part was 
filed with the PBGC. 

(b) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(c) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
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period for filing or issuance under this 
part. 

(d) Method and date of issuance. The 
PBGC applies the rules in subpart B of 
part 4000 of this chapter to determine 
permissible methods of issuance under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that an issuance 
under this part was provided. 

[68 FR 61354, Oct. 28, 2003] 

Subpart B—Notice of Termination 

§ 4041A.11 Requirement of notice. 

(a) General. A notice of termination 
must be filed with PBGC by a multiem-
ployer plan when the plan has termi-
nated as described in section 4041A(a) 
of ERISA. 

(b) Who must file. The plan sponsor or 
a duly authorized representative acting 
on behalf of the plan sponsor must sign 
and file the notice. 

(c) When to file. (1) For a termination 
pursuant to a plan amendment, the no-
tice must be filed with PBGC within 
thirty days after the amendment is 
adopted or effective, whichever is later. 

(2) For a termination that results 
from a mass withdrawal, the notice 
must be filed with PBGC within thirty 
days after the last employer withdrew 
from the plan or thirty days after the 
first day of the first plan year for 
which no employer contributions were 
required under the plan, whichever is 
earlier. 

(d) How and where to file. Filings with 
PBGC under this subpart must be sub-
mitted in accordance with the rules in 
subpart A of part 4000 of this chapter. 
See § 4000.4 of this chapter for informa-
tion on where to file. 

(Approved by the Office of Management and 
Budget under control number 1212–0020) 

[61 FR 34052, July 1, 1996, as amended at 80 
FR 55745, Sept. 17, 2015; 84 FR 18722, May 2, 
2019] 

§ 4041A.12 Contents of notice. 

(a) Information to be contained in no-
tice. A notice of termination under 
§ 4041A.11 required to be filed with 
PBGC must contain the information 
and certification specified in the in-
structions for the notice of termi-

nation on PBGC’s website 
(www.pbgc.gov). 

(b) Additional information. In addition 
to the information required under 
paragraph (a) of this section, PBGC 
may require the submission of any 
other information that PBGC deter-
mines is necessary for review of a no-
tice of termination. 

[84 FR 18722, May 2, 2019] 

Subpart C—Plan Sponsor Duties 

§ 4041A.21 General rule. 

The plan sponsor of a multiemployer 
plan that terminates by mass with-
drawal must continue to administer 
the plan in accordance with applicable 
statutory provisions, regulations, and 
plan provisions until a trustee is ap-
pointed under section 4042 of ERISA or 
until plan assets are distributed in ac-
cordance with subpart D of this part. In 
addition, the plan sponsor is respon-
sible for the specific duties described in 
this subpart. 

[61 FR 34052, July 1, 1996, as amended at 84 
FR 18722, May 2, 2019] 

§ 4041A.22 Payment of benefits. 

(a) Except as provided in paragraph 
(b), the plan sponsor shall pay any ben-
efit attributable to employer contribu-
tions, other than a death benefit, only 
in the form of an annuity. 

(b) The plan sponsor may pay a ben-
efit in a form other than an annuity 
if— 

(1) The plan distributes plan assets in 
accordance with subpart D of this part; 

(2) The PBGC approves the payment 
of the benefit in an alternative form 
pursuant to § 4041A.27; or 

(3) The value of the entire nonforfeit-
able benefit does not exceed $1,750. 

(c) Except to the extent provided in 
the next sentence, the plan sponsor 
shall not pay benefits in excess of the 
amount that is nonforfeitable under 
the plan as of the date of termination, 
unless authorized to do so by the PBGC 
pursuant to § 4041A.27. Subject to the 
restriction stated in paragraph (d) of 
this section, however, the plan sponsor 
may pay a qualified preretirement sur-
vivor annuity with respect to a partici-
pant who died after the date of termi-
nation. 
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(d) The payment of benefits subject 
to reduction shall be discontinued to 
the extent provided in § 4281.31 if the 
plan sponsor determines, in accordance 
with § 4041A.24, that the plan’s assets 
are insufficient to provide all non-
forfeitable benefits. 

(e) The plan sponsor shall, to the ex-
tent provided in § 4281.41, suspend the 
payment of nonguaranteed benefits if 
the plan sponsor determines, in accord-
ance with § 4041A.25, that the plan is in-
solvent. 

(f) The plan sponsor shall, to the ex-
tent required by § 4281.42, make retro-
active payments of suspended benefits 
if it determines under that section that 
the level of the plan’s available re-
sources requires such payments. 

§ 4041A.23 Withdrawal liability. 

(a) Collection of withdrawal liability. 
Until plan assets are distributed in ac-
cordance with subpart D of this part, or 
until the end of the plan year as of 
which PBGC determines that plan as-
sets (exclusive of claims for withdrawal 
liability) are sufficient to satisfy all 
nonforfeitable benefits under the plan, 
the plan sponsor must determine, give 
notice of, and collect withdrawal liabil-
ity (including the liability arising as a 
result of the mass withdrawal), in ac-
cordance with subpart C of part 4219 of 
this chapter and sections 4201 through 
4225 of ERISA. 

(b) Filing of withdrawal liability infor-
mation. For each employer that has 
withdrawn from the plan, the plan 
sponsor must file with PBGC, not later 
than 180 days after the end of the plan 
year in which the plan terminates and 
each plan year thereafter, the informa-
tion specified in the withdrawal liabil-
ity instructions on PBGC’s website 
(www.pbgc.gov). 

[61 FR 34052, July 1, 1996, as amended at 84 
FR 18722, May 2, 2019] 

§ 4041A.24 Plan valuations and moni-
toring. 

(a) Annual valuation requirement. The 
plan sponsor of a plan must have actu-
arial valuations performed in accord-
ance with this section and with subpart 
B of part 4281 of this chapter. 

(1) Termination year valuation. The 
plan sponsor of a plan must have an ac-
tuarial valuation performed for the 

plan for the plan year in which the 
plan terminates. 

(2) High-obligation valuations. If the 
present value of a plan’s nonforfeitable 
benefits exceeds $50 million according 
to the most recent actuarial valuation 
under this paragraph (a), the plan spon-
sor must have an actuarial valuation 
performed for the plan for each plan 
year. 

(3) Low-obligation valuations. If the 
present value of a plan’s nonforfeitable 
benefits does not exceed $50 million ac-
cording to the most recent actuarial 
valuation under this paragraph (a), the 
plan sponsor may treat that actuarial 
valuation as the actuarial valuation 
for each of the four plan years fol-
lowing the plan year for which the ac-
tuarial valuation was performed. 

(4) Timing and filing. Each actuarial 
valuation under this paragraph (a) 
must be performed within 150 days 
after the end of the plan year for which 
it is performed and must be filed with 
PBGC within 180 days after the end of 
that plan year in accordance with the 
valuation instructions on PBGC’s 
website (www.pbgc.gov). 

(5) Exception for plans closing out. Not-
withstanding paragraphs (a)(1) through 
(4) of this section, no actuarial valu-
ation is required for the plan year in 
which a plan closes out under subpart 
D of this part. 

(b) Plan monitoring; benefit reduc-
tions—(1) Applicability. This paragraph 
(b) applies to a plan that is not receiv-
ing financial assistance from PBGC for 
the plan year following the plan year 
for which an actuarial valuation is per-
formed under paragraph (a) of this sec-
tion. 

(2) Funding level determination. Upon 
the plan sponsor’s receipt of each actu-
arial valuation under paragraph (a) of 
this section, the plan sponsor must de-
termine whether the value of non-
forfeitable benefits exceeds the value of 
plan assets (including withdrawal li-
ability claims). If it does, then the plan 
sponsor must— 

(i) Amend the plan to reduce benefits 
subject to reduction (if any) in accord-
ance with the procedures in subpart C 
of part 4281 of this chapter to the ex-
tent necessary to ensure that the 
plan’s assets are sufficient to discharge 
when due all of the plan’s obligations 
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with respect to nonforfeitable benefits 
or, if that result cannot be achieved, to 
the maximum extent possible; and 

(ii) If, after implementing the provi-
sions of paragraph (b)(2)(i) of this sec-
tion, the plan’s assets are insufficient 
to discharge when due all of the plan’s 
obligations with respect to nonforfeit-
able benefits, make determinations of 
plan solvency in accordance with 
§ 4041A.25. 

(3) Notices of benefit reduction. The 
plan sponsor of a plan that is amended 
to reduce benefits under paragraph 
(b)(2)(i) of this section must provide 
participants and beneficiaries and 
PBGC notice of the benefit reduction in 
accordance with § 4281.32 of this chap-
ter. 

(c) Alternative method of compliance— 
(1) Applicability. This paragraph (c) ap-
plies to a plan that meets both of the 
following requirements— 

(i) The plan is receiving financial as-
sistance from PBGC for the plan year 
following the plan year for which an 
actuarial valuation is required under 
paragraph (a) of this section. 

(ii) The present value of the plan’s 
nonforfeitable benefits does not exceed 
$50 million according to the most re-
cent actuarial valuation under para-
graph (a) of this section. 

(2) Alternative compliance requirements. 
A plan sponsor is considered to comply 
with the actuarial valuation and filing 
requirements of paragraph (a) of this 
section if both— 

(i) The plan sponsor files with PBGC 
the information in paragraph (c)(3) of 
this section within the time required 
for filing the actuarial valuation under 
paragraph (a)(4) of this section; and 

(ii) If, within 90 days after the plan 
sponsor makes the filing described in 
paragraph (c)(2)(i) of this section, 
PBGC requests other information rea-
sonably required to determine the 
plan’s assets and liabilities, the plan 
sponsor files such other information 
within 60 days after PBGC’s request. 

(3) Information to be provided. The in-
formation the plan sponsor must file 
with PBGC under paragraph (c)(2)(i) of 
this section is all of the following: 

(i) The most recent summary plan de-
scription of the plan or the date the 
document was previously filed with 
PBGC. 

(ii) The most recent actuarial valu-
ation of the plan or the date the docu-
ment was previously filed with PBGC. 

(iii) Information reasonably nec-
essary for PBGC to prepare an actu-
arial valuation as specified in the valu-
ation instructions on PBGC’s website 
(www.pbgc.gov). 

[84 FR 18723, May 2, 2019] 

§ 4041A.25 Periodic determinations of 
plan solvency. 

(a) Annual insolvency determination. A 
plan that has no benefits subject to re-
duction and has assets insufficient to 
discharge when due all of the plan’s ob-
ligations with respect to nonforfeitable 
benefits must make periodic deter-
minations of plan solvency in accord-
ance with this paragraph (a). No later 
than six months before the beginning 
of the applicable plan year described in 
this paragraph (a), or as soon as prac-
ticable after the plan sponsor deter-
mines the applicable plan year, and no 
later than six months before each plan 
year thereafter, the plan sponsor must 
determine in writing whether the plan 
is expected to be insolvent for such 
plan year. The applicable plan year is— 

(1) For a plan that had no benefits 
subject to reduction when it termi-
nated, the plan year the plan termi-
nated; or 

(2) For a plan that eliminated bene-
fits subject to reduction by amendment 
after termination, the plan year in 
which the amendment that eliminated 
all (or all remaining) benefits subject 
to reduction is effective. 

(b) Other determination of insolvency. 
Whether or not a prior determination 
of plan insolvency has been made under 
paragraph (a) of this section (or under 
section 4245 of ERISA), a plan sponsor 
that has reason to believe, taking into 
account the plan’s recent and antici-
pated financial experience, that the 
plan is insolvent in the current plan 
year or is expected to be insolvent in 
the next plan year must determine in 
writing whether the plan is or is ex-
pected to be insolvent for that plan 
year. 

(c) Benefit suspensions. If the plan 
sponsor determines that the plan is, or 
is expected to be, insolvent for a plan 
year, it must suspend benefits in ac-
cordance with § 4281.41. 
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(d) Insolvency notices. If the plan 
sponsor determines that the plan is in-
solvent in the current plan year or is 
expected to be insolvent in the next 
plan year it must provide notices of in-
solvency and notices of insolvency ben-
efit level to PBGC and to participants 
and beneficiaries in accordance with 
subpart D of part 4281 of this chapter. 

[61 FR 34052, July 1, 1996, as amended at 80 
FR 55745, Sept. 17, 2015; 84 FR 18723, May 2, 
2019] 

§ 4041A.26 Financial assistance. 

A plan sponsor that determines a re-
source benefit level under section 
4245(b)(2) of ERISA that is below the 
level of guaranteed benefits or that de-
termines that the plan will be unable 
to pay guaranteed benefits for any 
month during an insolvency year shall 
apply for financial assistance from the 
PBGC in accordance with § 4281.47. 

§ 4041A.27 PBGC approval to pay bene-
fits not otherwise permitted. 

Upon written application by the plan 
sponsor, the PBGC may authorize the 
plan to pay benefits other than non-
forfeitable benefits or to pay benefits 
valued at more than $1,750 in a form 
other than an annuity. The PBGC will 
approve such payments if it determines 
that the plan sponsor has dem-
onstrated that the payments are not 
adverse to the interests of the plan’s 
participants and beneficiaries gen-
erally and do not unreasonably in-
crease the PBGC’s risk of loss with re-
spect to the plan. 

Subpart D—Closeout of Sufficient 
Plans 

§ 4041A.41 General rule. 

If a plan’s assets, excluding any 
claim of the plan for unpaid with-
drawal liability, are sufficient to sat-
isfy all obligations for nonforfeitable 
benefits provided under the plan, the 
plan sponsor may close out the plan in 
accordance with this subpart by dis-
tributing plan assets in full satisfac-
tion of all nonforfeitable benefits under 
the plan. 

§ 4041A.42 Method of distribution. 

(a) In general. The plan sponsor shall 
distribute plan assets by purchasing 
from an insurer contracts to provide 
all benefits required by § 4041A.43 to be 
provided in annuity form and by pay-
ing in a lump sum (or other alternative 
elected by the participant) all other 
benefits. 

(b) Missing participants and bene-
ficiaries. The plan sponsor must dis-
tribute plan benefits of missing 
distributees in accordance with subpart 
D of part 4050 of this chapter. 

[61 FR 34052, July 1, 1996, as amended at 82 
FR 60818, Dec. 22, 2017] 

§ 4041A.43 Benefit forms. 

(a) General rule. Except as provided in 
paragraph (b) of this section, the spon-
sor of a plan that is closed out shall 
provide for the payment of any benefit 
attributable to employer contributions 
only in the form of an annuity. 

(b) Exceptions. The plan sponsor may 
pay a benefit attributable to employer 
contributions in a form other than an 
annuity if: 

(1) The present value of the partici-
pant’s entire nonforfeitable benefit, de-
termined using the interest assumption 
under §§ 4044.41 through 4044.57, does 
not exceed $5,000. 

(2) The payment is for death benefits 
provided under the plan. 

(3) The participant elects an alter-
native form of distribution under para-
graph (c) of this section. 

(c) Alternative forms of distribution. 
The plan sponsor may allow partici-
pants to elect alternative forms of dis-
tribution in accordance with this para-
graph. When a form of distribution is 
offered as an alternative to the normal 
form, the plan sponsor shall notify 
each participant, in writing, of the 
form and estimated amount of the par-
ticipant’s normal form of distribution. 
The notification shall also describe any 
risks attendant to the alternative 
form. Participants’ elections of alter-
native forms shall be in writing. 

[61 FR 34052, July 1, 1996, as amended at 63 
FR 38306, July 16, 1998] 
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§ 4041A.44 Cessation of withdrawal li-
ability. 

The obligation of an employer to 
make payments of initial withdrawal 
liability and mass withdrawal liability 
shall cease on the date on which the 
plan’s assets are distributed in full sat-
isfaction of all nonforfeitable benefits 
provided by the plan. 

PART 4042—SINGLE-EMPLOYER 
PLAN TERMINATION INITIATED BY 
PBGC 

Subpart A—General Provisions 

Sec. 

4042.1 Purpose and scope. 

4042.2 Definitions. 

4042.3 Issuance rules. 

Subpart B [Reserved] 

Subpart C—Disclosure 

4042.4 Disclosure of information by plan ad-
ministrator or plan sponsor. 

4042.5 Disclosure of administrative record 
by PBGC. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1342. 

SOURCE: 73 FR 68338, Nov. 18, 2008, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4042.1 Purpose and scope. 

This part sets forth rules and proce-
dures relating to single-employer plan 
terminations initiated by PBGC under 
section 4042 of ERISA. 

§ 4042.2 Definitions. 

The following terms used in this part 
are defined in § 4001.2 of this chapter: 
Affected party, ERISA, PBGC, and plan 
administrator. 

§ 4042.3 Issuance rules. 

PBGC applies the rules in subpart B 
of part 4000 of this chapter to deter-
mine permissible methods of issuance 
under this part. PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that an issuance 
under this part was provided. 

Subpart B [Reserved] 

Subpart C—Disclosure 

§ 4042.4 Disclosure of information by 
plan administrator or plan sponsor. 

(a) Request for Information—(1) In gen-
eral. Beginning on the third business 
day (as defined in § 4000.22 of this chap-
ter) after PBGC has issued a notice 
under section 4042 of ERISA that a plan 
should be terminated, an affected party 
may make a request to the plan spon-
sor or the plan administrator (or both) 
for any information that such plan ad-
ministrator or plan sponsor has sub-
mitted to PBGC in connection with the 
plan termination. 

(2) Requirements. A request under 
paragraph (a) of this section must: 

(i) Be in writing to the plan adminis-
trator or plan sponsor; 

(ii) State the name of the plan and 
that the request is for information sub-
mitted to PBGC in connection with the 
plan termination; 

(iii) State the name of the person 
making the request for information 
and such person’s relationship to the 
plan (e.g., plan participant), and that 
such relationship meets the definition 
of affected party under § 4001.2 of this 
chapter; and 

(iv) Be signed by the person making 
the request. 

(b) Response by Plan Administrator or 
Plan Sponsor—(1) Timing of response. A 
plan administrator or plan sponsor 
that receives a request under para-
graph (a) of this section must provide 
the information requested not later 
than the 15th business day (as defined 
in § 4000.22 of this chapter) after receipt 
of the request. 

(2) Supplemental responses. If, at any 
time after receipt of a request under 
paragraph (a), the plan administrator 
or plan sponsor submits additional in-
formation to PBGC in connection with 
the plan termination, the plan admin-
istrator or plan sponsor must provide 
such additional information to any af-
fected party that has made a request 
under paragraph (a), not later than the 
15th business day (as defined in § 4000.22 
of this chapter) after the information 
is submitted to PBGC. 

(3) Confidential information. (i) In re-
sponding to a request under paragraph 
(a) of this section, the plan adminis-
trator or plan sponsor shall not provide 
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information that may, directly or indi-
rectly, identify an individual partici-
pant or beneficiary. 

(ii) A plan administrator or plan 
sponsor that has received a request 
under paragraph (a) of this section may 
seek a court order under which con-
fidential information described in sec-
tion 552(b) of title 5, United States 
Code— 

(A) Will be disclosed only to author-
ized representatives (within the mean-
ing of section 4041(c)(2)(D)(iv) of 
ERISA) that agree, to ensure the con-
fidentiality of such information, and 

(B) Will not be disclosed to other af-
fected parties. 

(4) Reasonable fees. Under section 
4042(c)(3)(D)(ii) of ERISA, a plan ad-
ministrator or plan sponsor may 
charge a reasonable fee for any infor-
mation provided under this section in 
other than electronic form. 

§ 4042.5 Disclosure of administrative 
record by PBGC. 

(a) Request for Administrative Record— 
(1) In general. Beginning on the third 
business day (as defined in § 4000.22 of 
this chapter) after PBGC has issued a 
notice under section 4042 of ERISA 
that a plan should be terminated, an 
affected party with respect to the plan 
may make a request to PBGC for the 
administrative record of PBGC’s deter-
mination that the plan should be ter-
minated. 

(2) Requirements. A request under 
paragraph (a) of this section must: 

(i) Be in writing; 
(ii) State the name of the plan and 

that the request is for the administra-
tive record with respect to a notice 
issued by PBGC under section 4042 of 
ERISA that a plan should be termi-
nated; 

(iii) State the name of the person 
making the request, the person’s rela-
tionship to the plan (e.g., plan partici-
pant), and that such relationship meets 
the definition of affected party under 
§ 4001.2 of this chapter; and 

(iv) Be signed by the person making 
the request. 

(3) A request under paragraph (a) of 
this section must be sent to PBGC’s 
Disclosure Officer at the address pro-
vided on PBGC’s Web site. To expedite 
processing, the request should be 

prominently identified as an ‘‘Admin-
istrative Record Request.’’ 

(b) PBGC Response to Request for Ad-
ministrative Record—(1) Notification of 
plan administrator and plan sponsor. 
Upon receipt of a request under para-
graph (a) of this section, PBGC will 
promptly notify the plan administrator 
and plan sponsor that it has received a 
request for the administrative record, 
and the date by which PBGC will pro-
vide the information to the affected 
party that made the request. 

(2) Confidential information. (i) In re-
sponding to a request under paragraph 
(a) of this section, PBGC will not dis-
close any portions of the administra-
tive record that are prohibited from 
disclosure under the Privacy Act, 5 
U.S.C. 552a. 

(ii) A plan administrator or plan 
sponsor that has received notification 
pursuant to paragraph (b)(1) of this sec-
tion may seek a court order under 
which those portions of the administra-
tive record that contain confidential 
information described in section 552(b) 
of title 5, United States Code— 

(A) Will be disclosed only to author-
ized representatives (within the mean-
ing of section 4041(c)(2)(D)(iv) of 
ERISA) that agree to ensure the con-
fidentiality of such information, and 

(B) Will not be disclosed to other af-
fected parties. 

(iii) If, before the 15th business day 
(as defined in § 4000.22 of this chapter) 
after PBGC has received a request 
under paragraph (a), PBGC receives a 
court order as described in paragraph 
(b)(2)(ii) of this section, PBGC will dis-
close those portions of the administra-
tive record that contain confidential 
information described in section 552(b) 
of title 5, United States Code, only as 
provided in the order. 

(3) Timing of response. PBGC will send 
the administrative record to the af-
fected party that made the request not 
later than the 15th business day (as de-
fined in § 4000.22 of this chapter) after it 
receives the request. 

(4) Form and manner. PBGC will pro-
vide the administrative record using 
measures (including electronic meas-
ures) reasonably calculated to ensure 
actual receipt of the material by the 
intended recipient. 
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PART 4043—REPORTABLE EVENTS 
AND CERTAIN OTHER NOTIFICA-
TION REQUIREMENTS 

Subpart A—General Provisions 

Sec. 
4043.1 Purpose and scope. 
4043.2 Definitions. 
4043.3 Requirement of notice. 
4043.4 Waivers and extensions. 
4043.5 How and where to file. 
4043.6 Date of filing. 
4043.7 Computation of time. 
4043.8 Confidentiality. 
4043.9 Company low-default-risk safe har-

bor. 
4043.10 Well-funded plan safe harbor. 

Subpart B—Post-Event Notice of 
Reportable Events 

4043.20 Post-event filing obligation. 
4043.21 Tax disqualification and Title I non-

compliance. 
4043.22 Amendment decreasing benefits pay-

able. 
4043.23 Active participant reduction. 
4043.24 Termination or partial termination. 
4043.25 Failure to make required minimum 

funding payment. 
4043.26 Inability to pay benefits when due. 
4043.27 Distribution to a substantial owner. 
4043.28 Plan merger, consolidation, or trans-

fer. 
4043.29 Change in controlled group. 
4043.30 Liquidation. 
4043.31 Extraordinary dividend or stock re-

demption. 
4043.32 Transfer of benefit liabilities. 
4043.33 Application for minimum funding 

waiver. 
4043.34 Loan default. 
4043.35 Insolvency or similar settlement. 

Subpart C—Advance Notice of Reportable 
Events 

4043.61 Advance reporting filing obligation. 
4043.62 Change in contributing sponsor or 

controlled group. 
4043.63 Liquidation. 
4043.64 Extraordinary dividend or stock re-

demption. 
4043.65 Transfer of benefit liabilities. 
4043.66 Application for minimum funding 

waiver. 
4043.67 Loan default. 
4043.68 Insolvency or similar settlement. 

Subpart D—Notice of Failure to Make 
Required Contributions 

4043.81 PBGC Form 200, notice of failure to 
make required contributions; supple-
mentary information. 

AUTHORITY: 29 U.S.C. 1083(k), 1302(b)(3), 
1343. 

SOURCE: 80 FR 55002, Sept. 11, 2015, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4043.1 Purpose and scope. 

This part prescribes the requirements 
for notifying PBGC of a reportable 
event under section 4043 of ERISA or of 
a failure to make certain required con-
tributions under section 303(k)(4) of 
ERISA or section 430(k)(4) of the Code. 
Subpart A contains definitions and 
general rules. Subpart B contains rules 
for post-event notice of a reportable 
event. Subpart C contains rules for ad-
vance notice of a reportable event. 
Subpart D contains rules for notifying 
PBGC of a failure to make certain re-
quired contributions. 

§ 4043.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: benefit liabil-
ities, Code, contributing sponsor, con-
trolled group, ERISA, fair market 
value, irrevocable commitment, multi-
employer plan, PBGC, person, plan, 
plan administrator, plan year, single- 
employer plan, ultimate parent, and 
U.S. entity. 

In addition, for purposes of this part: 
De minimis 10-percent segment means, 

in connection with a plan’s controlled 
group, one or more entities that in the 
aggregate have for a fiscal year— 

(1) Revenue not exceeding 10 percent 
of the controlled group’s revenue; 

(2) Annual operating income not ex-
ceeding the greater of— 

(i) 10 percent of the controlled 
group’s annual operating income; or 

(ii) $5 million; and 
(3) Net tangible assets at the end of 

the fiscal year(s) not exceeding the 
greater of— 

(i) 10 percent of the controlled 
group’s net tangible assets at the end 
of the fiscal year(s); or 

(ii) $5 million. 
De minimis 5-percent segment has the 

same meaning as de minimis 10-percent 
segment, except that ‘‘5 percent’’ is 
substituted for ‘‘10 percent’’ each time 
it appears. 

Event year means the plan year in 
which a reportable event occurs. 
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Foreign entity means a member of a 
controlled group that— 

(1) Is not a contributing sponsor of a 
plan; 

(2) Is not organized under the laws of 
(or, if an individual, is not a domi-
ciliary of) any state (as defined in sec-
tion 3(10) of ERISA); and 

(3) For the fiscal year that includes 
the date the reportable event occurs, 
meets one of the following tests— 

(i) Is not required to file any United 
States federal income tax form; 

(ii) Has no income reportable on any 
United States federal income tax form 
other than passive income not exceed-
ing $1,000; or 

(iii) Does not own substantial assets 
in the United States (disregarding 
stock of a member of the plan’s con-
trolled group) and is not required to 
file any quarterly United States tax re-
turns for employee withholding. 

Foreign parent means a foreign entity 
that is a direct or indirect parent of a 
person that is a contributing sponsor of 
a plan. 

Low-default-risk has the meaning de-
scribed in § 4043.9. 

Notice due date means the deadline 
(including extensions) for filing notice 
of a reportable event with PBGC. 

Participant means a participant as de-
fined in § 4006.2 of this chapter. 

Public company means a person sub-
ject to the reporting requirements of 
section 13 or 15(d) of the Securities Ex-
change Act of 1934 or a subsidiary (as 
defined for purposes of the Securities 
Exchange Act of 1934) of a person sub-
ject to such reporting requirements. 

Substantial owner means a substantial 
owner as defined in section 4021(d) of 
ERISA. 

Well-funded plan safe harbor has the 
meaning described in § 4043.10. 

[80 FR 55002, Sept. 11, 2015, as amended at 83 
FR 49806, Oct. 3, 2018; 85 FR 6061, Feb. 4, 2020] 

§ 4043.3 Requirement of notice. 

(a) Obligation to file—(1) In general. 
Each person that is required to file a 
notice under this part, or a duly au-
thorized representative, must submit 
the information required under this 
part by the time specified in § 4043.20 
(for post-event notices), § 4043.61 (for 
advance notices), or § 4043.81 (for Form 
200 filings). Any information filed with 

PBGC in connection with another mat-
ter may be incorporated by reference. 
If an event is subject to both post- 
event and advance notice require-
ments, the notice filed first satisfies 
both filing requirements. 

(2) Multiple plans. If a reportable 
event occurs for more than one plan, 
the filing obligation with respect to 
each plan is independent of the filing 
obligation with respect to any other 
plan. 

(3) Optional consolidated filing. A fil-
ing of a notice with respect to a report-
able event by any person required to 
file will be deemed to be a filing by all 
persons required to give PBGC notice 
of the event under this part. If notices 
are required for two or more events, 
the notices may be combined in one fil-
ing. 

(b) Contents of reportable event notice. 
A person required to file a reportable 
event notice under subpart B or C of 
this part must file, by the notice date, 
the form specified by PBGC for that 
purpose, with the information specified 
in PBGC’s reportable events instruc-
tions. 

(c) Reportable event forms and instruc-
tions. PBGC will issue reportable 
events forms and instructions and 
make them available on its website 
(http://www.pbgc.gov). 

(d) Requests for additional information. 
PBGC may, in any case, require the 
submission of additional relevant in-
formation not specified in its forms 
and instructions. Any such information 
must be submitted for subpart B of this 
part within 30 days, and for subpart C 
or D of this part within 7 days, after 
the date of a written request by PBGC, 
or within a different time period speci-
fied therein. PBGC may in its discre-
tion shorten the time period where it 
determines that the interests of PBGC 
or participants may be prejudiced by a 
delay in receipt of the information. 

(e) Effect of failure to file. If a notice 
(or any other information required 
under this part) is not provided within 
the specified time limit, PBGC may 
pursue any equitable or legal remedies 
available to it under the law, including 
assessing against each person required 
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to provide the notice a separate pen-
alty under section 4071 of ERISA. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6061, Feb. 4, 2020] 

§ 4043.4 Waivers and extensions. 

(a) Waivers and extensions—in general. 
PBGC may extend any deadline or 
waive any other requirement under 
this part where it finds convincing evi-
dence that the waiver or extension is 
appropriate under the circumstances. 
Any waiver or extension may be sub-
ject to conditions. A request for a 
waiver or extension must be filed with 
PBGC in writing (which may be in elec-
tronic form) and must state the facts 
and circumstances on which the re-
quest is based. 

(b) Waivers and extensions—specific 
events. For some reportable events, 
automatic waivers from reporting and 
extensions of time are provided in sub-
parts B and C of this part. If an occur-
rence constitutes two or more report-
able events, reporting requirements for 
each event are determined independ-
ently. For example, reporting is auto-
matically waived for an occurrence 
that constitutes a reportable event 
under more than one section only if the 
requirements for an automatic waiver 
under each section are satisfied. 

(c) Multiemployer plans. The require-
ments of section 4043 of ERISA are 
waived with respect to multiemployer 
plans. 

(d) Terminating plans. No notice is re-
quired from the plan administrator or 
contributing sponsor of a plan if the 
notice date is on or after the date on 
which— 

(1) All of the plan’s assets (other than 
any excess assets) are distributed pur-
suant to a termination under part 4041 
of this chapter; or 

(2) A trustee is appointed for the plan 
under section 4042 of ERISA. 

(e) Events not described in this part. 
Notice of a reportable event described 
in section 4043(c) of ERISA is waived 
except to the extent that reporting is 
required under this part. 

§ 4043.5 How and where to file. 

Reportable event notices required 
under this part must be filed electroni-
cally in accordance with the instruc-
tions posted on PBGC’s Web site, http:// 

www.pbgc.gov. Filing guidance is pro-
vided by the instructions and by sub-
part A of part 4000 of this chapter. 

§ 4043.6 Date of filing. 

(a) Post-event notice filings. PBGC ap-
plies the rules in subpart C of part 4000 
of this chapter to determine the date 
that a submission under subpart B of 
this part was filed with PBGC. 

(b) Advance notice and Form 200 filings. 
Information filed under subpart C or D 
of this part is treated as filed on the 
date it is received by PBGC. Subpart C 
of part 4000 of this chapter provides 
rules for determining when PBGC re-
ceives a submission. 

§ 4043.7 Computation of time. 

PBGC applies the rules in subpart D 
of part 4000 of this chapter to compute 
any time period under this part. 

§ 4043.8 Confidentiality. 

In accordance with section 4043(f) of 
ERISA and § 4901.21(a)(3) of this chap-
ter, any information or documentary 
material that is not publicly available 
and is submitted to PBGC pursuant to 
subpart B or C of this part will not be 
made public, except as may be relevant 
to any administrative or judicial ac-
tion or proceeding or for disclosures to 
either body of Congress or to any duly 
authorized committee or subcommittee 
of the Congress. This provision does 
not apply to information or material 
submitted to PBGC pursuant to sub-
part D of this part, even where the sub-
mission serves as an alternative meth-
od of compliance with § 4043.25. 

§ 4043.9 Company low-default-risk safe 
harbor. 

(a) Low-default-risk. An entity (a 
‘‘company’’) that is a contributing 
sponsor of a plan or the highest level 
U.S. parent of a contributing sponsor is 
‘‘low-default-risk’’ on the date of an 
event if that date falls within a safe 
harbor period of the company as de-
scribed in paragraph (b) of this section. 

(b) Safe harbor period. A safe harbor 
period for a company means a period 
that— 

(1) Begins on a financial information 
date (as described in paragraph (c) of 
this section) on which the company 
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satisfies the low-default-risk standard 
in paragraph (e) of this section, and 

(2) Ends 13 months later or (if earlier) 
on the company’s next financial infor-
mation date. 

(c) Financial information date. A fi-
nancial information date for a com-
pany means— 

(1) A date on which the company files 
on Form 10–K with the Securities and 
Exchange Commission (‘‘SEC’’) audited 
annual financial statements (including 
balance sheets, income statements, 
cash flow statements, and notes to the 
financial statements) for the com-
pany’s most recent completed fiscal 
year preceding the date of such filing; 

(2) The date (the ‘‘closing date’’) on 
which the company closes the annual 
accounting period that results in the 
production of audited or unaudited an-
nual financial statements for the com-
pany’s most recent completed fiscal 
year preceding the closing date, if au-
dited annual financial statements are 
not required to be filed with the SEC; 
or 

(3) A date on which the company files 
with IRS an annual federal income tax 
return or IRS Form 990 (in either case, 
a ‘‘return’’) for the company’s most re-
cent completed fiscal year preceding 
the date of such filing, if at the time 
the return is filed there are no annual 
financial statements for the year of the 
return. 

(d) Supporting financial information. 
For purposes of this section, the ‘‘sup-
porting financial information’’ is the 
annual financial statements or return 
associated with the establishment of 
the financial information date. 

(e) Low-default-risk standard—(1) Ade-
quate capacity. For purposes of this 
part, except as provided in paragraph 
(e)(4) of this section, a company meets 
the low-default-risk standard as of a fi-
nancial information date (the ‘‘quali-
fying date’’) if the company has ade-
quate capacity to meet its obligations 
in full and on time on the qualifying 
date as evidenced by satisfying either: 

(i) Both of the criteria described in 
paragraphs (e)(2)(i) and (ii) of this sec-
tion, or 

(ii) Any four of the seven criteria de-
scribed in paragraphs (e)(2)(i) through 
(vii) of this section. 

(2) Criteria evidencing adequate capac-
ity. The criteria referred to in para-
graph (e)(1) of this section are: 

(i) The probability that the company 
will default on its financial obligations 
is not more than four percent over the 
next five years or not more than 0.4 
percent over the next year, in either 
case determined on the basis of widely 
available third-party financial infor-
mation on the company’s credit qual-
ity. 

(ii) The company’s secured debt (dis-
regarding leases and debt incurred to 
acquire or improve property and se-
cured only by that property) does not 
exceed 10 percent of the company’s 
total assets. 

(iii) The company has a ratio of re-
tained-earnings-to-total-assets of 0.25 
or more. 

(iv) The company has a ratio of total- 
debt-to-EBITDA (earnings before inter-
est, taxes, depreciation, and amortiza-
tion) of 3.0 or less. 

(v) The company has positive net in-
come for the two most recently com-
pleted fiscal years preceding the quali-
fying date. 

(vi) During the two-year period end-
ing on the qualifying date, the com-
pany has not experienced an event de-
scribed in § 4043.34(a)(1) or (2) (dealing 
with a default on a loan with an out-
standing balance of $10 million or 
more) with respect to any loan with an 
outstanding balance of $10 million or 
more to the company regardless of 
whether reporting was waived under 
§ 4043.34(b). 

(vii) During the two-year period end-
ing on the qualifying date, there has 
not been any failure to make when due 
any contribution described in 
§ 4043.25(a)(1) or (2) (dealing with failure 
to make required minimum funding 
payments), unless reporting was 
waived under § 4043.25(c). 

(3) Using financial information to 
evaluate criteria. (i) Subject to para-
graph (e)(3)(ii) of this section with re-
spect to evaluating the criterion de-
scribed in paragraph (e)(2)(v) of this 
section, to evaluate whether criteria 
described in paragraphs (e)(2)(ii) 
through (v) of this section are met, a 
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company must use the supporting fi-
nancial information described in para-
graph (d) of this section associated 
with the qualifying date. 

(ii) In addition to the use of the sup-
porting financial information to evalu-
ate criteria as described in paragraph 
(e)(3)(i) of this section, to evaluate 
whether the criterion described in 
paragraph (e)(2)(v) of this section is 
met, the company must also use the 
supporting financial information as de-
scribed in paragraph (d) of this section 
associated with the financial informa-
tion date for the fiscal year preceding 
the fiscal year covered by the sup-
porting financial information associ-
ated with the qualifying date. 

(iii) For purposes of paragraph 
(e)(2)(v) of this section, the excess of 
total revenue over total expenses as re-
ported on the IRS Form 990 is consid-
ered to be net income. 

(4) Exception. If a company receives 
an audit or review report for sup-
porting financial information described 
in paragraph (d) of this section associ-
ated with the qualifying date that ex-
presses a material adverse view or 
qualification, the company does not 
satisfy the low-default-risk standard. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6061, Feb. 4, 2020] 

§ 4043.10 Well-funded plan safe harbor. 

For purposes of this part, a plan is in 
the well-funded plan safe harbor for an 
event year if no variable-rate premium 
was required to be paid for the plan 
under parts 4006 and 4007 of this chap-
ter for the plan year preceding the 
event year. 

Subpart B—Post-Event Notice of 
Reportable Events 

§ 4043.20 Post-event filing obligation. 

The plan administrator and each con-
tributing sponsor of a plan for which a 
reportable event under this subpart has 
occurred are required to notify PBGC 
within 30 days after that person knows 
or has reason to know that the report-
able event has occurred, unless a waiv-
er or extension applies. If there is a 
change in plan administrator or con-
tributing sponsor, the responsibility 
for any failure to file or defective filing 

lies with the person who is the plan ad-
ministrator or contributing sponsor of 
the plan on the 30th day after the re-
portable event occurs. 

§ 4043.21 Tax disqualification and Title 
I noncompliance. 

(a) Reportable event. A reportable 
event occurs when the Secretary of the 
Treasury issues notice that a plan has 
ceased to be a plan described in section 
4021(a)(2) of ERISA, or when the Sec-
retary of Labor determines that a plan 
is not in compliance with title I of 
ERISA. 

(b) Waiver. Notice is waived for this 
event. 

§ 4043.22 Amendment decreasing bene-
fits payable. 

(a) Reportable event. A reportable 
event occurs when an amendment to a 
plan is adopted under which the retire-
ment benefit payable from employer 
contributions with respect to any par-
ticipant may be decreased. 

(b) Waiver. Notice is waived for this 
event. 

§ 4043.23 Active participant reduction. 

(a) Reportable event. A reportable 
event occurs for a plan: 

(1) Single-cause event. (i) On each date 
in a plan year when, as a result of a 
new single cause, the ratio of the ag-
gregate number of individuals who 
ceased to be active participants be-
cause of that single-cause, to the num-
ber of active participants at the begin-
ning of such plan year, exceeds 20 per-
cent. 

(ii) Examples of single-cause events 
include a reorganization or restruc-
turing, the discontinuance of an oper-
ation or business, a natural disaster, a 
mass layoff, or an early retirement in-
centive program. 

(2) Attrition event. At the end of a 
plan year if the sum of the number of 
active participants covered by the plan 
at the end of such plan year, plus the 
number of individuals who ceased to be 
active participants during the same 
plan year that are reported to PBGC 
under paragraph (a)(1) of this section, 
is less than 80 percent of the number of 
active participants at the beginning of 
such plan year. 
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(b) Determination rules—(1) Determina-
tion dates. The number of active par-
ticipants at the beginning of a plan 
year may be determined by using the 
number of active participants at the 
end of the previous plan year, and the 
number of active participants at the 
end of a plan year may be determined 
by using the number of active partici-
pants at the beginning of the next plan 
year. 

(2) Active participant. ‘‘Active partici-
pant’’ for purposes of this section 
means a participant who— 

(i) Is receiving compensation from 
any member of the plan’s controlled 
group for work performed for any mem-
ber of the plan’s controlled group; 

(ii) Is on paid or unpaid leave granted 
for a reason other than a layoff; 

(iii) Is laid off from work for a period 
of time that has lasted less than 30 
days; or 

(iv) Is absent from work due to a re-
curring reduction in employment that 
occurs at least annually. 

(3) Employment relationship. For pur-
poses of determining whether a partici-
pant is an active participant, a partici-
pant does not cease to be active if the 
participant leaves employment with 
one member of a plan’s controlled 
group to become employed by another 
controlled group member. 

(c) Reductions due to cessations and 
withdrawals. For purposes of paragraph 
(a) of this section, a reduction in the 
number of active participants is to be 
disregarded to the extent that it— 

(1) Is attributable to an event de-
scribed in sections 4062(e) or 4063(a) of 
ERISA, and 

(2) Is timely reported to PBGC under 
section 4062(e) and/or section 4063(a) of 
ERISA before the due date of the no-
tice required by paragraph (a) of this 
section. 

(d) Waivers—(1) Small plan. Notice 
under this section is waived if the plan 
had 100 or fewer participants for whom 
flat-rate premiums were payable for 
the plan year preceding the event year. 

(2) Low-default-risk. Notice under this 
section is waived if each contributing 
sponsor of the plan and the highest 
level U.S. parent of each contributing 
sponsor are low-default-risk on the 
date of the event. 

(3) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(4) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits). 

(5) Statutory events. Notice is waived 
for an active participant reduction 
event described in section 4043(c)(3) of 
ERISA except to the extent required 
under this section. 

(e) Extension—attrition event. For an 
event described in paragraph (a)(2) of 
this section, the notice date is ex-
tended until the premium due date for 
the plan year following the event year. 

(f) Examples—(1) Determining whether 
a single-cause event occurred (Example 1). 
A calendar-year plan had 1,000 active 
participants at the beginning of the 
current plan year. As the result of a 
business unit being shut down, 160 par-
ticipants are permanently laid off on 
July 30. Before July 30, and as part of 
the course of regular business oper-
ations, some active participants termi-
nated employment, some retired and 
some new hires became covered by the 
plan. Because reductions due to attri-
tion are disregarded for purposes of de-
termining whether a single-cause event 
has occurred, it is not necessary for the 
sponsor to tabulate an exact active 
participant count as of July 30. Rather, 
the relevant percentage for deter-
mining whether a single-cause event 
occurred is determined by dividing the 
number of active participants laid-off 
as a result of the business unit shut 
down to the beginning of year active 
participant count. Because that ratio 
is less than 20 percent (i.e., 160/1,000 = 
.16, or 16 percent), a single-cause event 
under paragraph (a)(1) of this section 
did not occur on July 30. However, if, 
as a result of the business unit shut-
down, additional layoffs occur later in 
the same year, a single-cause event 
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may subsequently be triggered (See Ex-
ample 3 in paragraph (f)(3) of this sec-
tion). 

(2) Determining whether an attrition 
event occurred in year when a single- 
cause event occurred (Example 2). (i) As-
sume the same facts as in Example 1 in 
paragraph (f)(1) of this section except 
that the number of active participants 
laid off on July 30 was 230 and thus, a 
single-cause event occurred. Further, 
assume that the event was timely re-
ported to PBGC (i.e., on or before Au-
gust 30). Lastly, assume the active par-
ticipant count as of year-end is 600. 

(ii) To prevent duplicative reporting 
(i.e., to ensure that the participants 
who triggered a single-cause reporting 
requirement do not also trigger an at-
trition event), the 230 participants who 

triggered that single-cause reporting 
requirement are not taken into ac-
count for purposes of determining 
whether an attrition event occurred. 
This is accomplished by increasing the 
year-end count by 230. Therefore, the 
applicable percentage for the attrition 
determination is 83 percent (i.e., (600 + 
230)/1,000 = .83). Because 83 percent is 
greater than 80 percent, an attrition 
event has not occurred. 

(3) Single-cause event spread out over 
multiple dates (Example 3). (i) Assume 
the same facts as in Example 1 in para-
graph (f)(1) of this section except that 
the layoffs resulting from the business 
unit shut down are spread out over sev-
eral months. Table 1 to paragraph (f)(3) 
summarizes the applicable calcula-
tions: 

TABLE 1 TO PARAGRAPH (f)(3) 

Single-cause event spread out over multiple dates 

Date Number laid-off Aggregate reduction Applicable percentage 

February 1 ........................................... 50 50 50/1,000 = 5 percent. 
May 15 ................................................. 50 100 100/1,000 = 10 percent. 
September 1 ........................................ 110 210 210/1,000 = 21 percent. 
November 1 ......................................... 40 250 250/1,000 = 25 percent. 

(ii) A single-cause event occurs on 
September 1 because that is the first 
time the applicable percentage exceeds 
20 percent. This event must be reported 
by October 1. The November 1 layoff 
does not trigger a subsequent single- 
cause event because the layoff is part 
of the same single-cause event already 
timely reported to PBGC. However, 
they will be considered in the deter-
mination of whether an attrition event 
occurs at year-end as explained in 
paragraph (f)(3)(iii) of this section. 

(iii) As illustrated in Example 2 in 
paragraph (f)(2) of this section, for pur-
poses of determining whether an attri-
tion event has occurred, the year-end 
count is increased by the number of 
participants that triggered a single- 
cause event. In this case, that number 
is 210. The fact that an additional 40 
active participants were laid off as a 
result of the business unit shut down 
after the single-cause event occurred 
does not affect the calculation because 
it was not already reported to PBGC. 
For example, if the year-end active 
participant count is 560, the number 

that gets compared to the beginning- 
of-year active participant count is 770 
(i.e., 560 + 210 = 770). Because 770 is less 
than 80 percent of 1,000, an attrition 
event has occurred and must be re-
ported. 

(4) Multiple single-cause events in same 
plan year (Example 4). Assume the same 
facts as in Example 1 in paragraph 
(f)(1) of this section except that the 
July 30 shutdown of the business unit 
resulted in 205 layoffs on that date. A 
single-cause event occurred and is 
timely reported. Later in the same 
plan year, the company announces an 
early retirement incentive program 
and 210 employees participate in the 
program with the last employees par-
ticipating in the program retiring on 
November 15 of the plan year. A new 
single-cause event has occurred as of 
November 15 resulting in a reporting 
obligation of the active participant re-
duction due to the retirement incen-
tive program (210/1000 = 21 percent). 

[85 FR 6061, Feb. 4, 2020] 
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§ 4043.24 Termination or partial termi-
nation. 

(a) Reportable event. A reportable 
event occurs when the Secretary of the 
Treasury determines that there has 
been a termination or partial termi-
nation of a plan within the meaning of 
section 411(d)(3) of the Code. 

(b) Waiver. Notice is waived for this 
event. 

§ 4043.25 Failure to make required 
minimum funding payment. 

(a) Reportable event. A reportable 
event occurs when— 

(1) A contribution required under sec-
tions 302 and 303 of ERISA or sections 
412 and 430 of the Code is not made by 
the due date for the payment under 
ERISA section 303(j) or Code section 
430(j), or 

(2) Any other contribution required 
as a condition of a funding waiver is 
not made when due. 

(b) Alternative method of compliance— 
Form 200 filed. If, with respect to the 
same failure, a filing is made in accord-
ance with § 4043.81, that filing (while 
not considered to be submitted to 
PBGC pursuant to section 4043 of 
ERISA for purposes of section 4043(f) of 
ERISA) satisfies the requirements of 
this section. 

(c) Waivers—(1) Small plan. Notice 
under this section is waived with re-
spect to a failure to make a required 
quarterly contribution under section 
303(j)(3) of ERISA or section 430(j)(3) of 
the Code if the plan had 100 or fewer 
participants for whom flat-rate pre-
miums were payable for the plan year 
preceding the event year. 

(2) 30-day grace period. Notice under 
this section is waived if the missed 
contribution is made by the 30th day 
after its due date. 

(3) Late funding balance election. No-
tice under this section is waived if the 
failure to make a timely required con-
tribution is solely because of the plan 
sponsor’s failure to timely make a 
funding balance election. 

§ 4043.26 Inability to pay benefits 
when due. 

(a) Reportable event. A reportable 
event occurs when a plan is currently 
unable or projected to be unable to pay 
benefits. 

(1) Current inability. A plan is cur-
rently unable to pay benefits if it fails 
to provide any participant or bene-
ficiary the full benefits to which the 
person is entitled under the terms of 
the plan, at the time the benefit is due 
and in the form in which it is due. A 
plan is not treated as being currently 
unable to pay benefits if its failure to 
pay is caused solely by— 

(i) A limitation under section 436 of 
the Code and section 206(g) of ERISA 
(dealing with funding-based limits on 
benefits and benefit accruals under sin-
gle-employer plans), 

(ii) The need to verify a person’s eli-
gibility for benefits, 

(iii) The inability to locate a person, 
or 

(iv) Any other administrative delay, 
to the extent that the delay is for less 
than the shorter of two months or two 
full benefit payment periods. 

(2) Projected inability. A plan is pro-
jected to be unable to pay benefits 
when, as of the last day of any quarter 
of a plan year, the plan’s ‘‘liquid as-
sets’’ are less than two times the 
amount of the ‘‘disbursements from the 
plan’’ for such quarter. ‘‘Liquid assets’’ 
and ‘‘disbursements from the plan’’ 
have the same meaning as under sec-
tion 303(j)(4)(E) of ERISA and section 
430(j)(4)(E) of the Code. 

(b) Waiver—plans subject to liquidity 
shortfall rules. Notice under this section 
is waived unless the reportable event 
occurs during a plan year for which the 
plan is exempt from the liquidity 
shortfall rules in section 303(j)(4) of 
ERISA and section 430(j)(4) of the Code 
because it is described in section 
303(g)(2)(B) of ERISA and section 
430(g)(2)(B) of the Code. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6062, Feb. 4, 2020] 

§ 4043.27 Distribution to a substantial 
owner. 

(a) Reportable event. A reportable 
event occurs for a plan when— 

(1) There is a distribution to a sub-
stantial owner of a contributing spon-
sor of the plan; 

(2) The total of all distributions made 
to the substantial owner within the 
one-year period ending with the date of 
such distribution exceeds $10,000; 
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(3) The distribution is not made by 
reason of the substantial owner’s 
death; 

(4) Immediately after the distribu-
tion, the plan has nonforfeitable bene-
fits (as provided in § 4022.5 of this chap-
ter) that are not funded; and 

(5) Either— 

(i) The sum of the values of all dis-
tributions to any one substantial 
owner within the one-year period end-
ing with the date of the distribution is 
more than one percent of the end-of- 
year total amount of the plan’s assets 
(as required to be reported on Schedule 
H or Schedule I to Form 5500) for each 
of the two plan years immediately pre-
ceding the event year, or 

(ii) The sum of the values of all dis-
tributions to all substantial owners 
within the one-year period ending with 
the date of the distribution is more 
than five percent of the end-of-year 
total amount of the plan’s assets (as 
required to be reported on Schedule H 
or Schedule I to Form 5500) for each of 
the two plan years immediately pre-
ceding the event year. 

(b) Determination rules—(1) Valuation 
of distribution. The value of a distribu-
tion under this section is the sum of— 

(i) The cash amounts actually re-
ceived by the substantial owner; 

(ii) The purchase price of any irrev-
ocable commitment; and 

(iii) The fair market value of any 
other assets distributed, determined as 
of the date of distribution to the sub-
stantial owner. 

(2) Date of substantial owner distribu-
tion. The date of distribution to a sub-
stantial owner of a cash distribution is 
the date it is received by the substan-
tial owner. The date of distribution to 
a substantial owner of an irrevocable 
commitment is the date on which the 
obligation to provide benefits passes 
from the plan to the insurer. The date 
of any other distribution to a substan-
tial owner is the date when the plan re-
linquishes control over the assets 
transferred directly or indirectly to the 
substantial owner. 

(3) Determination date. The determina-
tion of whether a participant is (or has 
been in the preceding 60 months) a sub-
stantial owner is made on the date 
when there has been a distribution that 

would be reportable under this section 
if made to a substantial owner. 

(c) Alternative method of compliance— 
annuity. In the case of an annuity for a 
substantial owner, a filing that satis-
fies the requirements of this section 
with respect to any payment under the 
annuity and that discloses the period, 
the amount of the payment, and the 
duration of the annuity satisfies the 
requirements of this section with re-
spect to all subsequent payments under 
the annuity. 

(d) Waivers—(1) Low-default-risk. No-
tice under this section is waived if each 
contributing sponsor of the plan and 
the highest level U.S. parent of each 
contributing sponsor are low-default- 
risk on the date of the event. 

(2) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(3) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits). 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6062, Feb. 4, 2020] 

§ 4043.28 Plan merger, consolidation 
or transfer. 

(a) Reportable event. A reportable 
event occurs when a plan merges, con-
solidates, or transfers its assets or li-
abilities under section 208 of ERISA or 
section 414(l) of the Code. 

(b) Waiver. Notice under this section 
is waived for this event. However, no-
tice may be required under § 4043.29 (for 
a controlled group change) or § 4043.32 
(for a transfer of benefit liabilities). 

§ 4043.29 Change in controlled group. 

(a) Reportable event. (1) A reportable 
event occurs for a plan when there is a 
transaction that results, or will result, 
in one or more persons’ (including any 
person who is or was a contributing 
sponsor) ceasing to be a member of the 
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plan’s controlled group (other than by 
merger involving members of the same 
controlled group). 

(2) For purposes of this section, the 
term ‘‘transaction’’ includes, but is not 
limited to, a legally binding agree-
ment, whether or not written, to trans-
fer ownership, an actual transfer of 
ownership, and an actual change in 
ownership that occurs as a matter of 
law or through the exercise or lapse of 
pre-existing rights. Whether an agree-
ment is legally binding is to be deter-
mined without regard to any condi-
tions in the agreement. A transaction 
is not reportable if it will result solely 
in a reorganization involving a mere 
change in identity, form, or place of or-
ganization, however effected. 

(b) Waivers. (1) De minimis 10-percent 
segment. Notice under this section is 
waived if the person or persons that 
will cease to be members of the plan’s 
controlled group represent a de minimis 
10-percent segment of the plan’s old 
controlled group for the most recent 
fiscal year(s) ending on or before the 
date the reportable event occurs. 

(2) Foreign entity. Notice under this 
section is waived if each person that 
will cease to be a member of the plan’s 
controlled group is a foreign entity 
other than a foreign parent. 

(3) Small plan. Notice under this sec-
tion is waived if the plan had 100 or 
fewer participants for whom flat-rate 
premiums were payable for the plan 
year preceding the event year. 

(4) Low-default-risk. Notice under this 
section is waived if each post-event 
contributing sponsor of the plan and 
the highest level U.S. parent of each 
post-event contributing sponsor are 
low-default-risk on the date of the 
event. 

(5) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(6) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-

nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits). 

(c) Examples. The following examples 
assume that no waiver applies. 

(1) Controlled group breakup. Company 
A (the contributing sponsor of Plan A), 
and Company B (the contributing spon-
sor of Plan B) are in the same con-
trolled group with Parent Company 
AB. On March 31, Parent Company AB 
and Company C enter into an agree-
ment to sell the stock of Company B to 
Company C, a company outside of the 
controlled group. The transaction will 
close on August 31 and Company B will 
continue to maintain Plan B. Both 
Company A (Plan A’s contributing 
sponsor) and the plan administrator of 
Plan A are required to report that 
Company B will leave Plan A’s con-
trolled group. Company B (Plan B’s 
contributing sponsor) and the plan ad-
ministrator of Plan B are required to 
report that Company A and Parent 
Company AB are no longer part of Plan 
B’s controlled group. Both reports are 
due on April 30, 30 days after they en-
tered into the agreement to sell Com-
pany B. 

(2) Change in contributing sponsor. 
Plan Q is maintained by Company Q. 
Company Q enters into a binding con-
tract to sell a portion of its assets and 
to transfer employees participating in 
Plan Q, along with Plan Q, to Company 
R, which is not a member of Company 
Q’s controlled group. There will be no 
change in the structure of Company Q’s 
controlled group. On the effective date 
of the sale, Company R will become the 
contributing sponsor of Plan Q. A re-
portable event occurs on the date of 
the transaction (i.e., the date the bind-
ing contract was executed), because as 
a result of the transaction, Company Q 
(and any other member of its con-
trolled group) will cease to be a mem-
ber of Plan Q’s controlled group. If on 
the notice due date the change in the 
contributing sponsor has not yet be-
come effective, Company Q has the re-
porting obligation. If the change in the 
contributing sponsor has become effec-
tive by the notice due date, Company R 
has the reporting obligation. 

(3) Dissolution of controlled group mem-
ber. Company A (which maintains Plan 
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A) and Company B are in the same con-
trolled group with Parent Company 
AB. Pursuant to an asset sale agree-
ment, Company B sells its assets to a 
company outside of the controlled 
group. After the sale, Company B will 
be dissolved and no longer operating. 
Since Company B will no longer be a 
member of Plan A’s controlled group, a 
reportable event occurs on the date 
Company B enters into the asset sale 
agreement. Note that this event may 
also be required to be reported as a liq-
uidation event under 29 CFR 4043.30. 

(4) Merger of controlled group members. 
Company A (which maintains Plan A) 
and Company B are in the same con-
trolled group with Parent Company 
AB. Parent Company AB decides to 
merge the operations of Company B 
into Company A. Although Company B 
will no longer be a member of Plan A’s 
controlled group, no report is due given 
Company B is merging with Company 
A. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6062, Feb. 4, 2020] 

§ 4043.30 Liquidation. 

(a) Reportable event. A reportable 
event occurs for a plan when a member 
of the plan’s controlled group— 

(1) Resolves to cease all revenue-gen-
erating business operations, sell sub-
stantially all its assets, or otherwise 
effect or implement its complete liq-
uidation (including liquidation into an-
other controlled group member) by de-
cision of the member’s board of direc-
tors (or equivalent body such as the 
managing partners or owners) or other 
actor with the power to authorize such 
cessation of operations, sale, or a liq-
uidation, unless the event would be re-
ported under paragraph (a)(2) or (3) of 
this section; 

(2) Institutes or has instituted 
against it a proceeding to be dissolved 
or is dissolved, whichever occurs first; 
or 

(3) Liquidates in a case under the 
Bankruptcy Code, or under any similar 
law. 

(b) Waivers—(1) De minimis 10-percent 
segment. Notice under this section is 
waived if the person or persons that 
liquidate under paragraph (a) of this 
section do not include any contributing 
sponsor of the plan and represent a de 

minimis 10-percent segment of the 
plan’s controlled group for the most re-
cent fiscal year(s) ending on or before 
the date the reportable event occurs. 

(2) Foreign entity. Notice under this 
section is waived if each person that 
liquidates under paragraph (a) of this 
section is a foreign entity other than a 
foreign parent. 

(3) Reporting under insolvency event. 
Notice under this section is waived if 
reporting is also required under 
§ 4043.35(a)(3) or (4) and notice has been 
provided timely to PBGC for the same 
event under that section. 

(c) Public company extension. If any 
contributing sponsor of the plan, or the 
parent company within a parent-sub-
sidiary controlled group of such con-
tributing sponsor, is a public company, 
the due date for notice under this sec-
tion is extended until the earlier of— 

(1) The date the contributing sponsor 
or parent company timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits); or 

(2) The date when a press release 
with respect to the liquidation de-
scribed under paragraph (a) of this sec-
tion is issued in the U.S. in the English 
language. 

(d) Examples—(1) Liquidation within a 
controlled group. Plan A’s controlled 
group consists of Company A (its con-
tributing sponsor), Company B, Com-
pany Q (the parent of Company A and 
Company B). Company B represents the 
most significant portion of cash flow 
for the controlled group. Company B 
experiences an unforeseen event that 
negatively impacts operations and re-
sults in an increase in debt. The con-
trolled group liquidates Company B by 
ceasing all operations, settling its 
debts, and merging any remaining as-
sets into Company Q. (For purposes of 
this example, it does not matter under 
which of paragraphs (a)(1) through (3) 
of this section reporting is triggered). 
The transaction is to be treated as a 
tax-free liquidation for tax purposes. 
Both Company A (Plan A’s contrib-
uting sponsor) and the plan adminis-
trator of Plan A are required to report 
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that Company B will liquidate within 
the controlled group. 

(2) Cessation of operations. Plan A is 
sponsored by Company A. The owners 
of Company A decide to cease all rev-
enue-generating operations. Certain 
administrative employees will wind 
down the business and continue to be 
employed until the wind down is com-
plete, which could take several 
months. Company A is required to re-
port a liquidation reportable event 30 
days after the decision is made to cease 
all revenue-generating operations. 

(3) Sale of assets. Plan A is sponsored 
by Company A. In a meeting of the 
Board of Directors of Company A, the 
Board resolves to sell all the assets of 
Company A to Company B. Under the 
asset sale agreement with Company B, 
Company B will not assume Plan A; 
Company A expects to undertake a 
standard termination of Plan A. Com-
pany A is required to report a liquida-
tion event 30 days after the Board re-
solved to sell the assets of Company A. 

[85 FR 6063, Feb. 4, 2020] 

§ 4043.31 Extraordinary dividend or 
stock redemption. 

(a) Reportable event. A reportable 
event occurs for a plan when any mem-
ber of the plan’s controlled group de-
clares a dividend or redeems its own 
stock and the amount or net value of 
the distribution, when combined with 
other such distributions during the 
same fiscal year of the person, exceeds 
the person’s net income before after- 
tax gain or loss on any sale of assets, 
as determined in accordance with gen-
erally accepted accounting principles, 
for the prior fiscal year. A distribution 
by a person to a member of its con-
trolled group is disregarded. 

(b) Determination rules. For purposes 
of paragraph (a) of this section, the net 
value of a non-cash distribution is the 
fair market value of assets transferred 
by the person making the distribution, 
reduced by the fair market value of 
any liabilities assumed or consider-
ation given by the recipient in connec-
tion with the distribution. Net value 
determinations should be based on 
readily available fair market value(s) 
or independent appraisal(s) performed 
within one year before the distribution 
is made. To the extent that fair market 

values are not readily available and no 
such appraisals exist, the fair market 
value of an asset transferred in connec-
tion with a distribution or a liability 
assumed by a recipient of a distribu-
tion is deemed to be equal to 200 per-
cent of the book value of the asset or 
liability on the books of the person 
making the distribution. Stock re-
deemed is deemed to have no value. 

(c) Waivers—(1) De minimis 10-percent 
segment. Notice under this section is 
waived if the person making the dis-
tribution is a de minimis 10-percent seg-
ment of the plan’s controlled group for 
the most recent fiscal year(s) ending on 
or before the date the reportable event 
occurs. 

(2) Foreign entity. Notice under this 
section is waived if the person making 
the distribution is a foreign entity 
other than a foreign parent. 

(3) Small plan. Notice under this sec-
tion is waived if the plan had 100 or 
fewer participants for whom flat-rate 
premiums were payable for the plan 
year preceding the event year. 

(4) Low-default-risk. Notice under this 
section is waived if each contributing 
sponsor of the plan and the highest 
level U.S. parent of each contributing 
sponsor are low-default-risk on the 
date of the event. 

(5) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(6) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 
statements under Item 9.01 (Financial 
Statements and Exhibits). 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6064, Feb. 4, 2020] 

§ 4043.32 Transfer of benefit liabilities. 

(a) Reportable event. A reportable 
event occurs for a plan when— 

(1) The plan makes a transfer of ben-
efit liabilities to a person, or to a plan 
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or plans maintained by a person or per-
sons, that are not members of the 
transferor plan’s controlled group; and 

(2) The amount of benefit liabilities 
transferred, in conjunction with other 
benefit liabilities transferred during 
the 12-month period ending on the date 
of the transfer, is 3 percent or more of 
the plan’s total benefit liabilities. Both 
the benefit liabilities transferred and 
the plan’s total benefit liabilities are 
to be valued as of any one date in the 
plan year in which the transfer occurs, 
using actuarial assumptions that com-
ply with section 414(l) of the Code. 

(b) Determination rules—(1) Date of 
transfer. The date of transfer is to be 
determined on the basis of the facts 
and circumstances of the particular 
situation. For transfers subject to the 
requirements of section 414(l) of the 
Code, the date determined in accord-
ance with 26 CFR 1.414(l)–1(b)(11) will be 
considered the date of transfer. 

(2) Distributions of lump sums and an-
nuities. For purposes of paragraph (a) of 
this section, the payment of a lump 
sum, or purchase of an irrevocable 
commitment to provide an annuity, in 
satisfaction of benefit liabilities is not 
a transfer of benefit liabilities. 

(c) Waivers—(1) Small plan. Notice 
under this section is waived if the plan 
had 100 or fewer participants for whom 
flat-rate premiums were payable for 
the plan year preceding the event year. 

(2) Low-default-risk. Notice under this 
section is waived if each contributing 
sponsor of the plan and the highest 
level U.S. parent of each contributing 
sponsor are low-default-risk on the 
date of the event. 

(3) Well-funded plan. Notice under 
this section is waived if the plan is in 
the well-funded plan safe harbor for the 
event year. 

(4) Public company. Notice under this 
section is waived if any contributing 
sponsor of the plan before the trans-
action, or the parent company within a 
parent-subsidiary controlled group of 
any such contributing sponsor, is a 
public company and timely files a SEC 
Form 8–K disclosing the event under an 
item of the Form 8–K other than under 
Item 2.02 (Results of Operations and Fi-
nancial Condition) or in financial 

statements under Item 9.01 (Financial 
Statements and Exhibits). 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6064, Feb. 4, 2020] 

§ 4043.33 Application for minimum 
funding waiver. 

A reportable event for a plan occurs 
when an application for a minimum 
funding waiver for the plan is sub-
mitted under section 302(c) of ERISA or 
section 412(c) of the Code. 

§ 4043.34 Loan default. 

(a) Reportable event. A reportable 
event occurs for a plan when, with re-
spect to a loan with an outstanding 
balance of $10 million or more to a 
member of the plan’s controlled 
group— 

(1) There is an acceleration of pay-
ment or a default under the loan agree-
ment, or 

(2) The lender waives or agrees to an 
amendment of any covenant in the 
loan agreement the effect of which is 
to cure or avoid a breach that would 
trigger a default. 

(b) Waivers—(1) De minimis 10-percent 
segment. Notice under this section is 
waived if the debtor is not a contrib-
uting sponsor of the plan and rep-
resents a de minimis 10-percent segment 
of the plan’s controlled group for the 
most recent fiscal year(s) ending on or 
before the date the reportable event oc-
curs. 

(2) Foreign entity. Notice under this 
section is waived if the debtor is a for-
eign entity other than a foreign parent. 

§ 4043.35 Insolvency or similar settle-
ment. 

(a) Reportable event. A reportable 
event occurs for a plan when any mem-
ber of the plan’s controlled group— 

(1) Commences or has commenced 
against it any insolvency proceeding 
(including, but not limited to, the ap-
pointment of a receiver) other than a 
bankruptcy case under the Bankruptcy 
Code; 

(2) Commences, or has commenced 
against it, a proceeding to effect a 
composition, extension, or settlement 
with creditors; 

(3) Executes a general assignment for 
the benefit of creditors; or 
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(4) Undertakes to effect any other 
nonjudicial composition, extension, or 
settlement with substantially all its 
creditors. 

(b) Waivers—(1) De minimis 10-percent 
segment. Notice under this section is 
waived if the person described in para-
graph (a) of this section is not a con-
tributing sponsor of the plan and rep-
resents a de minimis 10-percent segment 
of the plan’s controlled group for the 
most recent fiscal year(s) ending on or 
before the date the reportable event oc-
curs. 

(2) Foreign entity. Notice under this 
section is waived if the person de-
scribed in paragraph (a) of this section 
is a foreign entity other than a foreign 
parent. 

(3) Liquidation event. Notice under 
paragraph (a)(3) or (4) of this section is 
waived if reporting is also required 
under § 4043.30 and notice has been pro-
vided timely to PBGC for the same 
event under that section. 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6064, Feb. 4, 2020] 

Subpart C—Advance Notice of 
Reportable Events 

§ 4043.61 Advance reporting filing obli-
gation. 

(a) In general. Unless a waiver or ex-
tension applies with respect to the 
plan, each contributing sponsor of a 
plan is required to notify PBGC no 
later than 30 days before the effective 
date of a reportable event described in 
this subpart C if the contributing spon-
sor is subject to advance reporting for 
the reportable event. If there is a 
change in contributing sponsor, the re-
sponsibility for any failure to file or 
defective filing lies with the person 
who is the contributing sponsor of the 
plan on the notice date. 

(b) Persons subject to advance report-
ing. A contributing sponsor of a plan is 
subject to the advance reporting re-
quirement under paragraph (a) of this 
section for a reportable event if — 

(1) On the notice date, neither the 
contributing sponsor nor any member 
of the plan’s controlled group to which 
the event relates is a public company; 
and 

(2) The aggregate unfunded vested 
benefits, determined in accordance 

with paragraph (c) of this section, are 
more than $50 million; and 

(3) The aggregate value of plan as-
sets, determined in accordance with 
paragraph (c) of this section, is less 
than 90 percent of the aggregate pre-
mium funding target, determined in 
accordance with paragraph (c) of this 
section. 

(c) Funding determinations. For pur-
poses of paragraph (b) of this section, 
the aggregate unfunded vested benefits, 
aggregate value of plan assets, and ag-
gregate premium funding target are de-
termined by aggregating the unfunded 
vested benefits, values of plan assets, 
and premium funding targets (respec-
tively), as determined in accordance 
with part 4006 of this chapter for pur-
poses of the variable-rate premium for 
the plan year preceding the effective 
date of the event, of plans maintained 
(on the notice date) by the contrib-
uting sponsor and any members of the 
contributing sponsor’s controlled 
group, disregarding plans with no un-
funded vested benefits (as so deter-
mined). 

(d) Shortening of 30-day period. Pursu-
ant to § 4043.3(d), PBGC may, upon re-
view of an advance notice, shorten the 
notice period to allow for an earlier ef-
fective date. 

§ 4043.62 Change in contributing spon-
sor or controlled group. 

(a) Reportable event. Advance notice is 
required for a change in a plan’s con-
tributing sponsor or controlled group, 
as described in § 4043.29(a). 

(b) Waivers—(1) Small and mid-size 
plans. Notice under this section is 
waived with respect to a change of con-
tributing sponsor if the transferred 
plan has fewer than 500 participants. 

(2) De minimis 5-percent segment. No-
tice under this section is waived if the 
person or persons that will cease to be 
members of the plan’s controlled group 
represent a de minimis 5-percent seg-
ment of the plan’s old controlled group 
for the most recent fiscal year(s) end-
ing on or before the effective date of 
the reportable event. 

§ 4043.63 Liquidation. 

(a) Reportable event. Advance notice is 
required for a liquidation of a member 
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of a plan’s controlled group, as de-
scribed in § 4043.30. 

(b) Waiver—de minimis 5-percent seg-
ment and ongoing plans. Notice under 
this section is waived if the person that 
liquidates is a de minimis 5-percent seg-
ment of the plan’s controlled group for 
the most recent fiscal year(s) ending on 
or before the effective date of the re-
portable event, and each plan that was 
maintained by the liquidating member 
is maintained by another member of 
the plan’s controlled group. 

§ 4043.64 Extraordinary dividend or 
stock redemption. 

(a) Reportable event. Advance notice is 
required for a distribution by a mem-
ber of a plan’s controlled group, as de-
scribed in § 4043.31(a). 

(b) Waiver—de minimis 5-percent seg-
ment. Notice under this section is 
waived if the person making the dis-
tribution is a de minimis 5-percent seg-
ment of the plan’s controlled group for 
the most recent fiscal year(s) ending on 
or before the effective date of the re-
portable event. 

§ 4043.65 Transfer of benefit liabilities. 

(a) Reportable event. Advance notice is 
required for a transfer of benefit liabil-
ities, as described in § 4043.32(a). 

(b) Waivers—(1) Complete plan transfer. 
Notice under this section is waived if 
the transfer is a transfer of all of the 
transferor plan’s benefit liabilities and 
assets to one other plan. 

(2) Transfer of less than 3 percent of as-
sets. Notice under this section is waived 
if the value of the assets being trans-
ferred— 

(i) Equals the present value of the ac-
crued benefits (whether or not vested) 
being transferred, using actuarial as-
sumptions that comply with section 
414(l) of the Code; and 

(ii) In conjunction with other assets 
transferred during the same plan year, 
is less than 3 percent of the assets of 
the transferor plan as of at least one 
day in that year. 

(3) Section 414(l) safe harbor. Notice 
under this section is waived if the ben-
efit liabilities of 500 or fewer partici-
pants are transferred and the transfer 
complies with section 414(l) of the Code 
using the actuarial assumptions pre-
scribed for valuing benefits in trusteed 

plans under §§ 4044.51 through 4044.57 of 
this chapter. 

(4) Fully funded plans. Notice under 
this section is waived if the transfer 
complies with section 414(l) of the Code 
using reasonable actuarial assumptions 
and, after the transfer, the transferor 
and transferee plans are fully funded as 
determined in accordance with 
§§ 4044.51 through 4044.57 of this chapter 
and § 4010.8(d)(1)(ii) of this chapter. 

§ 4043.66 Application for minimum 
funding waiver. 

(a) Reportable event. Advance notice is 
required for an application for a min-
imum funding waiver, as described in 
§ 4043.33. 

(b) Extension. The notice date is ex-
tended until 10 days after the report-
able event has occurred. 

§ 4043.67 Loan default. 

Advance notice is required for an ac-
celeration of payment, a default, a 
waiver, or an agreement to an amend-
ment with respect to a loan agreement 
described in § 4043.34(a). 

§ 4043.68 Insolvency or similar settle-
ment. 

(a) Reportable event. Advance notice is 
required for an insolvency or similar 
settlement, as described in § 4043.35. 

(b) Extension. For a case or pro-
ceeding under § 4043.35(a)(1) or (2) that 
is not commenced by a member of the 
plan’s controlled group, the notice date 
is extended to 10 days after the com-
mencement of the case or proceeding. 

Subpart D—Notice of Failure To 
Make Required Contributions 

§ 4043.81 PBGC Form 200, notice of 
failure to make required contribu-
tions; supplementary information. 

(a) General rules. To comply with the 
notification requirement in section 
303(k)(4) of ERISA and section 430(k)(4) 
of the Code, a contributing sponsor of a 
single-employer plan that is covered 
under section 4021 of ERISA and (if 
that contributing sponsor is a member 
of a parent-subsidiary controlled 
group) the ultimate parent must com-
plete and submit in accordance with 
this section a properly certified Form 
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200 that includes all required docu-
mentation and other information, as 
described in the related filing instruc-
tions. Notice is required whenever the 
unpaid balance of a contribution pay-
ment required under sections 302 and 
303 of ERISA and sections 412 and 430 of 
the Code (including interest), when 
added to the aggregate unpaid balance 
of all preceding such payments for 
which payment was not made when due 
(including interest), exceeds $1 million. 

(1) Form 200 must be filed with PBGC 
no later than 10 days after the due date 
for any required payment for which 
payment was not made when due. 

(2) If a contributing sponsor or the 
ultimate parent completes and submits 
Form 200 in accordance with this sec-
tion, PBGC will consider the notifica-
tion requirement in section 303(k)(4) of 
ERISA and section 430(k)(4) of the Code 
to be satisfied by all members of a con-
trolled group of which the person who 
has filed Form 200 is a member. 

(b) Supplementary information. If, 
upon review of a Form 200, PBGC con-
cludes that it needs additional infor-
mation in order to make decisions re-
garding enforcement of a lien imposed 
by section 303(k) of ERISA and section 
430(k) of the Code, PBGC may require 
any member of the contributing spon-
sor’s controlled group to supplement 
the Form 200 in accordance with 
§ 4043.3(d). 

[80 FR 55002, Sept. 11, 2015, as amended at 85 
FR 6064, Feb. 4, 2020] 

PART 4044—ALLOCATION OF AS-
SETS IN SINGLE-EMPLOYER 
PLANS 

Subpart A—Allocation of Assets 

GENERAL PROVISIONS 

Sec. 
4044.1 Purpose and scope. 
4044.2 Definitions. 
4044.3 General rule. 
4044.4 Violations. 

ALLOCATION OF ASSETS TO BENEFIT 
CATEGORIES 

4044.10 Manner of allocation. 
4044.11 Priority category 1 benefits. 
4044.12 Priority category 2 benefits. 
4044.13 Priority category 3 benefits. 
4044.14 Priority category 4 benefits. 
4044.15 Priority category 5 benefits. 

4044.16 Priority category 6 benefits. 

4044.17 Subclasses. 

ALLOCATION OF RESIDUAL ASSETS 

4044.30 [Reserved] 

Subpart B—Valuation of Benefits and 
Assets 

GENERAL PROVISIONS 

4044.41 General valuation rules. 

TRUSTEED PLANS 

4044.51 Benefits to be valued. 

4044.52 Valuation of benefits. 

4044.53 Mortality assumptions. 

4044.54 [Reserved] 

EXPECTED RETIREMENT AGE 

4044.55 XRA when a participant must retire 
to receive a benefit. 

4044.56 XRA when a participant need not re-
tire to receive a benefit. 

4044.57 Special rule for facility closing. 

NON-TRUSTEED PLANS 

4044.71 Valuation of annuity benefits. 

4044.72 Form of annuity to be valued. 

4044.73 Lump sums and other alternative 
forms of distribution in lieu of annuities. 

4044.74 Withdrawal of employee contribu-
tions. 

4044.75 Other lump sum benefits. 

APPENDIX A TO PART 4044—MORTALITY RATE 
TABLES 

APPENDIX B TO PART 4044—INTEREST RATES 
USED TO VALUE BENEFITS 

APPENDIX C TO PART 4044—LOADING ASSUMP-
TIONS 

APPENDIX D TO PART 4044—TABLES USED TO 
DETERMINE EXPECTED RETIREMENT AGE 

AUTHORITY: 29 U.S.C. 1301(a), 1302(b)(3), 
1341, 1344, 1362. 

SOURCE: 61 FR 34059, July 1, 1996, unless 
otherwise noted. 

NOTE: Certain provisions of part 4044 have 
been superseded by legislative changes. For 
example, there are references to provisions 
formerly codified in 29 CFR part 2617, sub-
part C (and to the Notice of Sufficiency pro-
vided for thereunder) that no longer exist be-
cause of changes in the PBGC’s plan termi-
nation regulations in response to the Single- 
Employer Pension Plan Amendments Act of 
1986 and the Pension Protection Act of 1987. 
The PBGC intends to amend part 4044 at a 
later date to conform it to current statutory 
provisions. 
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Subpart A—Allocation of Assets 

GENERAL PROVISIONS 

§ 4044.1 Purpose and scope. 

This part implements section 4044 of 
ERISA, which contains rules for allo-
cating a plan’s assets when the plan 
terminates. These rules have been in 
effect since September 2, 1974, the date 
of enactment of ERISA. This part ap-
plies to any single-employer plan cov-
ered by title IV of ERISA that submits 
a notice of intent to terminate, or for 
which PBGC commences an action to 
terminate the plan under section 4042 
of ERISA. 

(a) Subpart A. Sections 4044.1 through 
4044.4 set forth general rules for apply-
ing §§ 4044.10 through 4044.17. Sections 
4044.10 through 4044.17 interpret the 
rules and describe procedures for allo-
cating plan assets to priority cat-
egories 1 through 6. 

(b) Subpart B. The purpose of subpart 
B is to establish the method of deter-
mining the value of benefits and assets 
under terminating single-employer 
pension plans covered by title IV of 
ERISA. This valuation is needed for 
both plans trusteed under title IV and 
plans which are not trusteed. For the 
former, the valuation is needed to allo-
cate plan assets in accordance with 
subpart A of this part and to determine 
the amount of any plan asset insuffi-
ciency. For the latter, the valuation is 
needed to allocate assets in accordance 
with subpart A and to distribute the 
assets in accordance with subpart B of 
part 4041 of this chapter. 

(1) Section 4044.41 sets forth the gen-
eral provisions of subpart B and applies 
to all terminating single-employer 
plans. Sections 4044.51 through 4044.57 
prescribe the benefit valuation rules 
for plans that are placed into trustee-
ship by PBGC, including (in §§ 4044.55 
through 4044.57) the rules and proce-
dures a plan administrator shall follow 
to determine the expected retirement 
age (XRA) for a plan participant enti-
tled to early retirement benefits for 
whom the annuity starting date is not 
known as of the valuation date. This 
applies to all trusteed plans which have 
such early retirement benefits. The 
plan administrator shall determine an 
XRA under § 4044.55, § 4044.56 or § 4044.57, 

as appropriate, for each active partici-
pant or participant with a deferred 
vested benefit who is entitled to an 
early retirement benefit and who as of 
the valuation date has not selected an 
annuity starting date. 

(2) Sections 4044.71 through 4044.75 
prescribe the benefit valuation rules 
for calculating the value of a benefit to 
be paid a participant or beneficiary 
under a terminating pension plan that 
is distributing assets where the plan 
has not been placed into trusteeship by 
PBGC. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34605, June 14, 2011] 

§ 4044.2 Definitions. 

(a) The following terms are defined in 
§ 4001.2 of this chapter: annuity, bank-
ruptcy filing date, basic-type benefit, 
Code, distribution date, earliest retire-
ment age at valuation date, ERISA, ex-
pected retirement age (XRA), fair mar-
ket value, guaranteed benefit, insurer, 
IRS, irrevocable commitment, major-
ity owner, mandatory employee con-
tributions, nonbasic-type benefit, non-
forfeitable benefit, non-PPA 2006 bank-
ruptcy termination, normal retirement 
age, notice of intent to terminate, 
PBGC, person, plan, plan adminis-
trator, single-employer plan, termi-
nation date, unreduced retirement age 
(URA), and voluntary employee con-
tributions. 

(b) For purposes of this part: 
Deferred annuity means an annuity 

under which the specified date or age 
at which payments are to begin occurs 
after the valuation date. 

Early retirement benefit means an an-
nuity benefit payable under the terms 
of the plan, under which the partici-
pant is entitled to begin receiving pay-
ments before his or her normal retire-
ment age and which is not payable on 
account of the disability of the partici-
pant. It may be reduced according to 
the terms of the plan. 

Non-trusteed plan means a single-em-
ployer plan which is able to close out 
by purchasing annuities in the private 
sector 

Priority category means one of the 
categories contained in sections 4044 
(a)(1) through (a)(6) of ERISA that es-
tablish the order in which plan assets 
are to be allocated. 
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Trusteed plan means a single-em-
ployer plan which has been placed into 
trusteeship by PBGC. 

Valuation date means (1) for non- 
trusteed plans, the date of distribution 
and (2) for trusteed plans, the termi-
nation date. 

(c) For purposes of subpart B of this 
part (unless otherwise required by the 
context): 

Age means the participant’s age at 
his or her nearest birthday and is de-
termined by rounding the individual’s 
exact age to the nearest whole year. 
Half years are rounded to the next 
highest year. This is also known as the 
‘‘insurance age.’’ 

(d) For purposes of §§ 4044.55 through 
4044.57: 

Monthly benefit means the guaranteed 
benefit payable by PBGC. 

(e) For purposes of §§ 4044.71 through 
4044.75: 

Lump sum payable in lieu of an annuity 
means a benefit that is payable in a 
single installment and is derived from 
an annuity payable under the plan. 

Other lump sum benefit means a ben-
efit in priority category 5 or 6, deter-
mined under subpart A of this part, 
that is payable in a single installment 
(or substantially so) under the terms of 
the plan, and that is not derived from 
an annuity payable under the plan. The 
benefit may be a severance pay benefit, 
a death benefit or other single install-
ment benefit. 

[61 FR 34059, July 1, 1996, as amended at 67 
FR 16959, Apr. 8, 2002; 74 FR 11035, Mar. 16, 
2009; 76 FR 34605, June 14, 2011; 83 FR 49806, 
Oct. 3, 2018] 

§ 4044.3 General rule. 

(a) Asset allocation. Upon the termi-
nation of a single-employer plan, the 
plan administrator shall allocate the 
plan assets available to pay for benefits 
under the plan in the manner pre-
scribed by this subpart. Plan assets 
available to pay for benefits include all 
plan assets (valued according to 
§ 4044.41(b)) remaining after the sub-
traction of all liabilities, other than li-
abilities for future benefit payments, 
paid or payable from plan assets under 
the provisions of the plan. Liabilities 
include expenses, fees and other admin-
istrative costs, and benefit payments 
due before the allocation date. Except 

as provided in § 4044.4(b), an irrevocable 
commitment by an insurer to pay a 
benefit, which commitment is in effect 
on the date of the asset allocation, is 
not considered a plan asset, and a ben-
efit payable under such a commitment 
is excluded from the allocation process. 

(b) Allocation date. For plans that 
close out under § 4041.28 or § 4041.50, as-
sets shall be allocated as of the date 
plan assets are to be distributed. For 
other plans, assets shall be allocated as 
of the termination date. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34605, June 14, 2011] 

§ 4044.4 Violations. 

(a) General. A plan administrator vio-
lates ERISA if plan assets are allocated 
or distributed upon plan termination in 
a manner other than that prescribed in 
section 4044 of ERISA and this subpart, 
except as may be required to prevent 
disqualification of the plan under the 
Code and regulations thereunder. 

(b) Distributions in anticipation of ter-
mination. A distribution, transfer, or 
allocation of assets to a participant or 
to an insurance company for the ben-
efit of a participant, made in anticipa-
tion of plan termination, is considered 
to be an allocation of plan assets upon 
termination, and is covered by para-
graph (a) of this section. In deter-
mining whether a distribution, trans-
fer, or allocation of assets has been 
made in anticipation of plan termi-
nation PBGC will consider all of the 
facts and circumstances including— 

(1) Any change in funding or oper-
ation procedures; 

(2) Past practice with regard to em-
ployee requests for forms of distribu-
tion; 

(3) Whether the distribution is con-
sistent with plan provisions; and 

(4) Whether an annuity contract that 
provides for a cutback based on the 
guarantee limits in subpart B of part 
4022 of this chapter could have been 
purchased from an insurance company. 

ALLOCATION OF ASSETS TO BENEFIT 
CATEGORIES 

§ 4044.10 Manner of allocation. 

(a) General. The plan administrator 
shall allocate plan assets available to 
pay for benefits under the plan using 
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the rules and procedures set forth in 
paragraphs (b) through (f) of this sec-
tion, or any other procedure that re-
sults in each participant (or bene-
ficiary) receiving the same benefits he 
or she would receive if the procedures 
in paragraphs (b) through (f) were fol-
lowed. 

(b) Assigning benefits. The basic-type 
and nonbasic-type benefits payable 
with respect to each participant in a 
terminated plan shall be assigned to 
one or more priority categories in ac-
cordance with §§ 4044.11 through 4044.16. 
Benefits derived from voluntary em-
ployee contributions, which are as-
signed only to priority category 1, are 
treated, under section 204(c)(4) of 
ERISA and section 411(d)(5) of the 
Code, as benefits under a separate plan. 
The amount of a benefit payable with 
respect to each participant shall be de-
termined as of the termination date, 
but, in a PPA 2006 bankruptcy termi-
nation, subject to the limitations in 
sections 4022(g) and 4044(e) of ERISA 
(and corresponding provisions of these 
regulations). 

(c) Valuing benefits. The value of a 
participant’s benefit or benefits as-
signed to each priority category shall 
be determined, as of the allocation 
date, in accordance with the provisions 
of subpart B of this part. The value of 
each participant’s basic-type benefit or 
benefits in a priority category shall be 
reduced by the value of the partici-
pant’s benefit of the same type that is 
assigned to a higher priority category. 
Except as provided in the next two sen-
tences, the same procedure shall be fol-
lowed for nonbasic-type benefits. The 
value of a participant’s nonbasic-type 
benefits in priority categories 3, 5, and 
6 shall not be reduced by the value of 
the participant’s nonbasic-type benefit 
assigned to priority category 2. Bene-
fits in priority category 1 shall neither 
be included in nor subtracted from 
lower priority categories. In no event 
shall a benefit assigned to a priority 
category be valued at less than zero. 

(d) Allocating assets to priority cat-
egories. Plan assets available to pay for 
benefits under the plan shall be allo-
cated to each priority category in suc-
cession, beginning with priority cat-
egory 1. If the plan has sufficient assets 
to pay for all benefits in a priority cat-

egory, the remaining assets shall then 
be allocated to the next lower priority 
category. This process shall be re-
peated until all benefits in priority 
categories 1 through 6 have been pro-
vided or until all available plan assets 
have been allocated. 

(e) Allocating assets within priority cat-
egories. Except for priority categories 4 
and 5, if the plan assets available for 
allocation to any priority category are 
insufficient to pay for all benefits in 
that priority category, those assets 
shall be distributed among the partici-
pants according to the ratio that the 
value of each participant’s benefit or 
benefits in that priority category bears 
to the total value of all benefits in that 
priority category. If the plan assets 
available for allocation to priority cat-
egory 4 are insufficient to pay for all 
benefits in that category, the assets 
shall be allocated, first, to the value of 
all participants’ nonforfeitable benefits 
that would be assigned to priority cat-
egory 4 other than those impacted by 
the majority-owner limitation under 
§ 4022.26 of this chapter. If assets avail-
able for allocation to priority category 
4 are sufficient to fully satisfy the 
value of those other benefits, the re-
maining assets shall then be allocated 
to the value of the benefits that would 
be guaranteed but for the majority- 
owner limitation. These remaining as-
sets shall be distributed among the ma-
jority owners according to the ratio 
that the value of each majority owner’s 
benefit that would be guaranteed but 
for the majority-owner limitation 
bears to the total value of all benefits 
that would be guaranteed but for the 
majority-owner limitation. If the plan 
assets available for allocation to pri-
ority category 5 are insufficient to pay 
for all benefits in that category, the as-
sets shall be allocated, first, to the 
value of each participant’s nonforfeit-
able benefits that would be assigned to 
priority category 5 under § 4044.15 after 
reduction for the value of benefits as-
signed to higher priority categories, 
based only on the provisions of the 
plan in effect at the beginning of the 
five-year period immediately preceding 
the termination date. If assets avail-
able for allocation to priority category 
5 are sufficient to fully satisfy the 
value of those benefits, assets shall 
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then be allocated to the value of the 
benefit increase under the oldest 
amendment during the five-year period 
immediately preceding the termination 
date, reduced by the value of benefits 
assigned to higher priority categories 
(including higher subcategories in pri-
ority category 5). This allocation pro-
cedure shall be repeated for each suc-
ceeding plan amendment within the 
five-year period until all plan assets 
available for allocation have been ex-
hausted. If an amendment decreased 
benefits, amounts previously allocated 
with respect to each participant in ex-
cess of the value of the reduced benefit 
shall be reduced accordingly. In the 
subcategory in which assets are ex-
hausted, the assets shall be distributed 
among the participants according to 
the ratio that the value of each partici-
pant’s benefit or benefits in that sub-
category bears to the total value of all 
benefits in that subcategory. 

(f) Applying assets to basic-type or 
nonbasic-type benefits within priority cat-
egories. The assets allocated to a par-
ticipant’s benefit or benefits within 
each priority category shall first be ap-
plied to pay for the participant’s basic- 
type benefit or benefits assigned to 
that priority category. Any assets allo-
cated on behalf of that participant re-
maining after satisfying the partici-
pant’s basic-type benefit or benefits in 
that priority category shall then be ap-
plied to pay for the participant’s 
nonbasic-type benefit or benefits as-
signed to that priority category. If the 
assets allocable to a participant’s 
basic-type benefit or benefits in all pri-
ority categories are insufficient to pay 
for all of the participant’s guaranteed 
benefits, the assets allocated to that 
participant’s benefit in priority cat-
egory 4 shall be applied, first, to the 
guaranteed portion of the participant’s 
benefit in priority category 4. The re-
maining assets allocated to that par-
ticipant’s benefit in priority category 
4, if any, shall be applied to the non-
guaranteed portion of the participant’s 
benefit. 

(g) Allocation to established subclasses. 
Notwithstanding paragraphs (e) and (f) 
of this section, the assets of a plan that 
has established subclasses within any 
priority category may be allocated to 

the plan’s subclasses in accordance 
with the rules set forth in § 4044.17. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34605, June 14, 2011; 83 FR 49806, Oct. 3, 
2018] 

§ 4044.11 Priority category 1 benefits. 

(a) Definition. The benefits in priority 
category 1 are participants’ accrued 
benefits derived from voluntary em-
ployee contributions. 

(b) Assigning benefits. Absent an elec-
tion described in the next sentence, the 
benefit assigned to priority category 1 
with respect to each participant is the 
balance of the separate account main-
tained for the participant’s voluntary 
contributions. If a participant has 
elected to receive an annuity in lieu of 
his or her account balance, the benefit 
assigned to priority category 1 with re-
spect to that participant is the present 
value of that annuity. 

§ 4044.12 Priority category 2 benefits. 

(a) Definition. The benefits in priority 
category 2 are participants’ accrued 
benefits derived from mandatory em-
ployee contributions, whether to be 
paid as an annuity benefit with a pre- 
retirement death benefit that returns 
mandatory employee contributions or, 
if a participant so elects under the 
terms of the plan and subpart A of part 
4022 of this chapter, as a lump sum ben-
efit. Benefits are primarily basic-type 
benefits although nonbasic-type bene-
fits may also be included as follows: 

(1) Basic-type benefits. The basic-type 
benefit in priority category 2 with re-
spect to each participant is the sum of 
the values of the annuity benefit and 
the pre-retirement death benefit deter-
mined under the provisions of para-
graph (c)(1) of this section. 

(2) Nonbasic-type benefits. If a partici-
pant elects to receive a lump sum ben-
efit and if the value of the lump sum 
benefit exceeds the value of the basic- 
type benefit in priority category 2 de-
termined with respect to the partici-
pant, the excess is a nonbasic-type ben-
efit. There is no nonbasic-type benefit 
in priority category 2 for a participant 
who does not elect to receive a lump 
sum benefit. 
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(b) Conversion of mandatory employee 
contributions to an annuity benefit. Sub-
ject to the limitation set forth in para-
graph (b)(3) of this section, a partici-
pant’s accumulated mandatory em-
ployee contributions shall be converted 
to an annuity form of benefit payable 
at the normal retirement age or, if the 
plan provides for early retirement, at 
the expected retirement age. The con-
version shall be made using the inter-
est rates and factors specified in para-
graph (b)(2) of this section. The form of 
the annuity benefit (e.g., straight life 
annuity, joint and survivor annuity, 
cash refund annuity, etc.) is the form 
that the participant or beneficiary is 
entitled to on the termination date. If 
the participant does not have a non-
forfeitable right to a benefit, other 
than the return of his or her manda-
tory contributions in a lump sum, the 
annuity form of benefit is the form the 
participant would be entitled to if the 
participant had a nonforfeitable right 
to an annuity benefit under the plan on 
the termination date. 

(1) Accumulated mandatory employee 
contributions. Subject to any addition 
for the cost of ancillary benefits plus 
interest, as provided in the following 
sentence, the amount of the accumu-
lated mandatory employee contribu-
tions for each participant is the par-
ticipant’s total nonforfeitable manda-
tory employee contributions remaining 
in the plan on the termination date 
plus interest, if any, under the plan 
provisions. Mandatory employee con-
tributions, if any, used after the effec-
tive date of the minimum vesting 
standards in section 203 of ERISA and 
section 411 of the Code for costs or to 
provide ancillary benefits such as life 
insurance or health insurance, plus in-
terest under the plan provisions, shall 
be added to the contributions that re-
main in the plan to determine the ac-
cumulated mandatory employee con-
tributions. 

(2) Interest rates and conversion factors. 
The interest rates and conversion fac-
tors used in the administration of the 
plan shall be used to convert a partici-
pant’s accumulated mandatory con-
tributions to the annuity form of ben-
efit. In the absence of plan rules and 
factors, the interest rates and conver-
sion factors established by the IRS for 

allocation of accrued benefits between 
employer and employee contributions 
under the provisions of section 204(c) of 
ERISA and section 411(c) of the Code 
shall be used. 

(3) Minimum accrued benefit. The an-
nuity benefit derived from mandatory 
employee contributions may not be 
less than the minimum accrued benefit 
under the provisions of section 204(c) of 
ERISA and section 411(c) of the Code. 

(4) Rollover amounts. In the case of a 
benefit resulting from rollover 
amounts, notwithstanding the provi-
sions of paragraph (b)(2) of this section, 
the interest rates and conversion fac-
tors in paragraph (c)(4) of this section 
are used to determine the portion of 
the accrued benefit derived from the 
employee’s contributions and, if any, 
the portion of the accrued benefit de-
rived from employer contributions. 

(c) Assigning benefits. If a participant 
or beneficiary elects to receive a lump 
sum benefit, his or her benefit shall be 
determined under paragraph (c)(2) of 
this section. Otherwise, the benefits 
with respect to a participant shall be 
determined under paragraph (c)(1) of 
this section. 

(1) Annuity benefit and pre-retirement 
death benefit. The annuity benefit and 
the pre-retirement death benefit as-
signed to priority category 2 with re-
spect to a participant are determined 
as follows: 

(i) The annuity benefit is the benefit 
computed under paragraph (b) of this 
section. 

(ii) Except for adjustments necessary 
to meet the minimum lump sum re-
quirements as hereafter provided, the 
pre-retirement death benefit is the 
benefit under the plan that returns all 
or a portion of the participant’s man-
datory employee contributions upon 
the death of the participant before re-
tirement. A benefit that became pay-
able in a single installment (or sub-
stantially so) because the participant 
died before the termination date is a li-
ability of the plan within the meaning 
of § 4044.3(a) and should not be assigned 
to priority category 2. A benefit pay-
able upon a participant’s death that is 
included in the annuity form of the 
benefit derived from mandatory em-
ployee contributions (e.g., the sur-
vivor’s portion of a joint and survivor 
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annuity or the cash refund portion of a 
cash refund annuity) is assigned to pri-
ority category 2 as part of the annuity 
benefit under paragraph (c)(1)(i) of this 
section and is not assigned as a death 
benefit. The pre-retirement death ben-
efit may not be less than the minimum 
lump sum required upon withdrawal of 
mandatory employee contributions by 
the IRS under section 204(c) of ERISA 
and section 411(c) of the Code. 

(2) Lump sum benefit. Except for ad-
justments necessary to meet the min-
imum lump sum requirements as here-
after provided, if a participant elects 
to receive a lump sum benefit under 
the provisions of the plan, the amount 
of the benefit that is assigned to pri-
ority category 2 with respect to the 
participant is— 

(i) The combined value of the annuity 
benefit and the pre-retirement death 
benefit determined according to para-
graph (c)(1) (which constitutes the 
basic-type benefit) plus 

(ii) The amount, if any, of the par-
ticipant’s accumulated mandatory em-
ployee contributions that exceeds the 
combined value of the annuity benefit 
and the pre-retirement death benefit 
(which constitutes the nonbasic-type 
benefit), but not more than 

(iii) The amount of the participant’s 
accumulated mandatory contributions. 

(3) For purposes of paragraph (c)(2) of 
this section, accumulated mandatory 
contributions means the contributions 
with interest, if any, payable under 
plan provisions to the participant or 
beneficiary on termination of the plan 
or, in the absence of such provisions, 
the amount that is payable if the par-
ticipant withdrew his or her contribu-
tions on the termination date. The 
lump sum benefit may not be less than 
the minimum lump required by the IRS 
under section 204(c) of ERISA and sec-
tion 411(c) of the Code upon withdrawal 
of mandatory employee contributions. 

(4) Special rules for benefit resulting 
from rollover amounts—(i) Mandatory em-
ployee contributions. Notwithstanding 
paragraphs (c)(1) through (3) of this 
section, in the case of a benefit result-
ing from rollover amounts, the accrued 
benefit derived from mandatory em-
ployee contributions is determined 
using the interest rates and conversion 
factors under section 411(c)(2)(B) and 

(C) of the Code for purposes of com-
puting an employee’s accrued benefit 
derived from the employee’s contribu-
tions. The annuity benefit and the pre- 
retirement death benefit, as deter-
mined on this basis, is the benefit re-
sulting from rollover amounts in pri-
ority category 2. 

(ii) Employer contributions. Any por-
tion of a participant’s accrued benefit 
resulting from rollover amounts that is 
in excess of the accrued benefit derived 
from mandatory employee contribu-
tions determined in accordance with 
paragraph (c)(4)(i) of this section (i.e., 
the accrued benefit derived from em-
ployer contributions) is a 
guaranteeable benefit in priority cat-
egory 3, priority category 4, or priority 
category 5, as applicable under this 
part. 

[61 FR 34059, July 1, 1996, as amended at 79 
FR 70095, Nov. 25, 2014] 

§ 4044.13 Priority category 3 benefits. 

(a) Definition. The benefits in priority 
category 3 are those annuity benefits 
that were in pay status before the be-
ginning of the 3-year period ending on 
the termination date, and those annu-
ity benefits that could have been in 
pay status (then or as of the next pay-
ment date under the plan’s rules for 
starting benefit payments) for partici-
pants who, before the beginning of the 
3-year period ending on the termi-
nation date, had reached their Earliest 
PBGC Retirement Date (as determined 
under § 4022.10 of this chapter) based on 
plan provisions in effect on the day be-
fore the beginning of the 3-year period 
ending on the termination date. For 
example, in a plan with a termination 
date of September 1, 2012, the benefits 
in priority category 3 are those annu-
ity benefits that were in pay status on 
or before September 1, 2009, and those 
annuity benefits that could have been 
in pay status for participants who, on 
or before September 1, 2009, had 
reached their Earliest PBGC Retire-
ment Date based on plan provisions in 
effect on September 1, 2009. Benefit in-
creases, as defined in § 4022.2, that were 
in effect throughout the 5-year period 
ending on the termination date, includ-
ing automatic benefit increases during 
that period to the extent provided in 
paragraph (b)(5) of this section, shall be 
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included in determining the priority 
category 3 benefit. For example, in a 
plan with a termination date of Sep-
tember 1, 2012, a benefit increase that 
was in effect throughout the 5-year pe-
riod from September 2, 2007, to Sep-
tember 1, 2012, is included in priority 
category 3. Benefits are primarily 
basic-type benefits, although nonbasic- 
type benefits will be included if any 
portion of a participant’s priority cat-
egory 3 benefit is not guaranteeable 
under the provisions of subpart A of 
part 4022 and § 4022.21 of this chapter. 

(b) Assigning benefits. The annuity 
benefit that is assigned to priority cat-
egory 3 with respect to each partici-
pant is the lowest annuity that was 
paid or payable under the rules in para-
graphs (b)(2) through (b)(6) of this sec-
tion. 

(1) Eligibility of participants and bene-
ficiaries. A participant or beneficiary is 
eligible for a priority category 3 ben-
efit if either of the following applies: 

(i) The participant’s (or bene-
ficiary’s) benefit was in pay status be-
fore the beginning of the 3-year period 
ending on the termination date. 

(ii) Before the beginning of the 3-year 
period ending on the termination date, 
the participant was eligible for an an-
nuity benefit that could have been in 
pay status and had reached his or her 
Earliest PBGC Retirement Date (as de-
termined in § 4022.10 of this chapter, 
based on plan provisions in effect on 
the day before the beginning of the 3- 
year period ending on the termination 
date). Whether a participant was eligi-
ble to receive an annuity before the be-
ginning of the 3-year period shall be de-
termined using the plan provisions in 
effect on the day before the beginning 
of the 3-year period. 

(iii) If a participant described in ei-
ther of the preceding two paragraphs 
died during the 3-year period ending on 
the date of the plan termination and 
his or her beneficiary is entitled to an 
annuity, the beneficiary is eligible for 
a priority category 3 benefit. 

(2) Plan provisions governing deter-
mination of benefit. In determining the 
amount of the priority category 3 an-
nuity with respect to a participant, the 
plan administrator shall use the par-
ticipant’s age, service, actual or ex-

pected retirement age, and other rel-
evant facts as of the following dates: 

(i) Except as provided in paragraph 
(b)(3), for a participant or beneficiary 
whose benefit was in pay status before 
the beginning of the 3-year period end-
ing on the termination date, the pri-
ority category 3 benefit shall be deter-
mined according to plan provisions in 
effect on the date the benefit com-
menced. The form of annuity elected 
by a retiree is considered the normal 
form of annuity for that participant. 

(ii) Except as provided in paragraph 
(b)(3), for a participant who was eligi-
ble to receive an annuity before the be-
ginning of the 3-year period ending on 
the termination date but whose benefit 
was not in pay status, the priority cat-
egory 3 benefit and the normal form of 
annuity shall be determined according 
to plan provisions in effect on the day 
before the beginning of the 3-year pe-
riod ending on the termination date as 
if the benefit had commenced at that 
time. 

(3) General benefit limitations. The gen-
eral benefit limitation is determined as 
follows: 

(i) If a participant’s benefit was in 
pay status before the beginning of the 
3-year period, the benefit assigned to 
priority category 3 with respect to that 
participant is limited to the lesser of 
the lowest annuity benefit in pay sta-
tus during the 3-year period ending on 
the termination date and the lowest 
annuity benefit payable under the plan 
provisions at any time during the 5- 
year period ending on the termination 
date. 

(ii) Unless a benefit was in pay status 
before the beginning of the 3-year pe-
riod ending on the termination date, 
the benefit assigned to priority cat-
egory 3 with respect to a participant is 
limited to the lowest annuity benefit 
payable under the plan provisions, in-
cluding any reduction for early retire-
ment, at any time during the 5-year pe-
riod ending on the termination date. If 
the annuity form of benefit under a for-
mula that appears to produce the low-
est benefit differs from the normal an-
nuity form for the participant under 
paragraph (b)(2)(ii) of this section, the 
benefits shall be compared after the 
differing form is converted to the nor-
mal annuity form, using plan factors. 
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In the absence of plan factors, the fac-
tors in subpart B of part 4022 of this 
chapter shall be used. 

(iii) For purposes of this paragraph, if 
a terminating plan has been in effect 
less than five years on the termination 
date, computed in accordance with 
paragraph (b)(6) of this section, the 
lowest annuity benefit under the plan 
during the 5-year period ending on the 
termination date is zero. If the plan is 
a successor to a previously established 
defined benefit plan within the mean-
ing of section 4021(a) of ERISA, the 
time it has been in effect will include 
the time the predecessor plan was in ef-
fect. 

(4) Determination of beneficiary’s ben-
efit. If a beneficiary is eligible for a pri-
ority category 3 benefit because of the 
death of a participant during the 3-year 
period ending on the termination date, 
the benefit assigned to priority cat-
egory 3 for the beneficiary shall be de-
termined as if the participant had died 
the day before the 3-year period began. 

(5) Automatic benefit increases. If plan 
provisions adopted and effective on or 
before the first day of the 5-year period 
ending on the termination date pro-
vided for automatic increases in the 
benefit formula for both active partici-
pants and those in pay status or for 
participants in pay status only, the 
lowest annuity benefit payable during 
the 5-year period ending on the termi-
nation date determined under para-
graph (b)(3) of this section includes the 
automatic increases scheduled during 
the fourth and fifth years preceding 
termination, subject to the restriction 
that benefit increases for active par-
ticipants in excess of the increases for 
retirees shall not be taken into ac-
count. 

(6) Computation of time periods. For 
purposes of this section, a plan or 
amendment is ‘‘in effect’’ on the later 
of the date on which it is adopted or 
the date it becomes effective. 

(c) PPA 2006 bankruptcy termination. 
In a PPA 2006 bankruptcy termination: 

(1) For purposes of this paragraph (c), 
‘‘applicable pre-termination period’’ 
means the period— 

(i) Beginning on the first day of the 
5-year period ending on the bankruptcy 
filing date; and 

(ii) Ending on the termination date. 
For example, if the bankruptcy filing 
date is January 15, 2008, and the termi-
nation date is March 22, 2009, the appli-
cable pre-termination period is the pe-
riod beginning on January 16, 2003, and 
ending on March 22, 2009. 

(2) ‘‘Applicable pre-termination pe-
riod’’ is substituted for ‘‘5-year period 
ending on the termination date’’ each 
place that ‘‘5-year period ending on the 
termination date’’ appears in para-
graphs (a) and (b) of this section. 

(3) Except as provided in paragraph 
(a)(2) of this section, ‘‘bankruptcy fil-
ing date’’ is substituted for ‘‘termi-
nation date’’ and ‘‘date of the plan ter-
mination’’ each place that ‘‘termi-
nation date’’ and ‘‘date of the plan ter-
mination’’ appear in paragraphs (a) and 
(b) of this section. In paragraph (b)(5) 
of this section, ‘‘the bankruptcy filing 
date’’ is substituted for ‘‘termination’’ 
in the phrase ‘‘during the fourth and 
fifth years preceding termination.’’ 

(4) Example: A plan provides for nor-
mal retirement at age 65 and has only 
one early retirement benefit: a sub-
sidized early retirement benefit for 
participants who terminate employ-
ment on or after age 60 with 20 years of 
service. These plan provisions have 
been unchanged since 1990. The contrib-
uting sponsor of the plan files a bank-
ruptcy petition in June 2008, and the 
plan terminates during the bankruptcy 
with a termination date in September 
2010. A participant retired in July 2007, 
at which time he was age 60 and had 20 
years of service, and began receiving 
the subsidized early retirement benefit. 
The participant has no benefit in pri-
ority category 3, because he was not el-
igible to retire three or more years be-
fore the June 2008 bankruptcy filing 
date. 

[61 FR 34059, July 1, 1996, as amended at 62 
FR 67729, Dec. 30, 1997; 67 FR 16959, Apr. 8, 
2002; 67 FR 38003, May 31, 2002; 76 FR 34605, 
June 14, 2011] 

§ 4044.14 Priority category 4 benefits. 

The benefits assigned to priority cat-
egory 4 with respect to each partici-
pant are the participant’s guaranteed 
benefits, except as provided in the next 
sentence. The benefit assigned to pri-
ority category 4 with respect to a par-
ticipant is not limited by the aggregate 
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benefits limitations set forth in 
§ 4022B.1 of this chapter for individuals 
who are participants in more than one 
plan or by the guarantee limitation ap-
plicable to majority owners set forth in 
§ 4022.26. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011; 83 FR 49806, Oct. 3, 
2018] 

§ 4044.15 Priority category 5 benefits. 

The benefits assigned to priority cat-
egory 5 with respect to each partici-
pant are all of the participant’s non-
forfeitable benefits under the plan. 

§ 4044.16 Priority category 6 benefits. 

The benefits assigned to priority cat-
egory 6 with respect to each partici-
pant are all of the participant’s bene-
fits under the plan, whether forfeitable 
or nonforfeitable. 

§ 4044.17 Subclasses. 

(a) General rule. A plan may establish 
one or more subclasses within any pri-
ority category, other than priority cat-
egories 1 and 2, which subclasses will 
govern the allocation of assets within 
that priority category. The subclasses 
may be based only on a participant’s 
longer service, older age, or disability, 
or any combination thereof. 

(b) Limitation. Except as provided in 
paragraph (c) of this section, whenever 
the allocation within a priority cat-
egory on the basis of the subclasses es-
tablished by the plan increases or de-
creases the cumulative amount of as-
sets that otherwise would be allocated 
to guaranteed benefits, the assets so 
shifted shall be reallocated to other 
participants’ benefits within the pri-
ority category in accordance with the 
subclasses. 

(c) Exception for subclasses in effect on 
September 2, 1974. A plan administrator 
may allocate assets to subclasses with-
in any priority category, other than 
priority categories 1 and 2, without re-
gard to the limitation in paragraph (b) 
of this section if, on September 2, 1974, 
the plan provided for allocation of plan 
assets upon termination of the plan 
based on a participant’s longer service, 
older age, or disability, or any com-
bination thereof, and— 

(1) Such provisions are still in effect; 
or 

(2) The plan, if subsequently amended 
to modify or remove those subclasses, 
is re-amended to re-establish the same 
subclasses on or before July 28, 1981. 

(d) Discrimination under Code. Not-
withstanding the provisions of para-
graphs (a) through (c) of this section, 
allocation of assets to subclasses estab-
lished under this section is permitted 
only to the extent that the allocation 
does not result in discrimination pro-
hibited under the Code and regulations 
thereunder. 

ALLOCATION OF RESIDUAL ASSETS 

§ 4044.30 [Reserved] 

Subpart B—Valuation of Benefits 
and Assets 

GENERAL PROVISIONS 

§ 4044.41 General valuation rules. 

(a) Valuation of benefits—(1) Trusteed 
plans. The plan administrator of a plan 
that has been or will be placed into 
trusteeship by the PBGC shall value 
plan benefits in accordance with 
§§ 4044.51 through 4044.57. 

(2) Non-trusteed plans. The plan ad-
ministrator of a non-trusteed plan 
shall value plan benefits in accordance 
with §§ 4044.71 through 4044.75. If a plan 
is unable to satisfy all benefits as-
signed to priority categories 1 through 
4 on the distribution date, the PBGC 
will place it into trusteeship and the 
plan administrator shall re-value the 
benefits in accordance with §§ 4044.51 
through 4044.57. 

(b) Valuation of assets. Plan assets 
shall be valued at their fair market 
value, based on the method of valu-
ation that most accurately reflects 
such fair market value. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

TRUSTEED PLANS 

§ 4044.51 Benefits to be valued. 

(a) Form of benefit. The plan adminis-
trator shall determine the form of each 
benefit to be valued in accordance with 
the following rules: 
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(1) If a benefit is in pay status as of 
the valuation date, the plan adminis-
trator shall value the form of the ben-
efit being paid. 

(2) If a benefit is not in pay status as 
of the valuation date but a valid elec-
tion with respect to the form of benefit 
has been made on or before the valu-
ation date, the plan administrator 
shall value the form of benefit so elect-
ed. 

(3) If a benefit is not in pay status as 
of the valuation date and no valid elec-
tion with respect to the form of benefit 
has been made on or before the valu-
ation date, the plan administrator 
shall value the form of benefit that, 
under the terms of the plan, is payable 
in the absence of a valid election. 

(b) Timing of benefit. The plan admin-
istrator shall value benefits whose 
starting date is subject to election 
using the assumption specified in para-
graph (b)(1) or (b)(2) of this section. 

(1) Where election made. If a valid elec-
tion of the starting date of a benefit 
has been made on or before the valu-
ation date, the plan administrator 
shall assume that the starting date of 
the benefit is the starting date so 
elected. 

(2) Where no election made. If no valid 
election of the starting date of a ben-
efit has been made on or before the 
valuation date, the plan administrator 
shall assume that the starting date of 
the benefit is the later of— 

(i) The expected retirement age, as 
determined under §§ 4044.55 through 
4044.57, of the participant with respect 
to whom the benefit is payable, or 

(ii) The valuation date. 

§ 4044.52 Valuation of benefits. 

The plan administrator shall value 
all benefits as of the valuation date 
by— 

(a) Using the mortality assumptions 
prescribed by § 4044.53 and the interest 
assumptions prescribed in appendix B 
to this part; 

(b) Using interpolation methods, 
where necessary, at least as accurate 
as linear interpolation; 

(c) Using valuation formulas that ac-
cord with generally accepted actuarial 
principles and practices; and 

(d) Adjusting the values to reflect 
loading expenses in accordance with 
appendix C to this part. 

[65 FR 14753, Mar. 17, 2000, as amended at 70 
FR 72207, Dec. 2, 2005] 

§ 4044.53 Mortality assumptions. 

(a) General rule. Subject to paragraph 
(b) of this section (regarding certain 
death benefits), the plan administrator 
shall use the mortality factors pre-
scribed in paragraphs (c), (d), (e), (f), 
and (g) of this section to value benefits 
under § 4044.52. 

(b) Certain death benefits. If an annu-
ity for one person is in pay status on 
the valuation date, and if the payment 
of a death benefit after the valuation 
date to another person, who need not 
be identifiable on the valuation date, 
depends in whole or in part on the 
death of the pay status annuitant, then 
the plan administrator shall value the 
death benefit using— 

(1) The mortality rates that are ap-
plicable to the annuity in pay status 
under this section to represent the 
mortality of the pay status annuitant; 
and 

(2) The mortality rates under para-
graph (c) of this section to represent 
the mortality of the death beneficiary. 

(c) Healthy lives. If the individual is 
not disabled under paragraph (f) of this 
section, the plan administrator will 
value the benefit using— 

(1) For male participants, the rates 
in Table 1 of appendix A to this part 
projected from 1994 to the calendar 
year in which the valuation date oc-
curs plus 10 years using Scale AA from 
Table 2 of appendix A to this part; and 

(2) For female participants, the rates 
in Table 3 of appendix A to this part 
projected from 1994 to the calendar 
year in which the valuation date oc-
curs plus 10 years using Scale AA from 
Table 4 of appendix A to this part. 

(d) Social Security disabled lives. If the 
individual is Social Security disabled 
under paragraph (f)(1) of this section, 
the plan administrator will value the 
benefit using— 

(1) For male participants, the rates 
in Table 5 of appendix A to this part; 
and 

(2) For female participants, the rates 
in Table 6 of appendix A to this part. 
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(e) Non-Social Security disabled lives. If 
the individual is non-Social Security 
disabled under paragraph (f)(2) of this 
section, the plan administrator will 
value the benefit at each age using— 

(1) For male participants, the lesser 
of— 

(i) The rate determined from Table 1 
of appendix A to this part projected 
from 1994 to the calendar year in which 
the valuation date occurs plus 10 years 
using Scale AA from Table 2 of appen-
dix A to this part and setting the re-
sulting table forward three years, or 

(ii) The rate in Table 5 of appendix A 
to this part. 

(2) For female participants, the lesser 
of— 

(i) The rate determined from Table 3 
of appendix A to this part projected 
from 1994 to the calendar year in which 
the valuation date occurs plus 10 years 
using Scale AA from Table 4 of appen-
dix A to this part and setting the re-
sulting table forward three years, or 

(ii) The rate in Table 6 of appendix A 
to this part. 

(f) Definitions of disability—(1) Social 
Security disabled. A participant is So-
cial Security disabled if, on the valu-
ation date, the participant is less than 
age 65 and has a benefit in pay status 
that— 

(i) Is being received as a disability 
benefit under a plan provision requir-
ing either receipt of or eligibility for 
Social Security disability benefits, or 

(ii) Was converted under the plan’s 
terms from a disability benefit under a 
plan provision requiring either receipt 
of or eligibility for Social Security dis-
ability benefits to an early or normal 
retirement benefit for any reason other 
than a change in the participant’s 
health status. 

(2) Non-Social Security disabled. A par-
ticipant is non-Social Security dis-
abled if, on the valuation date, the par-
ticipant is less than age 65, is not So-
cial Security disabled, and has a ben-
efit in pay status that— 

(i) Is being received as a disability 
benefit under the plan, or 

(ii) Was converted under the plan’s 
terms from a disability benefit to an 
early or normal retirement benefit for 
any reason other than a change in the 
participant’s health status. 

(g) Contingent annuitant mortality dur-
ing deferral period. If a participant’s 
joint and survivor benefit is valued as 
a deferred annuity, the mortality of 
the contingent annuitant during the 
deferral period will be disregarded. 

[70 FR 72207, Dec. 2, 2005] 

§ 4044.54 [Reserved] 

EXPECTED RETIREMENT AGE 

§ 4044.55 XRA when a participant must 
retire to receive a benefit. 

(a) Applicability. Except as provided 
in § 4044.57, the plan administrator 
shall determine the XRA under this 
section when plan provisions or estab-
lished plan practice require a partici-
pant to retire from his or her job to 
begin receiving an early retirement 
benefit. 

(b) Data needed. The plan adminis-
trator shall determine for each partici-
pant who is entitled to an early retire-
ment benefit— 

(1) The amount of the participant’s 
monthly benefit payable at unreduced 
retirement age in the normal form pay-
able under the terms of the plan or in 
the form validly elected by the partici-
pant before the termination date; 

(2) The calendar year in which the 
participant reaches unreduced retire-
ment age (‘‘URA’’); 

(3) The participant’s URA; and 

(4) The participant’s earliest retire-
ment age at the valuation date. 

(c) Procedure. (1) The plan adminis-
trator shall determine whether a par-
ticipant is in the high, medium or low 
retirement rate category using the ap-
plicable Selection of Retirement Rate 
Category Table in appendix D, based on 
the participant’s benefit determined 
under paragraph (b)(1) of this section 
and the year in which the participant 
reaches URA. 

(2) Based on the retirement rate cat-
egory determined under paragraph 
(c)(1), the plan administrator shall de-
termine the XRA from Table II-A, II-B 
or II-C, as appropriate, by using the 
participant’s URA and earliest retire-
ment age at valuation date. 
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§ 4044.56 XRA when a participant need 
not retire to receive a benefit. 

(a) Applicability. Except as provided 
in § 4044.57, the plan administrator 
shall determine the XRA under this 
section when plan provisions or estab-
lished plan practice do not require a 
participant to retire from his or her job 
to begin receiving his or her early re-
tirement benefit. 

(b) Data needed. The plan adminis-
trator shall determine for each partici-
pant— 

(1) The participant’s URA; and 
(2) The participant’s earliest retire-

ment age at valuation date. 
(c) Procedure. Participants in this 

case are always assigned to the high re-
tirement rate category and therefore 
the plan administrator shall use Table 
II-C of appendix D to determine the 
XRA. The plan administrator shall de-
termine the XRA from Table II-C by 
using the participant’s URA and ear-
liest retirement age at termination 
date. 

§ 4044.57 Special rule for facility clos-
ing. 

(a) Applicability. The plan adminis-
trator shall determine the XRA under 
this section, rather than § 4044.55 or 
§ 4044.56, when both the conditions set 
forth in paragraphs (a)(1) and (a)(2) of 
this section exist. 

(1) The facility at which the partici-
pant is or was employed permanently 
closed within one year before the valu-
ation date, or is in the process of being 
permanently closed on the valuation 
date. 

(2) The participant left employment 
at the facility less than one year before 
the valuation date or was still em-
ployed at the facility on the valuation 
date. 

(b) XRA. The XRA is equal to the ear-
liest retirement age at valuation date. 

NON-TRUSTEED PLANS 

§ 4044.71 Valuation of annuity bene-
fits. 

The value of a benefit which is to be 
paid as an annuity is the cost of pur-
chasing the annuity on the date of dis-
tribution from an insurer. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

§ 4044.72 Form of annuity to be valued. 

(a) When both the participant and 
beneficiary are alive on the date of dis-
tribution, the form of annuity to be 
valued is— 

(1) For a participant or beneficiary 
already receiving a monthly benefit, 
that form which is being received, or 

(2) For a participant or beneficiary 
not receiving a monthly benefit, the 
normal annuity form payable under the 
plan or the optional form for which the 
participant has made a valid election. 

(b) When the participant dies after 
the date of plan termination but before 
the date of distribution, the form of an-
nuity to be valued is determined under 
paragraph (b)(1) or (b)(2) of this sec-
tion: 

(1) For a participant who was enti-
tled to a deferred annuity— 

(i) If the form was a single or joint 
life annuity, no benefit shall be valued; 
or 

(ii) If the participant had made a 
valid election of a lump sum benefit be-
fore he or she died, the form to be val-
ued is the lump sum. 

(2) For a participant who was eligible 
for immediate retirement, and for a 
participant who was in pay status at 
the date of termination— 

(i) If the form was a single life annu-
ity, no benefit shall be valued; 

(ii) If the form was an annuity for a 
period certain and life thereafter, the 
form to be valued is an annuity for the 
certain period; 

(iii) If the form was a joint and sur-
vivor annuity, the form to be valued is 
a single life annuity payable to the 
beneficiary, unless the beneficiary has 
also died, in which case no benefit shall 
be valued; 

(iv) If the form was an annuity for a 
period certain and joint and survivor 
thereafter, the form to be valued is an 
annuity for the certain period and the 
life of the beneficiary thereafter, un-
less the beneficiary has also died, in 
which case the form to be valued is an 
annuity for the certain period; 

(v) If the form was a cash refund an-
nuity, the form to be valued is the re-
maining lump sum death benefit; or 

(vi) If the participant had elected a 
lump sum benefit before he or she died, 
the form to be valued is the lump sum. 
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(c) When the participant is still liv-
ing and the named beneficiary or 
spouse dies after the date of termi-
nation but before the date of distribu-
tion, the form of annuity to be valued 
is determined under paragraph (c)(1) or 
(c)(2) of this section: 

(1) For a participant entitled to a de-
ferred annuity— 

(i) If the form was a joint and sur-
vivor annuity, the form to be valued is 
a single life annuity payable to the 
participant; or 

(ii) If the form was an annuity for a 
period certain and joint and survivor 
thereafter, the form to be valued is an 
annuity for the certain period and the 
life of the participant thereafter. 

(2) For a participant eligible for im-
mediate retirement and for a partici-
pant in pay status at the date of termi-
nation— 

(i) If the form was a joint and sur-
vivor annuity, the form to be valued is 
a single life annuity payable to the 
participant; or 

(ii) If the form was an annuity for a 
period certain and joint survivor there-
after annuity, the form to be valued is 
an annuity for the certain period and 
for the life of the participant there-
after. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

§ 4044.73 Lump sums and other alter-
native forms of distribution in lieu 
of annuities. 

(a) Valuation. (1) The value of the 
lump sum or other alternative form of 
distribution is the present value of the 
normal form of benefit provided by the 
plan payable at normal retirement age, 
determined as of the date of distribu-
tion using reasonable actuarial as-
sumptions as to interest and mortality. 

(2) If the participant dies before the 
date of distribution, but had elected a 
lump sum benefit, the present value 
shall be determined as if the partici-
pant were alive on the date of distribu-
tion. 

(b) Actuarial assumptions. The plan 
administrator shall specify the actu-
arial assumptions used to determine 
the value calculated under paragraph 
(a) of this section when the plan ad-
ministrator submits the benefit valu-
ation data to the PBGC. The same ac-

tuarial assumptions shall be used for 
all such calculations. The PBGC re-
serves the right to review the actuarial 
assumptions used and to re-value the 
benefits determined by the plan admin-
istrator if the actuarial assumptions 
are found to be unreasonable. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

§ 4044.74 Withdrawal of employee con-
tributions. 

(a) If a participant has not started to 
receive monthly benefit payments on 
the date of distribution, the value of 
the lump sum which returns manda-
tory employee contributions is equal to 
the total amount of contributions 
made by the participant, plus interest 
that is payable to the participant 
under the terms of the plan, plus inter-
est on that total amount from the date 
of termination to the date of distribu-
tion. The rate of interest credited on 
employee contributions up to the date 
of termination shall be the greater of 
the interest rate provided under the 
terms of the plan or the interest rate 
required under section 204(c) of ERISA 
or section 411(c) of the IRC. 

(b) If a participant has started to re-
ceive monthly benefit payments on the 
date of distribution, part of which are 
attributable to his or her contribu-
tions, the value of the lump sum which 
returns employee contributions is 
equal to the excess of the amount de-
scribed in paragraph (b)(1) of this sec-
tion over the amount computed in 
paragraph (b)(2) of this section. 

(1) The amount of accumulated man-
datory employee contributions remain-
ing in the plan as of the date of termi-
nation plus interest from the date of 
termination to the date of distribution. 

(2) The excess of benefit payments 
made from the plan between date of 
plan termination and the date of dis-
tribution, over the amount of pay-
ments that would have been made if 
the employee contributions had been 
paid as a lump sum on the date of plan 
termination, with interest accumu-
lated on the excess from the date of 
payment to the date of distribution. 

(c) Interest assumptions. The interest 
rate used under this section to credit 
interest between the date of termi-
nation to the date of distribution shall 
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be a reasonable rate and shall be the 
same for both paragraphs (a) and (b). 

§ 4044.75 Other lump sum benefits. 

The value of a lump sum benefit 
which is not covered under § 4044.73 or 
§ 4044.74 is equal to— 

(a) The value under the irrevocable 
commitment, if an insurer provides the 
benefit; or 

(b) The present value of the benefit 
as of the date of distribution, deter-
mined using reasonable actuarial as-
sumptions, if the benefit is to be dis-
tributed other than by the purchase of 
the benefit from an insurer. The PBGC 
reserves the right to review the actu-
arial assumptions as to reasonableness 
and re-value the benefit if the actu-
arial assumptions are unreasonable. 

[61 FR 34059, July 1, 1996, as amended at 76 
FR 34606, June 14, 2011] 

APPENDIX A TO PART 4044—MORTALITY 
RATE TABLES 

The mortality tables in this appendix set 
forth for each age x the probability qX that 
an individual aged x (in 1994, when using 
Table 1 or Table 3) will not survive to attain 
age x + 1. The projection scales in this ap-
pendix set forth for each age x the annual re-
duction AAX in the mortality rate at age x. 

TABLE 1—MORTALITY TABLE FOR HEALTHY 
MALE PARTICIPANTS 

[94 GAM basic] 

Age x qX 

15 ....................................................................... 0.000371 
16 ....................................................................... 0.000421 
17 ....................................................................... 0.000463 
18 ....................................................................... 0.000495 
19 ....................................................................... 0.000521 
20 ....................................................................... 0.000545 
21 ....................................................................... 0.000570 
22 ....................................................................... 0.000598 
23 ....................................................................... 0.000633 
24 ....................................................................... 0.000671 
25 ....................................................................... 0.000711 
26 ....................................................................... 0.000749 
27 ....................................................................... 0.000782 
28 ....................................................................... 0.000811 
29 ....................................................................... 0.000838 
30 ....................................................................... 0.000862 
31 ....................................................................... 0.000883 
32 ....................................................................... 0.000902 
33 ....................................................................... 0.000912 
34 ....................................................................... 0.000913 
35 ....................................................................... 0.000915 
36 ....................................................................... 0.000927 
37 ....................................................................... 0.000958 
38 ....................................................................... 0.001010 
39 ....................................................................... 0.001075 
40 ....................................................................... 0.001153 
41 ....................................................................... 0.001243 

TABLE 1—MORTALITY TABLE FOR HEALTHY 
MALE PARTICIPANTS—Continued 

[94 GAM basic] 

Age x qX 

42 ....................................................................... 0.001346 
43 ....................................................................... 0.001454 
44 ....................................................................... 0.001568 
45 ....................................................................... 0.001697 
46 ....................................................................... 0.001852 
47 ....................................................................... 0.002042 
48 ....................................................................... 0.002260 
49 ....................................................................... 0.002501 
50 ....................................................................... 0.002773 
51 ....................................................................... 0.003088 
52 ....................................................................... 0.003455 
53 ....................................................................... 0.003854 
54 ....................................................................... 0.004278 
55 ....................................................................... 0.004758 
56 ....................................................................... 0.005322 
57 ....................................................................... 0.006001 
58 ....................................................................... 0.006774 
59 ....................................................................... 0.007623 
60 ....................................................................... 0.008576 
61 ....................................................................... 0.009663 
62 ....................................................................... 0.010911 
63 ....................................................................... 0.012335 
64 ....................................................................... 0.013914 
65 ....................................................................... 0.015629 
66 ....................................................................... 0.017462 
67 ....................................................................... 0.019391 
68 ....................................................................... 0.021354 
69 ....................................................................... 0.023364 
70 ....................................................................... 0.025516 
71 ....................................................................... 0.027905 
72 ....................................................................... 0.030625 
73 ....................................................................... 0.033549 
74 ....................................................................... 0.036614 
75 ....................................................................... 0.040012 
76 ....................................................................... 0.043933 
77 ....................................................................... 0.048570 
78 ....................................................................... 0.053991 
79 ....................................................................... 0.060066 
80 ....................................................................... 0.066696 
81 ....................................................................... 0.073780 
82 ....................................................................... 0.081217 
83 ....................................................................... 0.088721 
84 ....................................................................... 0.096358 
85 ....................................................................... 0.104559 
86 ....................................................................... 0.113755 
87 ....................................................................... 0.124377 
88 ....................................................................... 0.136537 
89 ....................................................................... 0.149949 
90 ....................................................................... 0.164442 
91 ....................................................................... 0.179849 
92 ....................................................................... 0.196001 
93 ....................................................................... 0.213325 
94 ....................................................................... 0.231936 
95 ....................................................................... 0.251189 
96 ....................................................................... 0.270441 
97 ....................................................................... 0.289048 
98 ....................................................................... 0.306750 
99 ....................................................................... 0.323976 
100 ..................................................................... 0.341116 
101 ..................................................................... 0.358560 
102 ..................................................................... 0.376699 
103 ..................................................................... 0.396884 
104 ..................................................................... 0.418855 
105 ..................................................................... 0.440585 
106 ..................................................................... 0.460043 
107 ..................................................................... 0.475200 
108 ..................................................................... 0.485670 
109 ..................................................................... 0.492807 
110 ..................................................................... 0.497189 
111 ..................................................................... 0.499394 
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TABLE 1—MORTALITY TABLE FOR HEALTHY 
MALE PARTICIPANTS—Continued 

[94 GAM basic] 

Age x qX 

112 ..................................................................... 0.500000 
113 ..................................................................... 0.500000 
114 ..................................................................... 0.500000 
115 ..................................................................... 0.500000 
116 ..................................................................... 0.500000 
117 ..................................................................... 0.500000 
118 ..................................................................... 0.500000 
119 ..................................................................... 0.500000 
120 ..................................................................... 1.000000 

TABLE 2—PROJECTION SCALE AA FOR HEALTHY 
MALE PARTICIPANTS 

Age x AAX 

15 ............................................................................. 0.019 
16 ............................................................................. 0.019 
17 ............................................................................. 0.019 
18 ............................................................................. 0.019 
19 ............................................................................. 0.019 
20 ............................................................................. 0.019 
21 ............................................................................. 0.018 
22 ............................................................................. 0.017 
23 ............................................................................. 0.015 
24 ............................................................................. 0.013 
25 ............................................................................. 0.010 
26 ............................................................................. 0.006 
27 ............................................................................. 0.005 
28 ............................................................................. 0.005 
29 ............................................................................. 0.005 
30 ............................................................................. 0.005 
31 ............................................................................. 0.005 
32 ............................................................................. 0.005 
33 ............................................................................. 0.005 
34 ............................................................................. 0.005 
35 ............................................................................. 0.005 
36 ............................................................................. 0.005 
37 ............................................................................. 0.005 
38 ............................................................................. 0.006 
39 ............................................................................. 0.007 
40 ............................................................................. 0.008 
41 ............................................................................. 0.009 
42 ............................................................................. 0.010 
43 ............................................................................. 0.011 
44 ............................................................................. 0.012 
45 ............................................................................. 0.013 
46 ............................................................................. 0.014 
47 ............................................................................. 0.015 
48 ............................................................................. 0.016 
49 ............................................................................. 0.017 
50 ............................................................................. 0.018 
51 ............................................................................. 0.019 
52 ............................................................................. 0.020 
53 ............................................................................. 0.020 
54 ............................................................................. 0.020 
55 ............................................................................. 0.019 
56 ............................................................................. 0.018 
57 ............................................................................. 0.017 
58 ............................................................................. 0.016 
59 ............................................................................. 0.016 
60 ............................................................................. 0.016 
61 ............................................................................. 0.015 
62 ............................................................................. 0.015 
63 ............................................................................. 0.014 
64 ............................................................................. 0.014 
65 ............................................................................. 0.014 
66 ............................................................................. 0.013 
67 ............................................................................. 0.013 

TABLE 2—PROJECTION SCALE AA FOR HEALTHY 
MALE PARTICIPANTS—Continued 

Age x AAX 

68 ............................................................................. 0.014 
69 ............................................................................. 0.014 
70 ............................................................................. 0.015 
71 ............................................................................. 0.015 
72 ............................................................................. 0.015 
73 ............................................................................. 0.015 
74 ............................................................................. 0.015 
75 ............................................................................. 0.014 
76 ............................................................................. 0.014 
77 ............................................................................. 0.013 
78 ............................................................................. 0.012 
79 ............................................................................. 0.011 
80 ............................................................................. 0.010 
81 ............................................................................. 0.009 
82 ............................................................................. 0.008 
83 ............................................................................. 0.008 
84 ............................................................................. 0.007 
85 ............................................................................. 0.007 
86 ............................................................................. 0.007 
87 ............................................................................. 0.006 
88 ............................................................................. 0.005 
89 ............................................................................. 0.005 
90 ............................................................................. 0.004 
91 ............................................................................. 0.004 
92 ............................................................................. 0.003 
93 ............................................................................. 0.003 
94 ............................................................................. 0.003 
95 ............................................................................. 0.002 
96 ............................................................................. 0.002 
97 ............................................................................. 0.002 
98 ............................................................................. 0.001 
99 ............................................................................. 0.001 
100 ........................................................................... 0.001 
101 ........................................................................... 0.000 
102 ........................................................................... 0.000 
103 ........................................................................... 0.000 
104 ........................................................................... 0.000 
105 ........................................................................... 0.000 
106 ........................................................................... 0.000 
107 ........................................................................... 0.000 
108 ........................................................................... 0.000 
109 ........................................................................... 0.000 
110 ........................................................................... 0.000 
111 ........................................................................... 0.000 
112 ........................................................................... 0.000 
113 ........................................................................... 0.000 
114 ........................................................................... 0.000 
115 ........................................................................... 0.000 
116 ........................................................................... 0.000 
117 ........................................................................... 0.000 
118 ........................................................................... 0.000 
119 ........................................................................... 0.000 
120 ........................................................................... 0.000 

TABLE 3—MORTALITY TABLE FOR HEALTHY 
FEMALE PARTICIPANTS 

[94 GAM Basic] 

Age x qX 

15 ....................................................................... 0.000233 
16 ....................................................................... 0.000261 
17 ....................................................................... 0.000281 
18 ....................................................................... 0.000293 
19 ....................................................................... 0.000301 
20 ....................................................................... 0.000305 
21 ....................................................................... 0.000308 
22 ....................................................................... 0.000311 
23 ....................................................................... 0.000313 
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TABLE 3—MORTALITY TABLE FOR HEALTHY 
FEMALE PARTICIPANTS—Continued 

[94 GAM Basic] 

Age x qX 

24 ....................................................................... 0.000313 
25 ....................................................................... 0.000313 
26 ....................................................................... 0.000316 
27 ....................................................................... 0.000324 
28 ....................................................................... 0.000338 
29 ....................................................................... 0.000356 
30 ....................................................................... 0.000377 
31 ....................................................................... 0.000401 
32 ....................................................................... 0.000427 
33 ....................................................................... 0.000454 
34 ....................................................................... 0.000482 
35 ....................................................................... 0.000514 
36 ....................................................................... 0.000550 
37 ....................................................................... 0.000593 
38 ....................................................................... 0.000643 
39 ....................................................................... 0.000701 
40 ....................................................................... 0.000763 
41 ....................................................................... 0.000826 
42 ....................................................................... 0.000888 
43 ....................................................................... 0.000943 
44 ....................................................................... 0.000992 
45 ....................................................................... 0.001046 
46 ....................................................................... 0.001111 
47 ....................................................................... 0.001196 
48 ....................................................................... 0.001297 
49 ....................................................................... 0.001408 
50 ....................................................................... 0.001536 
51 ....................................................................... 0.001686 
52 ....................................................................... 0.001864 
53 ....................................................................... 0.002051 
54 ....................................................................... 0.002241 
55 ....................................................................... 0.002466 
56 ....................................................................... 0.002755 
57 ....................................................................... 0.003139 
58 ....................................................................... 0.003612 
59 ....................................................................... 0.004154 
60 ....................................................................... 0.004773 
61 ....................................................................... 0.005476 
62 ....................................................................... 0.006271 
63 ....................................................................... 0.007179 
64 ....................................................................... 0.008194 
65 ....................................................................... 0.009286 
66 ....................................................................... 0.010423 
67 ....................................................................... 0.011574 
68 ....................................................................... 0.012648 
69 ....................................................................... 0.013665 
70 ....................................................................... 0.014763 
71 ....................................................................... 0.016079 
72 ....................................................................... 0.017748 
73 ....................................................................... 0.019724 
74 ....................................................................... 0.021915 
75 ....................................................................... 0.024393 
76 ....................................................................... 0.027231 
77 ....................................................................... 0.030501 
78 ....................................................................... 0.034115 
79 ....................................................................... 0.038024 
80 ....................................................................... 0.042361 
81 ....................................................................... 0.047260 
82 ....................................................................... 0.052853 
83 ....................................................................... 0.058986 
84 ....................................................................... 0.065569 
85 ....................................................................... 0.072836 
86 ....................................................................... 0.081018 
87 ....................................................................... 0.090348 
88 ....................................................................... 0.100882 
89 ....................................................................... 0.112467 
90 ....................................................................... 0.125016 
91 ....................................................................... 0.138442 
92 ....................................................................... 0.152660 
93 ....................................................................... 0.167668 

TABLE 3—MORTALITY TABLE FOR HEALTHY 
FEMALE PARTICIPANTS—Continued 

[94 GAM Basic] 

Age x qX 

94 ....................................................................... 0.183524 
95 ....................................................................... 0.200229 
96 ....................................................................... 0.217783 
97 ....................................................................... 0.236188 
98 ....................................................................... 0.255605 
99 ....................................................................... 0.276035 
100 ..................................................................... 0.297233 
101 ..................................................................... 0.318956 
102 ..................................................................... 0.340960 
103 ..................................................................... 0.364586 
104 ..................................................................... 0.389996 
105 ..................................................................... 0.415180 
106 ..................................................................... 0.438126 
107 ..................................................................... 0.456824 
108 ..................................................................... 0.471493 
109 ..................................................................... 0.483473 
110 ..................................................................... 0.492436 
111 ..................................................................... 0.498054 
112 ..................................................................... 0.500000 
113 ..................................................................... 0.500000 
114 ..................................................................... 0.500000 
115 ..................................................................... 0.500000 
116 ..................................................................... 0.500000 
117 ..................................................................... 0.500000 
118 ..................................................................... 0.500000 
119 ..................................................................... 0.500000 
120 ..................................................................... 1.000000 

TABLE 4—PROJECTION SCALE AA FOR HEALTHY 
FEMALE PARTICIPANTS 

Age x AAX 

15 ............................................................................. 0.016 
16 ............................................................................. 0.015 
17 ............................................................................. 0.014 
18 ............................................................................. 0.014 
19 ............................................................................. 0.015 
20 ............................................................................. 0.016 
21 ............................................................................. 0.017 
22 ............................................................................. 0.017 
23 ............................................................................. 0.016 
24 ............................................................................. 0.015 
25 ............................................................................. 0.014 
26 ............................................................................. 0.012 
27 ............................................................................. 0.012 
28 ............................................................................. 0.012 
29 ............................................................................. 0.012 
30 ............................................................................. 0.010 
31 ............................................................................. 0.008 
32 ............................................................................. 0.008 
33 ............................................................................. 0.009 
34 ............................................................................. 0.010 
35 ............................................................................. 0.011 
36 ............................................................................. 0.012 
37 ............................................................................. 0.013 
38 ............................................................................. 0.014 
39 ............................................................................. 0.015 
40 ............................................................................. 0.015 
41 ............................................................................. 0.015 
42 ............................................................................. 0.015 
43 ............................................................................. 0.015 
44 ............................................................................. 0.015 
45 ............................................................................. 0.016 
46 ............................................................................. 0.017 
47 ............................................................................. 0.018 
48 ............................................................................. 0.018 
49 ............................................................................. 0.018 
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TABLE 4—PROJECTION SCALE AA FOR HEALTHY 
FEMALE PARTICIPANTS—Continued 

Age x AAX 

50 ............................................................................. 0.017 
51 ............................................................................. 0.016 
52 ............................................................................. 0.014 
53 ............................................................................. 0.012 
54 ............................................................................. 0.010 
55 ............................................................................. 0.008 
56 ............................................................................. 0.006 
57 ............................................................................. 0.005 
58 ............................................................................. 0.005 
59 ............................................................................. 0.005 
60 ............................................................................. 0.005 
61 ............................................................................. 0.005 
62 ............................................................................. 0.005 
63 ............................................................................. 0.005 
64 ............................................................................. 0.005 
65 ............................................................................. 0.005 
66 ............................................................................. 0.005 
67 ............................................................................. 0.005 
68 ............................................................................. 0.005 
69 ............................................................................. 0.005 
70 ............................................................................. 0.005 
71 ............................................................................. 0.006 
72 ............................................................................. 0.006 
73 ............................................................................. 0.007 
74 ............................................................................. 0.007 
75 ............................................................................. 0.008 
76 ............................................................................. 0.008 
77 ............................................................................. 0.007 
78 ............................................................................. 0.007 
79 ............................................................................. 0.007 
80 ............................................................................. 0.007 
81 ............................................................................. 0.007 
82 ............................................................................. 0.007 
83 ............................................................................. 0.007 
84 ............................................................................. 0.007 
85 ............................................................................. 0.006 
86 ............................................................................. 0.005 
87 ............................................................................. 0.004 
88 ............................................................................. 0.004 
89 ............................................................................. 0.003 
90 ............................................................................. 0.003 
91 ............................................................................. 0.003 
92 ............................................................................. 0.003 
93 ............................................................................. 0.002 
94 ............................................................................. 0.002 
95 ............................................................................. 0.002 
96 ............................................................................. 0.002 
97 ............................................................................. 0.001 
98 ............................................................................. 0.001 
99 ............................................................................. 0.001 
100 ........................................................................... 0.001 
101 ........................................................................... 0.000 
102 ........................................................................... 0.000 
103 ........................................................................... 0.000 
104 ........................................................................... 0.000 
105 ........................................................................... 0.000 
106 ........................................................................... 0.000 
107 ........................................................................... 0.000 
108 ........................................................................... 0.000 
109 ........................................................................... 0.000 
110 ........................................................................... 0.000 
111 ........................................................................... 0.000 
112 ........................................................................... 0.000 
113 ........................................................................... 0.000 
114 ........................................................................... 0.000 
115 ........................................................................... 0.000 
116 ........................................................................... 0.000 
117 ........................................................................... 0.000 
118 ........................................................................... 0.000 
119 ........................................................................... 0.000 
120 ........................................................................... 0.000 

TABLE 5—MORTALITY TABLE FOR SOCIAL 
SECURITY DISABLED MALE PARTICIPANTS 

Age x qX 

15 ....................................................................... 0.022010 
16 ....................................................................... 0.022502 
17 ....................................................................... 0.023001 
18 ....................................................................... 0.023519 
19 ....................................................................... 0.024045 
20 ....................................................................... 0.024583 
21 ....................................................................... 0.025133 
22 ....................................................................... 0.025697 
23 ....................................................................... 0.026269 
24 ....................................................................... 0.026857 
25 ....................................................................... 0.027457 
26 ....................................................................... 0.028071 
27 ....................................................................... 0.028704 
28 ....................................................................... 0.029345 
29 ....................................................................... 0.029999 
30 ....................................................................... 0.030661 
31 ....................................................................... 0.031331 
32 ....................................................................... 0.032006 
33 ....................................................................... 0.032689 
34 ....................................................................... 0.033405 
35 ....................................................................... 0.034184 
36 ....................................................................... 0.034981 
37 ....................................................................... 0.035796 
38 ....................................................................... 0.036634 
39 ....................................................................... 0.037493 
40 ....................................................................... 0.038373 
41 ....................................................................... 0.039272 
42 ....................................................................... 0.040189 
43 ....................................................................... 0.041122 
44 ....................................................................... 0.042071 
45 ....................................................................... 0.043033 
46 ....................................................................... 0.044007 
47 ....................................................................... 0.044993 
48 ....................................................................... 0.045989 
49 ....................................................................... 0.046993 
50 ....................................................................... 0.048004 
51 ....................................................................... 0.049021 
52 ....................................................................... 0.050042 
53 ....................................................................... 0.051067 
54 ....................................................................... 0.052093 
55 ....................................................................... 0.053120 
56 ....................................................................... 0.054144 
57 ....................................................................... 0.055089 
58 ....................................................................... 0.056068 
59 ....................................................................... 0.057080 
60 ....................................................................... 0.058118 
61 ....................................................................... 0.059172 
62 ....................................................................... 0.060232 
63 ....................................................................... 0.061303 
64 ....................................................................... 0.062429 
65 ....................................................................... 0.063669 
66 ....................................................................... 0.065082 
67 ....................................................................... 0.066724 
68 ....................................................................... 0.068642 
69 ....................................................................... 0.070834 
70 ....................................................................... 0.073284 
71 ....................................................................... 0.075979 
72 ....................................................................... 0.078903 
73 ....................................................................... 0.082070 
74 ....................................................................... 0.085606 
75 ....................................................................... 0.088918 
76 ....................................................................... 0.092208 
77 ....................................................................... 0.095625 
78 ....................................................................... 0.099216 
79 ....................................................................... 0.103030 
80 ....................................................................... 0.107113 
81 ....................................................................... 0.111515 
82 ....................................................................... 0.116283 
83 ....................................................................... 0.121464 
84 ....................................................................... 0.127108 
85 ....................................................................... 0.133262 
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TABLE 5—MORTALITY TABLE FOR SOCIAL SECU-
RITY DISABLED MALE PARTICIPANTS—Contin-
ued 

Age x qX 

86 ....................................................................... 0.139974 
87 ....................................................................... 0.147292 
88 ....................................................................... 0.155265 
89 ....................................................................... 0.163939 
90 ....................................................................... 0.173363 
91 ....................................................................... 0.183585 
92 ....................................................................... 0.194653 
93 ....................................................................... 0.206615 
94 ....................................................................... 0.219519 
95 ....................................................................... 0.234086 
96 ....................................................................... 0.248436 
97 ....................................................................... 0.263954 
98 ....................................................................... 0.280803 
99 ....................................................................... 0.299154 
100 ..................................................................... 0.319185 
101 ..................................................................... 0.341086 
102 ..................................................................... 0.365052 
103 ..................................................................... 0.393102 
104 ..................................................................... 0.427255 
105 ..................................................................... 0.469531 
106 ..................................................................... 0.521945 
107 ..................................................................... 0.586518 
108 ..................................................................... 0.665268 
109 ..................................................................... 0.760215 
110 ..................................................................... 1.000000 

TABLE 6—MORTALITY TABLE FOR SOCIAL 
SECURITY DISABLED FEMALE PARTICIPANTS 

Age x qX 

15 ....................................................................... 0.007777 
16 ....................................................................... 0.008120 
17 ....................................................................... 0.008476 
18 ....................................................................... 0.008852 
19 ....................................................................... 0.009243 
20 ....................................................................... 0.009650 
21 ....................................................................... 0.010076 
22 ....................................................................... 0.010521 
23 ....................................................................... 0.010984 
24 ....................................................................... 0.011468 
25 ....................................................................... 0.011974 
26 ....................................................................... 0.012502 
27 ....................................................................... 0.013057 
28 ....................................................................... 0.013632 
29 ....................................................................... 0.014229 
30 ....................................................................... 0.014843 
31 ....................................................................... 0.015473 
32 ....................................................................... 0.016103 
33 ....................................................................... 0.016604 
34 ....................................................................... 0.017121 
35 ....................................................................... 0.017654 
36 ....................................................................... 0.018204 
37 ....................................................................... 0.018770 
38 ....................................................................... 0.019355 
39 ....................................................................... 0.019957 
40 ....................................................................... 0.020579 
41 ....................................................................... 0.021219 
42 ....................................................................... 0.021880 
43 ....................................................................... 0.022561 
44 ....................................................................... 0.023263 
45 ....................................................................... 0.023988 
46 ....................................................................... 0.024734 
47 ....................................................................... 0.025504 
48 ....................................................................... 0.026298 
49 ....................................................................... 0.027117 
50 ....................................................................... 0.027961 
51 ....................................................................... 0.028832 

TABLE 6—MORTALITY TABLE FOR SOCIAL SECU-
RITY DISABLED FEMALE PARTICIPANTS—Con-
tinued 

Age x qX 

52 ....................................................................... 0.029730 
53 ....................................................................... 0.030655 
54 ....................................................................... 0.031609 
55 ....................................................................... 0.032594 
56 ....................................................................... 0.033608 
57 ....................................................................... 0.034655 
58 ....................................................................... 0.035733 
59 ....................................................................... 0.036846 
60 ....................................................................... 0.037993 
61 ....................................................................... 0.039176 
62 ....................................................................... 0.040395 
63 ....................................................................... 0.041653 
64 ....................................................................... 0.042950 
65 ....................................................................... 0.044287 
66 ....................................................................... 0.045666 
67 ....................................................................... 0.046828 
68 ....................................................................... 0.048070 
69 ....................................................................... 0.049584 
70 ....................................................................... 0.051331 
71 ....................................................................... 0.053268 
72 ....................................................................... 0.055356 
73 ....................................................................... 0.057573 
74 ....................................................................... 0.059979 
75 ....................................................................... 0.062574 
76 ....................................................................... 0.065480 
77 ....................................................................... 0.068690 
78 ....................................................................... 0.072237 
79 ....................................................................... 0.076156 
80 ....................................................................... 0.080480 
81 ....................................................................... 0.085243 
82 ....................................................................... 0.090480 
83 ....................................................................... 0.096224 
84 ....................................................................... 0.102508 
85 ....................................................................... 0.109368 
86 ....................................................................... 0.116837 
87 ....................................................................... 0.124948 
88 ....................................................................... 0.133736 
89 ....................................................................... 0.143234 
90 ....................................................................... 0.153477 
91 ....................................................................... 0.164498 
92 ....................................................................... 0.176332 
93 ....................................................................... 0.189011 
94 ....................................................................... 0.202571 
95 ....................................................................... 0.217045 
96 ....................................................................... 0.232467 
97 ....................................................................... 0.248870 
98 ....................................................................... 0.266289 
99 ....................................................................... 0.284758 
100 ..................................................................... 0.303433 
101 ..................................................................... 0.327385 
102 ..................................................................... 0.359020 
103 ..................................................................... 0.395842 
104 ..................................................................... 0.438360 
105 ..................................................................... 0.487816 
106 ..................................................................... 0.545886 
107 ..................................................................... 0.614309 
108 ..................................................................... 0.694884 
109 ..................................................................... 0.789474 
110 ..................................................................... 1.000000 

[70 FR 72208, Dec. 2, 2005; 70 FR 73330, Dec. 9, 
2005] 
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APPENDIX B TO PART 4044—INTEREST RATES USED TO VALUE BENEFITS 

[This table sets forth, for each indicated calendar month, the interest rates (denoted by i1, 
i2, . . ., and referred to generally as it) assumed to be in effect between specified anniversaries 
of a valuation date that occurs within that calendar month; those anniversaries are specified 
in the columns adjacent to the rates. The last listed rate is assumed to be in effect after the 
last listed anniversary date.] 

For valuation dates occurring in the month— 
The values of it are: 

it for t= it for t= it for t= 

November 1993 ........................................................................................... .0560 1–25 .0525 > N/A N/A 
December 1993 ........................................................................................... .0560 1–25 .0525 >25 N/A N/A 
January 1994 .............................................................................................. .0590 1–25 .0525 >25 N/A N/A 
February 1994 ............................................................................................. .0590 1–25 .0525 >25 N/A N/A 
March 1994 ................................................................................................. .0580 1–25 .0525 >25 N/A N/A 
April 1994 .................................................................................................... .0620 1–25 .0525 >25 N/A N/A 
May 1994 .................................................................................................... .0650 1–25 .0525 >25 N/A N/A 
June 1994 ................................................................................................... .0670 1–25 .0525 >25 N/A N/A 
July 1994 ..................................................................................................... .0690 1–25 .0525 >25 N/A N/A 
August 1994 ................................................................................................ .0700 1–25 .0525 >25 N/A N/A 
September 1994 .......................................................................................... .0690 1–25 .0525 >25 N/A N/A 
October 1994 .............................................................................................. .0700 1–25 .0525 >25 N/A N/A 
November 1994 ........................................................................................... .0730 1–25 .0525 >25 N/A N/A 
December 1994 ........................................................................................... .0750 1–25 .0525 >25 N/A N/A 
January 1995 .............................................................................................. .0750 1–20 .0575 >20 N/A N/A 
February 1995 ............................................................................................. .0730 1–20 .0575 >20 N/A N/A 
March 1995 ................................................................................................. .0730 1–20 .0575 >20 N/A N/A 
April 1995 .................................................................................................... .0710 1–20 .0575 >20 N/A N/A 
May 1995 .................................................................................................... .0690 1–20 .0575 >20 N/A N/A 
June 1995 ................................................................................................... .0680 1–20 .0575 >20 N/A N/A 
July 1995 ..................................................................................................... .0630 1–20 .0575 >20 N/A N/A 
August 1995 ................................................................................................ .0620 1–20 .0575 >20 N/A N/A 
September 1995 .......................................................................................... .0640 1–20 .0575 >20 N/A N/A 
October 1995 .............................................................................................. .0630 1–20 .0575 >20 N/A N/A 
November 1995 ........................................................................................... .0620 1–20 .0575 >20 N/A N/A 
December 1995 ........................................................................................... .0600 1–20 .0575 >20 N/A N/A 
January 1996 .............................................................................................. .0560 1–20 .0475 >20 N/A N/A 
February 1996 ............................................................................................. .0540 1–20 .0475 >20 N/A N/A 
March 1996 ................................................................................................. .0550 1–20 .0475 >20 N/A N/A 
April 1996 .................................................................................................... .0580 1–20 .0475 >20 N/A N/A 
May 1996 .................................................................................................... .0600 1–20 .0475 >20 N/A N/A 
June 1996 ................................................................................................... .0620 1–20 .0475 >20 N/A N/A 
July 2006 ..................................................................................................... .0630 1–20 .0475 >20 N/A N/A 
August 1996 ................................................................................................ .0630 1–20 .0475 >20 N/A N/A 
September 1996 .......................................................................................... .0630 1–20 .0475 >20 N/A N/A 
October 1996 .............................................................................................. .0630 1–20 .0475 >20 N/A N/A 
November 1996 ........................................................................................... .0620 1–20 .0475 >20 N/A N/A 
December 1996 ........................................................................................... .0600 1–20 .0475 >20 N/A N/A 
January 1997 .............................................................................................. .0580 1–25 .0500 >25 N/A N/A 
February 1997 ............................................................................................. .0590 1–25 .0500 >25 N/A N/A 
March 1997 ................................................................................................. .0620 1–25 .0500 >25 N/A N/A 
April 1997 .................................................................................................... .0610 1–25 .0500 >25 N/A N/A 
May 1997 .................................................................................................... .0630 1–25 .0500 >25 N/A N/A 
June 1997 ................................................................................................... .0640 1–25 .0500 >25 N/A N/A 
July 1997 ..................................................................................................... .0630 1–25 .0500 >25 N/A N/A 
August 1997 ................................................................................................ .0610 1–25 .0500 >25 N/A N/A 
September 1997 .......................................................................................... .0570 1–25 .0500 >25 N/A N/A 
October 1997 .............................................................................................. .0590 1–25 .0500 >25 N/A N/A 
November 1997 ........................................................................................... .0570 1–25 .0500 >25 N/A N/A 
December 1997 ........................................................................................... .0560 1–25 .0500 >25 N/A N/A 
January 1998 .............................................................................................. .0560 1–25 .0525 >25 N/A N/A 
February 1998 ............................................................................................. .0550 1–25 .0525 >25 N/A N/A 
March 1998 ................................................................................................. .0550 1–25 .0525 >25 N/A N/A 
April 1998 .................................................................................................... .0550 1–25 .0525 >25 N/A N/A 
May 1998 .................................................................................................... .0560 1–25 .0525 >25 N/A N/A 
June 1998 ................................................................................................... .0560 1–25 .0525 >25 N/A N/A 
July 1998 ..................................................................................................... .0550 1–25 .0525 >25 N/A N/A 
August 1998 ................................................................................................ .0540 1–25 .0525 >25 N/A N/A 
September 1998 .......................................................................................... .0540 1–25 .0525 >25 N/A N/A 
October 1998 .............................................................................................. .0540 1–25 .0525 >25 N/A N/A 
November 1998 ........................................................................................... .0530 1–25 .0525 >25 N/A N/A 
December 1998 ........................................................................................... .0540 1–25 .0525 >25 N/A N/A 
January 1999 .............................................................................................. .0530 1–20 .0525 >20 N/A N/A 
February 1999 ............................................................................................. .0540 1–20 .0525 >20 N/A N/A 
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For valuation dates occurring in the month— 
The values of it are: 

it for t= it for t= it for t= 

March 1999 ................................................................................................. .0530 1–20 .0525 >20 N/A N/A 
April 1999 .................................................................................................... .0560 1–20 .0525 >20 N/A N/A 
May 1999 .................................................................................................... .0570 1–20 .0525 >20 N/A N/A 
June 1999 ................................................................................................... .0570 1–20 .0525 >20 N/A N/A 
July 1999 ..................................................................................................... .0600 1–20 .0525 >20 N/A N/A 
August 1999 ................................................................................................ .0630 1–20 .0525 >20 N/A N/A 
September 1999 .......................................................................................... .0630 1–20 .0525 >20 N/A N/A 
October 1999 .............................................................................................. .0630 1–20 .0525 >20 N/A N/A 
November 1999 ........................................................................................... .0630 1–20 .0525 >20 N/A N/A 
December 1999 ........................................................................................... .0650 1–20 .0525 >20 N/A N/A 
January 2000 .............................................................................................. .0690 1–25 .0625 >25 N/A N/A 
February 2000 ............................................................................................. .0710 1–25 .0625 >25 N/A N/A 
March 2000 ................................................................................................. .0710 1–25 .0625 >25 N/A N/A. 
April 2000 .................................................................................................... .0710 1–25 .0625 >25 N/A N/A 
May 2000 .................................................................................................... .0700 1–25 .0625 >25 N/A N/A 
June 2000 ................................................................................................... .0710 1–25 .0625 >25 N/A N/A 
July 2000 ..................................................................................................... .0740 1–25 0625 >25 N/A N/A 
August 2000 ................................................................................................ .0710 1–25 .0625 >25 N/A N/A 
September 2000 .......................................................................................... .070 1–25 .0625 25 N/A N/A 
October 2000 .............................................................................................. .0700 1–25 .0625 >25 N/A N/A 
November 2000 ........................................................................................... .0710 1–25 .0625 >25 N/A N/A 
December 2000 ........................................................................................... .0700 1–25 .0625 >25 N/A N/A 
January 2001 .............................................................................................. .0670 1–20 .0625 >20 N/A N/A 
February 2001 ............................................................................................. .0650 1–20 .0625 >20 N/A N/A 
March 2001 ................................................................................................. .0640 1–20 .0625 >20 N/A N/A 
April 2001 .................................................................................................... .0640 1–20 .0625 >20 N/A N/A 
May 2001 .................................................................................................... .0640 1–20 .0625 >20 N/A N/A 
June 2001 .0660 1–20 .0625 >20 N/A N/A 
July 2001 ..................................................................................................... .0660 1–20 .0625 >20 N/A N/A 
August 2001 ................................................................................................ .0640 1–20 .0625 >20 N/A N/A 
September 2001 .......................................................................................... .0630 1–20 .0625 >20 N/A N/A 
October 2001 .............................................................................................. .0610 1–20 .0625 >20 N/A N/A 
November 2001 ........................................................................................... .0650 1–20 .0625 >20 N/A N/A 
December 2001 ........................................................................................... .0610 1–20 .0625 >20 N/A N/A 
January 2002 .............................................................................................. .0580 1–25 .0425 >25 N/A N/A 
February 2002 ............................................................................................. .0580 1–25 .0425 >25 N/A N/A 
March 2002 ................................................................................................. .0560 1–25 .0425 >25 N/A N/A 
April 2002 .................................................................................................... .0550 1–25 .0425 >25 N/A N/A 
May 2002 .................................................................................................... .0590 1–25 .0425 >25 N/A N/A 
June 2002 ................................................................................................... .0570 1–25 .0425 >25 N/A N/A 
July 2002 ..................................................................................................... .0570 1–25 .0425 >25 N/A N/A 
August 2002 ................................................................................................ .0550 1–25 .0425 >25 N/A N/A 
September 2002 .......................................................................................... .0540 1–25 .0425 25 N/A N/A 
October 2002 .............................................................................................. .0530 1–25 .0425 >25 N/A N/A 
November 2002 ........................................................................................... .0500 1–25 .0425 >25 N/A N/A 
December 2002 ........................................................................................... .0530 1–25 .0425 >25 N/A N/A 
January 2003 .............................................................................................. .0530 1–20 .0525 >20 N/A N/A 
February 2003 ............................................................................................. .0510 1–20 .0525 >20 N/A N/A 
March 2003 ................................................................................................. .0510 1–20 .0525 >20 N/A N/A 
April 2003 .................................................................................................... .0490 1–20 .0525 >20 N/A N/A 
May 2003 .................................................................................................... .0490 1–20 .0525 >20 N/A N/A 
June 2003 ................................................................................................... .0470 1–20 .0525 >20 N/A N/A 
July 2003 ..................................................................................................... .0430 1–20 .0525 >20 N/A N/A 
August 2003 ................................................................................................ .0440 1–20 .0525 >20 N/A N/A 
September 2003 .......................................................................................... .0490 1–20 .0525 >20 N/A N/A 
October 2003 .............................................................................................. .0490 1–20 .0525 >20 N/A N/A 
November 2003 ........................................................................................... .0460 1–20 .0525 20 N/A N/A 
December 2003 ........................................................................................... .0470 1–20 .0525 >20 N/A N/A 
January 2004 .............................................................................................. .0420 1–20 .0500 >20 N/A N/A 
February 2004 .0410 1–20 .0500 >20 N/A N/A 
March 2004 ................................................................................................. .0410 1–20 .0500 >20 N/A N/A 
April 2004 .................................................................................................... .0400 1–20 .0500 >20 N/A N/A 
May 2004 .................................................................................................... .0390 1–20 .0500 >20 N/A N/A 
June 2004 ................................................................................................... .0430 1–20 .0500 >20 N/A N/A 
July 2004 ..................................................................................................... .0450 1–20 .0500 >20 N/A N/A 
August 2004 ................................................................................................ .0430 1–20 .0500 >20 N/A N/A 
September 2004 .......................................................................................... .0420 1–20 .0500 >20 N/A N/A 
October 2004 .............................................................................................. .0400 1–20 .0500 >20 N/A N/A 
November 2004 ........................................................................................... .0380 1–20 .0500 >20 N/A N/A 
December 2004 ........................................................................................... .0380 1–20 .0500 >20 N/A N/A 
January 2005 .............................................................................................. .0410 1–20 .0475 >20 N/A N/A 
February 2005 ............................................................................................. .0400 1–20 .0475 >20 N/A N/A 
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For valuation dates occurring in the month— 
The values of it are: 

it for t= it for t= it for t= 

March 2005 ................................................................................................. .0380 1–20 .0475 >20 N/A N/A 
April 2005 .................................................................................................... .0380 1–20 .0475 >20 N/A N/A 
May 2005 .................................................................................................... .0390 1–20 .0475 >20 N/A N/A 
June 2005 ................................................................................................... .0370 1–20 .0475 >20 N/A N/A 
July 2005 ..................................................................................................... .0360 1–20 .0475 >20 N/A N/A 
August 2005 ................................................................................................ .0340 1–20 .0475 >20 N/A N/A 
September 2005 .......................................................................................... .0360 1–20 .0475 >20 N/A N/A 
October 2005 .............................................................................................. .0350 1–20 .0475 >20 N/A N/A 
November 2005 ........................................................................................... .0370 1–20 .0475 >20 N/A N/A 
December 2005 ........................................................................................... .0400 1–20 .0475 >20 N/A N/A 
January 2006 .............................................................................................. .0570 1–20 .0475 >20 N/A N/A 
February 2006 ............................................................................................. .0560 1–20 .0475 >20 N/A N/A 
March 2006 ................................................................................................. .0570 1–20 .0475 >20 N/A N/A 
April 2006 .................................................................................................... .0560 1–20 .0475 >20 N/A N/A 
May 2006 .................................................................................................... .0590 1–20 .0475 >20 N/A N/A 
June 2006 ................................................................................................... .0620 1–20 .0475 >20 N/A N/A 
July 2006 ..................................................................................................... .0630 1–20 .0475 >20 N/A N/A 
August 2006 ................................................................................................ .0640 1–20 .0475 >20 N/A N/A 
September 2006 .......................................................................................... .0620 1–20 .0475 >20 N/A N/A 
October 2006 .............................................................................................. .0600 1–20 .0475 >20 N/A N/A 
November 2006 ........................................................................................... .0570 1–20 .0475 >20 N/A N/A 
December 2006 ........................................................................................... .0580 1–20 .0475 >20 N/A N/A 
January 2007 .............................................................................................. .0488 1–20 .0455 >20 N/A N/A 
February 2007 ............................................................................................. .0513 1–20 .0480 >20 N/A N/A 
March 2007 ................................................................................................. .0522 1–20 .0489 >20 N/A N/A 
April 2007 .................................................................................................... .0499 1–20 .0466 >20 N/A N/A 
May 2007 .................................................................................................... .0520 1–20 .0487 >20 N/A N/A 
June 2007 ................................................................................................... .0514 1–20 .0481 >20 N/A N/A 
July 2007 ..................................................................................................... .0533 1–20 .0500 >20 N/A N/A 
August 2007 ................................................................................................ .0549 1–20 .0516 >20 N/A N/A 
September 2007 .......................................................................................... .0553 1–20 .0520 >20 N/A N/A 
October 2007 .............................................................................................. .0551 1–20 .0518 >20 N/A N/A 
November 2007 ........................................................................................... .0546 1–20 .0513 >20 N/A N/A 
December 2007 ........................................................................................... .0537 1–20 .0504 >20 N/A N/A 
January 2008 .............................................................................................. .0542 1–20 .0449 >20 N/A N/A 
February 2008 ............................................................................................. .0550 1–20 .0457 >20 N/A N/A 
March 2008 ................................................................................................. .0554 1–20 .0461 >20 N/A N/A 
April 2008 .................................................................................................... .0564 1–20 .0471 >20 N/A N/A 
May 2008 .................................................................................................... .0581 1–20 .0488 >20 N/A N/A 
June 2008 ................................................................................................... .0568 1–20 .0475 >20 N/A N/A 
July 2008 ..................................................................................................... .0595 1–20 .0502 20 N/A N/A 
August 2008 ................................................................................................ .0605 1–20 .0512 >20 N/A N/A 
September 2008 .......................................................................................... .0624 1–20 .0531 >20 N/A N/A 
October 2008 .............................................................................................. .0618 1–20 .0525 >20 N/A N/A 
November 2008 ........................................................................................... .0709 1–20 .0616 >20 N/A N/A 
December 2008 ........................................................................................... .0792 1–20 .0699 >20 N/A N/A 
January 2009 .............................................................................................. 0.0602 1–20 0.0548 >20 N/A N/A 
February 2009 ............................................................................................. 0.0602 1–20 0.0548 >20 N/A N/A 
March 2009 ................................................................................................. 0.0602 1–20 0.0548 >20 N/A N/A 
April–June 2009 .......................................................................................... 0.0550 1–20 0.0502 >20 N/A N/A 
July–September 2009 ................................................................................. 0.0531 1–20 0.0504 >20 N/A N/A 
October–December 2009 ............................................................................ 0.0530 1–20 0.0501 >20 N/A N/A 
January—March 2010 ................................................................................. 0.0489 1–20 0.0463 >20 N/A N/A 
April–June 2010 .......................................................................................... 0.0463 1–20 0.0451 >20 N/A N/A 
July–September 2010 ................................................................................. 0.0493 1–20 0.0466 >20 N/A N/A 
October–December 2010 ............................................................................ 0.0448 1–25 0.0451 >25 N/A N/A 
January–March 2011 .................................................................................. 0.0407 1–25 0.0393 >25 N/A N/A 
April–June 2011 .......................................................................................... 0.0396 1–20 0.0432 >20 N/A N/A 
July–September 2011 ................................................................................. 0.0422 1–20 0.0434 >20 N/A N/A 
October–December 2011 ............................................................................ 0.0409 1–20 0.0430 >20 N/A N/A 
January–March 2012 .................................................................................. 0.0374 1–20 0.0370 >20 N/A N/A 
April–June 2012 .......................................................................................... 0.0311 1–20 0.0336 >20 N/A N/A 
July–September 2012 ................................................................................. 0.0295 1–20 0.0366 >20 N/A N/A 
October—December 2012 .......................................................................... 0.0307 1–20 0.0300 >20 N/A N/A 
January–March 2013 .................................................................................. 0.0267 1–20 0.0301 >20 N/A N/A 
April–June 2013 .......................................................................................... 0.0250 1–20 0.0320 >20 N/A N/A 
July–September 2013 ................................................................................. 0.0260 1–20 0.0343 >20 N/A N/A 
October–December 2013 ............................................................................ 0.0300 1–20 0.0331 >20 N/A N/A 
January–March 2014 .................................................................................. 0.0335 1–20 0.0350 >20 N/A N/A 
April—June 2014 ......................................................................................... 0.0347 1–20 0.0364 >20 N/A N/A 
July–September 2014 ................................................................................. 0.0343 1–20 0.0366 >20 N/A N/A 
October–December 2014 ............................................................................ 0.0310 1–20 0.0329 >20 N/A N/A 



932 

29 CFR Ch. XL (7–1–23 Edition) Pt. 4044, App. C 

For valuation dates occurring in the month— 
The values of it are: 

it for t= it for t= it for t= 

January–March 2015 .................................................................................. 0.0289 1–20 0.0312 >20 N/A N/A 
April–June 2015 .......................................................................................... 0.0271 1–20 0.0278 >20 N/A N/A 
July–September 2015 ................................................................................. 0.0232 1–20 0.0237 >20 N/A N/A 
October–December 2015 ............................................................................ 0.0246 1–20 0.0298 >20 N/A N/A 
January–March 2016 .................................................................................. 0.0282 1–20 0.0295 >20 N/A N/A 
January–March 2017 .................................................................................. 0.0187 1–20 0.0237 >20 N/A N/A 
April–June 2016 .......................................................................................... 0.0277 1–20 0.0286 >20 N/A N/A 
July–September 2016 ................................................................................. 0.0250 1–20 0.0285 >20 N/A N/A 
October–December 2016 ............................................................................ 0.0198 1–20 0.0267 >20 N/A N/A 
January–March 2017 .................................................................................. 0.0187 1–20 0.0237 >20 N/A N/A 
April–June 2017 .......................................................................................... 0.0215 1–20 0.0260 >20 N/A N/A 
July–September 2017 ................................................................................. 0.0244 1–20 0.0274 >20 N/A N/A 
October–December 2017 ............................................................................ 0.0234 1–20 0.0263 >20 N/A N/A 
January–March 2018 .................................................................................. 0.0239 1–20 0.0260 >20 N/A N/A 
April–June 2018 .......................................................................................... 0.0227 1–20 0.0259 >20 N/A N/A 
July–September 2018 ................................................................................. 0.0253 1–25 0.0264 >25 N/A N/A 
October–December 2018 ............................................................................ 0.0284 1–20 0.0276 >20 N/A N/A 
January–March 2019 .................................................................................. 0.0309 1–20 0.0284 >20 N/A N/A 
April–June 2019 .......................................................................................... 0.0307 1–20 0.0305 >20 N/A N/A 
July–September 2019 ................................................................................. 0.0292 1–25 0.0307 >25 N/A N/A 
October–December 2019 ............................................................................ 0.0253 1–25 0.0253 >25 N/A N/A 
January–March 2020 .................................................................................. 0.0212 1–25 0.0226 >25 N/A N/A 
April–June 2020 .......................................................................................... 0.0211 1–20 0.0192 >20 N/A N/A 
July–September 2020 ................................................................................. 0.0198 1–20 0.0157 >20 N/A N/A 
October–December 2020 ............................................................................ 0.0162 1–20 0.0140 >20 N/A N/A 
January–March 2021 .................................................................................. 0.0169 1–20 0.0166 >20 N/A N/A 
April–June 2021 .......................................................................................... 0.0182 1–20 0.0168 >20 N/A N/A 
July–September 2021 ................................................................................. 0.0213 1–25 0.0223 >25 N/A N/A 
October–December 2021 ............................................................................ 0.0240 1–20 0.0211 >20 N/A N/A 
January–March 2022 .................................................................................. 0.0237 1–20 0.0203 >20 N/A N/A 
April–June 2022 .......................................................................................... 0.0240 1–20 0.0212 >20 N/A N/A 
July–September 2022 ................................................................................. 0.0281 1–20 0.0294 >20 N/A N/A 
October–December 2022 ............................................................................ 0.0390 1–20 0.0365 >20 N/A N/A 
January–March 2023 .................................................................................. 0.0486 1–20 0.0470 >20 N/A N/A 
April–June 2023 .......................................................................................... 0.0538 1–20 0.0509 >20 N/A N/A 
July–September 2023 ................................................................................. 0.0524 1–20 0.0458 >20 N/A N/A 

[61 FR 34059, July 1, 1996] 

EDITORIAL NOTE: For FEDERAL REGISTER citations affecting part 4044, appendix B, see the 
List of CFR Sections Affected, which appears in the Finding Aids section of the printed vol-
ume and at www.govinfo.gov. 

APPENDIX C TO PART 4044—LOADING ASSUMPTIONS 

If the total value of the plan’s benefit liabilities (as defined in 29 U.S.C. 
§ 1301(a)(16)), exclusive of the loading charge, is— The loading charge equals— 

greater than but less than or equal to 

$0 ....................................................... $200,000 5% of the total value of the plan’s benefits, plus $200 
for each plan participant. 

$200,000 ............................................ .................................................. $10,000, plus a percentage of the excess of the total 
value over $200,000, plus $200 for each plan partici-
pant; the percentage is equal to 1% + [(P%¥7.50%)/ 
10], where P% is the initial rate, expressed as a per-
centage, set forth in appendix B of this part for the 
valuation of benefits. 

[61 FR 34059, July 1, 1996, as amended at 65 FR 14753, Mar. 17, 2000] 
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APPENDIX D TO PART 4044—TABLES USED TO DETERMINE EXPECTED RETIREMENT 
AGE 

TABLE I–23—SELECTION OF RETIREMENT RATE CATEGORY 
[For valuation dates in 2023 1] 

If participant reaches URA in year— 

Participant’s Retirement Rate Category is— 

Low 2 if monthly 
benefit at URA is 

less than— 

Medium 3 if monthly benefit at 
URA is— High 4 if monthly 

benefit at URA is 
greater than— From— To— 

2024 ...................................................................... 745 745 3,146 3,146 
2025 ...................................................................... 762 762 3,218 3,218 
2026 ...................................................................... 779 779 3,292 3,292 
2027 ...................................................................... 797 797 3,368 3,368 
2028 ...................................................................... 816 816 3,445 3,445 
2029 ...................................................................... 834 834 3,524 3,524 
2030 ...................................................................... 854 854 3,605 3,605 
2031 ...................................................................... 873 873 3,688 3,688 
2032 ...................................................................... 893 893 3,773 3,773 
2033 or later .......................................................... 914 914 3,860 3,860 

1 Applicable tables for valuation dates before 2023 are available on PBGC’s website (www.pbgc.gov). 
2 Table II–A. 
3 Table II–B. 
4 Table II–C. 

TABLE II-A—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE LOW CATEGORY 

Participant’s earliest retirement age at valu-
ation date. 

Unreduced retirement age 

60 61 62 63 64 65 66 67 68 69 70 

42 ...................................................................... 53 53 53 54 54 54 54 54 54 54 54 
43 ...................................................................... 53 54 54 54 55 55 55 55 55 55 55 
44 ...................................................................... 54 54 55 55 55 55 55 56 56 56 56 
45 ...................................................................... 54 55 55 56 56 56 56 56 56 56 56 
46 ...................................................................... 55 55 56 56 56 57 57 57 57 57 57 
47 ...................................................................... 56 56 56 57 57 57 57 57 57 57 57 
48 ...................................................................... 56 57 57 57 58 58 58 58 58 58 58 
49 ...................................................................... 56 57 58 58 58 58 59 59 59 59 59 
50 ...................................................................... 57 57 58 58 59 59 59 59 59 59 59 
51 ...................................................................... 57 58 58 59 59 60 60 60 60 60 60 
52 ...................................................................... 58 58 59 59 60 60 60 60 60 60 60 
53 ...................................................................... 58 59 59 60 60 61 61 61 61 61 61 
54 ...................................................................... 58 59 60 60 61 61 61 61 61 61 61 
55 ...................................................................... 59 59 60 61 61 61 62 62 62 62 62 
56 ...................................................................... 59 60 60 61 61 62 62 62 62 62 62 
57 ...................................................................... 59 60 61 61 62 62 62 62 62 62 62 
58 ...................................................................... 59 60 61 61 62 62 63 63 63 63 63 
59 ...................................................................... 59 60 61 62 62 63 63 63 63 63 63 
60 ...................................................................... 60 60 61 62 62 63 63 63 63 63 63 
61 ...................................................................... ........ 61 61 62 63 63 63 63 64 64 64 
62 ...................................................................... ........ ........ 62 62 63 63 63 64 64 64 64 
63 ...................................................................... ........ ........ ........ 63 63 64 64 65 65 65 65 
64 ...................................................................... ........ ........ ........ ........ 64 64 65 65 65 65 65 
65 ...................................................................... ........ ........ ........ ........ ........ 65 65 65 65 65 65 
66 ...................................................................... ........ ........ ........ ........ ........ ........ 66 66 66 66 66 
67 ...................................................................... ........ ........ ........ ........ ........ ........ ........ 67 67 67 67 
68 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ 68 68 68 
69 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ 69 69 
70 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ ........ 70 

TABLE II-B—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE MEDIUM CATEGORY 

Participant’s earliest retirement age at valu-
ation date 

Unreduced retirement age 

60 61 62 63 64 65 66 67 68 69 70 

42 ...................................................................... 49 49 49 49 49 49 49 49 49 49 49 
43 ...................................................................... 50 50 50 50 50 50 50 50 50 50 50 
44 ...................................................................... 50 51 51 51 51 51 51 51 51 51 51 
45 ...................................................................... 51 51 52 52 52 52 52 52 52 52 52 
46 ...................................................................... 52 52 52 53 53 53 53 53 53 53 53 
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TABLE II-B—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE MEDIUM CATEGORY—Continued 

Participant’s earliest retirement age at valu-
ation date 

Unreduced retirement age 

60 61 62 63 64 65 66 67 68 69 70 

47 ...................................................................... 53 53 53 53 53 54 54 54 54 54 54 
48 ...................................................................... 54 54 54 54 54 54 54 54 54 54 54 
49 ...................................................................... 54 55 55 55 55 55 55 55 55 55 55 
50 ...................................................................... 55 55 56 56 56 56 56 56 56 56 56 
51 ...................................................................... 56 56 56 57 57 57 57 57 57 57 57 
52 ...................................................................... 56 57 57 57 57 58 58 58 58 58 58 
53 ...................................................................... 57 57 58 58 58 58 58 58 58 58 58 
54 ...................................................................... 57 58 58 59 59 59 59 59 59 59 59 
55 ...................................................................... 58 58 59 59 59 60 60 60 60 60 60 
56 ...................................................................... 58 59 59 60 60 60 60 60 60 60 60 
57 ...................................................................... 59 59 60 60 61 61 61 61 61 61 61 
58 ...................................................................... 59 60 60 61 61 61 61 61 61 61 61 
59 ...................................................................... 59 60 61 61 62 62 62 62 62 62 62 
60 ...................................................................... 60 60 61 62 62 62 62 62 62 62 62 
61 ...................................................................... ........ 61 61 62 62 63 63 63 63 63 63 
62 ...................................................................... ........ ........ 62 62 62 63 63 63 63 63 63 
63 ...................................................................... ........ ........ ........ 63 63 64 64 64 64 64 64 
64 ...................................................................... ........ ........ ........ ........ 64 64 64 64 64 64 64 
65 ...................................................................... ........ ........ ........ ........ ........ 65 65 65 65 65 65 
66 ...................................................................... ........ ........ ........ ........ ........ ........ 66 66 66 66 66 
67 ...................................................................... ........ ........ ........ ........ ........ ........ ........ 67 67 67 67 
68 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ 68 68 68 
69 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ 69 69 
70 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ ........ 70 

TABLE II-C—EXPECTED RETIREMENT AGES FOR INDIVIDUALS IN THE HIGH CATEGORY 

Participant’s earliest retirement age at valu-
ation date. 

Unreduced retirement age 

60 61 62 63 64 65 66 67 68 69 70 

42 ...................................................................... 46 46 46 46 46 47 47 47 47 47 47 
43 ...................................................................... 47 47 47 47 47 47 47 47 47 47 47 
44 ...................................................................... 48 48 48 48 48 48 48 48 48 48 48 
45 ...................................................................... 49 49 49 49 49 49 49 49 49 49 49 
46 ...................................................................... 50 50 50 50 50 50 50 50 50 50 50 
47 ...................................................................... 51 51 51 51 51 51 51 51 51 51 51 
48 ...................................................................... 52 52 52 52 52 52 52 52 52 52 52 
49 ...................................................................... 53 53 53 53 53 53 53 53 53 53 53 
50 ...................................................................... 54 54 54 54 54 54 54 54 54 54 54 
51 ...................................................................... 54 55 55 55 55 55 55 55 55 55 55 
52 ...................................................................... 55 55 56 56 56 56 56 56 56 56 56 
53 ...................................................................... 56 56 56 57 57 57 57 57 57 57 57 
54 ...................................................................... 57 57 57 57 57 58 58 58 58 58 58 
55 ...................................................................... 57 58 58 58 58 58 58 58 58 58 58 
56 ...................................................................... 58 58 59 59 59 59 59 59 59 59 59 
57 ...................................................................... 58 59 59 60 60 60 60 60 60 60 60 
58 ...................................................................... 59 59 60 60 60 60 61 61 61 61 61 
59 ...................................................................... 59 60 60 61 61 61 61 61 61 61 61 
60 ...................................................................... 60 60 61 61 61 62 62 62 62 62 62 
61 ...................................................................... ........ 61 61 62 62 62 62 62 62 62 62 
62 ...................................................................... ........ ........ 62 62 62 62 62 62 62 62 62 
63 ...................................................................... ........ ........ ........ 63 63 63 64 64 64 64 64 
64 ...................................................................... ........ ........ ........ ........ 64 64 64 64 64 64 64 
65 ...................................................................... ........ ........ ........ ........ ........ 65 65 65 65 65 65 
66 ...................................................................... ........ ........ ........ ........ ........ ........ 66 66 66 66 66 
67 ...................................................................... ........ ........ ........ ........ ........ ........ ........ 67 67 67 67 
68 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ 68 68 68 
69 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ 69 69 
70 ...................................................................... ........ ........ ........ ........ ........ ........ ........ ........ ........ ........ 70 

[61 FR 34059, July 1, 1996; 61 FR 36626, July 12, 1996, as amended at 61 FR 65476, Dec. 13, 1996; 
62 FR 65611, Dec. 15, 1997; 63 FR 63180, Nov. 12, 1998; 64 FR 67165, Dec. 1, 1999; 65 FR 75166, Dec. 
1, 2000; 66 FR 59695, Nov. 30, 2001; 67 FR 71472, Dec. 2, 2002; 68 FR 67034, Dec. 1, 2003; 69 FR 69822, 
Dec. 1, 2004; 70 FR 72076, Dec. 1, 2005; 71 FR 69482, Dec. 1, 2006; 72 FR 67645, Nov. 30, 2007; 73 
FR 72717, Dec. 1, 2008; 74 FR 62698, Dec. 1, 2009; 75 FR 74622, Dec. 1, 2010; 80 FR 74987, Dec. 1, 
2015; 81 FR 83138, Nov. 21, 2016; 82 FR 60308, Dec. 20, 2017; 83 FR 63803, Dec. 12, 2018; 84 FR 67186, 
Dec. 9, 2019; 85 FR 78742, Dec. 7, 2020; 86 FR 68561, Dec. 3, 2021; 87 FR 74968, Dec. 7, 2022] 
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PART 4047—RESTORATION OF TER-
MINATING AND TERMINATED 
PLANS 

Sec. 
4047.1 Purpose and scope. 
4047.2 Definitions. 
4047.3 Funding of restored plan. 
4047.4 Payment of premiums. 
4047.5 Repayment of PBGC payments of 

guaranteed benefits. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1347. 

SOURCE: 61 FR 34073, July 1, 1996, unless 
otherwise noted. 

§ 4047.1 Purpose and scope. 

Section 4047 of ERISA gives the 
PBGC broad authority to take any nec-
essary actions in furtherance of a plan 
restoration order issued pursuant to 
section 4047. This part (along with 
Treasury regulation 26 CFR 1.412(c)(1)– 
3) describes certain legal obligations 
that arise incidental to a plan restora-
tion under section 4047. This part also 
establishes procedures with respect to 
these obligations that are intended to 
facilitate the orderly transition of a re-
stored plan from terminated (or termi-
nating) status to ongoing status, and 
to help ensure that the restored plan 
will continue to be ongoing consistent 
with the best interests of the plan’s 
participants and beneficiaries and the 
single-employer insurance program. 
This part applies to terminated and 
terminating single-employer plans (ex-
cept for plans terminated and termi-
nating under ERISA section 4041(b)) 
with respect to which the PBGC has 
issued or is issuing a plan restoration 
order pursuant to ERISA section 4047. 

§ 4047.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: controlled 
group, ERISA, IRS, PBGC, plan, plan 
administrator, plan year, and single- 
employer plan. 

§ 4047.3 Funding of restored plan. 

(a) General. Whenever the PBGC 
issues or has issued a plan restoration 
order under ERISA section 4047, it 
shall issue to the plan sponsor a res-
toration payment schedule order in ac-
cordance with the rules of this section. 
PBGC, through its Executive Director, 
shall also issue a certification to its 

Board of Directors and the IRS, as de-
scribed in paragraph (c) of this section. 
If more than one plan is or has been re-
stored, the PBGC shall issue a separate 
restoration payment schedule order 
and separate certification with respect 
to each restored plan. 

(b) Restoration payment schedule order. 
A restoration payment schedule order 
shall set forth a schedule of payments 
sufficient to amortize the initial res-
toration amortization base described in 
paragraph (b) of 26 CFR 1.412(c)(1)–3 
over a period extending no more than 
30 years after the initial post-restora-
tion valuation date, as defined in para-
graph (a)(1) of 26 CFR 1.412(c)(1)–3. The 
restoration payment schedule shall be 
consistent with the requirements of 26 
CFR 1.412(c)(1)–3 and may require pay-
ments at intervals of less than one 
year, as determined by the PBGC. The 
PBGC may, in its discretion, amend 
the restoration payment schedule at 
any time, consistent with the require-
ments of 26 CFR 1.412(c)(1)–3. 

(c) Certification. The Executive Direc-
tor’s certification to the Board of Di-
rectors and the IRS pursuant to para-
graph (a) of this section shall state 
that the PBGC has reviewed the fund-
ing of the plan, the financial condition 
of the plan sponsor and its controlled 
group members, the payments required 
under the restoration payment sched-
ule (taking into account the avail-
ability of deferrals as permitted under 
paragraph (c)(4) of 26 CFR 1.412(c)(1)–3) 
and any other factor that the PBGC 
deems relevant, and, based on that re-
view, determines that it is in the best 
interests of the plan’s participants and 
beneficiaries and the single-employer 
insurance program that the restored 
plan not be reterminated. 

(d) Periodic PBGC review. As long as a 
restoration payment schedule order 
issued under this section is in effect, 
the PBGC shall review annually the 
funding status of the plan with respect 
to which the order applies. As part of 
this review, the PBGC, through its Ex-
ecutive Director, shall issue a certifi-
cation in the form described in para-
graph (c) of this section. As a result of 
its funding review, PBGC may amend 
the restoration payment schedule, con-
sistent with the requirements of para-
graph (c)(2) of 26 CFR 1.412(c)(1)–3. 
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§ 4047.4 Payment of premiums. 

(a) General. Upon restoration of a 
plan pursuant to ERISA section 4047, 
the obligation to pay PBGC premiums 
pursuant to ERISA section 4007 is rein-
stated as of the date on which the plan 
was trusteed under section 4042 of 
ERISA. Except as otherwise specifi-
cally provided in paragraphs (b) and (c) 
of this section, the amount of the out-
standing premiums owed shall be com-
puted and paid by the plan adminis-
trator in accordance with part 4006 of 
this chapter (Premium Rates) and the 
forms and instructions issued pursuant 
thereto, as in effect for the plan years 
for which premiums are owed. 

(b) Notification of premiums owed. 
Whenever the PBGC issues or has 
issued a plan restoration order, it shall 
send a written notice to the plan ad-
ministrator of the restored plan advis-
ing the plan administrator of the plan 
year(s) for which premiums are owed. 
PBGC will include with the notice the 
necessary premium payment forms and 
instructions. The notice shall prescribe 
the payment due dates for the out-
standing premiums. 

(c) Methods for determining variable 
rate portion of the premium. In general, 
the variable rate portion of the out-
standing premiums shall be determined 
in accordance with the premium regu-
lation and forms, as provided in para-
graph (a) of this section, except that 
for any plan year following a plan year 
for which Form 5500, Schedule B was 
not filed because the plan was termi-
nated, the alternative calculation 
method may not be used. 

[61 FR 34073, July 1, 1996, as amended at 79 
FR 13562, Mar. 11, 2014] 

§ 4047.5 Repayment of PBGC payments 
of guaranteed benefits. 

(a) General. Upon restoration of a 
plan pursuant to ERISA section 4047, 
amounts paid by the PBGC from its 
single-employer insurance fund (the 
fund established pursuant to ERISA 
section 4005(a)) to pay guaranteed bene-
fits and related expenses under the 
plan while it was terminated are a debt 
of the restored plan. The terms and 
conditions for payment of this debt 
shall be determined by the PBGC. 

(b) Repayment terms. The PBGC shall 
prescribe reasonable terms and condi-
tions for payment of the debt described 
in paragraph (a) of this section, includ-
ing the number, amount and com-
mencement date of the payments. In 
establishing the terms, PBGC will con-
sider the cash needs of the plan, the 
timing and amount of contributions 
owed to the plan, the liquidity of plan 
assets, the interests of the single-em-
ployer insurance program, and any 
other factors PBGC deems relevant. 
PBGC may, in its discretion, revise any 
of the payment terms and conditions, 
upon written notice to the plan admin-
istrator in accordance with paragraph 
(c) of this section. 

(c) Notification to plan administrator. 
Whenever the PBGC issues or has 
issued a plan restoration order, it shall 
send a written notice to the plan ad-
ministrator of the restored plan advis-
ing the plan administrator of the 
amount owed the PBGC pursuant to 
paragraph (a) of this section. The no-
tice shall also include the terms and 
conditions for payment of this debt, as 
established under paragraph (b) of this 
section. 

PART 4050—MISSING 
PARTICIPANTS 

Subpart A—Single-Employer Plans 
Covered by Title IV 

Sec. 
4050.101 Purpose and scope. 
4050.102 Definitions. 
4050.103 Duties of plan administrator. 
4050.104 Diligent search. 
4050.105 Filing with PBGC. 
4050.106 Missing participant benefits. 
4050.107 PBGC discretion. 

Subpart B—Defined Contribution Plans 

4050.201 Purpose and scope. 
4050.202 Definitions. 
4050.203 Options and duties of plan. 
4050.204 Diligent search. 
4050.205 Filing with PBGC. 
4050.206 Missing participant benefits. 
4050.207 PBGC discretion. 

Subpart C—Certain Defined Benefit Plans 
Not Covered by Title IV 

4050.301 Purpose and scope. 
4050.302 Definitions. 
4050.303 Options and duties of plan adminis-

trator. 
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4050.304 Diligent search. 
4050.305 Filing with PBGC. 
4050.306 Missing participant benefits. 
4050.307 PBGC discretion. 

Subpart D—Multiemployer Plans Covered 
by Title IV 

4050.401 Purpose and scope. 
4050.402 Definitions. 
4050.403 Duties of plan sponsor. 
4050.404 Diligent search. 
4050.405 Filing with PBGC. 
4050.406 Missing participant benefits. 
4050.407 PBGC discretion. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1350. 

SOURCE: 82 FR 60818, Dec. 22, 2017, unless 
otherwise noted. 

Subpart A—Single-Employer Plans 
Covered by Title IV 

§ 4050.101 Purpose and scope. 

(a) In general. This subpart describes 
PBGC’s missing participants program 
for single-employer defined benefit re-
tirement plans covered by title IV of 
ERISA. The missing participants pro-
gram is a program to hold retirement 
benefits for missing participants and 
beneficiaries in terminated retirement 
plans and to help them find and receive 
the benefits being held for them. For a 
plan to which this subpart applies, this 
subpart describes what the plan must 
do upon plan termination if it has 
missing participants or beneficiaries 
who are entitled to distributions. This 
subpart applies to a plan only if it is a 
single-employer defined benefit plan 
that— 

(1) Is described in section 4021(a) of 
ERISA and not in any paragraph of 
section 4021(b) of ERISA and 

(2) Terminates in a standard termi-
nation or in a distress termination de-
scribed in section 4041(c)(3)(B)(i) or (ii) 
of ERISA (‘‘sufficient distress termi-
nation’’). 

(b) Plans that terminate but do not 
close out. This subpart does not apply 
to a plan that terminates but does not 
close out, such as a plan that termi-
nates in a distress termination de-
scribed in section 4041(c)(3)(B)(iii) of 
ERISA (‘‘insufficient distress termi-
nation’’). 

(c) Individual account plans. This sub-
part does not apply to an individual ac-
count plan under section 3(34) of 

ERISA, even if it is described in the 
same plan document as a plan to which 
this subpart applies. This subpart also 
does not apply to a plan to the extent 
that it is treated as an individual ac-
count plan under section 3(35)(B) of 
ERISA. For example, this subpart does 
not apply to employee contributions 
(or interest or earnings thereon) held 
as an individual account. (Subpart B 
deals with individual account plans.) 

§ 4050.102 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Annuity, Code, 
ERISA, insurer, irrevocable commit-
ment, PBGC, person, and plan adminis-
trator. In addition, for purposes of this 
subpart: 

Accrual cessation date for a partici-
pant under a subpart A plan means the 
date the participant stopped accruing 
benefits under the terms of the plan. 

Accumulated single sum means, with 
respect to a missing distributee, the 
distributee’s benefit transfer amount 
accumulated at the missing partici-
pants interest rate from the benefit de-
termination date to the date when 
PBGC makes or commences payment 
to or with respect to the distributee. 

Benefit determination date with re-
spect to a subpart A plan means the 
single date selected by the plan admin-
istrator for valuing benefits under 
§ 4050.103(d); this date must be during 
the period beginning on the first day a 
distribution is made pursuant to close- 
out of the plan to a distributee who is 
not a missing distributee and ending on 
the last day such a distribution is 
made. 

Benefit transfer amount for a missing 
distributee of a subpart A plan means 
the amount determined by the plan ad-
ministrator under § 4050.103(d) in the 
close-out of the plan. 

Close-out or close out with respect to a 
subpart A plan means the process of 
the final distribution or transfer of as-
sets pursuant to the termination of the 
plan. 

De minimis means, with respect to the 
value of a benefit (or other amount), 
that the value does not exceed the 
amount specified under section 203(e)(1) 
of ERISA and section 411(a)(11)(A) of 
the Code (without regard to plan provi-
sions). 
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Distributee means, with respect to a 
subpart A plan, a participant or bene-
ficiary entitled to a distribution under 
the plan pursuant to the close-out of 
the plan. 

Missing, with respect to a distributee 
under a subpart A plan, means that any 
one or more of the following three con-
ditions exists upon close-out of the 
plan. 

(1) The plan administrator does not 
know with reasonable certainty the lo-
cation of the distributee. 

(2) Under the terms of the plan, the 
distributee’s benefit is to be paid in a 
lump sum without the distributee’s 
consent, and the distributee has not re-
sponded to a notice about the distribu-
tion of the lump sum. 

(3) Under the terms of the plan and 
any election made by the distributee, 
the distributee’s benefit is to be paid in 
a lump sum, but the distributee does 
not accept the lump sum. For this pur-
pose, a lump sum paid by check is not 
accepted if the check remains uncashed 
after— 

(i) A ‘‘cash-by’’ date prescribed (on 
the check or in an accompanying no-
tice) that is at least 45 days after the 
issuance of the check, or 

(ii) If no such ‘‘cash-by’’ date is so 
prescribed, the check’s stale date. 

Missing participants forms and instruc-
tions means the forms and instructions 
provided by PBGC for use in connec-
tion with the missing participants pro-
gram. 

Missing participants interest rate 
means, for each month, the applicable 
federal mid-term rate (as determined 
by the Secretary of the Treasury pur-
suant to section 1274(d)(1)(C)(ii) of the 
Code) for that month, compounded 
monthly. 

Normal retirement date for a partici-
pant under a subpart A plan means the 
normal retirement date of the partici-
pant under the terms of the plan. 

Pay-status or pay status means one of 
the following (according to context): 

(1) With respect to a benefit, that 
payment of the benefit has actually 
started before the benefit determina-
tion date; or 

(2) With respect to a distributee, that 
payment of the distributee’s benefit 
has actually started before the benefit 
determination date. 

PBGC missing participants assumptions 
means the actuarial assumptions pre-
scribed in §§ 4044.51 through 4044.57 of 
this chapter with the following modi-
fications: 

(1) The present value is determined 
as of the benefit determination date in-
stead of the plan termination date. 

(2) The mortality assumption is a 
fixed blend of 50 percent of the healthy 
male mortality rates in § 4044.53(c)(1) of 
this chapter and 50 percent of the 
healthy female mortality rates in 
§ 4044.53(c)(2) of this chapter. 

(3) No adjustment is made for loading 
expenses under § 4044.52(d) of this chap-
ter. 

(4) The interest assumption used is 
the assumption applicable to valu-
ations occurring in January of the cal-
endar year in which the benefit deter-
mination date occurs. 

(5) The assumed payment form of a 
benefit not in pay status is a straight 
life annuity. 

(6) Pre-retirement death benefits are 
disregarded. 

(7) Notwithstanding the expected re-
tirement age (XRA) assumptions in 
§§ 4044.55 through 4044.57 of this chap-
ter,— 

(i) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is on or after the benefit 
determination date, benefits are as-
sumed to commence at the XRA, deter-
mined using the high retirement rate 
category under Table II–C of appendix 
D to part 4044 of this chapter; 

(ii) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is before the benefit de-
termination date, benefits are assumed 
to commence on the participant’s nor-
mal retirement date (or accrual ces-
sation date if later); 

(iii) In the case of a participant who 
is in pay status, benefits are assumed 
to commence on the date on which ben-
efits actually commenced; and 

(iv) In the case of a beneficiary, bene-
fits are assumed to commence on the 
benefit determination date or, if later, 
the earliest date the beneficiary can 
begin to receive benefits. 

Plan lump sum assumptions means, 
with respect to a subpart A plan, the 
following: 
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(1) If the plan specifies actuarial as-
sumptions and methods to be used to 
calculate a lump sum distribution, 
such actuarial assumptions and meth-
ods, or 

(2) Otherwise, the actuarial assump-
tions specified under section 205(g)(3) of 
ERISA and section 417(e)(3) of the 
Code, determined as of the benefit de-
termination date, including use of the 
missing participants interest rate to 
calculate the present value as of the 
benefit determination date of a pay-
ment or payments missed in the past. 

QDRO means a qualified domestic re-
lations order as defined in section 
206(d)(3) of ERISA and section 414(p) of 
the Code. 

Qualified survivor of a participant or 
beneficiary under a subpart A plan 
means, for any benefit with respect to 
the participant or beneficiary,— 

(1) A person who survives the partici-
pant or beneficiary and is entitled 
under applicable provisions of a QDRO 
to receive the benefit; 

(2) A person that is identified by the 
plan in a submission to PBGC by the 
plan as being entitled under applicable 
plan provisions (including elections, 
designations, and waivers consistent 
with such provisions) to receive the 
benefit; or 

(3) If no such person is so entitled, a 
survivor of the participant or bene-
ficiary who is the participant’s or bene-
ficiary’s living— 

(i) Spouse, or if none, 
(ii) Child, or if none, 
(iii) Parent, or if none, 
(iv) Sibling. 
Subpart A plan or plan means a plan 

to which this subpart A applies, as de-
scribed in § 4050.101. 

§ 4050.103 Duties of plan adminis-
trator. 

(a) Providing for benefits. For each dis-
tributee who is missing upon close-out 
of a subpart A plan, the plan adminis-
trator must provide for the 
distributee’s plan benefits either— 

(1) By purchasing an irrevocable com-
mitment from an insurer, or 

(2) By— 
(i) Determining the distributee’s ben-

efit transfer amount under paragraph 
(d) of this section, and 

(ii) Transferring to PBGC as de-
scribed in this subpart A an amount 
equal to the distributee’s benefit trans-
fer amount. 

(b) Diligent search. For each dis-
tributee whose location the plan ad-
ministrator does not know with rea-
sonable certainty upon close-out of a 
subpart A plan, the plan administrator 
must have conducted a diligent search 
as described in § 4050.104. 

(c) Filing with PBGC. For each dis-
tributee who is missing upon close-out 
of a subpart A plan, the plan adminis-
trator must file with PBGC as de-
scribed in § 4050.105. 

(d) Benefit transfer amount. The ben-
efit transfer amount for a missing dis-
tributee is the amount determined by 
the plan administrator as of the benefit 
determination date using whichever 
one of the following three methods ap-
plies: 

(1) De minimis. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is de mini-
mis, then the missing distributee’s ben-
efit transfer amount is equal to that 
single sum. 

(2) Non-de minimis; single sum payment 
cannot be elected. If the single sum ac-
tuarial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment 
cannot be elected, then the missing 
distributee’s benefit transfer amount is 
the present value of the distributee’s 
accrued benefit determined using 
PBGC missing participants assump-
tions, plus 

(i) For a missing distributee not in 
pay status whose normal retirement 
date (or accrual cessation date if later) 
precedes the benefit determination 
date, the aggregate value of payments 
of the straight life annuity that would 
have been payable beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
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have been made to the benefit deter-
mination date, assuming that the dis-
tributee survived to the benefit deter-
mination date, as determined by the 
plan administrator; or 

(ii) For a missing distributee in pay 
status, the aggregate value of pay-
ments of the pay status annuity due 
but not made, accumulated at the 
missing participants interest rate from 
each payment due date to the benefit 
determination date, assuming that the 
distributee survived to the benefit de-
termination date. 

(3) Non-de minimis; single sum payment 
can be elected. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment can 
be elected, then the missing 
distributee’s benefit transfer amount is 
the greater of the amounts determined 
using the methodology in paragraph 
(d)(1) or (d)(2) of this section. 

§ 4050.104 Diligent search. 

(a) Search requirement. The plan ad-
ministrator of a subpart A plan must, 
within the time frame described in 
paragraph (d) of this section, have dili-
gently searched for each distributee of 
the plan whose location the plan ad-
ministrator does not know with rea-
sonable certainty upon close-out, using 
one of the following two methods: 

(1) For any distributee, regardless of 
the size of the distributee’s benefit, the 
commercial locator service method de-
scribed in paragraph (b) of this section; 
or 

(2) For a distributee whose normal 
retirement benefit is not more than $50 
per month, the records search method 
described in paragraph (c) of this sec-
tion. 

(b) Commercial locator service method— 
(1) In general. Using the commercial lo-
cator service method means paying a 
commercial locator service to search 
for information to locate a distributee. 

(2) Meaning of ‘‘commercial locator 
service.’’ For purposes of this section, a 
commercial locator service is a busi-
ness that holds itself out as a finder of 
lost persons for compensation using in-
formation from a database maintained 

by a consumer reporting agency (as de-
fined in 15 U.S.C. 1681a(f)). 

(c) Records search method—(1) In gen-
eral. Using the records search method 
means searching for information to lo-
cate a distributee by doing all of the 
following to the extent reasonably fea-
sible and affordable: 

(i) Searching the records of the plan 
for information to locate the dis-
tributee. 

(ii) Searching the records of the 
plan’s contributing sponsor that is the 
most recent employer of the dis-
tributee for information to locate the 
distributee. 

(iii) Searching the records of each re-
tirement or welfare plan of the plan’s 
contributing sponsor in which the dis-
tributee was a participant for informa-
tion to locate the distributee. 

(iv) Contacting each beneficiary of 
the distributee identified from the 
records referred to in paragraphs 
(c)(1)(i), (ii), and (iii) of this section for 
information to locate the distributee. 

(v) Using an internet search method 
for which no fee is charged, such as a 
search engine, a network database, a 
public record database (such as those 
for licenses, mortgages, and real estate 
taxes) or a ‘‘social media’’ website. 

(2) Limits on method. For purposes of 
this section— 

(i) Searching is not feasible to the ex-
tent that, as a practical matter, it is 
thwarted by legal or practical lack of 
access to records, and 

(ii) Searching is not affordable to the 
extent that the cost of searching (in-
cluding the value of labor) is more than 
a reasonable fraction of the benefit of 
the distributee being searched for. In 
no event would searching need to be 
pursued beyond the point where the 
cost equals the value of the benefit. 

(d) Time frame. A search for a dis-
tributee under this section must have 
been made within nine months before a 
filing is made under § 4050.105 identi-
fying the distributee as a missing dis-
tributee. 

§ 4050.105 Filing with PBGC. 

(a) What to file. The plan adminis-
trator of a subpart A plan must file 
with PBGC the information specified in 
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the missing participants forms and in-
structions and, for a missing dis-
tributee referred to in § 4050.103(a)(2), 
payment of— 

(1) The benefit transfer amount for 
the missing distributee; 

(2) If the benefit transfer amount is 
paid more than 90 days after the ben-
efit determination date, interest on the 
benefit transfer amount computed at 
the missing participants interest rate 
for the period beginning on the 90th 
day after the benefit determination 
date and ending on the date the benefit 
transfer amount is paid to PBGC; and 

(3) Any fee provided for in the miss-
ing participants forms and instruc-
tions. 

(b) When to file. The plan adminis-
trator must file the information and 
payments referred to in paragraph (a) 
of this section in accordance with the 
missing participants forms and instruc-
tions. Payment of a benefit transfer 
amount will, if considered timely made 
for purposes of this paragraph (b), be 
considered timely made for purposes of 
part 4041 of this chapter. 

(c) Place, method and date of filing; 
time periods. (1) For rules about where 
to file, see § 4000.4 of this chapter. 

(2) For rules about permissible meth-
ods of filing with PBGC under this sub-
part, see subpart A of part 4000 of this 
chapter. 

(3) For rules about the date that a 
submission under this subpart was filed 
with PBGC, see subpart C of part 4000 
of this chapter. 

(4) For rules about any time period 
for filing under this subpart, see sub-
part D of part 4000 of this chapter. 

(d) Supplemental information. Within 
30 days after a written request by 
PBGC (or such other time as may be 
specified in the request), the plan ad-
ministrator of a subpart A plan re-
quired to file under paragraph (a) of 
this section must file with PBGC sup-
plemental information for any proper 
purpose under the missing participants 
program. 

(e) Reliance. As administrator of the 
missing participants program, PBGC 
will rely on determinations made and 
information reported by plan adminis-
trators in connection with the pro-
gram. This reliance does not affect 
PBGC’s authority as administrator of 

the title IV insurance program to audit 
or make inquiries of subpart A plans, 
including about the amount to which a 
missing distributee may be entitled. 

§ 4050.106 Missing participant benefits. 

(a) In general—(1) Benefit transfer 
amount not paid. If a subpart A plan 
files with PBGC information about an 
irrevocable commitment provided by 
the subpart A plan for a missing dis-
tributee, PBGC will provide informa-
tion about the irrevocable commit-
ment to the distributee or another 
claimant that may be entitled to pay-
ment pursuant to the irrevocable com-
mitment. 

(2) Benefit transfer amount paid. If a 
subpart A plan pays PBGC a benefit 
transfer amount for a missing dis-
tributee, PBGC will pay benefits with 
respect to the missing distributee in 
accordance with this section, subject 
to the provisions of a QDRO. 

(b) Benefits for missing distributees who 
are participants. Paragraphs (c), (d), (e), 
and (k) of this section describe the ben-
efits that PBGC will pay to a non-pay 
status missing participant of a subpart 
A plan who claims a benefit under the 
missing participants program. 

(c) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (b) of this section 
is de minimis, PBGC will pay the par-
ticipant a lump sum equal to the accu-
mulated single sum. 

(d) Non-de minimis benefit of unmarried 
participant. If the benefit transfer 
amount of an unmarried participant 
described in paragraph (b) of this sec-
tion is not de minimis, PBGC will pay 
the participant either the annuity de-
scribed in paragraph (d)(1) of this sec-
tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (d)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
A plan, and the participant so elects 
under the missing participants pro-
gram, the lump sum described in para-
graph (d)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (d)(1) is either— 

(i) Straight life annuity. A straight life 
annuity in the amount that the sub-
part A plan would have paid the partic-
ipant, starting at the date that PBGC 
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payments start (or, if earlier, the later 
of the participant’s normal retirement 
date or accrual cessation date), as re-
ported to PBGC by the subpart A plan 
(including any early retirement sub-
sidies), or through linear interpolation 
for participants who start payments 
between integral ages; or 

(ii) Other form of annuity. At the par-
ticipant’s election, any form of annuity 
available to the participant under 
§ 4022.8 of this chapter, in an amount 
that is actuarially equivalent to the 
straight life annuity in paragraph 
(d)(1)(i) of this section as of the date 
that PBGC payments start (or, if ear-
lier, the later of the participant’s nor-
mal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(d)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (d)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
(in the elected form) beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
begins to pay the annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (d)(3) is equal 
to the participant’s accumulated single 
sum. 

(e) Non-de minimis benefit of married 
participant. If the benefit transfer 
amount of a married participant de-
scribed in paragraph (b) of this section 
is not de minimis, PBGC will pay the 
participant either the annuity de-
scribed in paragraph (e)(1) of this sec-
tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (e)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
A plan, and the participant so elects 
under the missing participants pro-
gram with the consent of the partici-
pant’s spouse, the lump sum described 
in paragraph (e)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (e)(1) is either— 

(i) Joint and survivor annuity. A joint 
and 50 percent survivor annuity in an 
amount that is actuarially equivalent 
to the straight life annuity under para-
graph (d)(1)(i) of this section as of the 
date that PBGC payments start (or, if 
earlier, the later of the participant’s 
normal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter; or 

(ii) Other form of annuity. At the par-
ticipant’s election, with the consent of 
the participant’s spouse, any form of 
annuity available to the participant 
under § 4022.8 of this chapter, in an 
amount that is actuarially equivalent 
to the joint and 50 percent survivor an-
nuity under paragraph (e)(1)(i) of this 
section as of the date that PBGC pay-
ments start (or, if earlier, the later of 
the participant’s normal retirement 
date or accrual cessation date), deter-
mined using the actuarial assumptions 
in § 4022.8(c)(7) of this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(e)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (e)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
beginning on the normal retirement 
date (or accrual cessation date if 
later), accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC begins to pay the 
annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (e)(3) is equal 
to the participant’s accumulated single 
sum. 

(f) Benefits with respect to deceased 
missing distributees who were partici-
pants. Paragraphs (g), (h), (i), (j), and 
(k) of this section describe the benefits 
that PBGC will pay with respect to a 
non-pay status missing participant of a 
subpart A plan who dies without re-
ceiving a benefit under the missing 
participants program. 

(g) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (f) of this section 
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is de minimis, PBGC will pay to the 
qualified survivor(s) of the participant 
a lump sum equal to the participant’s 
accumulated single sum. 

(h) Non-de minimis benefit; unmarried 
participant. In the case of an unmarried 
participant described in paragraph (f) 
of this section whose benefit transfer 
amount is not de minimis,— 

(1) Death before normal retirement date. 
If the participant dies before the nor-
mal retirement date (or accrual ces-
sation date if later), PBGC will pay no 
benefits with respect to the partici-
pant; and 

(2) Death after normal retirement date. 
If the participant dies on or after the 
normal retirement date (or accrual ces-
sation date if later), PBGC will pay to 
the participant’s qualified survivor(s) 
an amount equal to the aggregate 
value of payments of the straight life 
annuity described in paragraph (d)(1)(i) 
of this section that would have been 
payable to the participant from the 
normal retirement date (or accrual ces-
sation date if later) to the participant’s 
date of death, accumulated at the miss-
ing participants interest rate from the 
date each payment would have been 
made to the date when PBGC pays the 
qualified survivor(s). 

(i) Non-de minimis benefit; married par-
ticipant with living spouse. In the case of 
a married participant described in 
paragraph (f) of this section whose ben-
efit transfer amount is not de minimis 
and whose spouse survives the partici-
pant and claims a benefit under the 
missing participants program, PBGC 
will pay the spouse, beginning not be-
fore the participant would have 
reached age 55, the annuity (if any) de-
scribed in paragraph (i)(1) of this sec-
tion and the make-up amounts (if ap-
plicable) described in paragraph (i)(2) 
of this section, except that PBGC will 
pay the spouse, as a lump sum, the 
small benefit described in paragraph 
(i)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (i)(1) is the survivor 
portion of a joint and 50 percent sur-
vivor annuity that is actuarially equiv-
alent as of the assumed starting date 
(determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter) to the straight life annuity in the 
amount that the subpart A plan would 

have paid the participant with an as-
sumed starting date of— 

(i) The date when the participant 
would have reached age 55, if the par-
ticipant died before that date, or 

(ii) The participant’s date of death, if 
the participant died between age 55 and 
the normal retirement date (or accrual 
cessation date if later), or 

(iii) The normal retirement date (or 
accrual cessation date if later), if the 
participant died after that date. 

(2) Make-up amounts. The make-up 
amounts described in this paragraph 
(i)(2) are the amounts described in 
paragraphs (i)(2)(i) and (ii) of this sec-
tion. 

(i) Payments from participant’s death or 
55th birthday to commencement of sur-
vivor annuity. The make-up amount de-
scribed in this paragraph (i)(2)(i) is a 
lump sum equal to the aggregate value 
of payments of the survivor portion of 
the joint and 50 percent survivor annu-
ity described in paragraph (i)(1) of this 
section that would have been payable 
to the spouse beginning on the later of 
the participant’s date of death or the 
date when the participant would have 
reached age 55, accumulated at the 
missing participants interest rate from 
the date each payment would have 
been made to the date when PBGC pays 
the spouse. 

(ii) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(i)(2)(ii) is a lump sum equal to the ag-
gregate value of payments (if any) of 
the joint portion of the joint and 50 
percent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the partici-
pant from the normal retirement date 
(or accrual cessation date if later) to 
the participant’s date of death there-
after, accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC pays the spouse. 

(3) Small benefit. If the sum of the ac-
tuarial present value of the annuity de-
scribed in paragraph (i)(1) of this sec-
tion plus the make-up amounts de-
scribed in paragraph (i)(2) of this sec-
tion is de minimis, then the lump sum 
that PBGC will pay the spouse under 
this paragraph (i)(3) is an amount equal 
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to that sum. For this purpose, the ac-
tuarial present value of the annuity is 
determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter as of the date when PBGC pays the 
spouse. 

(j) Non-de minimis benefit; married par-
ticipant with deceased spouse. In the 
case of a married participant described 
in paragraph (f) of this section whose 
benefit transfer amount is not de mini-
mis and whose spouse survives the par-
ticipant but dies without receiving a 
benefit under the missing participants 
program, PBGC will pay to the quali-
fied survivor(s) of the participant’s 
spouse the make-up amount described 
in paragraph (j)(1) of this section and 
to the qualified survivor(s) of the par-
ticipant the make-up amount described 
in paragraph (j)(2) of this section. 

(1) Payments from participant’s death 
or 55th birthday to spouse’s death. The 
make-up amount described in this 
paragraph (j)(1) is a lump sum equal to 
the aggregate value of payments of the 
survivor portion of the joint and 50 per-
cent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the spouse 
from the later of the participant’s date 
of death or the date when the partici-
pant would have reached age 55 to the 
spouse’s date of death, accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
pays the spouse’s qualified survivor(s). 

(2) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(j)(2) is a lump sum equal to the aggre-
gate value of payments of the joint 
portion of the joint and 50 percent sur-
vivor annuity described in paragraph 
(i)(1) of this section that would have 
been payable to the participant from 
the normal retirement date (or accrual 
cessation date if later) to the partici-
pant’s date of death thereafter, accu-
mulated at the missing participants in-
terest rate from the date each payment 
would have been made to the date when 
PBGC pays the participant’s qualified 
survivor(s). 

(k) Benefits under contributory plans. 
If a subpart A plan reports to PBGC 
that a portion of a missing partici-
pant’s benefit transfer amount rep-

resents accumulated contributions as 
described in section 204(c)(2)(C) of 
ERISA and section 411(c)(2)(C) of the 
Code, PBGC will pay with respect to 
the missing participant at least the 
amount of accumulated contributions 
as reported by the subpart A plan, ac-
cumulated at the missing participants 
interest rate from the benefit deter-
mination date to the date when PBGC 
makes payment. 

(l) Date for determining marital status. 
For purposes of this section, whether a 
participant is married, and if so the 
identity of the spouse, is determined as 
of the earlier of— 

(1) The date the participant receives 
or begins to receive a benefit, or 

(2) The date the participant dies. 

§ 4050.107 PBGC discretion. 

PBGC may in appropriate cir-
cumstances extend deadlines, excuse 
noncompliance, and grant waivers with 
regard to any provision of this subpart 
to promote the purposes of the missing 
participants program and title IV of 
ERISA. Like circumstances will be 
treated in like manner under this sec-
tion. 

Subpart B—Defined Contribution 
Plans 

§ 4050.201 Purpose and scope. 

(a) In general. This subpart describes 
PBGC’s missing participants program 
for single-employer and multiemployer 
defined contribution retirement plans. 
The missing participants program is a 
program to hold retirement benefits for 
missing participants and beneficiaries 
in terminated retirement plans and to 
help them find and receive the benefits 
being held for them. For a plan to 
which this subpart applies, this subpart 
describes what the plan must do upon 
plan termination if it elects to use the 
missing participants program for miss-
ing participants and beneficiaries who 
are entitled to distributions. This sub-
part applies to a plan only if it is a 
plan— 

(1) That— 
(i) Is a defined contribution (indi-

vidual account) plan described in sec-
tion 3(34) of ERISA; or 

(ii) Is treated as a defined contribu-
tion (individual account) plan under 
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section (3)(35) of ERISA (to the extent 
so treated); 

(2) That is described in section 4021(a) 
of ERISA and not in any paragraph of 
section 4021(b) of ERISA other than 
paragraph (1), (5), (12), or (13), including 
a plan described in section 403(b) of the 
Code under which benefits are provided 
through custodial accounts described 
in section 403(b)(7) of the Code; 

(3) That, if it is a transferring plan, 
pays all benefit transfer amounts to 
PBGC in money, consistent with plan 
provisions and applicable law; and 

(4) That terminates and closes out. 
(b) Defined contribution plans that are 

part of defined benefit plans. This sub-
part does not fail to apply to a plan 
merely because the plan is described in 
the same plan document as a defined 
benefit plan (to which this subpart does 
not apply). For example, this subpart 
may apply to employee contributions 
(or interest or earnings thereon) held 
as an individual account under a de-
fined benefit plan. 

(c) Defined contribution plans that are 
abandoned plans. This subpart does not 
fail to apply to a plan merely because 
the plan is an abandoned plan, as de-
fined in 29 CFR 2578.1. 

§ 4050.202 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Annuity, Code, 
ERISA, PBGC, and person. In addition, 
for purposes of this subpart: 

Accumulated single sum means, with 
respect to a missing distributee, the 
distributee’s benefit transfer amount 
accumulated at the missing partici-
pants interest rate from the date when 
the subpart B plan pays PBGC the ben-
efit transfer amount for the missing 
distributee to the date when PBGC 
makes or commences payment to or 
with respect to the distributee. 

Benefit conversion assumptions means, 
with respect to an annuity, the appli-
cable mortality table and applicable 
interest rate under section 205(g)(3) of 
ERISA and section 417(e)(3) of the Code 
for January of the calendar year in 
which PBGC begins paying the annu-
ity. 

Benefit transfer amount for a missing 
distributee in a transferring plan 
means the amount available for dis-
tribution to the distributee in connec-

tion with the close-out of the subpart B 
plan. 

Close-out or close out with respect to a 
subpart B plan means the process of 
the final distribution or transfer of as-
sets pursuant to the termination of the 
subpart B plan. 

De minimis means, with respect to the 
value of a benefit (or other amount), 
that the value does not exceed the 
amount specified under section 203(e)(1) 
of ERISA and section 411(a)(11)(A) of 
the Code (without regard to plan provi-
sions). 

Distributee means, with respect to a 
subpart B plan, a participant or bene-
ficiary entitled to a distribution under 
the plan pursuant to the close-out of 
the plan, except that a person is not a 
distributee if the subpart B plan trans-
fers assets to another pension plan 
(within the meaning of section 3(2) of 
ERISA) to pay the person’s benefits. 

Missing, with respect to a distributee 
under a subpart B plan, means that any 
one or more of the following three con-
ditions exists upon close-out of the 
plan. 

(1) The plan does not know with rea-
sonable certainty the location of the 
distributee. 

(2) The distributee has not elected a 
form of distribution in response to a 
notice about the distribution. 

(3) Under the terms of the plan and 
any election made by the distributee, 
the distributee’s benefit is to be paid in 
a lump sum, but the distributee does 
not accept the lump sum. For this pur-
pose, a lump sum paid by check is not 
accepted if the check remains uncashed 
after— 

(i) A ‘‘cash-by’’ date prescribed (on 
the check or in an accompanying no-
tice) that is at least 45 days after the 
issuance of the check, or 

(ii) If no such ‘‘cash-by’’ date is so 
prescribed, the check’s stale date. 

Missing participants forms and instruc-
tions means the forms and instructions 
provided by PBGC for use in connec-
tion with the missing participants pro-
gram. 

Missing participants interest rate 
means, for each month, the applicable 
federal mid-term rate (as determined 
by the Secretary of the Treasury pur-
suant to section 1274(d)(1)(C)(ii) of the 
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Code) for that month, compounded 
monthly. 

Notifying plan means a subpart B plan 
that elects notifying plan status in ac-
cordance with § 4050.203. 

QDRO means a qualified domestic re-
lations order as defined in section 
206(d)(3) of ERISA and section 414(p) of 
the Code. 

Qualified survivor of a participant or 
beneficiary under a subpart B plan 
means, for any benefit with respect to 
the participant or beneficiary,— 

(1) A person who survives the partici-
pant or beneficiary and is entitled 
under applicable provisions of a QDRO 
to receive the benefit; 

(2) A person that is identified by the 
plan in a submission to PBGC by the 
plan as being entitled under applicable 
plan provisions (including elections, 
designations, and waivers consistent 
with such provisions) to receive the 
benefit; or 

(3) If no such person is so entitled, a 
survivor of the participant or bene-
ficiary who is the participant’s or bene-
ficiary’s living— 

(i) Spouse, or if none, 
(ii) Child, or if none, 
(iii) Parent, or if none, 
(iv) Sibling. 
Subpart B plan or plan means a plan 

to which this subpart B applies, as de-
scribed in § 4050.201. 

Transferring plan means a subpart B 
plan that elects transferring plan sta-
tus in accordance with § 4050.203. 

§ 4050.203 Options and duties of plan. 

(a) Options. A subpart B plan that is 
closing out upon plan termination may 
(but need not) elect, by filing under 
§ 4050.205, that the subpart B plan— 

(1) Will be a ‘‘transferring plan,’’ that 
is, will pay a benefit transfer amount 
to PBGC for each distributee who is 
missing upon close-out of the plan and 
will be bound by the provisions of this 
subpart B to the extent that they apply 
to transferring plans, or 

(2) Will be a ‘‘notifying plan,’’ that is, 
will notify PBGC of the disposition of 
the benefits of each distributee identi-
fied in the filing who is missing upon 
close-out of the plan and will, with re-
spect to those distributees, be bound by 
the provisions of this subpart B to the 

extent that they apply to notifying 
plans. 

(b) Diligent search—(1) In general. Ex-
cept as provided in paragraph (b)(2) of 
this section, for each distributee whose 
location the plan does not know with 
reasonable certainty upon close-out of 
a subpart B plan, the plan must have 
conducted a diligent search as de-
scribed in § 4050.204. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(b)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

(c) Filing with PBGC—(1) In general. 
Except as provided in paragraph (c)(2) 
of this section, for each distributee 
who is missing upon close-out of a sub-
part B plan, the plan must file with 
PBGC as described in § 4050.205. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(c)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

§ 4050.204 Diligent search. 

(a) Search requirement—(1) In general. 
Except as provided in paragraph (a)(2) 
of this section, a subpart B plan must, 
within the time frame described in 
paragraph (b) of this section, have dili-
gently searched for each distributee of 
the plan whose location the plan does 
not know with reasonable certainty 
upon close-out in accordance with reg-
ulations and other applicable guidance 
issued by the Secretary of Labor under 
section 404 of ERISA. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(a)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

(b) Time frame. A search for a missing 
distributee must be made within nine 
months before a filing is made under 
§ 4050.205 identifying the distributee as 
a missing distributee. 

§ 4050.205 Filing with PBGC. 

(a) What to file. A subpart B plan 
must file with PBGC the information 
specified in the missing participants 
forms and instructions, and if the plan 
is a transferring plan, payment of— 

(1) The benefit transfer amount for 
the missing distributee; and 
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(2) Any fee provided for in the miss-
ing participants forms and instruc-
tions. 

(b) When to file. The plan must file 
the information and payments referred 
to in paragraph (a) of this section in 
accordance with the missing partici-
pants forms and instructions. 

(c) Place, method and date of filing; 
time periods. (1) For rules about where 
to file, see § 4000.4 of this chapter. 

(2) For rules about permissible meth-
ods of filing with PBGC under this sub-
part, see subpart A of part 4000 of this 
chapter. 

(3) For rules about the date that a 
submission under this subpart was filed 
with PBGC, see subpart C of part 4000 
of this chapter. 

(4) For rules about any time period 
for filing under this subpart, see sub-
part D of part 4000 of this chapter. 

(d) Supplemental information. Within 
30 days after a written request by 
PBGC (or such other time as may be 
specified in the request), the plan ad-
ministrator of a subpart B plan re-
quired to file under paragraph (a) of 
this section must file with PBGC sup-
plemental information for any proper 
purpose under the missing participants 
program. 

(e) Reliance. As administrator of the 
missing participants program, PBGC 
will rely on determinations made and 
information reported by plans in con-
nection with the program. 

§ 4050.206 Missing participant benefits. 

(a) In general—(1) Notifying plan. If a 
notifying plan files with PBGC infor-
mation about a disposition of benefits 
made by the subpart B plan for a miss-
ing distributee, PBGC will provide in-
formation about the disposition of ben-
efits to the distributee or another 
claimant that may be entitled to the 
benefits. 

(2) Transferring plan. If a transferring 
plan pays PBGC a benefit transfer 
amount for a missing distributee, 
PBGC will pay benefits with respect to 
the missing distributee in accordance 
with this section, subject to the provi-
sions of a QDRO. 

(b) Benefits for missing distributees who 
are participants. Paragraphs (c), (d), and 
(e) of this section describe the benefits 
that PBGC will pay to a missing par-

ticipant of a subpart B plan who claims 
a benefit under the missing partici-
pants program. 

(c) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (b) of this section 
is de minimis, PBGC will pay the par-
ticipant a lump sum equal to the accu-
mulated single sum. 

(d) Non-de minimis benefit of unmarried 
participant. If the benefit transfer 
amount of an unmarried participant 
described in paragraph (b) of this sec-
tion is not de minimis, PBGC will pay 
the participant either the annuity de-
scribed in paragraph (d)(1) of this sec-
tion, beginning not before age 55; or, if 
the participant so elects, the lump sum 
described in paragraph (d)(2) of this 
section. 

(1) Annuity. The annuity described in 
this paragraph (d)(1) is, at the partici-
pant’s election, any form of annuity 
available to the participant under 
§ 4022.8 of this chapter, in an amount 
that is actuarially equivalent, under 
the benefit conversion assumptions, to 
the participant’s accumulated single 
sum. 

(2) Lump sum. The lump sum de-
scribed in this paragraph (d)(2) is the 
participant’s accumulated single sum. 

(e) Non-de minimis benefit of married 
participant. If the benefit transfer 
amount of a married participant de-
scribed in paragraph (b) of this section 
is not de minimis, PBGC will pay the 
participant either the annuity de-
scribed in paragraph (e)(1) of this sec-
tion, beginning not before age 55; or, if 
the participant so elects with the con-
sent of the participant’s spouse, the 
lump sum described in paragraph (e)(2) 
of this section. 

(1) Annuity. The annuity described in 
this paragraph (e)(1) is either— 

(i) Joint and survivor annuity. A joint 
and 50 percent survivor annuity in an 
amount that is actuarially equivalent, 
under the benefit conversion assump-
tions, to the participant’s accumulated 
single sum; or 

(ii) Other form of annuity. At the par-
ticipant’s election, with the consent of 
the participant’s spouse, any form of 
annuity available to the participant 
under § 4022.8 of this chapter, in an 
amount that is actuarially equivalent, 
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under the benefit conversion assump-
tions, to the participant’s accumulated 
single sum. 

(2) Lump sum. The lump sum de-
scribed in this paragraph (e)(2) is the 
participant’s accumulated single sum. 

(f) Benefits with respect to deceased 
missing distributees who were partici-
pants. Paragraphs (g), (h), and (i) of 
this section describe the benefits that 
PBGC will pay with respect to a miss-
ing participant of a subpart B plan who 
dies without receiving a benefit under 
the missing participants program. 

(g) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (f) of this section 
is de minimis, and the participant’s 
qualified survivor claims a benefit 
under the missing participants pro-
gram, PBGC will pay the claimant a 
lump sum equal to the participant’s ac-
cumulated single sum. 

(h) Non-de minimis benefit; non-spousal 
qualified survivor. If the benefit transfer 
amount of a married or unmarried par-
ticipant described in paragraph (f) of 
this section is not de minimis, and the 
participant’s qualified survivor is not 
the participant’s surviving spouse and 
claims a benefit under the missing par-
ticipants program, PBGC will pay the 
claimant a lump sum equal to the par-
ticipant’s accumulated single sum. 

(i) Non-de minimis benefit; surviving 
spouse is qualified survivor. If the benefit 
transfer amount of a married partici-
pant described in paragraph (f) of this 
section is not de minimis, and the par-
ticipant’s qualified survivor is the par-
ticipant’s surviving spouse and claims 
a benefit under the missing partici-
pants program, PBGC will, at the 
spouse’s election, either pay the 
spouse, beginning not before the partic-
ipant would have reached age 55, the 
annuity described in paragraph (i)(1) of 
this section; or pay the spouse the 
lump sum described in paragraph (i)(2) 
of this section. 

(1) Annuity. The annuity described in 
this paragraph (i)(1) is a straight life 
annuity for the life of the spouse in an 
amount that is actuarially equivalent, 
under the benefit conversion assump-
tions, to the participant’s accumulated 
single sum. 

(2) Lump sum. The lump sum de-
scribed in this paragraph (i)(2) is a 

lump sum equal to the participant’s ac-
cumulated single sum. 

(j) Date for determining marital status. 
For purposes of this section, whether a 
participant is married, and if so the 
identity of the spouse, is determined as 
of the earlier of— 

(1) The date the participant receives 
or begins to receive a benefit, or 

(2) The date the participant dies. 

§ 4050.207 PBGC discretion. 

PBGC may in appropriate cir-
cumstances extend deadlines, excuse 
noncompliance, and grant waivers with 
regard to any provision of this subpart 
to promote the purposes of the missing 
participants program and title IV of 
ERISA. Like circumstances will be 
treated in like manner under this sec-
tion. 

Subpart C—Certain Defined Ben-
efit Plans Not Covered by Title 
IV 

§ 4050.301 Purpose and scope. 

(a) In general. This subpart describes 
PBGC’s missing participants program 
for small professional service defined 
benefit retirement plans not covered by 
title IV of ERISA. The missing partici-
pants program is a program to hold re-
tirement benefits for missing partici-
pants and beneficiaries in terminated 
retirement plans and to help them find 
and receive the benefits being held for 
them. For a plan to which this subpart 
applies, this subpart describes what the 
plan must do upon plan termination if 
it elects to use the missing partici-
pants program for missing participants 
and beneficiaries who are entitled to 
distributions. This subpart applies to a 
plan only if it is a single-employer de-
fined benefit plan that— 

(1) Is described in section 4021(a) of 
ERISA and not in any paragraph of 
section 4021(b) of ERISA other than 
paragraph (13), and 

(2) Terminates and closes out with 
sufficient assets to satisfy all liabil-
ities with respect to employees and 
their beneficiaries. 

(b) Individual account plans. This sub-
part does not apply to an individual ac-
count plan under section 3(34) of 
ERISA, even if it is described in the 
same plan document as a plan to which 
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this subpart applies. This subpart also 
does not apply to a plan to the extent 
that it is treated as an individual ac-
count plan under section 3(35)(B) of 
ERISA. For example, this subpart does 
not apply to employee contributions 
(or interest or earnings thereon) held 
as an individual account. (Subpart B 
deals with individual account plans.) 

§ 4050.302 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Annuity, Code, 
ERISA, PBGC, person, and plan admin-
istrator. In addition, for purposes of 
this subpart: 

Accrual cessation date for a partici-
pant under a subpart C plan means the 
date the participant stopped accruing 
benefits under the terms of the plan. 

Accumulated single sum means, with 
respect to a missing distributee, the 
distributee’s benefit transfer amount 
accumulated at the missing partici-
pants interest rate from the benefit de-
termination date to the date when 
PBGC makes or commences payment 
to or with respect to the distributee. 

Benefit determination date with re-
spect to a subpart C plan means the 
single date selected by the plan admin-
istrator for valuing benefits under 
§ 4050.303(d); this date must be during 
the period beginning on the first day a 
distribution is made pursuant to close- 
out of the plan to a distributee who is 
not a missing distributee and ending on 
the last day such a distribution is 
made. 

Benefit transfer amount for a missing 
distributee in a transferring plan 
means the amount determined by the 
plan administrator under § 4050.303(d) in 
the close-out of the subpart C plan. 

Close-out or close out with respect to a 
subpart C plan means the process of 
the final distribution or transfer of as-
sets pursuant to the termination of the 
subpart C plan. 

De minimis means, with respect to the 
value of a benefit (or other amount), 
that the value does not exceed the 
amount specified under section 203(e)(1) 
of ERISA and section 411(a)(11)(A) of 
the Code (without regard to plan provi-
sions). 

Distributee means, with respect to a 
subpart C plan, a participant or bene-
ficiary entitled to a distribution under 

the subpart C plan pursuant to the 
close-out of the subpart C plan, except 
that a person is not a distributee if the 
subpart C plan transfers assets to an-
other pension plan (within the meaning 
of section 3(2) of ERISA) to pay the 
person’s benefits. 

Missing, with respect to a distributee 
under a subpart C plan, means that any 
one or more of the following three con-
ditions exists upon close-out of the 
plan. 

(1) The plan administrator does not 
know with reasonable certainty the lo-
cation of the distributee. 

(2) Under the terms of the plan, the 
distributee’s benefit is to be paid in a 
lump sum without the distributee’s 
consent, and the distributee has not re-
sponded to a notice about the distribu-
tion of the lump sum. 

(3) Under the terms of the plan and 
any election made by the distributee, 
the distributee’s benefit is to be paid in 
a lump sum, but the distributee does 
not accept the lump sum. For this pur-
pose, a lump sum paid by check is not 
accepted if the check remains uncashed 
after— 

(i) A ‘‘cash-by’’ date prescribed (on 
the check or in an accompanying no-
tice) that is at least 45 days after the 
issuance of the check, or 

(ii) If no such ‘‘cash-by’’ date is so 
prescribed, the check’s stale date. 

Missing participants forms and instruc-
tions means the forms and instructions 
provided by PBGC for use in connec-
tion with the missing participants pro-
gram. 

Missing participants interest rate 
means, for each month, the applicable 
federal mid-term rate (as determined 
by the Secretary of the Treasury pur-
suant to section 1274(d)(1)(C)(ii) of the 
Code) for that month, compounded 
monthly. 

Normal retirement date for a partici-
pant under a subpart C plan means the 
normal retirement date of the partici-
pant under the terms of the plan. 

Notifying plan means a subpart C plan 
for which the plan administrator elects 
notifying plan status in accordance 
with § 4050.303. 

Pay-status or pay status means one of 
the following (according to context): 

(1) With respect to a benefit, that 
payment of the benefit has actually 
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started before the benefit determina-
tion date; or 

(2) With respect to a distributee, that 
payment of the distributee’s benefit 
has actually started before the benefit 
determination date. 

PBGC missing participants assumptions 
means the actuarial assumptions pre-
scribed in §§ 4044.51 through 4044.57 of 
this chapter with the following modi-
fications: 

(1) The present value is determined 
as of the benefit determination date in-
stead of the plan termination date. 

(2) The mortality assumption is a 
fixed blend of 50 percent of the healthy 
male mortality rates in § 4044.53(c)(1) of 
this chapter and 50 percent of the 
healthy female mortality rates in 
§ 4044.53(c)(2) of this chapter. 

(3) No adjustment is made for loading 
expenses under § 4044.52(d) of this chap-
ter. 

(4) The interest assumption used is 
the assumption applicable to valu-
ations occurring in January of the cal-
endar year in which the benefit deter-
mination date occurs. 

(5) The assumed payment form of a 
benefit not in pay status is a straight 
life annuity. 

(6) Pre-retirement death benefits are 
disregarded. 

(7) Notwithstanding the expected re-
tirement age (XRA) assumptions in 
§§ 4044.55 through 4044.57 of this chap-
ter,— 

(i) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is on or after the benefit 
determination date, benefits are as-
sumed to commence at the XRA, deter-
mined using the high retirement rate 
category under Table II–C of appendix 
D to part 4044 of this chapter; 

(ii) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is before the benefit de-
termination date, benefits are assumed 
to commence on the participant’s nor-
mal retirement date (or accrual ces-
sation date if later); 

(iii) In the case of a participant who 
is in pay status, benefits are assumed 
to commence on the date on which ben-
efits actually commenced; and 

(iv) In the case of a beneficiary, bene-
fits are assumed to commence on the 
benefit determination date or, if later, 

the earliest date the beneficiary can 
begin to receive benefits. 

Plan lump sum assumptions means, 
with respect to a subpart C plan, the 
following: 

(1) If the plan specifies actuarial as-
sumptions and methods to be used to 
calculate a lump sum distribution, 
such actuarial assumptions and meth-
ods, or 

(2) Otherwise, the actuarial assump-
tions specified under section 205(g)(3) of 
ERISA and section 417(e)(3) of the 
Code, determined as of the benefit de-
termination date, including use of the 
missing participants interest rate to 
calculate the present value as of the 
benefit determination date of a pay-
ment or payments missed in the past. 

QDRO means a qualified domestic re-
lations order as defined in section 
206(d)(3) of ERISA and section 414(p) of 
the Code. 

Qualified survivor of a participant or 
beneficiary under a subpart C plan 
means, for any benefit with respect to 
the participant or beneficiary— 

(1) A person who survives the partici-
pant or beneficiary and is entitled 
under applicable provisions of a QDRO 
to receive the benefit; 

(2) A person that is identified by the 
plan in a submission to PBGC by the 
plan as being entitled under applicable 
plan provisions (including elections, 
designations, and waivers consistent 
with such provisions) to receive the 
benefit; or 

(3) If no such person is so entitled, a 
survivor of the participant or bene-
ficiary who is the participant’s or bene-
ficiary’s living— 

(i) Spouse, or if none, 
(ii) Child, or if none, 
(iii) Parent, or if none, 
(iv) Sibling. 
Subpart C plan or plan means a plan 

to which this subpart C applies, as de-
scribed in § 4050.301. 

Transferring plan means a subpart C 
plan for which the plan administrator 
elects transferring plan status in ac-
cordance with § 4050.303. 

§ 4050.303 Options and duties of plan 
administrator. 

(a) Options. The plan administrator of 
a subpart C plan that is closing out 
upon plan termination may (but need 
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not), by filing under § 4050.305, elect 
that the subpart C plan— 

(1) Will be a ‘‘transferring plan,’’ that 
is, will pay a benefit transfer amount 
to PBGC for each distributee who is 
missing upon close-out of the subpart C 
plan and will be bound by the provi-
sions of this subpart C to the extent 
that they apply to transferring plans, 
or 

(2) Will be a ‘‘notifying plan,’’ that is, 
will notify PBGC of the disposition of 
the benefits of each distributee identi-
fied in the filing who is missing upon 
close-out of the plan and will, with re-
spect to those distributees, be bound by 
the provisions of this subpart C to the 
extent that they apply to notifying 
plans. 

(b) Diligent search—(1) In general. Ex-
cept as provided in paragraph (b)(2) of 
this section, for each distributee whose 
location the plan administrator does 
not know with reasonable certainty 
upon close-out of a subpart C plan, the 
plan administrator must have con-
ducted a diligent search as described in 
§ 4050.304. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(b)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

(c) Filing with PBGC—(1) In general. 
Except as provided in paragraph (c)(2) 
of this section, for each distributee 
who is missing upon close-out of a sub-
part C plan, the plan administrator 
must file with PBGC as described in 
§ 4050.305. 

(2) Notifying plans. For a notifying 
plan, the requirement of paragraph 
(c)(1) of this section applies only to 
distributees identified in the filing 
with PBGC. 

(d) Benefit transfer amount. The ben-
efit transfer amount for a missing dis-
tributee is the amount determined by 
the plan administrator as of the benefit 
determination date using whichever 
one of the following three methods ap-
plies: 

(1) De minimis. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is de mini-
mis, then the missing distributee’s ben-

efit transfer amount is equal to that 
single sum. 

(2) Non-de minimis; single sum payment 
cannot be elected. If the single sum ac-
tuarial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment 
cannot be elected, then the missing 
distributee’s benefit transfer amount is 
the present value of the distributee’s 
accrued benefit determined using 
PBGC missing participants assump-
tions, plus 

(i) For a missing distributee not in 
pay status whose normal retirement 
date (or accrual cessation date if later) 
precedes the benefit determination 
date, the aggregate value of payments 
of the straight life annuity that would 
have been payable beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the benefit deter-
mination date, assuming that the dis-
tributee survived to the benefit deter-
mination date, as determined by the 
plan administrator; or 

(ii) For a missing distributee in pay 
status, the aggregate value of pay-
ments of the pay status annuity due 
but not made, accumulated at the 
missing participants interest rate from 
each payment due date to the benefit 
determination date, assuming that the 
distributee survived to the benefit de-
termination date. 

(3) Non-de minimis; single sum payment 
can be elected. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment can 
be elected, then the missing 
distributee’s benefit transfer amount is 
the greater of the amounts determined 
using the methodology in paragraph 
(d)(1) or (d)(2) of this section. 

§ 4050.304 Diligent search. 

(a) Search requirement. For each dis-
tributee of a subpart C plan who is de-
scribed in § 4050.303(b), the plan admin-
istrator must, within the time frame 
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described in paragraph (d) of this sec-
tion, have diligently searched for each 
distributee of the plan whose location 
the plan administrator does not know 
with reasonable certainty upon close 
out, using one of the following two 
methods: 

(1) For any distributee, regardless of 
the size of the distributee’s benefit, the 
commercial locator service method de-
scribed in paragraph (b) of this section; 
or 

(2) For a distributee whose normal 
retirement benefit is not more than $50 
per month, the records search method 
described in paragraph (c) of this sec-
tion. 

(b) Commercial locator service method— 
(1) In general. Using the commercial lo-
cator service method means paying a 
commercial locator service to search 
for information to locate a distributee. 

(2) Meaning of ‘‘commercial locator 
service.’’ For purposes of this section, a 
commercial locator service is a busi-
ness that holds itself out as a finder of 
lost persons for compensation using in-
formation from a database maintained 
by a consumer reporting agency (as de-
fined in 15 U.S.C. 1681a(f)). 

(c) Records search method—(1) In gen-
eral. Using the records search method 
means searching for information to lo-
cate a distributee by doing all of the 
following to the extent reasonably fea-
sible and affordable: 

(i) Searching the records of the plan 
for information to locate the dis-
tributee. 

(ii) Searching the records of the 
plan’s contributing sponsor that is the 
most recent employer of the dis-
tributee for information to locate the 
distributee. 

(iii) Searching the records of each re-
tirement or welfare plan of the plan’s 
contributing sponsor in which the dis-
tributee was a participant for informa-
tion to locate the distributee. 

(iv) Contacting each beneficiary of 
the distributee identified from the 
records referred to in paragraphs 
(c)(1)(i), (ii), and (iii) of this section for 
information to locate the distributee. 

(v) Using an internet search method 
for which no fee is charged, such as a 
search engine, a network database, a 
public record database (such as those 

for licenses, mortgages, and real estate 
taxes) or a ‘‘social media’’ website. 

(2) Limits on method. For purposes of 
this section— 

(i) Searching is not feasible to the ex-
tent that, as a practical matter, it is 
thwarted by legal or practical lack of 
access to records, and 

(ii) Searching is not affordable to the 
extent that the cost of searching (in-
cluding the value of labor) is more than 
a reasonable fraction of the benefit of 
the distributee being searched for. In 
no event would searching need to be 
pursued beyond the point where the 
cost equals the value of the benefit. 

(d) Time frame. A search for a dis-
tributee under this section must have 
been made within nine months before a 
filing is made under § 4050.305 identi-
fying the distributee as a missing dis-
tributee. 

§ 4050.305 Filing with PBGC. 

(a) What to file. The plan adminis-
trator of a subpart C plan must file 
with PBGC the information specified in 
the missing participants forms and in-
structions, and if the plan is a transfer-
ring plan, payment of— 

(1) The benefit transfer amount for 
the missing distributee; 

(2) If the benefit transfer amount is 
paid more than 90 days after the ben-
efit determination date, interest on the 
benefit transfer amount computed at 
the missing participants interest rate 
for the period beginning on the 90th 
day after the benefit determination 
date and ending on the date the benefit 
transfer amount is paid to PBGC; and 

(3) Any fee provided for in the miss-
ing participants forms and instruc-
tions. 

(b) When to file. The plan adminis-
trator must file the information and 
payments referred to in paragraph (a) 
of this section in accordance with the 
missing participants forms and instruc-
tions. 

(c) Place, method and date of filing; 
time periods. (1) For rules about where 
to file, see § 4000.4 of this chapter. 

(2) For rules about permissible meth-
ods of filing with PBGC under this sub-
part, see subpart A of part 4000 of this 
chapter. 

(3) For rules about the date that a 
submission under this subpart was filed 
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with PBGC, see subpart C of part 4000 
of this chapter. 

(4) For rules about any time period 
for filing under this subpart, see sub-
part D of part 4000 of this chapter. 

(d) Supplemental information. Within 
30 days after a written request by 
PBGC (or such other time as may be 
specified in the request), the plan ad-
ministrator of a subpart C plan re-
quired to file under paragraph (a) of 
this section must file with PBGC sup-
plemental information for any proper 
purpose under the missing participants 
program. 

(e) Reliance. As administrator of the 
missing participants program, PBGC 
will rely on determinations made and 
information reported by plan adminis-
trators in connection with the pro-
gram. 

§ 4050.306 Missing participant benefits. 

(a) In general—(1) Notifying plan. If a 
notifying plan files with PBGC infor-
mation about a disposition of benefits 
made by the subpart C plan for a miss-
ing distributee, PBGC will provide in-
formation about the disposition of ben-
efits to the distributee or another 
claimant that may be entitled to the 
benefits. 

(2) Transferring plan. If a transferring 
plan pays PBGC a benefit transfer 
amount for a missing distributee, 
PBGC will pay benefits with respect to 
the missing distributee in accordance 
with this section, subject to the provi-
sions of a QDRO. 

(b) Benefits for missing distributees who 
are participants. Paragraphs (c), (d), (e), 
and (k) of this section describe the ben-
efits that PBGC will pay to a non-pay 
status missing participant of a subpart 
C plan who claims a benefit under the 
missing participants program. 

(c) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (b) of this section 
is de minimis, PBGC will pay the par-
ticipant a lump sum equal to the accu-
mulated single sum. 

(d) Non-de minimis benefit of unmarried 
participant. If the benefit transfer 
amount of an unmarried participant 
described in paragraph (b) of this sec-
tion is not de minimis, PBGC will pay 
the participant either the annuity de-
scribed in paragraph (d)(1) of this sec-

tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (d)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
C plan, and the participant so elects 
under the missing participants pro-
gram, the lump sum described in para-
graph (d)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (d)(1) is either— 

(i) Straight life annuity. A straight life 
annuity in the amount that the sub-
part C plan would have paid the partic-
ipant, starting at the date that PBGC 
payments start (or, if earlier, the later 
of the participant’s normal retirement 
date or accrual cessation date), as re-
ported to PBGC by the subpart C plan 
(including any early retirement sub-
sidies), or through linear interpolation 
for participants who start payments 
between integral ages; or 

(ii) Other form of annuity. At the par-
ticipant’s election, any form of annuity 
available to the participant under 
§ 4022.8 of this chapter, in an amount 
that is actuarially equivalent to the 
straight life annuity in paragraph 
(d)(1)(i) of this section as of the date 
that PBGC payments start (or, if ear-
lier, the later of the participant’s nor-
mal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(d)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (d)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
(in the elected form) beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
begins to pay the annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (d)(3) is equal 
to the participant’s accumulated single 
sum. 

(e) Non-de minimis benefit of married 
participant. If the benefit transfer 
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amount of a married participant de-
scribed in paragraph (b) of this section 
is not de minimis, PBGC will pay the 
participant either the annuity de-
scribed in paragraph (e)(1) of this sec-
tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (e)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
C plan, and the participant so elects 
under the missing participants pro-
gram with the consent of the partici-
pant’s spouse, the lump sum described 
in paragraph (e)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (e)(1) is either— 

(i) Joint and survivor annuity. A joint 
and 50 percent survivor annuity in an 
amount that is actuarially equivalent 
to the straight life annuity under para-
graph (d)(1)(i) of this section as of the 
date that PBGC payments start (or, if 
earlier, the later of the participant’s 
normal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter; or 

(ii) Other form of annuity. At the par-
ticipant’s election, with the consent of 
the participant’s spouse, any form of 
annuity available to the participant 
under § 4022.8 of this chapter, in an 
amount that is actuarially equivalent 
to the joint and 50 percent survivor an-
nuity under paragraph (e)(1)(i) of this 
section as of the date that PBGC pay-
ments start (or, if earlier, the later of 
the participant’s normal retirement 
date or accrual cessation date), deter-
mined using the actuarial assumptions 
in § 4022.8(c)(7) of this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(e)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (e)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
beginning on the normal retirement 
date (or accrual cessation date if 
later), accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC begins to pay the 
annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (e)(3) is equal 
to the participant’s accumulated single 
sum. 

(f) Benefits with respect to deceased 
missing distributees who were partici-
pants. Paragraphs (g), (h), (i), (j), and 
(k) of this section describe the benefits 
that PBGC will pay with respect to a 
non-pay status missing participant of a 
subpart C plan who dies without receiv-
ing a benefit under the missing partici-
pants program. 

(g) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (f) of this section 
is de minimis, PBGC will pay to the 
qualified survivor(s) of the participant 
a lump sum equal to the participant’s 
accumulated single sum. 

(h) Non-de minimis benefit; unmarried 
participant. In the case of an unmarried 
participant described in paragraph (f) 
of this section whose benefit transfer 
amount is not de minimis,— 

(1) Death before normal retirement date. 
If the participant dies before the nor-
mal retirement date (or accrual ces-
sation date if later), PBGC will pay no 
benefits with respect to the partici-
pant; and 

(2) Death after normal retirement date. 
If the participant dies on or after the 
normal retirement date (or accrual ces-
sation date if later), PBGC will pay to 
the participant’s qualified survivor(s) 
an amount equal to the aggregate 
value of payments of the straight life 
annuity described in paragraph (d)(1)(i) 
of this section that would have been 
payable to the participant from the 
normal retirement date (or accrual ces-
sation date if later) to the participant’s 
date of death, accumulated at the miss-
ing participants interest rate from the 
date each payment would have been 
made to the date when PBGC pays the 
qualified survivor(s). 

(i) Non-de minimis benefit; married par-
ticipant with living spouse. In the case of 
a married participant described in 
paragraph (f) of this section whose ben-
efit transfer amount is not de minimis 
and whose spouse survives the partici-
pant and claims a benefit under the 
missing participants program, PBGC 
will pay the spouse, beginning not be-
fore the participant would have 
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reached age 55, the annuity (if any) de-
scribed in paragraph (i)(1) of this sec-
tion and the make-up amounts (if ap-
plicable) described in paragraph (i)(2) 
of this section, except that PBGC will 
pay the spouse, as a lump sum, the 
small benefit described in paragraph 
(i)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (i)(1) is the survivor 
portion of a joint and 50 percent sur-
vivor annuity that is actuarially equiv-
alent as of the assumed starting date 
(determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter) to the straight life annuity in the 
amount that the subpart C plan would 
have paid the participant with an as-
sumed starting date of— 

(i) The date when the participant 
would have reached age 55, if the par-
ticipant died before that date, or 

(ii) The participant’s date of death, if 
the participant died between age 55 and 
the normal retirement date (or accrual 
cessation date if later), or 

(iii) The normal retirement date (or 
accrual cessation date if later), if the 
participant died after that date. 

(2) Make-up amounts. The make-up 
amounts described in this paragraph 
(i)(2) are the amounts described in 
paragraphs (i)(2)(i) and (ii) of this sec-
tion. 

(i) Payments from participant’s death or 
55th birthday to commencement of sur-
vivor annuity. The make-up amount de-
scribed in this paragraph (i)(2)(i) is a 
lump sum equal to the aggregate value 
of payments of the survivor portion of 
the joint and 50 percent survivor annu-
ity described in paragraph (i)(1) of this 
section that would have been payable 
to the spouse beginning on the later of 
the participant’s date of death or the 
date when the participant would have 
reached age 55, accumulated at the 
missing participants interest rate from 
the date each payment would have 
been made to the date when PBGC pays 
the spouse. 

(ii) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(i)(2)(ii) is a lump sum equal to the ag-
gregate value of payments (if any) of 
the joint portion of the joint and 50 
percent survivor annuity described in 
paragraph (i)(1) of this section that 

would have been payable to the partici-
pant from the normal retirement date 
(or accrual cessation date if later) to 
the participant’s date of death there-
after, accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC pays the spouse. 

(3) Small benefit. If the sum of the ac-
tuarial present value of the annuity de-
scribed in paragraph (i)(1) of this sec-
tion plus the make-up amounts de-
scribed in paragraph (i)(2) of this sec-
tion is de minimis, then the lump sum 
that PBGC will pay the spouse under 
this paragraph (i)(3) is an amount equal 
to that sum. For this purpose, the ac-
tuarial present value of the annuity is 
determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter as of the date when PBGC pays the 
spouse. 

(j) Non-de minimis benefit; married par-
ticipant with deceased spouse. In the 
case of a married participant described 
in paragraph (f) of this section whose 
benefit transfer amount is not de mini-
mis and whose spouse survives the par-
ticipant but dies without receiving a 
benefit under the missing participants 
program, PBGC will pay to the quali-
fied survivor(s) of the participant’s 
spouse the make-up amount described 
in paragraph (j)(1) of this section and 
to the qualified survivor(s) of the par-
ticipant the make-up amount described 
in paragraph (j)(2) of this section. 

(1) Payments from participant’s death 
or 55th birthday to spouse’s death. The 
make-up amount described in this 
paragraph (j)(1) is a lump sum equal to 
the aggregate value of payments of the 
survivor portion of the joint and 50 per-
cent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the spouse 
from the later of the participant’s date 
of death or the date when the partici-
pant would have reached age 55 to the 
spouse’s date of death, accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
pays the spouse’s qualified survivor(s). 

(2) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(j)(2) is a lump sum equal to the aggre-
gate value of payments of the joint 
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portion of the joint and 50 percent sur-
vivor annuity described in paragraph 
(i)(1) of this section that would have 
been payable to the participant from 
the normal retirement date (or accrual 
cessation date if later) to the partici-
pant’s date of death thereafter, accu-
mulated at the missing participants in-
terest rate from the date each payment 
would have been made to the date when 
PBGC pays the participant’s qualified 
survivor(s). 

(k) Benefits under contributory plans. 
If a subpart C plan reports to PBGC 
that a portion of a missing partici-
pant’s benefit transfer amount rep-
resents accumulated contributions as 
described in section 204(c)(2)(C) of 
ERISA and section 411(c)(2)(C) of the 
Code, PBGC will pay with respect to 
the missing participant, at least the 
amount of accumulated contributions 
as reported by the subpart C plan, ac-
cumulated at the missing participants 
interest rate from the benefit deter-
mination date to the date when PBGC 
makes payment. 

(l) Date for determining marital status. 
For purposes of this section, whether a 
participant is married, and if so the 
identity of the spouse, is determined as 
of the earlier of— 

(1) The date the participant receives 
or begins to receive a benefit, or 

(2) The date the participant dies. 

§ 4050.307 PBGC discretion. 

PBGC may in appropriate cir-
cumstances extend deadlines, excuse 
noncompliance, and grant waivers with 
regard to any provision of this subpart 
to promote the purposes of the missing 
participants program and title IV of 
ERISA. Like circumstances will be 
treated in like manner under this sec-
tion. 

Subpart D—Multiemployer Plans 
Covered by Title IV 

§ 4050.401 Purpose and scope. 

(a) In general. This subpart describes 
PBGC’s missing participants program 
for multiemployer defined benefit re-
tirement plans covered by title IV of 
ERISA. The missing participants pro-
gram is a program to hold retirement 
benefits for missing participants and 
beneficiaries in retirement plans that 

are closing out and to help them find 
and receive the benefits being held for 
them. For a plan to which this subpart 
applies, this subpart describes what the 
plan must do upon plan termination if 
it has missing participants or bene-
ficiaries who are entitled to distribu-
tions. This subpart applies to a plan 
only if it is a multiemployer defined 
benefit plan that— 

(1) Is described in section 4021(a) of 
ERISA and not in any paragraph of 
section 4021(b) of ERISA, and 

(2) Completes the process of closing 
out under subpart D of PBGC’s regula-
tion on Termination of Multiemployer 
Plans (29 CFR part 4041A). 

(b) Plans that terminate but do not 
close out. This subpart does not apply 
to plans that terminate but do not 
close out. 

(c) Individual account plans. This sub-
part does not apply to an individual ac-
count plan under section 3(34) of 
ERISA, even if it is described in the 
same plan document as a plan to which 
this subpart applies. This subpart also 
does not apply to a plan to the extent 
that it is treated as an individual ac-
count plan under section 3(35)(B) of 
ERISA. For example, this subpart does 
not apply to employee contributions 
(or interest or earnings thereon) held 
as an individual account. (Subpart B 
deals with individual account plans.) 

§ 4050.402 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Annuity, Code, 
ERISA, insurer, PBGC, person, and 
plan sponsor. In addition, for purposes 
of this subpart: 

Accrual cessation date for a partici-
pant under a subpart D plan means the 
date the participant stopped accruing 
benefits under the terms of the plan. 

Accumulated single sum means, with 
respect to a missing distributee, the 
distributee’s benefit transfer amount 
accumulated at the missing partici-
pants interest rate from the benefit de-
termination date to the date when 
PBGC makes or commences payment 
to or with respect to the distributee. 

Benefit determination date with re-
spect to a subpart D plan means the 
single date selected by the plan sponsor 
for valuing benefits under § 4050.103(d); 
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this date must be during the period be-
ginning on the first day a distribution 
is made pursuant to close-out of the 
plan to a distributee who is not a miss-
ing distributee and ending on the last 
day such a distribution is made. 

Benefit transfer amount for a missing 
distributee of a subpart D plan means 
the amount determined by the plan 
sponsor under § 4050.403(d) in the close- 
out of the plan. 

Close-out or close out with respect to a 
subpart D plan means the process of 
the final distribution or transfer of as-
sets in satisfaction of plan benefits. 

De minimis means, with respect to the 
value of a benefit (or other amount), 
that the value does not exceed the 
amount specified under section 203(e)(1) 
of ERISA and section 411(a)(11)(A) of 
the Code (without regard to plan provi-
sions). 

Distributee means, with respect to a 
subpart D plan, a participant or bene-
ficiary entitled to a distribution under 
the subpart D plan pursuant to the 
close-out of the subpart D plan. 

Missing, with respect to a distributee 
under a subpart D plan, means that any 
one or more of the following three con-
ditions exists upon close-out of the 
plan. 

(1) The plan sponsor does not know 
with reasonable certainty the location 
of the distributee. 

(2) Under the terms of the plan, the 
distributee’s benefit is to be paid in a 
lump sum without the distributee’s 
consent, and the distributee has not re-
sponded to a notice about the distribu-
tion of the lump sum. 

(3) Under the terms of the plan and 
any election made by the distributee, 
the distributee’s benefit is to be paid in 
a lump sum, but the distributee does 
not accept the lump sum. For this pur-
pose, a lump sum paid by check is not 
accepted if the check remains uncashed 
after— 

(i) A ‘‘cash-by’’ date prescribed (on 
the check or in an accompanying no-
tice) that is at least 45 days after the 
issuance of the check, or 

(ii) If no such ‘‘cash-by’’ date is so 
prescribed, the check’s stale date. 

Missing participants forms and instruc-
tions means the forms and instructions 
provided by PBGC for use in connec-

tion with the missing participants pro-
gram. 

Missing participants interest rate 
means, for each month, the applicable 
federal mid-term rate (as determined 
by the Secretary of the Treasury pur-
suant to section 1274(d)(1)(C)(ii) of the 
Code) for that month, compounded 
monthly. 

Normal retirement date for a partici-
pant under a subpart D plan means the 
normal retirement date of the partici-
pant under the terms of the plan. 

Pay-status or pay status means one of 
the following (according to context): 

(1) With respect to a benefit, that 
payment of the benefit has actually 
started before the benefit determina-
tion date; or 

(2) With respect to a distributee, that 
payment of the distributee’s benefit 
has actually started before the benefit 
determination date. 

PBGC missing participants assumptions 
means the actuarial assumptions pre-
scribed in §§ 4044.51 through 4044.57 of 
this chapter with the following modi-
fications: 

(1) The present value is determined 
as of the benefit determination date in-
stead of the plan termination date. 

(2) The mortality assumption is a 
fixed blend of 50 percent of the healthy 
male mortality rates in § 4044.53(c)(1) of 
this chapter and 50 percent of the 
healthy female mortality rates in 
§ 4044.53(c)(2) of this chapter. 

(3) No adjustment is made for loading 
expenses under § 4044.52(d) of this chap-
ter. 

(4) The interest assumption used is 
the assumption applicable to valu-
ations occurring in January of the cal-
endar year in which the benefit deter-
mination date occurs. 

(5) The assumed payment form of a 
benefit not in pay status is a straight 
life annuity. 

(6) Pre-retirement death benefits are 
disregarded. 

(7) Notwithstanding the expected re-
tirement age (XRA) assumptions in 
§§ 4044.55 through 4044.57 of this chap-
ter,— 

(i) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is on or after the benefit 
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determination date, benefits are as-
sumed to commence at the XRA, deter-
mined using the high retirement rate 
category under Table II–C of appendix 
D to part 4044 of this chapter; 

(ii) In the case of a participant who is 
not in pay status and whose normal re-
tirement date is before the benefit de-
termination date, benefits are assumed 
to commence on the participant’s nor-
mal retirement date (or accrual ces-
sation date if later); 

(iii) In the case of a participant who 
is in pay status, benefits are assumed 
to commence on the date on which ben-
efits actually commenced; and 

(iv) In the case of a beneficiary, bene-
fits are assumed to commence on the 
benefit determination date or, if later, 
the earliest date the beneficiary can 
begin to receive benefits. 

Plan lump sum assumptions means, 
with respect to a subpart D plan, the 
following: 

(1) If the plan specifies actuarial as-
sumptions and methods to be used to 
calculate a lump sum distribution, 
such actuarial assumptions and meth-
ods, or 

(2) Otherwise, the actuarial assump-
tions specified under section 205(g)(3) of 
ERISA and section 417(e)(3) of the 
Code, determined as of the benefit de-
termination date, including use of the 
missing participants interest rate to 
calculate the present value as of the 
benefit determination date of a pay-
ment or payments missed in the past. 

QDRO means a qualified domestic re-
lations order as defined in section 
206(d)(3) of ERISA and section 414(p) of 
the Code. 

Qualified survivor of a participant or 
beneficiary under a subpart D plan 
means, for any benefit with respect to 
the participant or beneficiary,— 

(1) A person who survives the partici-
pant or beneficiary and is entitled 
under applicable provisions of a QDRO 
to receive the benefit; 

(2) A person that is identified by the 
plan in a submission to PBGC by the 
plan as being entitled under applicable 
plan provisions (including elections, 
designations, and waivers consistent 
with such provisions) to receive the 
benefit; or 

(3) If no such person is so entitled, a 
survivor of the participant or bene-

ficiary who is the participant’s or bene-
ficiary’s living— 

(i) Spouse, or if none, 
(ii) Child, or if none, 
(iii) Parent, or if none, 
(iv) Sibling. 
Subpart D plan or plan means a plan 

to which this subpart D applies, as de-
scribed in § 4050.401. 

§ 4050.403 Duties of plan sponsor. 

(a) Providing for benefits. For each dis-
tributee who is missing upon close-out 
of a subpart D plan, the plan sponsor 
must provide for the distributee’s plan 
benefits either— 

(1) By purchase of an annuity con-
tract from an insurer; or 

(2) By— 
(i) Determining the distributee’s ben-

efit transfer amount under paragraph 
(e) of this section, and 

(ii) Transferring to PBGC as de-
scribed in this subpart D an amount 
equal to the distributee’s benefit trans-
fer amount. 

(b) Diligent search. For each dis-
tributee whose location the plan spon-
sor does not know with reasonable cer-
tainty upon close-out of a subpart D 
plan, the plan sponsor must have con-
ducted a diligent search as described in 
§ 4050.404. 

(c) Filing with PBGC. For each dis-
tributee who is missing upon close-out 
of a subpart D plan, the plan sponsor 
must file with PBGC as described in 
§ 4050.405. 

(d) Benefit transfer amount. The ben-
efit transfer amount for a missing dis-
tributee is the amount determined by 
the plan sponsor as of the benefit de-
termination date using whichever one 
of the following three methods applies: 

(1) De minimis. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is de mini-
mis, then the missing distributee’s ben-
efit transfer amount is equal to that 
single sum. 

(2) Non-de minimis; single sum payment 
cannot be elected. If the single sum ac-
tuarial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment 
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cannot be elected, then the missing 
distributee’s benefit transfer amount is 
the present value of the distributee’s 
accrued benefit determined using 
PBGC missing participants assump-
tions, plus 

(i) For a missing distributee not in 
pay status whose normal retirement 
date (or accrual cessation date if later) 
precedes the benefit determination 
date, the aggregate value of payments 
of the straight life annuity that would 
have been payable beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the benefit deter-
mination date, assuming that the dis-
tributee survived to the benefit deter-
mination date, as determined by the 
plan sponsor; or 

(ii) For a missing distributee in pay 
status, the aggregate value of pay-
ments of the pay status annuity due 
but not made, accumulated at the 
missing participants interest rate from 
each payment due date to the benefit 
determination date, assuming that the 
distributee survived to the benefit de-
termination date. 

(3) Non-de minimis; single sum payment 
can be elected. If the single sum actu-
arial equivalent of the distributee’s 
benefits (including any payments 
missed in the past) determined using 
plan lump sum assumptions is not de 
minimis, and a single sum payment can 
be elected, then the missing 
distributee’s benefit transfer amount is 
the greater of the amounts determined 
using the methodology in paragraph 
(d)(1) or (d)(2) of this section. 

§ 4050.404 Diligent search. 

(a) Search requirement. The plan spon-
sor of a subpart D plan must, within 
the time frame described in paragraph 
(d) of this section, have diligently 
searched for each distributee of the 
plan whose location the plan sponsor 
does not know with reasonable cer-
tainty upon close-out, using one of the 
following two methods: 

(1) For any distributee, regardless of 
the size of the distributee’s benefit, the 
commercial locator service method de-
scribed in paragraph (b) of this section; 
or 

(2) For a distributee whose normal 
retirement benefit is not more than $50 
per month, the records search method 
described in paragraph (c) of this sec-
tion. 

(b) Commercial locator service method— 
(1) In general. Using the commercial lo-
cator service method means paying a 
commercial locator service to search 
for information to locate a distributee. 

(2) Meaning of ‘‘commercial locator 
service.’’ For purposes of this section, a 
commercial locator service is a busi-
ness that holds itself out as a finder of 
lost persons for compensation using in-
formation from a database maintained 
by a consumer reporting agency (as de-
fined in 15 U.S.C. 1681a(f)). 

(c) Records search method—(1) In gen-
eral. Using the records search method 
means searching for information to lo-
cate a distributee by doing all of the 
following to the extent reasonably fea-
sible and affordable: 

(i) Searching the records of the plan 
for information to locate the dis-
tributee. 

(ii) Searching the records of the con-
tributing sponsor that is the most re-
cent employer of the distributee for in-
formation to locate the distributee. 

(iii) Searching the records of each re-
tirement or welfare plan of the contrib-
uting sponsor in which the distributee 
was a participant for information to lo-
cate the distributee. 

(iv) Contacting each beneficiary of 
the distributee identified from the 
records referred to in paragraphs 
(c)(1)(i), (ii), and (iii) of this section for 
information to locate the distributee. 

(v) Using an internet search method 
for which no fee is charged, such as a 
search engine, a network database, a 
public record database (such as those 
for licenses, mortgages, and real estate 
taxes) or a ‘‘social media’’ website. 

(2) Limits on method. For purposes of 
this section,— 

(i) Searching is not feasible to the ex-
tent that, as a practical matter, it is 
thwarted by legal or practical lack of 
access to records, and 

(ii) Searching is not affordable to the 
extent that the cost of searching (in-
cluding the value of labor) is more than 
a reasonable fraction of the benefit of 
the distributee being searched for. In 
no event would searching need to be 
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pursued beyond the point where the 
cost equals the value of the benefit. 

(d) Time frame. A search for a dis-
tributee under this section must have 
been made within nine months before a 
filing is made under § 4050.405 identi-
fying the distributee as a missing dis-
tributee. 

§ 4050.405 Filing with PBGC. 

(a) What to file. The plan sponsor of a 
subpart D plan must file with PBGC 
the information specified in the miss-
ing participants forms and instructions 
and, for a missing distributee referred 
to in § 4050.403(a)(2), payment of— 

(1) The benefit transfer amount for 
the missing distributee; 

(2) If the benefit transfer amount is 
paid more than 90 days after the ben-
efit determination date, interest on the 
benefit transfer amount computed at 
the missing participants interest rate 
for the period beginning on the 90th 
day after the benefit determination 
date and ending on the date the benefit 
transfer amount is paid to PBGC; and 

(3) Any fee provided for in the miss-
ing participants forms and instruc-
tions. 

(b) When to file. The plan sponsor 
must file the information and pay-
ments referred to in paragraph (a) of 
this section in accordance with the 
missing participants forms and instruc-
tions. Payment of a benefit transfer 
amount will, if considered timely made 
for purposes of this paragraph (b), be 
considered timely made for purposes of 
part 4041A of this chapter. 

(c) Place, method and date of filing; 
time periods. (1) For rules about where 
to file, see § 4000.4 of this chapter. 

(2) For rules about permissible meth-
ods of filing with PBGC under this sub-
part, see subpart A of part 4000 of this 
chapter. 

(3) For rules about the date that a 
submission under this subpart was filed 
with PBGC, see subpart C of part 4000 
of this chapter. 

(4) For rules about any time period 
for filing under this subpart, see sub-
part D of part 4000 of this chapter. 

(d) Supplemental information. Within 
30 days after a written request by 
PBGC (or such other time as may be 
specified in the request), the plan spon-
sor of a subpart D plan required to file 

under paragraph (a) of this section 
must file with PBGC supplemental in-
formation for any proper purpose under 
the missing participants program. 

(e) Reliance. As administrator of the 
missing participants program, PBGC 
will rely on determinations made and 
information reported by plan sponsors 
in connection with the program. This 
reliance does not affect PBGC’s author-
ity as administrator of the title IV in-
surance program to audit or make in-
quiries of subpart D plans, including 
about the amount to which a missing 
distributee may be entitled. 

§ 4050.406 Missing participant benefits. 

(a) In general—(1) Benefit transfer 
amount not paid. If a subpart D plan 
files with PBGC information about an 
annuity contract purchased by the sub-
part D plan from an insurer for a miss-
ing distributee, PBGC will provide in-
formation about the annuity contract 
to the distributee or another claimant 
that may be entitled to payment pur-
suant to the contract. 

(2) Benefit transfer amount paid. If a 
subpart D plan pays PBGC a benefit 
transfer amount for a missing dis-
tributee, PBGC will pay benefits with 
respect to the missing distributee in 
accordance with this section, subject 
to the provisions of a QDRO. 

(b) Benefits for missing distributees who 
are participants. Paragraphs (c), (d), (e), 
and (k) of this section describe the ben-
efits that PBGC will pay to a non-pay 
status missing participant of a subpart 
D plan who claims a benefit under the 
missing participants program. 

(c) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (b) of this section 
is de minimis, PBGC will pay the par-
ticipant a lump sum equal to the accu-
mulated single sum. 

(d) Non-de minimis benefit of unmarried 
participant. If the benefit transfer 
amount of an unmarried participant 
described in paragraph (b) of this sec-
tion is not de minimis, PBGC will pay 
the participant either the annuity de-
scribed in paragraph (d)(1) of this sec-
tion, beginning not before age 55, and 
(if applicable) the make-up amount de-
scribed in paragraph (d)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 



961 

Pension Benefit Guaranty Corporation § 4050.406 

D plan, and the participant so elects 
under the missing participants pro-
gram, the lump sum described in para-
graph (d)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (d)(1) is either— 

(i) Straight life annuity. A straight life 
annuity in the amount that the sub-
part D plan would have paid the partic-
ipant, starting at the date that PBGC 
payments start (or, if earlier, the later 
of the participant’s normal retirement 
date or accrual cessation date), as re-
ported to PBGC by the subpart D plan 
(including any early retirement sub-
sidies), or through linear interpolation 
for participants who start payments 
between integral ages; or 

(ii) Other form of annuity. At the par-
ticipant’s election, any form of annuity 
available to the participant under 
§ 4022.8 of this chapter, in an amount 
that is actuarially equivalent to the 
straight life annuity in paragraph 
(d)(1)(i) of this section as of the date 
that PBGC payments start (or, if ear-
lier, the later of the participant’s nor-
mal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(d)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (d)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
(in the elected form) beginning on the 
normal retirement date (or accrual ces-
sation date if later), accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
begins to pay the annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (d)(3) is equal 
to the participant’s accumulated single 
sum. 

(e) Non-de minimis benefit of married 
participant. If the benefit transfer 
amount of a married participant de-
scribed in paragraph (b) of this section 
is not de minimis, PBGC will pay the 
participant either the annuity de-
scribed in paragraph (e)(1) of this sec-
tion, beginning not before age 55, and 

(if applicable) the make-up amount de-
scribed in paragraph (e)(2) of this sec-
tion; or, if the participant could have 
elected a lump sum under the subpart 
D plan, and the participant so elects 
under the missing participants pro-
gram with the consent of the partici-
pant’s spouse, the lump sum described 
in paragraph (e)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (e)(1) is either— 

(i) Joint and survivor annuity. A joint 
and 50 percent survivor annuity in an 
amount that is actuarially equivalent 
to the straight life annuity under para-
graph (d)(1)(i) of this section as of the 
date that PBGC payments start (or, if 
earlier, the later of the participant’s 
normal retirement date or accrual ces-
sation date), determined using the ac-
tuarial assumptions in § 4022.8(c)(7) of 
this chapter; or 

(ii) Other form of annuity. At the par-
ticipant’s election, with the consent of 
the participant’s spouse, any form of 
annuity available to the participant 
under § 4022.8 of this chapter, in an 
amount that is actuarially equivalent 
to the joint and 50 percent survivor an-
nuity under paragraph (e)(1)(i) of this 
section as of the date that PBGC pay-
ments start (or, if earlier, the later of 
the participant’s normal retirement 
date or accrual cessation date), deter-
mined using the actuarial assumptions 
in § 4022.8(c)(7) of this chapter. 

(2) Make-up amount. If PBGC begins 
to pay the annuity under paragraph 
(e)(1) of this section after the normal 
retirement date (or accrual cessation 
date if later), the make-up amount de-
scribed in this paragraph (e)(2) is a 
lump sum equal to the aggregate value 
of payments of the annuity that would 
have been payable to the participant 
beginning on the normal retirement 
date (or accrual cessation date if 
later), accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC begins to pay the 
annuity. 

(3) Lump sum. The lump sum de-
scribed in this paragraph (e)(3) is equal 
to the participant’s accumulated single 
sum. 

(f) Benefits with respect to deceased 
missing distributees who were partici-
pants. Paragraphs (g), (h), (i), (j), and 
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(k) of this section describe the benefits 
that PBGC will pay with respect to a 
non-pay status missing participant of a 
subpart D plan who dies without re-
ceiving a benefit under the missing 
participants program. 

(g) De minimis benefit. If the benefit 
transfer amount of a participant de-
scribed in paragraph (f) of this section 
is de minimis, PBGC will pay to the 
qualified survivor(s) of the participant 
a lump sum equal to the participant’s 
accumulated single sum. 

(h) Non-de minimis benefit; unmarried 
participant. In the case of an unmarried 
participant described in paragraph (f) 
of this section whose benefit transfer 
amount is not de minimis— 

(1) Death before normal retirement date. 
If the participant dies before the nor-
mal retirement date (or accrual ces-
sation date if later), PBGC will pay no 
benefits with respect to the partici-
pant; and 

(2) Death after normal retirement date. 
If the participant dies on or after the 
normal retirement date (or accrual ces-
sation date if later), PBGC will pay to 
the participant’s qualified survivor(s) 
an amount equal to the aggregate 
value of payments of the straight life 
annuity described in paragraph (d)(1)(i) 
of this section that would have been 
payable to the participant from the 
normal retirement date (or accrual ces-
sation date if later) to the participant’s 
date of death, accumulated at the miss-
ing participants interest rate from the 
date each payment would have been 
made to the date when PBGC pays the 
qualified survivor(s). 

(i) Non-de minimis benefit; married par-
ticipant with living spouse. In the case of 
a married participant described in 
paragraph (f) of this section whose ben-
efit transfer amount is not de minimis 
and whose spouse survives the partici-
pant and claims a benefit under the 
missing participants program, PBGC 
will pay the spouse, beginning not be-
fore the participant would have 
reached age 55, the annuity (if any) de-
scribed in paragraph (i)(1) of this sec-
tion and the make-up amounts (if ap-
plicable) described in paragraph (i)(2) 
of this section, except that PBGC will 
pay the spouse, as a lump sum, the 
small benefit described in paragraph 
(i)(3) of this section. 

(1) Annuity. The annuity described in 
this paragraph (i)(1) is the survivor 
portion of a joint and 50 percent sur-
vivor annuity that is actuarially equiv-
alent as of the assumed starting date 
(determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter) to the straight life annuity in the 
amount that the subpart D plan would 
have paid the participant with an as-
sumed starting date of— 

(i) The date when the participant 
would have reached age 55, if the par-
ticipant died before that date, or 

(ii) The participant’s date of death, if 
the participant died between age 55 and 
the normal retirement date (or accrual 
cessation date if later), or 

(iii) The normal retirement date (or 
accrual cessation date if later), if the 
participant died after that date. 

(2) Make-up amounts. The make-up 
amounts described in this paragraph 
(i)(2) are the amounts described in 
paragraphs (i)(2)(i) and (ii) of this sec-
tion. 

(i) Payments from participant’s death or 
55th birthday to commencement of sur-
vivor annuity. The make-up amount de-
scribed in this paragraph (i)(2)(i) is a 
lump sum equal to the aggregate value 
of payments of the survivor portion of 
the joint and 50 percent survivor annu-
ity described in paragraph (i)(1) of this 
section that would have been payable 
to the spouse beginning on the later of 
the participant’s date of death or the 
date when the participant would have 
reached age 55, accumulated at the 
missing participants interest rate from 
the date each payment would have 
been made to the date when PBGC pays 
the spouse. 

(ii) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 
(i)(2)(ii) is a lump sum equal to the ag-
gregate value of payments (if any) of 
the joint portion of the joint and 50 
percent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the partici-
pant from the normal retirement date 
(or accrual cessation date if later) to 
the participant’s date of death there-
after, accumulated at the missing par-
ticipants interest rate from the date 
each payment would have been made to 
the date when PBGC pays the spouse. 
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(3) Small benefit. If the sum of the ac-
tuarial present value of the annuity de-
scribed in paragraph (i)(1) of this sec-
tion plus the make-up amounts de-
scribed in paragraph (i)(2) of this sec-
tion is de minimis, then the lump sum 
that PBGC will pay the spouse under 
this paragraph (i)(3) is an amount equal 
to that sum. For this purpose, the ac-
tuarial present value of the annuity is 
determined using the actuarial as-
sumptions in § 4022.8(c)(7) of this chap-
ter as of the date when PBGC pays the 
spouse. 

(j) Non-de minimis benefit; married par-
ticipant with deceased spouse. In the 
case of a married participant described 
in paragraph (f) of this section whose 
benefit transfer amount is not de mini-
mis and whose spouse survives the par-
ticipant but dies without receiving a 
benefit under the missing participants 
program, PBGC will pay to the quali-
fied survivor(s) of the participant’s 
spouse the make-up amount described 
in paragraph (j)(1) of this section and 
to the qualified survivor(s) of the par-
ticipant the make-up amount described 
in paragraph (j)(2) of this section. 

(1) Payments from participant’s death 
or 55th birthday to spouse’s death. The 
make-up amount described in this 
paragraph (j)(1) is a lump sum equal to 
the aggregate value of payments of the 
survivor portion of the joint and 50 per-
cent survivor annuity described in 
paragraph (i)(1) of this section that 
would have been payable to the spouse 
from the later of the participant’s date 
of death or the date when the partici-
pant would have reached age 55 to the 
spouse’s date of death, accumulated at 
the missing participants interest rate 
from the date each payment would 
have been made to the date when PBGC 
pays the spouse’s qualified survivor(s). 

(2) Payments from normal retirement 
date to participant’s death. The make-up 
amount described in this paragraph 

(j)(2) is a lump sum equal to the aggre-
gate value of payments of the joint 
portion of the joint and 50 percent sur-
vivor annuity described in paragraph 
(i)(1) of this section that would have 
been payable to the participant from 
the normal retirement date (or accrual 
cessation date if later) to the partici-
pant’s date of death thereafter, accu-
mulated at the missing participants in-
terest rate from the date each payment 
would have been made to the date when 
PBGC pays the participant’s qualified 
survivor(s). 

(k) Benefits under contributory plans. 
If a subpart D plan reports to PBGC 
that a portion of a missing partici-
pant’s benefit transfer amount rep-
resents accumulated contributions as 
described in section 204(c)(2)(C) of 
ERISA and section 411(c)(2)(C) of the 
Code, PBGC will pay with respect to 
the missing participant, at least the 
amount of accumulated contributions 
as reported by the subpart D plan, ac-
cumulated at the missing participants 
interest rate from the benefit deter-
mination date to the date when PBGC 
makes payment. 

(l) Date for determining marital status. 
For purposes of this section, whether a 
participant is married, and if so the 
identity of the spouse, is determined as 
of the earlier of— 

(1) The date the participant receives 
or begins to receive a benefit, or 

(2) The date the participant dies. 

§ 4050.407 PBGC discretion. 

PBGC may in appropriate cir-
cumstances extend deadlines, excuse 
noncompliance, and grant waivers with 
regard to any provision of this subpart 
to promote the purposes of the missing 
participants program and title IV of 
ERISA. Like circumstances will be 
treated in like manner under this sec-
tion. 
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SUBCHAPTER F—LIABILITY 

PART 4061—AMOUNTS PAYABLE BY 
THE PENSION BENEFIT GUARANTY 
CORPORATION 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34079, July 1, 1996, unless 
otherwise noted. 

§ 4061.1 Cross-references. 

See part 4022 of this chapter regard-
ing benefits payable under terminated 
single-employer plans and § 4281.47 of 
this chapter regarding financial assist-
ance to pay benefits under insolvent 
multiemployer plans. 

PART 4062—LIABILITY FOR TERMI-
NATION OF SINGLE-EMPLOYER 
PLANS 

Sec. 
4062.1 Purpose and scope. 
4062.2 Definitions. 
4062.3 Amount and payment of section 

4062(b) liability. 
4062.4 Determinations of net worth and col-

lective net worth. 
4062.5 Net worth record date. 
4062.6 Net worth notification and informa-

tion. 
4062.7 Calculating interest on liability and 

refunds of overpayments. 
4062.8 Liability pursuant to section 4062(e). 
4062.9 Arrangements for satisfying liability. 
4062.10 Method and date of filing; where to 

file. 
4062.11 Computation of time. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1362–1364, 
1367, 1368. 

SOURCE: 61 FR 34079, July 1, 1996, unless 
otherwise noted. 

§ 4062.1 Purpose and scope. 

The purpose of this part is to set 
forth rules for determination and pay-
ment of the liability incurred, under 
section 4062(b) of ERISA, upon termi-
nation of any single-employer plan 
and, to the extent appropriate, deter-
mination of the liability incurred with 
respect to multiple employer plans 
under sections 4063 and 4064 of ERISA. 
This part also sets forth rules for de-
termining the amount of liability in-
curred under section 4063 of ERISA 
pursuant to the occurrence of a ces-

sation of operations as described by 
section 4062(e) of ERISA. The provi-
sions of this part regarding the amount 
of liability to the PBGC that is in-
curred upon termination of a single- 
employer plan apply with respect to a 
plan for which a notice of intent to ter-
minate under section 4041(c) of ERISA 
is issued or proceedings to terminate 
under section 4042 of ERISA are insti-
tuted after December 17, 1987. Those 
provisions also apply, to the extent de-
scribed in paragraph (a) of this section, 
to the amount of liability for with-
drawal from a multiple employer plan 
after that date. 

[61 FR 34079, July 1, 1996, as amended at 71 
FR 34822, June 16, 2006] 

§ 4062.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: benefit liabil-
ities, Code, contributing sponsor, con-
trolled group, ERISA, fair market 
value, guaranteed benefit, multiple em-
ployer plan, notice of intent to termi-
nate, PBGC, person, plan, plan admin-
istrator, proposed termination date, 
single-employer plan, and termination 
date. 

In addition, for purposes of this part, 
the term collective net worth of persons 
subject to liability in connection with a 
plan termination means the sum of the 
individual net worths of all persons 
that have individual net worths which 
are greater than zero and that (as of 
the termination date) are contributing 
sponsors of the terminated plan or 
members of their controlled groups, as 
determined in accordance with section 
4062(d)(1) of ERISA and § 4062.4 of this 
part. 

§ 4062.3 Amount and payment of sec-
tion 4062(b) liability. 

(a) Amount of liability—(1) General 
rule. Except as provided in paragraph 
(a)(2) of this section, the amount of 
section 4062(b) liability is the total 
amount (as of the termination date) of 
the unfunded benefit liabilities (within 
the meaning of section 4001(a)(18) of 
ERISA) to all participants and bene-
ficiaries under the plan, together with 
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interest calculated from the termi-
nation date in accordance with § 4062.7. 

(2) Special rule in case of subsequent 
finding of inability to pay guaranteed 
benefits. In any distress termination 
proceeding under section 4041(c) of 
ERISA and part 4041 of this chapter in 
which (as described in section 
4041(c)(3)(C)(ii) of ERISA), after a de-
termination that the plan is sufficient 
for benefit liabilities or for guaranteed 
benefits, the plan administrator finds 
that the plan is or will be insufficient 
for guaranteed benefits and the PBGC 
concurs with that finding, or the PBGC 
makes such a finding on its own initia-
tive, actuarial present values shall be 
determined as of the date of the notice 
to, or the finding by, the PBGC of in-
sufficiency for guaranteed benefits. 

(b) Payment of liability. Section 4062(b) 
liability is due and payable as of the 
termination date, in cash or securities 
acceptable to the PBGC, except that, 
as provided in § 4062.9(c), the PBGC 
shall prescribe commercially reason-
able terms for payment of so much of 
such liability as exceeds 30 percent of 
the collective net worth of persons sub-
ject to liability in connection with a 
plan termination. The PBGC may 
make alternative arrangements, as 
provided in § 4062.9(b). 

[61 FR 34079, July 1, 1996, as amended at 71 
FR 34822, June 16, 2006] 

§ 4062.4 Determinations of net worth 
and collective net worth. 

(a) General rules. When a contributing 
sponsor, or member(s) of a contributing 
sponsor’s controlled group, notifies and 
submits information to the PBGC in 
accordance with § 4062.6, the PBGC 
shall determine the net worth, as of 
the net worth record date, of that con-
tributing sponsor and any members of 
its controlled group based on the fac-
tors set forth in paragraph (c) of this 
section and shall include the value of 
any assets that it determines, pursuant 
to paragraph (d) of this section, have 
been improperly transferred. In making 
such determinations, the PBGC will 
consider information submitted pursu-
ant to § 4062.6. The PBGC shall then de-
termine the collective net worth of 
persons subject to liability in connec-
tion with a plan termination. 

(b) Partnerships and sole proprietor-
ships. In the case of a person that is a 
partnership or a sole proprietorship, 
net worth does not include the personal 
assets and liabilities of the partners or 
sole proprietor, except for the assets 
included pursuant to paragraph (d) of 
this section. As used in this paragraph, 
‘‘personal assets’’ are those assets 
which do not produce income for the 
business being valued or are not used 
in the business. 

(c) Factors for determining net worth. A 
person’s net worth is equal to its fair 
market value and fair market value 
shall be determined on the basis of the 
factors set forth below, to the extent 
relevant; different factors may be con-
sidered with respect to different por-
tions of the person’s operations. 

(1) A bona fide sale of, agreement to 
sell, or offer to purchase or sell the 
business of the person made on or 
about the net worth record date. 

(2) A bona fide sale of, agreement to 
sell, or offer to purchase or sell stock 
or a partnership interest in the person, 
made on or about the net worth record 
date. 

(3) If stock in the person is publicly 
traded, the price of such stock on or 
about the net worth record date. 

(4) The price/earnings ratios and 
prices of stocks of similar trades or 
businesses on or about the net worth 
record date. 

(5) The person’s economic outlook, as 
reflected by its earnings and dividend 
projections, current financial condi-
tion, and business history. 

(6) The economic outlook for the per-
son’s industry and the market it 
serves. 

(7) The appraised value, including the 
liquidating value, of the person’s tan-
gible and intangible assets. 

(8) The value of the equity assumed 
in a plan of reorganization of a person 
in a case under title 11, United States 
Code, or any similar law of a state or 
political subdivision thereof. 

(9) Any other factor relevant in de-
termining the person’s net worth. 

(d) Improper transfers. A person’s net 
worth shall include the value of any as-
sets transferred by the person which 
the PBGC determines were improperly 
transferred for the purpose, as inferred 
from all the facts and circumstances, 
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and with the effect of avoiding liability 
under this part. Assets ‘‘improperly 
transferred’’ include but are not lim-
ited to assets sold, leased or otherwise 
transferred for less than adequate con-
sideration and assets distributed as 
gifts, capital distributions and stock 
redemptions inconsistent with past 
practices of the employer. The word 
transfer includes but is not limited to 
sales, assignments, pledges, leases, 
gifts and dividends. 

§ 4062.5 Net worth record date. 

(a) General. Unless the PBGC estab-
lishes an earlier net worth record date 
pursuant to paragraph (b) of this sec-
tion, the net worth record date, for all 
purposes under this part, is the plan’s 
termination date. 

(b) Establishment of an earlier net 
worth record date. At any time during a 
termination proceeding, the PBGC, in 
order to prevent undue loss to or abuse 
of the plan termination insurance sys-
tem, may establish as the net worth 
record date an earlier date during the 
120-day period ending with the termi-
nation date. 

(c) Notification. Whenever the PBGC 
establishes an earlier net worth record 
date, it shall immediately give liable 
person(s) written notification of that 
fact. The written notice may also in-
clude a request for additional informa-
tion, as provided in § 4062.6(a)(3). 

§ 4062.6 Net worth notification and in-
formation. 

(a) General. (1) A contributing spon-
sor or member of the contributing 
sponsor’s controlled group that be-
lieves section 4062(b) liability exceeds 
30 percent of the collective net worth 
of persons subject to liability in con-
nection with a plan termination shall— 

(i) So notify the PBGC by the 90th 
day after the notice of intent to termi-
nate is filed with the PBGC or, if no 
notice of intent to terminate is filed 
with the PBGC and the PBGC insti-
tutes proceedings under section 4042 of 
ERISA, within 30 days after the estab-
lishment of the plan’s termination date 
in such proceedings; and 

(ii) Submit to the PBGC the informa-
tion specified in paragraph (b) of this 
section with respect to the contrib-
uting sponsor and each member of the 

contributing sponsor’s controlled group 
(if any)— 

(A) By the 120th day after the pro-
posed termination date, or 

(B) If no notice of intent to termi-
nate is filed with the PBGC and the 
PBGC institutes proceedings under sec-
tion 4042 of ERISA, within 120 days 
after the establishment of the plan’s 
termination date in such proceedings. 

(2) If a contributing sponsor or a 
member of its controlled group com-
plies with the requirements of para-
graph (a)(1) of this section, the PBGC 
will consider the requirements to be 
satisfied by all members of that con-
trolled group. 

(3) The PBGC may require any person 
subject to liability— 

(i) To submit the information speci-
fied in paragraph (b) of this section 
within a shorter period whenever the 
PBGC believes that its ability to ob-
tain information or payment of liabil-
ity is in jeopardy, and 

(ii) To submit additional information 
within 30 days, or a different specified 
time, after the PBGC’s written notifi-
cation that it needs such information 
to make net worth determinations. 

(4) If a provision of paragraph (b) of 
this section or a PBGC notice specifies 
information previously submitted to 
the PBGC, a person may respond by 
identifying the previous submission in 
which the response was provided. 

(b) Net worth information. The fol-
lowing information specifications 
apply, individually, with respect to 
each person subject to liability: 

(1) An estimate, made in accordance 
with § 4062.4, of the person’s net worth 
on the net worth record date and a 
statement, with supporting evidence, 
of the basis for the estimate. 

(2) A copy of the person’s audited (or 
if not available, unaudited) financial 
statements for the 5 full fiscal years 
plus any partial fiscal year preceding 
the net worth record date. The state-
ments must include balance sheets, in-
come statements, and statements of 
changes in financial position and must 
be accompanied by the annual reports, 
if available. 

(3) A statement of all sales and copies 
of all offers or agreements to buy or 
sell at least 25 percent of the person’s 
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assets or at least 5 percent of the per-
son’s stock or partnership interest, 
made on or about the net worth record 
date. 

(4) A statement of the person’s cur-
rent financial condition and business 
history. 

(5) A statement of the person’s busi-
ness plans, including projected earn-
ings and, if available, dividend projec-
tions. 

(6) Any appraisal of the person’s fixed 
and intangible assets made on or about 
the net worth record date. 

(7) A copy of any plan of reorganiza-
tion, whether or not confirmed, with 
respect to a case under title 11, United 
States Code, or any similar law of a 
state or political subdivision thereof, 
involving the person and occurring 
within 5 calendar years prior to or any 
time after the net worth record date. 

(c) Incomplete submission. If a contrib-
uting sponsor and/or members of the 
contributing sponsor’s controlled group 
do not submit all of the information re-
quired pursuant to paragraph (a) of 
this section (other than the estimate 
described in paragraph (b)(1) of this 
section) with respect to each person 
subject to liability, the PBGC may 
base determinations of net worth and 
the collective net worth of persons sub-
ject to liability in connection with a 
plan termination on any such informa-
tion that such person(s) did submit, as 
well as any other pertinent informa-
tion that the PBGC may have. In gen-
eral, the PBGC will view information 
as of a date further removed from the 
net worth record date as having less 
probative value than information as of 
a date nearer to the net worth record 
date. 

§ 4062.7 Calculating interest on liabil-
ity and refunds of overpayments. 

(a) Interest. Whether or not the PBGC 
has granted deferred payment terms 
pursuant to § 4062.9, the amount of li-
ability under this part includes inter-
est, from the termination date, on any 
unpaid portion of the liability. Such in-
terest accrues at the rate set forth in 
paragraph (c) of this section until the 
liability is paid in full and is com-
pounded daily. When liability under 
this part is paid in more than one pay-
ment, the PBGC will apply each pay-

ment to the satisfaction of accrued in-
terest and then to the reduction of 
principal. 

(b) Refunds. If a contributing sponsor 
or member(s) of a contributing spon-
sor’s controlled group pays the PBGC 
an amount that exceeds the full 
amount of liability under this part, the 
PBGC shall refund the excess amount, 
with interest at the rate set forth in 
paragraph (c) of this section. Interest 
on an overpayment accrues from the 
later of the date of the overpayment or 
10 days prior to the termination date 
until the date of the refund and is com-
pounded daily. 

(c) Interest rate. The interest rate on 
liability under this part and refunds 
thereof is the annual rate prescribed in 
section 6601(a) of the Code, and will 
change whenever the interest rate 
under section 6601(a) of the Code 
changes. 

[61 FR 34079, July 1, 1996, as amended at 71 
FR 34822, June 16, 2006] 

§ 4062.8 Liability pursuant to section 
4062(e). 

(a) Liability amount. If, pursuant to 
section 4062(e) of ERISA, an employer 
ceases operations at a facility in any 
location and, as a result of such ces-
sation of operations, more than 20% of 
the total number of the employer’s em-
ployees who are participants under a 
plan established and maintained by the 
employer are separated from employ-
ment, the PBGC will determine the 
amount of liability under section 
4063(b) of ERISA to be the amount de-
scribed in section 4062 of ERISA for the 
entire plan, as if the plan had been ter-
minated by the PBGC immediately 
after the date of the cessation of oper-
ations, multiplied by a fraction— 

(1) The numerator of which is the 
number of the employer’s employees 
who are participants under the plan 
and are separated from employment as 
a result of the cessation of operations; 
and 

(2) The denominator of which is the 
total number of the employer’s current 
employees, as determined immediately 
before the cessation of operations, who 
are participants under the plan. 

(b) Example. Company X sponsors a 
pension plan with 50,000 participants of 
which 20,000 are current employees and 
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30,000 are retirees or deferred vested 
participants. On a PBGC termination 
basis, the plan is underfunded by $80 
million. Company X ceases operations 
at a facility resulting in the separation 
from employment of 5,000 employees, 
all of whom are participants in the 
pension plan. A section 4062(e) event 
has occurred, and the PBGC will deter-
mine the amount of employer liability 
under section 4063(b) of ERISA. The nu-
merator described in paragraph (a)(1) 
of this section is 5,000 and the denomi-
nator described in paragraph (a)(2) of 
this section is 20,000. Therefore, the 
amount of liability under section 
4063(b) of ERISA pursuant to section 
4062(e) is $20 million (5,000/20,000 × $80 
million). 

[71 FR 34822, June 16, 2006] 

§ 4062.9 Arrangements for satisfying li-
ability. 

(a) General. The PBGC will defer pay-
ment, or agree to other arrangements 
for the satisfaction, of any portion of 
liability to the PBGC only when— 

(1) As provided in paragraph (b) of 
this section, the PBGC determines that 
such action is necessary to avoid the 
imposition of a severe hardship and 
that there is a reasonable possibility 
that the terms so prescribed will be 
met and the entire liability paid; or 

(2) As provided in paragraph (c) of 
this section, the PBGC determines that 
section 4062(b) liability exceeds 30 per-
cent of the collective net worth of per-
sons subject to liability in connection 
with a plan termination. 

(b) Upon request. If the PBGC deter-
mines that such action is necessary to 
avoid the imposition of a severe hard-
ship on persons that are or may be-
come liable under section 4062, 4063, or 
4064 of ERISA and that there is a rea-
sonable possibility that persons so lia-
ble will be able to meet the terms pre-
scribed and pay the entire liability, the 
PBGC, in its discretion and when so re-
quested in accordance with paragraph 
(b)(2) of this section, may grant de-
ferred payment or other terms for the 
satisfaction of such liability. 

(1) In determining what, if any, terms 
to grant, the PBGC shall examine the 
following factors: 

(i) The ratio of the liability to the 
net worth of the person making the re-

quest and (if different) to the collective 
net worth of persons subject to liabil-
ity in connection with a plan termi-
nation. 

(ii) The overall financial condition of 
persons that are or may become liable, 
including, with respect to each such 
person— 

(A) The amounts and terms of exist-
ing debts; 

(B) The amount and availability of 
liquid assets; 

(C) Current and past cash flow; and 

(D) Projected cash flow, including a 
projection of the impact on operations 
that would be caused by the immediate 
full payment of the liability. 

(iii) The availability of credit from 
private sector sources to the person 
making the request and to other liable 
persons. 

(2) A contributing sponsor or member 
of a contributing sponsor’s controlled 
group may request deferred payment or 
other terms for the satisfaction of any 
portion of the liability under section 
4062, 4063, or 4064 of ERISA at any time 
by filing a written request. The request 
must include the information specified 
in § 4062.6(b), except that— 

(i) If the request is filed one year or 
more after the net worth record date, 
references to ‘‘the net worth record 
date’’ in § 4062.6(b) shall be replaced by 
‘‘the most recent annual anniversary of 
the net worth record date’’; and 

(ii) Information that already has 
been submitted to the PBGC need not 
be submitted again. 

(c) Liability exceeding 30 percent of col-
lective net worth. If the PBGC deter-
mines that section 4062(b) liability ex-
ceeds 30 percent of the collective net 
worth of persons subject to the liabil-
ity, the PBGC will, after making a rea-
sonable effort to reach agreement with 
such persons, prescribe commercially 
reasonable terms for payment of so 
much of the liability as exceeds 30 per-
cent of the collective net worth of such 
persons. The terms prescribed by the 
PBGC for payment of that portion of 
the liability (including interest) will 
provide for deferral of 50 percent of any 
amount otherwise payable for any year 
if a person subject to such liability 
demonstrates to the satisfaction of the 
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PBGC that no person subject to such li-
ability has any individual pre-tax prof-
its (within the meaning of section 
4062(d)(2) of ERISA) for such person’s 
last full fiscal year ending during that 
year. 

(d) Interest. Interest on unpaid liabil-
ity is calculated in accordance with 
§ 4062.7(a). 

(e) Security during period of deferred 
payment. As a condition to the granting 
of deferred payment terms, PBGC may, 
in its discretion, require that the liable 
person(s) provide PBGC with such secu-
rity for its obligations as the PBGC 
deems adequate. 

[61 FR 34079, July 1, 1996. Redesignated at 71 
FR 34822, June 16, 2006] 

§ 4062.10 Method and date of filing; 
where to file. 

(a) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. Payment of liability must be 
clearly designated as such and include 
the name of the plan. 

(b) Filing date. The PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that a 
submission under this part was filed 
with the PBGC. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

[68 FR 61354, Oct. 28, 2003. Redesignated at 71 
FR 34822, June 16, 2006] 

§ 4062.11 Computation of time. 

The PBGC applies the rules in sub-
part D of part 4000 of this chapter to 
compute any time period under this 
part. However, for purposes of deter-
mining the amount of an interest 
charge under § 4062.7, the rule in 
§ 4000.43(a) of this chapter governing pe-
riods ending on weekends or Federal 
holidays does not apply. 

[68 FR 61354, Oct. 28, 2003. Redesignated at 71 
FR 34822, June 16, 2006] 

PART 4063—WITHDRAWAL LIABIL-
ITY; PLANS UNDER MULTIPLE 
CONTROLLED GROUPS 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34082, July 1, 1996, unless 
otherwise noted. 

§ 4063.1 Cross-references. 

(a) Part 4062 of this chapter sets forth 
rules for determination and payment of 
the liability incurred, under section 
4062(b) of ERISA, upon termination of 
any single-employer plan and, to the 
extent appropriate, determination of 
the liability incurred with respect to 
multiple employer plans under sections 
4063 and 4064 of ERISA. Part 4062 also 
sets forth rules for determining the 
amount of liability incurred under sec-
tion 4063 of ERISA pursuant to the oc-
currence of a cessation of operations as 
described by section 4062(e) of ERISA. 

(b) Part 4068 of this chapter includes 
rules regarding the PBGC’s lien under 
section 4068 of ERISA with respect to 
liability arising under section 4062, 
4063, or 4064. 

[61 FR 34082, July 1, 1996, as amended at 71 
FR 34822, June 16, 2006] 

PART 4064—LIABILITY ON TERMI-
NATION OF SINGLE-EMPLOYER 
PLANS UNDER MULTIPLE CON-
TROLLED GROUPS 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34082, July 1, 1996, unless 
otherwise noted. 

§ 4064.1 Cross-references. 

(a) Part 4062, subpart A, of this chap-
ter sets forth rules for determination 
and payment of the liability incurred 
under section 4062(b) of ERISA, upon 
termination of any single-employer 
plan and, to the extent appropriate, de-
termination of the liability incurred 
with respect to multiple employer 
plans under sections 4063 and 4064 of 
ERISA. 

(b) Part 4068 of this chapter includes 
rules regarding the PBGC’s lien under 
section 4068 of ERISA with respect to 
liability arising under section 4062, 
4063, or 4064. 
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PART 4065—ANNUAL REPORT 

Sec. 

4065.1 Purpose and scope. 

4065.2 Definitions. 

4065.3 Filing requirement. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1365. 

SOURCE: 61 FR 34082, July 1, 1996, unless 
otherwise noted. 

§ 4065.1 Purpose and scope. 

The purpose of this part is to specify 
the form and content of the Annual Re-
port required by section 4065 of ERISA. 
This part applies to all plans covered 
by title IV of ERISA. 

§ 4065.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: ERISA, IRS, 
PBGC, and plan. 

§ 4065.3 Filing requirement. 

(a) The requirement to report the oc-
currence of a reportable event under 
section 4043 of ERISA in the Annual 
Report is waived. 

(b) Plan administrators shall file the 
Annual Report on IRS/DOL/PBGC 
Form 5500, 5500–C, 5500–K or 5500–R, as 
appropriate, in accordance with the in-
structions therein. 

(Approved by the Office of Management and 
Budget under control number 1212–0026) 

[61 FR 34082, July 1, 1996, as amended at 61 
FR 63998, Dec. 2, 1996] 
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PART 4067—RECOVERY OF 
LIABILITY FOR PLAN TERMINATIONS 

AUTHORITY: 29 U.S.C. 1302, 1367. 

SOURCE: 61 FR 34082, July 1, 1996, unless 
otherwise noted. 

§ 4067.1 Cross-reference. 

Section 4062.8 of this chapter con-
tains rules on deferred payment and 
other arrangements for satisfaction of 
liability to the PBGC after termination 
of single-employer plans. 

PART 4068—LIEN FOR LIABILITY 

Sec. 
4068.1 Purpose; cross-references. 
4068.2 Definitions. 
4068.3 Notification of and demand for liabil-

ity. 
4068.4 Lien. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1362–1364, 
1367–1368. 

SOURCE: 61 FR 34083, July 1, 1996, unless 
otherwise noted. 

§ 4068.1 Purpose; cross-references. 

This part contains rules regarding 
the PBGC’s lien under section 4068 of 
ERISA with respect to liability arising 
under section 4062, 4063, or 4064 of 
ERISA. 

§ 4068.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: ERISA, PBGC, 
person, plan, and termination date. 

Collective net worth of persons subject 
to liability in connection with a plan ter-
mination has the meaning in § 4062.2. 

§ 4068.3 Notification of and demand 
for liability. 

(a) Notification of liability. Except as 
provided in paragraph (c) of this sec-
tion, when the PBGC has determined 
the amount of the liability under part 
4062 and whether or not the liability 
has already been paid, the PBGC shall 
notify liable person(s) in writing of the 
amount of the liability. If the full li-
ability has not yet been paid, the noti-
fication will include a request for pay-

ment of the full liability and will indi-
cate that, as provided in § 4062.8, the 
PBGC will prescribe commercially rea-
sonable terms for payment of so much 
of the liability as it determines exceeds 
30 percent of the collective net worth 
of persons subject to liability in con-
nection with a plan termination. In all 
cases, the notification will include a 
statement of the right to appeal the as-
sessment of liability pursuant to part 
4003. 

(b) Demand for liability. Except as pro-
vided in paragraph (c) of this section, if 
person(s) liable to the PBGC fail to pay 
the full liability and no appeal is filed 
or an appeal is filed and the decision on 
appeal finds liability, the PBGC will 
issue a demand letter for the liability— 

(1) If no appeal is filed, upon the expi-
ration of time to file an appeal under 
part 4003; or 

(2) If an appeal is filed, upon issuance 
of a decision on the appeal finding that 
there is liability under this part. 

The demand letter will indicate that, 
as provided in § 4062.8, the PBGC will 
prescribe commercially reasonable 
terms for payment of so much of the li-
ability as it determines exceeds 30 per-
cent of the collective net worth of such 
persons. 

(c) Special rule. Notwithstanding 
paragraphs (a) and (b) of this section, 
the PBGC may, in any case in which it 
believes that its ability to assert or ob-
tain payment of liability is in jeop-
ardy, issue a demand letter for the li-
ability under this part immediately 
upon determining the liability, without 
first issuing a notification of liability 
pursuant to paragraph (a) of this sec-
tion. When the PBGC issues a demand 
letter under this paragraph, there is no 
right to an appeal pursuant to part 4003 
of this chapter. 

§ 4068.4 Lien. 

If any person liable to the PBGC 
under section 4062, 4063, or 4064 of 
ERISA fails or refuses to pay the full 
amount of such liability within the 
time specified in the demand letter 
issued under § 4068.3, the PBGC shall 
have a lien in the amount of the liabil-
ity, including interest, arising as of the 
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plan’s termination date, upon all prop-
erty and rights to property, whether 
real or personal, belonging to that per-
son, except that such lien may not be 
in an amount in excess of 30 percent of 
the collective net worth of all persons 
described in section 4062(a) of ERISA 
and part 4062 of this chapter. 

PART 4071—PENALTIES FOR FAIL-
URE TO PROVIDE CERTAIN NO-
TICES OR OTHER MATERIAL IN-
FORMATION 

Sec. 
4071.1 Purpose and scope. 
4071.2 Definitions. 
4071.3 Penalty amount. 

AUTHORITY: 28 U.S.C. 2461 note, as amended 
by sec. 701, Pub. L. 114–74, 129 Stat. 599–601; 29 
U.S.C. 1302(b)(3), 1371. 

SOURCE: 62 FR 36994, July 10, 1997, unless 
otherwise noted. 

§ 4071.1 Purpose and scope. 

This part specifies the maximum 
daily amount of penalties that may be 

assessed by the PBGC under ERISA 
section 4071 for certain failures to pro-
vide notices or other material informa-
tion, as such amount has been adjusted 
to account for inflation pursuant to 
the Federal Civil Monetary Penalty In-
flation Adjustment Act of 1990, as 
amended by the Debt Collection Im-
provement Act of 1996. 

§ 4071.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: ERISA and 
PBGC. 

§ 4071.3 Penalty amount. 

The maximum daily amount of the 
penalty under section 4071 of ERISA 
shall be $2,586. 

[62 FR 36994, July 10, 1997, as amended at 81 
FR 29766, May 13, 2016; 82 FR 8814, Jan. 31, 
2017; 83 FR 1556, Jan. 12, 2018; 83 FR 67074, 
Dec. 28, 2018; 85 FR 2305, Jan. 15, 2020; 86 FR 
2542, Jan. 13, 2021; 87 FR 2341, Jan. 14, 2022; 88 
FR 1992, Jan. 12, 2023] 
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SUBCHAPTER I—WITHDRAWAL LIABILITY FOR 
MULTIEMPLOYER PLANS 

PART 4203—EXTENSION OF SPE-
CIAL WITHDRAWAL LIABILITY 
RULES 

Sec. 

4203.1 Purpose and scope. 

4203.2 Definitions. 

4203.3 Plan adoption of special withdrawal 
rules. 

4203.4 Requests for PBGC approval of plan 
amendments. 

4203.5 PBGC action on requests. 

4203.6 OMB control number. 

AUTHORITY: 29 U.S.C. 1302(b)(3). 

SOURCE: 61 FR 34083, July 1, 1996, unless 
otherwise noted. 

§ 4203.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to prescribe procedures whereby a 
multiemployer plan may, pursuant to 
sections 4203(f) and 4208(e)(3) of ERISA, 
request the PBGC to approve a plan 
amendment which establishes special 
complete or partial withdrawal liabil-
ity rules. 

(b) Scope. This part applies to a mul-
tiemployer pension plan covered by 
title IV of ERISA. 

§ 4203.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: complete with-
drawal, employer, ERISA, multiem-
ployer plan, PBGC, person, plan, plan 
sponsor, and plan year. 

§ 4203.3 Plan adoption of special with-
drawal rules. 

(a) General rule. A plan may, subject 
to the approval of the PBGC, establish 
by plan amendment special complete 
or partial withdrawal liability rules. A 
complete withdrawal liability rule 
adopted pursuant to this part shall be 
similar to the rules for the construc-
tion and entertainment industries de-
scribed in section 4203 (b) and (c) of 
ERISA. A partial withdrawal liability 
rule adopted pursuant to this part shall 
be consistent with the complete with-
drawal rule adopted by the plan. A plan 
amendment adopted under this part 

may not be put into effect until it is 
approved by the PBGC. 

(b) Discretionary provisions of the plan 
amendment. A plan amendment adopted 
pursuant to this part may— 

(1) Cover an entire industry or indus-
tries, or be limited to a segment of an 
industry; and 

(2) Apply to cessations of the obliga-
tion to contribute that occurred prior 
to the adoption of the amendment. 

§ 4203.4 Requests for PBGC approval 
of plan amendments. 

(a) Filing of request—(1) In general. A 
plan shall apply to the PBGC for ap-
proval of a plan amendment which es-
tablishes special complete or partial 
withdrawal liability rules. The request 
for approval shall be filed after the 
amendment is adopted. PBGC approval 
shall also be required for any subse-
quent modification of the plan amend-
ment, other than a repeal of the 
amendment which results in employers 
being subject to the general statutory 
rules on withdrawal. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(b) Who may request. The plan spon-
sor, or a duly authorized representative 
acting on behalf of the plan sponsor, 
shall sign and submit the request. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request shall 
contain the following information: 

(1) The name and address of the plan 
for which the plan amendment is being 
submitted, and the telephone number 
of the plan sponsor or its authorized 
representative. 

(2) A copy of the executed amend-
ment, including the proposed effective 
date. 

(3) A statement certifying that no-
tice of the adoption of the amendment 
and the request for approval filed under 
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this part has been given to all employ-
ers who have an obligation to con-
tribute under the plan and to all em-
ployee organizations representing em-
ployees covered under the plan. 

(4) A statement indicating how the 
withdrawal rules in the plan amend-
ment would operate in the event of a 
sale of assets by a contributing em-
ployer or the cessation of the obliga-
tion to contribute or the cessation of 
covered operations by all employers. 

(5) A copy of the plan’s most recent 
actuarial valuation. 

(6) For each of the previous five plan 
years, information on the number of 
plan participants by category (active, 
retired and separate vested) and a com-
plete financial statement. This require-
ment may be satisfied by the submis-
sion for each of those years of Form 
5500, including schedule B, or similar 
reports required under prior law. 

(7) A detailed description of the in-
dustry to which the plan amendment 
will apply, including information suffi-
cient to demonstrate the effect of with-
drawals on the plan’s contribution 
base, and information establishing in-
dustry characteristics which would in-
dicate that withdrawals in the industry 
do not typically have an adverse effect 
on the plan’s contribution base. Such 
industry characteristics include the 
mobility of employees, the intermit-
tent nature of employment, the 
project-by-project nature of the work, 
extreme fluctuations in the level of an 
employer’s covered work under the 
plan, the existence of a consistent pat-
tern of entry and withdrawal by em-
ployers, and the local nature of the 
work performed. 

(e) Supplemental information. In addi-
tion to the information described in 
paragraph (d) of this section, a plan 
may submit any other information it 
believes is pertinent to its request. The 
PBGC may require the plan sponsor to 
submit any other information the 
PBGC determines it needs to review a 
request under this part. 

[61 FR 34083, July 1, 1996, as amended at 68 
FR 61354, Oct. 28, 2003] 

§ 4203.5 PBGC action on requests. 

(a) General. The PBGC shall approve 
a plan amendment providing for the ap-
plication of special complete or partial 

withdrawal liability rules upon a deter-
mination by the PBGC that the plan 
amendment— 

(1) Will apply only to an industry 
that has characteristics that would 
make use of the special withdrawal 
rules appropriate; and 

(2) Will not pose a significant risk to 
the insurance system. 

(b) Notice of pendency of request. As 
soon as practicable after receiving a re-
quest for approval of a plan amend-
ment containing all the information 
required under § 4203.4, the PBGC shall 
publish a notice of the pendency of the 
request in the FEDERAL REGISTER. The 
notice shall contain a summary of the 
request and invite interested persons 
to submit written comments to the 
PBGC concerning the request. The no-
tice will normally provide for a com-
ment period of 45 days. 

(c) PBGC decision on request. After the 
close of the comment period, PBGC 
shall issue its decision in writing on 
the request for approval of a plan 
amendment. Notice of the decision 
shall be published in the FEDERAL REG-
ISTER. 

§ 4203.6 OMB control number. 

The collections of information con-
tained in this part have been approved 
by the Office of Management and Budg-
et under OMB control number 1212–0050. 

PART 4204—VARIANCES FOR SALE 
OF ASSETS 

Subpart A—General 

Sec. 
4204.1 Purpose and scope. 
4204.2 Definitions. 

Subpart B—Variance of the Statutory 
Requirements 

4204.11 Variance of the bond/escrow and 
sale-contract requirements. 

4204.12 De minimis transactions. 
4204.13 Net income and net tangible assets 

tests. 

Subpart C—Procedures for Individual and 
Class Variances or Exemptions 

4204.21 Requests to PBGC for variances and 
exemptions. 

4204.22 PBGC action on requests. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1384(c). 
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SOURCE: 61 FR 34084, July 1, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 4204.1 Purpose and scope. 

(a) Purpose. Under section 4204 of 
ERISA, an employer that ceases cov-
ered operations under a multiemployer 
plan, or ceases to have an obligation to 
contribute for such operations, because 
of a bona fide, arm’s-length sale of as-
sets to an unrelated purchaser does not 
incur withdrawal liability if certain 
conditions are met. One condition is 
that the sale contract provide that the 
seller will be secondarily liable if the 
purchaser withdraws from the plan 
within five years and does not pay its 
withdrawal liability. Another condi-
tion is that the purchaser furnish a 
bond or place funds in escrow, for a pe-
riod of five plan years, in a prescribed 
amount. Section 4204 also authorizes 
the PBGC to provide for variances or 
exemptions from these requirements. 
Subpart B of this part provides 
variances and exemptions from the re-
quirements for certain sales of assets. 
Subpart C of this part establishes pro-
cedures under which a purchaser or 
seller may, when the conditions set 
forth in subpart B are not satisfied or 
when the parties decline to provide cer-
tain financial information to the plan, 
request the PBGC to grant individual 
or class variances or exemptions from 
the requirements. 

(b) Scope. In general, this part applies 
to any sale of assets described in sec-
tion 4204(a)(1) of ERISA. However, this 
part does not apply to a sale of assets 
involving operations for which the sell-
er is obligated to contribute to a plan 
described in section 404(c) of the Code, 
or a continuation of such a plan, unless 
the plan is amended to provide that 
section 4204 applies. 

§ 4204.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Code, employer, 
ERISA, IRS, multiemployer plan, 
PBGC, person, plan, plan adminis-
trator, plan sponsor, and plan year. 

In addition, for purposes of this part: 
Date of determination means the date 

on which a seller ceases covered oper-
ations or ceases to have an obligation 

to contribute for such operations as a 
result of a sale of assets within the 
meaning of section 4204(a) of ERISA. 

Net income after taxes means revenue 
minus expenses after taxes (excluding 
extraordinary and non-recurring in-
come or expenses), as presented in an 
audited financial statement or, in the 
absence of such statement, in an 
unaudited financial statement, each 
prepared in conformance with gen-
erally accepted accounting principles. 

Net tangible assets means tangible as-
sets (assets other than licenses, pat-
ents copyrights, trade names, trade-
marks, goodwill, experimental or orga-
nizational expenses, unamortized debt 
discounts and expenses and all other 
assets which, under generally accepted 
accounting principles, are deemed in-
tangible) less liabilities (other than 
pension liabilities). Encumbered assets 
shall be excluded from net tangible as-
sets only to the extent of the amount 
of the encumbrance. 

Purchaser means a purchaser de-
scribed in section 4204(a)(1) of ERISA. 

Seller means a seller described in sec-
tion 4204(a)(1) of ERISA. 

Unfunded vested benefits means, as de-
scribed in section 4213(c) of ERISA, the 
amount by which the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the assets of the 
plan. 

[61 FR 34084, July 1, 1996, as amended at 86 
FR 1270, Jan. 8, 2021] 

Subpart B—Variance of the 
Statutory Requirements 

§ 4204.11 Variance of the bond/escrow 
and sale-contract requirements. 

(a) General rule. A purchaser’s bond or 
escrow under section 4204(a)(1)(B) of 
ERISA and the sale-contract provision 
under section 4204(a)(1)(C) are not re-
quired if the parties to the sale inform 
the plan in writing of their intention 
that the sale be covered by section 4204 
of ERISA and demonstrate to the satis-
faction of the plan that at least one of 
the criteria contained in § 4204.12 or 
§ 4204.13(a) is satisfied. 

(b) Requests after posting of bond or es-
tablishment of escrow. A request for a 
variance may be submitted at any 
time. If, after a purchaser has posted a 
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bond or placed money in escrow pursu-
ant to section 4204(a)(1)(B) of ERISA, 
the purchaser demonstrates to the sat-
isfaction of the plan that the criterion 
in either § 4204.13 (a)(1) or (a)(2) is satis-
fied, then the bond shall be cancelled 
or the amount in escrow shall be re-
funded. For purposes of considering a 
request after the bond or escrow is in 
place, the words ‘‘the year preceding 
the date of the variance request’’ shall 
be substituted for ‘‘the date of deter-
mination’’ for the first mention of that 
term in both § 4204.13 (a)(1) and (a)(2). 
In addition, in determining the pur-
chaser’s average net income after taxes 
under § 4204.13(a)(1), for any year in-
cluded in the average for which the net 
income figure does not reflect the in-
terest expense incurred with respect to 
the sale, the purchaser’s net income 
shall be reduced by the amount of in-
terest paid with respect to the sale in 
the fiscal year following the date of de-
termination. 

(c) Information required. A request for 
a variance shall contain financial or 
other information that is sufficient to 
establish that one of the criteria in 
§ 4204.12 or § 4204.13(a) is satisfied. A re-
quest on the basis of either § 4204.13 
(a)(1) or (a)(2) shall also include a copy 
of the purchaser’s audited (if available) 
or (if not) unaudited financial state-
ments for the specified time period. 

(d) Limited exemption during pendency 
of request. Provided that all of the in-
formation required to be submitted is 
submitted before the first day of the 
first plan year beginning after the sale, 
a plan may not, pending its decision on 
the variance, require a purchaser to 
post a bond or place an amount in es-
crow pursuant to section 4204(a)(1)(B). 
In the event a bond or escrow is not in 
place pursuant to the preceding sen-
tence, and the plan determines that the 
request does not qualify for a variance, 
the purchaser shall comply with sec-
tion 4204(a)(1)(B) within 30 days after 
the date on which it receives notice of 
the plan’s decision. 

(e) Method and date of issuance. The 
PBGC applies the rules in subpart B of 
part 4000 of this chapter to determine 
permissible methods of issuance under 
this subpart. The PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that an 

issuance under this subpart was pro-
vided. 

(Approved by the Office of Management and 
Budget under control number 1212–0021) 

[61 FR 34084, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4204.12 De minimis transactions. 

The criterion under this section is 
that the amount of the bond or escrow 
does not exceed the lesser of $250,000 or 
two percent of the average total annual 
contributions made by all employers to 
the plan, for the purposes of section 
304(b)(3)(A) of ERISA and section 
431(b)(3)(A) of the Code, for the three 
most recent plan years ending before 
the date of determination. 

[61 FR 34084, July 1, 1996, as amended at 80 
FR 55009, Sept. 11, 2015; 86 FR 1270, Jan. 8, 
2021] 

§ 4204.13 Net income and net tangible 
assets tests. 

(a) General. The criteria under this 
section are that either— 

(1) Net income test. The purchaser’s 
average net income after taxes for its 
three most recent fiscal years ending 
before the date of determination (as de-
fined in § 4204.12), reduced by any inter-
est expense incurred with respect to 
the sale which is payable in the fiscal 
year following the date of determina-
tion, equals or exceeds 150 percent of 
the amount of the bond or escrow re-
quired under ERISA section 
4204(a)(1)(B); or 

(2) Net tangible assets test. The pur-
chaser’s net tangible assets at the end 
of the fiscal year preceding the date of 
determination (as defined in § 4204.12), 
equal or exceed— 

(i) If the purchaser was not obligated 
to contribute to the plan before the 
sale, the amount of unfunded vested 
benefits allocable to the seller under 
section 4211 (with respect to the pur-
chased operations), as of the date of de-
termination, or 

(ii) If the purchaser was obligated to 
contribute to the plan before the sale, 
the sum of the amount of unfunded 
vested benefits allocable to the pur-
chaser and to the seller under ERISA 
section 4211 (with respect to the pur-
chased operations), each as of the date 
of determination. 
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(b) Special rule when more than one 
plan is covered by request. For the pur-
poses of paragraphs (a)(1) and (a)(2), if 
the transaction involves the assump-
tion by the purchaser of the seller’s ob-
ligation to contribute to more than one 
multiemployer plan, then the total 
amount of the bond or escrow or of the 
unfunded vested benefits, as applicable, 
for all of the plans with respect to 
which the purchaser has not posted a 
bond or escrow shall be used to deter-
mine whether the applicable test is 
met. 

(c) Non-applicability of tests in event of 
purchaser’s insolvency. A purchaser will 
not qualify for a variance under this 
subpart pursuant to paragraph (a)(1) or 
(a)(2) of this section if, as of the earlier 
of the date of the plan’s decision on the 
variance request or the first day of the 
first plan year beginning after the date 
of determination, the purchaser is the 
subject of a petition under title 11, 
United States Code, or of a proceeding 
under similar provisions of state insol-
vency laws. 

Subpart C—Procedures for Indi-
vidual and Class Variances or 
Exemptions 

§ 4204.21 Requests to PBGC for 
variances and exemptions. 

(a) Filing of request—(1) In general. If 
a transaction covered by this part does 
not satisfy the conditions set forth in 
subpart B of this part, or if the parties 
decline to provide to the plan privi-
leged or confidential financial informa-
tion within the meaning of section 
552(b)(4) of the Freedom of Information 
Act (5 U.S.C. 552), the purchaser or sell-
er may request from the PBGC an ex-
emption or variance from the require-
ments of section 4204(a)(1)(B) and (C) of 
ERISA. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this subpart. 

(b) Who may request. A purchaser or a 
seller may file a request for a variance 
or exemption. The request may be sub-
mitted by one or more duly authorized 
representatives acting on behalf of the 
party or parties. When a contributing 
employer withdraws from a plan as a 

result of related sales of assets involv-
ing several purchasers, or withdraws 
from more than one plan as a result of 
a single sale, the application may re-
quest a class variance or exemption for 
all the transactions. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request shall 
contain the following information: 

(1) The name and address of the plan 
or plans for which the variance or ex-
emption is being requested, and the 
telephone number of the plan adminis-
trator of each plan. 

(2) For each plan described in para-
graph (d)(1) of this section, the nine- 
digit Employer Identification Number 
(EIN) assigned by the IRS to the plan 
sponsor and the three-digit Plan Iden-
tification Number (PN) assigned by the 
plan sponsor to the plan, and, if dif-
ferent, also the EIN and PN last filed 
with the PBGC. If an EIN or PN has 
not been assigned, that should be indi-
cated. 

(3) The name, address and telephone 
number of the seller and of its duly au-
thorized representative, if any. 

(4) The name, address and telephone 
number of the purchaser and of its duly 
authorized representative, if any. 

(5) A full description of each trans-
action for which the request is being 
made, including effective date. 

(6) A statement explaining why the 
requested variance or exemption would 
not significantly increase the risk of fi-
nancial loss to the plan, including evi-
dence, financial or otherwise, that sup-
ports that conclusion. 

(7) When the request for a variance or 
exemption is filed by the seller alone, a 
statement signed by the purchaser in-
dicating its intention that section 4204 
of ERISA apply to the sale of assets. 

(8) A statement indicating the 
amount of the purchaser’s bond or es-
crow required under section 
4204(a)(1)(B) of ERISA. 

(9) The estimated amount of with-
drawal liability that the seller would 
otherwise incur as a result of the sale 
if section 4204 did not apply to the sale. 

(10) A certification that a complete 
copy of the request has been sent to 
each plan described in paragraph (d)(1) 
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of this section and each collective bar-
gaining representative of the seller’s 
employees by certified mail, return re-
ceipt requested. 

(e) Additional information. In addition 
to the information described in para-
graph (d) of this section, the PBGC 
may require the purchaser, the seller, 
or the plan to submit any other infor-
mation the PBGC determines it needs 
to review the request. 

(f) Disclosure of information. Any 
party submitting information pursuant 
to this section may include a state-
ment of whether any of the informa-
tion is of a nature that its disclosure 
may not be required under the Free-
dom of Information Act, 5 U.S.C. 552. 
The statement should specify the infor-
mation that may not be subject to dis-
closure and the grounds therefor. 

(Approved by the Office of Management and 
Budget under control number 1212–0021) 

[61 FR 34084, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4204.22 PBGC action on requests. 

(a) General. The PBGC shall approve 
a request for a variance or exemption if 
PBGC determines that approval of the 
request is warranted, in that it— 

(1) Would more effectively or equi-
tably carry out the purposes of title IV 
of ERISA; and 

(2) Would not significantly increase 
the risk of financial loss to the plan. 

(b) Notice of pendency of request. As 
soon as practicable after receiving a 
variance or exemption request con-
taining all the information specified in 
§ 4204.21, the PBGC shall publish a no-
tice of the pendency of the request in 
the FEDERAL REGISTER. The notice 
shall provide that any interested per-
son may, within the period of time 
specified therein, submit written com-
ments to the PBGC concerning the re-
quest. The notice will usually provide 
for a comment period of 45 days. 

(c) PBGC decision on request. The 
PBGC shall issue a decision on a vari-
ance or exemption request as soon as 
practicable after the close of the com-
ment period described in paragraph (b) 
of this section. PBGC’s decision shall 
be in writing, and if the PBGC dis-
approves the request, the decision shall 
state the reasons therefor. Notice of 

the decision shall be published in the 
FEDERAL REGISTER. 

PART 4206—ADJUSTMENT OF LI-
ABILITY FOR A WITHDRAWAL 
SUBSEQUENT TO A PARTIAL WITH-
DRAWAL 

Sec. 
4206.1 Purpose and scope. 
4206.2 Definitions. 
4206.3 Credit against liability for a subse-

quent withdrawal. 
4206.4 Amount of credit in plans using the 

presumptive method. 
4206.5 Amount of credit in plans using the 

modified presumptive method. 
4206.6 Amount of credit in plans using the 

rolling-5 method. 
4206.7 Amount of credit in plans using the 

direct attribution method. 
4206.8 Reduction of credit for abatement or 

other reduction of prior partial with-
drawal liability. 

4206.9 Amount of credit in plans using alter-
native allocation methods. 

4206.10 Special rule for 70-percent decline 
partial withdrawals. 

AUTHORITY: 29 U.S.C. 1302(b)(3) and 1386(b). 

SOURCE: 61 FR 34086, July 1, 1996, unless 
otherwise noted. 

§ 4206.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to prescribe rules, pursuant to sec-
tion 4206(b) of ERISA, for adjusting the 
partial or complete withdrawal liabil-
ity of an employer that previously par-
tially withdrew from the same multi-
employer plan. Section 4206(b)(1) pro-
vides that when an employer that has 
partially withdrawn from a plan subse-
quently incurs liability for another 
partial or a complete withdrawal from 
that plan, the employer’s liability for 
the subsequent withdrawal is to be re-
duced by the amount of its liability for 
the prior partial withdrawal (less any 
waiver or reduction of that prior liabil-
ity). Section 4206(b)(2) requires the 
PBGC to prescribe regulations adjust-
ing the amount of this credit to ensure 
that the liability for the subsequent 
withdrawal properly reflects the em-
ployer’s share of liability with respect 
to the plan. The purpose of the credit is 
to protect a withdrawing employer 
from being charged twice for the same 
unfunded vested benefits of the plan. 
The reduction in the credit protects 
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the other employers in the plan from 
becoming responsible for unfunded 
vested benefits properly allocable to 
the withdrawing employer. In the in-
terests of simplicity, the rules in this 
part provide for, generally, a one-step 
calculation of the adjusted credit under 
section 4206(b)(2) against the subse-
quent liability, rather than for sepa-
rate calculations first of the credit 
under section 4206(b)(1) and then of the 
reduction in the credit under para-
graph (b)(2) of that section. In cases 
where the withdrawal liability for the 
prior partial withdrawal was reduced 
by an abatement or other reduction of 
that liability, the adjusted credit is 
further reduced in accordance with 
§ 4206.8 of this part. 

(b) Scope. This part applies to multi-
employer plans covered under title IV 
of ERISA, and to employers that have 
partially withdrawn from such plans 
after September 25, 1980 and subse-
quently completely or partially with-
draw from the same plan. 

§ 4206.2 Definitions. 

The following are defined in § 4001.2 of 
this chapter: Code, employer, ERISA, 
multiemployer plan, PBGC, plan, and 
plan year. 

In addition, for purposes of this part: 
Complete withdrawal means a com-

plete withdrawal as described in sec-
tion 4203 of ERISA. 

Partial withdrawal means a partial 
withdrawal as described in section 4205 
of ERISA. 

Unfunded vested benefits means, as de-
scribed in section 4213(c) of ERISA, the 
amount by which the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the assets of the 
plan. 

[61 FR 34086, July 1, 1996, as amended at 86 
FR 1270, Jan. 8, 2021] 

§ 4206.3 Credit against liability for a 
subsequent withdrawal. 

Whenever an employer that was as-
sessed withdrawal liability for a partial 
withdrawal from a plan partially or 
completely withdraws from that plan 
in a subsequent plan year, it shall re-
ceive a credit against the new with-
drawal liability in an amount greater 
than or equal to zero, determined in ac-
cordance with this part. If the credit 

determined under §§ 4206.4 through 
4206.9 is less than zero, the amount of 
the credit shall equal zero. 

§ 4206.4 Amount of credit in plans 
using the presumptive method. 

(a) General. In a plan that uses the 
presumptive allocation method de-
scribed in section 4211(b) of ERISA, the 
credit shall equal the sum of the 
unamortized old liabilities determined 
under paragraph (b) of this section, 
multiplied by the fractions described 
or determined under paragraph (c) of 
this section. When an employer’s prior 
partial withdrawal liability has been 
reduced or waived, this credit shall be 
adjusted in accordance with § 4206.8. 

(b) Unamortized old liabilities. The 
amounts determined under this para-
graph are the employer’s proportional 
shares, if any, of the unamortized 
amounts as of the end of the plan year 
preceding the withdrawal for which the 
credit is being calculated, of— 

(1) The plan’s unfunded vested bene-
fits as of the end of the last plan year 
ending before September 26, 1980; 

(2) The annual changes in the plan’s 
unfunded vested benefits for plan years 
ending after September 25, 1980, and be-
fore the year of the prior partial with-
drawal; and 

(3) The reallocated unfunded vested 
benefits (if any), as determined under 
section 4211(b)(4) of ERISA, for plan 
years ending before the year of the 
prior partial withdrawal. 

(c) Employer’s allocable share of old li-
abilities. The sum of the amounts deter-
mined under paragraph (b) are multi-
plied by the two fractions described in 
this paragraph in order to determine 
the amount of the old liabilities that 
was previously assessed against the 
employer. 

(1) The first fraction is the fraction 
determined under section 4206(a)(2) of 
ERISA for the prior partial with-
drawal. 

(2) The second fraction is a fraction, 
the numerator of which is the amount 
of the liability assessed against the 
employer for the prior partial with-
drawal, and the denominator of which 
is the product of— 

(i) The amount of unfunded vested 
benefits allocable to the employer as if 
it had completely withdrawn as of the 
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date of the prior partial withdrawal 
(determined without regard to any ad-
justments), multiplied by— 

(ii) The fraction determined under 
section 4206(a)(2) of ERISA for the prior 
partial withdrawal. 

§ 4206.5 Amount of credit in plans 
using the modified presumptive 
method. 

(a) General. In a plan that uses the 
modified presumptive method de-
scribed in section 4211(c)(2) of ERISA, 
the credit shall equal the sum of the 
unamortized old liabilities determined 
under paragraph (b) of this section, 
multiplied by the fractions described 
or determined under paragraph (c) of 
this section. When an employer’s prior 
partial withdrawal liability has been 
reduced or waived, this credit shall be 
adjusted in accordance with § 4206.8. 

(b) Unamortized old liabilities. The 
amounts described in this paragraph 
shall be determined as of the end of the 
plan year preceding the withdrawal for 
which the credit is being calculated, 
and are the employer’s proportional 
shares, if any, of— 

(1) The plan’s unfunded vested bene-
fits as of the end of the last plan year 
ending before September 26, 1980, re-
duced as if those obligations were being 
fully amortized in level annual install-
ments over 15 years beginning with the 
first plan year ending on or after such 
date; and 

(2) The aggregate post-1980 change 
amount determined under section 
4211(c)(2)(C) of ERISA as if the em-
ployer had completely withdrawn in 
the year of the prior partial with-
drawal, reduced as if those obligations 
were being fully amortized in level an-
nual installments over the 5-year pe-
riod beginning with the plan year in 
which the prior partial withdrawal oc-
curred. 

(c) Employer’s allocable share of old li-
abilities. The sum of the amounts deter-
mined under paragraph (b) are multi-
plied by the two fractions described in 
this paragraph in order to determine 
the amount of old liabilities that was 
previously assessed against the em-
ployer. 

(1) The first fraction is the fraction 
determined under section 4206(a)(2) of 

ERISA for the prior partial with-
drawal. 

(2) The second fraction is a fraction, 
the numerator of which is the amount 
of the liability assessed against the 
employer for the prior partial with-
drawal, and the denominator of which 
is the product of— 

(i) The amount of unfunded vested 
benefits allocable to the employer as if 
it had completely withdrawn as of the 
date of the prior partial withdrawal 
(determined without regard to any ad-
justments), multiplied by— 

(ii) The fraction determined under 
section 4206(a)(2) of ERISA for the prior 
partial withdrawal. 

§ 4206.6 Amount of credit in plans 
using the rolling-5 method. 

In a plan that uses the rolling-5 allo-
cation method described in section 
4211(c)(3) of ERISA, the credit shall 
equal the amount of the liability as-
sessed for the prior partial withdrawal, 
reduced as if that amount was being 
fully amortized in level annual install-
ments over the 5-year period beginning 
with the plan year in which the prior 
partial withdrawal occurred. When an 
employer’s prior partial withdrawal li-
ability has been reduced or waived, this 
credit shall be adjusted in accordance 
with § 4206.8. 

§ 4206.7 Amount of credit in plans 
using the direct attribution method. 

In a plan that uses the direct attribu-
tion allocation method described in 
section 4211(c)(4) of ERISA, the credit 
shall equal the amount of the liability 
assessed for the prior partial with-
drawal, reduced as if that amount was 
being fully amortized in level annual 
installments beginning with the plan 
year in which the prior partial with-
drawal occurred, over the greater of 10 
years or the amortization period for 
the resulting base when the combined 
charge base and the combined credit 
base are offset under section 431(b)(5) of 
the Code. When an employer’s prior 
partial withdrawal liability has been 
reduced or waived, this credit shall be 
adjusted in accordance with § 4206.8. 

[61 FR 34086, July 1, 1996, as amended at 80 
FR 55009, Sept. 11, 2015] 
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§ 4206.8 Reduction of credit for abate-
ment or other reduction of prior 
partial withdrawal liability. 

(a) General. If an employer’s with-
drawal liability for a prior partial 
withdrawal has been reduced or waived, 
the credit determined pursuant to 
§§ 4206.4 through 4206.7 shall be adjusted 
in accordance with this section. 

(b) Computation. The adjusted credit 
is calculated by multiplying the credit 
determined under the preceding sec-
tions of this part by a fraction— 

(1) The numerator of which is the ex-
cess of the total partial withdrawal li-
ability of the employer for all partial 
withdrawals in prior years (excluding 
those partial withdrawals for which the 
credit is zero) over the present value of 
each abatement or other reduction of 
that prior withdrawal liability cal-
culated as of the date on which that 
prior partial withdrawal liability was 
determined; and 

(2) The denominator of which is the 
total partial withdrawal liability of the 
employer for all partial withdrawals in 
prior years (excluding those partial 
withdrawals for which the credit is 
zero). 

§ 4206.9 Amount of credit in plans 
using alternative allocation meth-
ods. 

A plan that has adopted an alter-
native method of allocating unfunded 
vested benefits pursuant to section 
4211(c)(5) of ERISA and part 4211 of this 
chapter shall adopt, by plan amend-
ment, a method of calculating the 
credit provided by § 4206.3 that is con-
sistent with the rules in §§ 4206.4 
through 4206.8 for plans using the stat-
utory allocation method most similar 
to the plan’s alternative allocation 
method. 

§ 4206.10 Special rule for 70-percent 
decline partial withdrawals. 

For the purposes of applying the 
rules in §§ 4206.4 through 4206.9 in any 
case in which either the prior or subse-
quent partial withdrawal resulted from 
a 70-percent contribution decline (or a 
35-percent decline in the case of certain 
retail food industry plans), the first 
year of the 3-year testing period shall 
be deemed to be the plan year in which 
the partial withdrawal occurred. 

PART 4207—REDUCTION OR WAIV-
ER OF COMPLETE WITHDRAWAL 
LIABILITY 

Sec. 
4207.1 Purpose and scope. 
4207.2 Definitions. 
4207.3 Abatement. 
4207.4 Withdrawal liability payments during 

pendency of abatement determination. 
4207.5 Requirements for abatement. 
4207.6 Partial withdrawals after reentry. 
4207.7 Liability for subsequent complete 

withdrawals and related adjustments for 
allocating unfunded vested benefits. 

4207.8 Liability for subsequent partial with-
drawals. 

4207.9 Special rules. 
4207.10 Plan rules for abatement. 
4207.11 Method of filing; method and date of 

issuance. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1387. 

SOURCE: 61 FR 34088, July 1, 1996, unless 
otherwise noted. 

§ 4207.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to prescribe rules, pursuant to sec-
tion 4207(a) of ERISA, for reducing or 
waiving the withdrawal liability of cer-
tain employers that have completely 
withdrawn from a multiemployer plan 
and subsequently resume covered oper-
ations under the plan. This part pre-
scribes rules pursuant to which the 
plan must waive the employer’s obliga-
tion to make future liability payments 
with respect to its complete with-
drawal and must calculate the amount 
of the employer’s liability for a partial 
or complete withdrawal from the plan 
after its reentry into the plan. This 
part also provides procedures, pursuant 
to section 4207(b) of ERISA, for plan 
sponsors of multiemployer plans to 
apply to PBGC for approval of plan 
amendments that provide for the re-
duction or waiver of complete with-
drawal liability under conditions other 
than those specified in section 4207(a) 
of ERISA and this part. 

(b) Scope. This part applies to multi-
employer plans covered under title IV 
of ERISA, and to employers that have 
completely withdrawn from such plans 
after September 25, 1980, and that have 
not, as of the date of their reentry into 
the plan, fully satisfied their obliga-
tion to pay withdrawal liability arising 
from the complete withdrawal. 
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§ 4207.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: employer, 
ERISA, IRS, Multiemployer Act, mul-
tiemployer plan, nonforfeitable benefit, 
PBGC, plan, and plan year. 

In addition, for purposes of this part: 
Complete withdrawal means a com-

plete withdrawal as described in sec-
tion 4203 of ERISA. 

Eligible employer means the employer, 
as defined in section 4001(b) of ERISA, 
as it existed on the date of its initial 
partial or complete withdrawal, as ap-
plicable. An eligible employer shall 
continue to be an eligible employer 
notwithstanding the occurrence of any 
of the following events: 

(1) A restoration involving a mere 
change in identity, form or place of or-
ganization, however effected; 

(2) A reorganization involving a liq-
uidation into a parent corporation; 

(3) A merger, consolidation or divi-
sion solely between (or among) trades 
or businesses (whether or not incor-
porated) of the employer; or 

(4) An acquisition by or of, or a merg-
er or combination with another trade 
or business. 

Partial withdrawal means a partial 
withdrawal as described in section 4205 
of ERISA. 

Period of withdrawal means the plan 
year in which the employer completely 
withdrew from the plan, the plan year 
in which the employer reentered the 
plan and all intervening plan years. 

Unfunded vested benefits means, as de-
scribed in section 4213(c) of ERISA, the 
amount by which the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the assets of the 
plan. 

[61 FR 34088, July 1, 1996, as amended at 86 
FR 1270, Jan. 8, 2021] 

§ 4207.3 Abatement. 

(a) General. Whenever an eligible em-
ployer that has completely withdrawn 
from a multiemployer plan reenters 
the plan, it may apply to the plan for 
abatement of its complete withdrawal 
liability. Applications shall be filed by 
the date of the first scheduled with-
drawal liability payment falling due 
after the employer resumes covered op-
erations or, if later, the fifteenth cal-

endar day after the employer resumes 
covered operations. Applications shall 
identify the eligible employer, the 
withdrawn employer, if different, the 
date of withdrawal, and the date of re-
sumption of covered operations. Upon 
receiving an application for abatement, 
the plan sponsor shall determine, in ac-
cordance with paragraph (b) of this sec-
tion, whether the employer satisfies 
the requirements for abatement of its 
complete withdrawal liability under 
§ 4207.5, § 4207.9, or a plan amendment 
which has been approved by PBGC pur-
suant to § 4207.10. If the plan sponsor 
determines that the employer satisfies 
the requirements for abatement of its 
complete withdrawal liability, the pro-
visions of paragraph (c) of this section 
shall apply. If the plan sponsor deter-
mines that the employer does not sat-
isfy the requirements for abatement of 
its complete withdrawal liability, the 
provisions of paragraphs (d) and (e) of 
this section shall apply. 

(b) Determination of abatement. As 
soon as practicable after an eligible 
employer that completely withdrew 
from a multiemployer plan applies for 
abatement, the plan sponsor shall de-
termine whether the employer satisfies 
the requirements for abatement of its 
complete withdrawal liability under 
this part and shall notify the employer 
in writing of its determination and of 
the consequences of its determination, 
as described in paragraphs (c) or (d) 
and (e) of this section, as appropriate. 
If a bond or escrow has been provided 
to the plan under § 4207.4, the plan 
sponsor shall send a copy of the notice 
to the bonding or escrow agent. 

(c) Effects of abatement. If the plan 
sponsor determines that the employer 
satisfies the requirements for abate-
ment of its complete withdrawal liabil-
ity under this part, then— 

(1) The employer shall have no obli-
gation to make future withdrawal li-
ability payments to the plan with re-
spect to its complete withdrawal; 

(2) The employer’s liability for a sub-
sequent withdrawal shall be deter-
mined in accordance with § 4207.7 or 
§ 4207.8, as applicable; 

(3) Any bonds furnished under § 4207.4 
shall be cancelled and any amounts 
held in escrow under § 4207.4 shall be re-
funded to the employer; and 
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(4) Any withdrawal liability pay-
ments due after the reentry and made 
by the employer to the plan shall be re-
funded by the plan without interest. 

(d) Effects of non-abatement. If the 
plan sponsor determines that the em-
ployer does not satisfy the require-
ments for abatement of its complete 
withdrawal liability under this part, 
then— 

(1) The bond or escrow furnished 
under § 4207.4 shall be paid to the plan 
within 30 days after the date of the 
plan sponsor’s notice under paragraph 
(b) of this section; 

(2) The employer shall pay to the 
plan within 30 days after the date of 
the plan sponsor’s notice under para-
graph (b) of this section, the amount of 
its withdrawal liability payment or 
payments, with respect to which the 
bond or escrow was furnished, in excess 
of the bond or escrow; 

(3) The employer shall resume mak-
ing its withdrawal liability payments 
as they are due to the plan; and 

(4) The employer shall be treated as a 
new employer for purposes of any fu-
ture application of the withdrawal li-
ability rules in sections 4201–4225 of 
title IV of ERISA with respect to its 
participation in the plan after its re-
entry into the plan, except that in 
plans using the ‘‘direct attribution’’ 
method (section 4211(c)(4) of ERISA), 
the nonforfeitable benefits attributable 
to service with the employer shall in-
clude nonforfeitable benefits attrib-
utable to service prior to reentry that 
were not nonforfeitable at that time. 

(e) Collection of payments due and re-
view of non-abatement determination. 
The rules in part 4219, subpart C, of 
this chapter (relating to overdue, de-
faulted, and overpaid withdrawal li-
ability) shall apply with respect to all 
payments required to be made under 
paragraphs (d)(2) and (d)(3) of this sec-
tion. For this purpose, a payment re-
quired to be made under paragraph 
(d)(2) shall be treated as a withdrawal 
liability payment due on the 30th day 
after the date of the plan sponsor’s no-
tice under paragraph (b) of this section. 

(1) Review of non-abatement determina-
tion. A plan sponsor’s determination 
that the employer does not satisfy the 
requirements for abatement under this 
part shall be subject to plan review 

under section 4219(b)(2) of ERISA and 
to arbitration under section 4221 of 
ERISA, within the times prescribed by 
those sections. For this purpose, the 
plan sponsor’s notice under paragraph 
(b) of this section shall be treated as a 
demand under section 4219(b)(1) of 
ERISA. 

(2) Determination of abatement. If the 
plan sponsor or an arbitrator deter-
mines that the employer satisfies the 
requirements for abatement of its com-
plete withdrawal liability under this 
part, the plan sponsor shall imme-
diately refund the following payments 
(plus interest, except as indicated 
below, determined in accordance with 
§ 4219.31(d) of this chapter as if the pay-
ments were overpayments of with-
drawal liability) to the employer in a 
lump sum: 

(i) The amount of the employer’s 
withdrawal liability payment or pay-
ments, without interest, due after its 
reentry and made by the employer. 

(ii) The bond or escrow paid to the 
plan under paragraph (d)(1) of this sec-
tion. 

(iii) The amount of the employer’s 
withdrawal liability payment or pay-
ments in excess of the bond or escrow, 
paid to the plan under paragraph (d)(2) 
of this section. 

(iv) Any withdrawal liability pay-
ment made by the employer to the plan 
pursuant to paragraph (d)(3) of this sec-
tion after the plan sponsor’s notice 
under paragraph (b) of this section. 

§ 4207.4 Withdrawal liability payments 
during pendency of abatement de-
termination. 

(a) General rule. An eligible employer 
that completely withdraws from a mul-
tiemployer plan and subsequently reen-
ters the plan may, in lieu of making 
withdrawal liability payments due 
after its reentry, provide a bond to, or 
establish an escrow account for, the 
plan that satisfies the requirements of 
paragraph (b) of this section or any 
plan rules adopted under paragraph (d) 
of this section, pending a determina-
tion by the plan sponsor under 
§ 4207.3(b) of whether the employer sat-
isfies the requirements for abatement 
of its complete withdrawal liability. 
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An employer that applies for abate-
ment and neither provides a bond/es-
crow nor pays its withdrawal liability 
payments remains eligible for abate-
ment. 

(b) Bond/escrow. The bond or escrow 
allowed by this section shall be in an 
amount equal to 70 percent of the with-
drawal liability payments that would 
otherwise be due. The bond or escrow 
relating to each payment shall be fur-
nished before the due date of that pay-
ment. A single bond or escrow may be 
provided for more than one payment 
due during the pendency of the plan 
sponsor’s determination. The bond or 
escrow agreement shall provide that if 
the plan sponsor determines that the 
employer does not satisfy the require-
ments for abatement of its complete 
withdrawal liability under this part, 
the bond or escrow shall be paid to the 
plan upon notice from the plan sponsor 
to the bonding or escrow agent. A bond 
provided under this paragraph shall be 
issued by a corporate surety company 
that is an acceptable surety for pur-
poses of section 412 of ERISA. 

(c) Notice of bond/escrow. Concur-
rently with posting a bond or estab-
lishing an escrow account under para-
graph (b) of this section, the employer 
shall notify the plan sponsor. The no-
tice shall include a statement of the 
amount of the bond or escrow, the 
scheduled payment or payments with 
respect to which the bond or escrow is 
being furnished, and the name and ad-
dress of the bonding or escrow agent. 

(d) Plan amendments concerning bond/ 
escrow. A plan may, by amendment, 
adopt rules decreasing the amount 
specified in paragraph (b) of a bond or 
escrow allowed under this section. A 
plan amendment adopted under this 
paragraph may be applied only to the 
extent that it is consistent with the 
purposes of ERISA. 

§ 4207.5 Requirements for abatement. 

(a) General rule. Except as provided in 
§ 4207.9 (d) and (e) (pertaining to acqui-
sitions, mergers and other combina-
tions), an eligible employer that com-
pletely withdraws from a multiem-
ployer plan and subsequently reenters 
the plan shall have its liability for that 
withdrawal abated in accordance with 
§ 4207.3(c) if the employer resumes cov-

ered operations under the plan, and the 
number of contribution base units with 
respect to which the employer has an 
obligation to contribute under the plan 
for the measurement period (as defined 
in paragraph (b) of this section) after it 
resumes covered operations exceeds 30 
percent of the number of contribution 
base units with respect to which the 
employer had an obligation to con-
tribute under the plan for the base year 
(as defined in paragraph (c) of this sec-
tion). 

(b) Measurement period. If the em-
ployer resumes covered operations 
under the plan at least six full months 
prior to the end of a plan year and 
would satisfy the test in paragraph (a) 
based on its contribution base units for 
that plan year, then the measurement 
period shall be the period from the date 
it resumes covered operations until the 
end of that plan year. If the employer 
would not satisfy this test, or if the 
employer resumes covered operations 
under the plan less than six full 
months prior to the end of the plan 
year, the measurement period shall be 
the first twelve months after it re-
sumes covered operations. 

(c) Base year. For purposes of para-
graph (a) of this section, the employ-
er’s number of contribution base units 
for the base year is the average number 
of contribution base units for the two 
plan years in which its contribution 
base units were the highest, within the 
five plan years immediately preceding 
the year of its complete withdrawal. 

§ 4207.6 Partial withdrawals after re-
entry. 

(a) General rule. For purposes of de-
termining whether there is a partial 
withdrawal of an eligible employer 
whose liability is abated under this 
part upon the employer’s reentry into 
the plan or at any time thereafter, the 
plan sponsor shall apply the rules in 
section 4205 of ERISA, as modified by 
the rules in this section, and section 
108 of the Multiemployer Act. A partial 
withdrawal of an employer whose li-
ability is abated under this part may 
occur under these rules upon the em-
ployer’s reentry into the plan. How-
ever, a plan sponsor may not demand 
payment of withdrawal liability for a 
partial withdrawal occurring upon the 
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employer’s reentry before the plan 
sponsor has determined that the em-
ployer’s liability for its complete with-
drawal is abated under this part and 
has so notified the employer in accord-
ance with § 4207.3(b). 

(b) Partial withdrawal—70-percent con-
tribution decline. The plan sponsor shall 
determine whether there is a partial 
withdrawal described in section 
4205(a)(1) of ERISA (relating to a 70- 
percent contribution decline) in ac-
cordance with the rules in section 4205 
of ERISA and section 108 of the Multi-
employer Act, as modified by the rules 
in this paragraph, and shall determine 
the amount of an employer’s liability 
for that partial withdrawal in accord-
ance with the rules in § 4207.8(b). 

(1) Definition of ‘‘3-year testing pe-
riod.’’ For purposes of section 4205(b)(1) 
of ERISA, the term ‘‘3-year testing pe-
riod’’ means the period consisting of 
the plan year for which the determina-
tion is made and the two immediately 
preceding plan years, excluding any 
plan year during the period of with-
drawal. 

(2) Contribution base units for high base 
year. For purposes of section 4205(b)(1) 
of ERISA and except as provided in sec-
tion 108(d)(3) of the Multiemployer Act, 
in determining the number of contribu-
tion base units for the high base year, 
if the five plan years immediately pre-
ceding the beginning of the 3-year test-
ing period include a plan year during 
the period of withdrawal, the number 
of contribution base units for each 
such year of withdrawal shall be 
deemed to be the greater of— 

(i) The employer’s contribution base 
units for that plan year; or 

(ii) The average of the employer’s 
contribution base units for the three 
plan years preceding the plan year in 
which the employer completely with-
drew from the plan. 

(c) Partial withdrawal—partial ces-
sation of contribution obligation. The 
plan sponsor shall determine whether 
there is a partial withdrawal described 
in section 4205(a)(2) of ERISA (relating 
to a partial cessation of the employer’s 
contribution obligation) in accordance 
with the rules in section 4205 of ERISA, 
as modified by the rules in this para-
graph, and section 108 of the Multiem-
ployer Act. In making this determina-

tion, the sponsor shall exclude all plan 
years during the period of withdrawal. 
A partial withdrawal under this para-
graph can occur no earlier than the 
plan year of reentry. If the sponsor de-
termines that there was a partial with-
drawal, it shall determine the amount 
of an employer’s liability for that par-
tial withdrawal in accordance with the 
rules in § 4207.8(c). 

§ 4207.7 Liability for subsequent com-
plete withdrawals and related ad-
justments for allocating unfunded 
vested benefits. 

(a) General. When an eligible em-
ployer that has had its liability for a 
complete withdrawal abated under this 
part completely withdraws from the 
plan, the employer’s liability for that 
subsequent withdrawal shall be deter-
mined in accordance with the rules in 
sections 4201–4225 of title IV, as modi-
fied by the rules in this section, and 
section 108 of the Multiemployer Act. 
In the case of a combination described 
in § 4207.9(d), the modifications de-
scribed in this section shall be applied 
only with respect to that portion of the 
eligible employer that had previously 
withdrawn from the plan. In the case of 
a combination described in § 4207.9(e), 
the modifications shall be applied sepa-
rately with respect to each previously 
withdrawn employer that comprises 
the eligible employer. In addition, 
when a plan has abated the liability of 
a reentered employer, if the plan uses 
either the ‘‘presumptive’’ or the ‘‘di-
rect attribution’’ method (section 
4211(b) or (c)(4), respectively) for allo-
cating unfunded vested benefits, the 
plan shall modify those allocation 
methods as described in this section in 
allocating unfunded vested benefits to 
any employer that withdraws from the 
plan after the reentry. 

(b) Allocation of unfunded vested bene-
fits for subsequent withdrawal in plans 
using ‘‘presumptive’’ method. In a plan 
using the ‘‘presumptive’’ allocation 
method under section 4211(b) of ERISA, 
the amount of unfunded vested benefits 
allocable to a reentered employer for a 
subsequent withdrawal shall equal the 
sum of— 

(1) The unamortized amount of the 
employer’s allocable shares of the 
amounts described in section 4211(b)(1), 
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for the plan years preceding the initial 
withdrawal, determined as if the em-
ployer had not previously withdrawn; 

(2) The sum of the unamortized an-
nual credits attributable to the year of 
the initial withdrawal and each suc-
ceeding year ending prior to reentry; 
and 

(3) The unamortized amount of the 
employer’s allocable shares of the 
amounts described in section 
4211(b)(1)(A) and (C) for plan years end-
ing after its reentry. For purposes of 
paragraph (b)(2), the annual credit for a 
plan year is the amount by which the 
employer’s withdrawal liability pay-
ments for the year exceed the greater 
of the employer’s imputed contribu-
tions or actual contributions for the 
year. The employer’s imputed con-
tributions for a year shall equal the av-
erage annual required contributions of 
the employer for the three plan years 
preceding the initial withdrawal. The 
amount of the credit for a plan year is 
reduced by 5 percent of the original 
amount for each succeeding plan year 
ending prior to the year of the subse-
quent withdrawal. 

(c) Allocation of unfunded vested bene-
fits for subsequent withdrawal in plans 
using ‘‘modified presumptive’’ or ‘‘rolling- 
5’’ method. In a plan using either the 
‘‘modified presumptive’’ allocation 
method under section 4211(c)(2) of 
ERISA or the ‘‘rolling-5’’ method under 
section 4211(c)(3), the amount of un-
funded vested benefits allocable to a 
reentered employer for a subsequent 
withdrawal shall equal the sum of— 

(1) The amount determined under 
section 4211 (c)(2) or (c)(3) of ERISA, as 
appropriate, as if the date of reentry 
were the employer’s initial date of par-
ticipation in the plan; and 

(2) The outstanding balance, as of the 
date of reentry, of the unfunded vested 
benefits allocated to the employer for 
its previous withdrawal (as defined in 
paragraph (c)(2)(i) of this section) re-
duced as if that amount were being 
fully amortized in level annual install-
ments, at the plan’s funding rate as of 
the date of reentry, over the period de-
scribed in paragraph (c)(2)(ii), begin-
ning with the first plan year after re-
entry. 

(i) The outstanding balance of the 
unfunded vested benefits allocated to 

an employer for its previous with-
drawal is the excess of the amount de-
termined under section 4211 (c)(2) or 
(c)(3) of ERISA as of the end of the plan 
year in which the employer initially 
withdrew, accumulated with interest 
at the plan’s funding rate for that year, 
from that year to the date of reentry, 
over the withdrawal liability payments 
made by the employer, accumulated 
with interest from the date of payment 
to the date of reentry at the plan’s 
funding rate for the year of entry. 

(ii) The period referred to in para-
graph (c)(2) for plans using the modi-
fied presumptive method is the greater 
of five years, or the number of full plan 
years remaining on the amortization 
schedule under section 4211(c)(2)(B)(i) 
of ERISA. For plans using the rolling- 
5 method, the period is five years. 

(d) Adjustments applicable to all em-
ployers in plans using ‘‘presumptive’’ 
method. In a plan using the ‘‘presump-
tive’’ allocation method under section 
4211(b) of ERISA, when the plan has 
abated the withdrawal liability of a re-
entered employer pursuant to this 
part, the following adjustments to the 
allocation method shall be made in 
computing the unfunded vested bene-
fits allocable to any employer that 
withdraws from the plan in a plan year 
beginning after the reentry: 

(1) The sum of the unamortized 
amounts of the annual credits of a re-
entered employer shall be treated as a 
reallocated amount under section 
4211(b)(4) of ERISA in the plan year in 
which the employer reenters. 

(2) In the event that the 5-year period 
used to compute the denominator of 
the fraction described in section 4211 
(b)(2)(E) and (b)(4)(D) of ERISA in-
cludes a year during the period of with-
drawal of a reentered employer, the 
contributions for a year during the pe-
riod of withdrawal shall be adjusted to 
include any actual or imputed con-
tributions of the employer, as deter-
mined under paragraph (b) of this sec-
tion. 

(e) Adjustments applicable to all em-
ployers in plans using ‘‘direct attribu-
tion’’ method. In a plan using the ‘‘di-
rect attribution’’ method under section 
4211(c)(4) of ERISA, when the plan has 
abated the withdrawal liability of a re-
entered employer pursuant to this 
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part, the following adjustments to the 
allocation method shall be made in 
computing the unfunded vested bene-
fits allocable to any employer that 
withdraws from the plan in a plan year 
beginning after the reentry: 

(1) The nonforfeitable benefits attrib-
utable to service with a reentered em-
ployer prior to its initial withdrawal 
shall be treated as benefits that are at-
tributable to service with that em-
ployer. 

(2) For purposes of section 
4211(c)(4)(D)(ii) and (iii) of ERISA, 
withdrawal liability payments made by 
a reentered employer shall be treated 
as contributions made by the reentered 
employer. 

(f) Plans using alternative allocation 
methods under section 4211(c)(5). A plan 
that has adopted an alternative meth-
od of allocating unfunded vested bene-
fits pursuant to section 4211(c)(5) of 
ERISA and part 4211 of this chapter 
shall adopt by plan amendment a 
method of determining a reentered em-
ployer’s allocable share of the plan’s 
unfunded vested benefits upon its sub-
sequent withdrawal. The method shall 
treat the reentered employer and other 
withdrawing employers in a manner 
consistent with the treatment under 
the paragraph(s) of this section appli-
cable to plans using the statutory allo-
cation method most similar to the 
plan’s alternative allocation method. 

(g) Adjustments to amount of annual 
withdrawal liability payments for subse-
quent withdrawal. For purposes of sec-
tion 4219(c)(1)(C)(i)(I) and (ii)(I) of 
ERISA, in determining the amount of 
the annual withdrawal liability pay-
ments for a subsequent complete with-
drawal, if the period of ten consecutive 
plan years ending before the plan year 
in which the withdrawal occurs in-
cludes a plan year during the period of 
withdrawal, the employer’s number of 
contribution base units, used in section 
4219(c)(1)(C)(i)(I), or the required em-
ployer contributions, used in section 
4219(c)(1)(C)(ii)(I), for each such plan 
year during the period of withdrawal 
shall be deemed to be the greater of— 

(1) The employer’s contribution base 
units or the required employer con-
tributions, as applicable, for that year; 
or 

(2) The average of the employer’s 
contribution base units or of the re-
quired employer contributions, as ap-
plicable, for those plan years not dur-
ing the period of withdrawal, within 
the ten consecutive plan years ending 
before the plan year in which the em-
ployer’s subsequent complete with-
drawal occurred. 

§ 4207.8 Liability for subsequent par-
tial withdrawals. 

(a) General. When an eligible em-
ployer that has had its liability for a 
complete withdrawal abated under this 
part partially withdraws from the plan, 
the employer’s liability for that subse-
quent partial withdrawal shall be de-
termined in accordance with the rules 
in sections 4201–4225 of ERISA, as modi-
fied by the rules in § 4207.7 (b) through 
(g) of this part and the rules in this 
section, and section 108 of the Multiem-
ployer Act. 

(b) Liability for a 70-percent contribu-
tion decline. The amount of an employ-
er’s liability under section 4206(a) (re-
lating to the calculation of liability for 
a partial withdrawal), section 4208 (re-
lating to the reduction of liability for a 
partial withdrawal) and section 
4219(c)(1) (relating to the schedule of 
partial withdrawal liability payments) 
of ERISA, for a subsequent partial 
withdrawal described in section 
4205(a)(1) of ERISA (relating to a 70- 
percent contribution decline) shall be 
modified in accordance with the rules 
in this paragraph. 

(1) Definition of ‘‘3-year testing pe-
riod.’’ For purposes of sections 4206(a) 
and 4219(c)(1) of ERISA, and paragraphs 
(b)(2)–(b)(4) of this section, the term ‘‘3- 
year testing period’’ means the period 
consisting of the plan year for which 
the determination is made and the two 
immediately preceding plan years, ex-
cluding any plan year during the period 
of withdrawal. 

(2) Determination date of section 4211 
allocable share. For purposes of section 
4206(a)(1)(B) of ERISA, the amount de-
termined under section 4211 shall be de-
termined as if the employer had with-
drawn from the plan in a complete 
withdrawal on the last day of the first 
plan year in the 3-year testing period 
or the last day of the plan year in 
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which the employer reentered the plan, 
whichever is later. 

(3) Calculation of fractional share of 
section 4211 amount. For purposes of sec-
tions 4206(a)(2)(B)(ii) and 
4219(c)(1)(E)(ii) of ERISA, if the five 
plan years immediately preceding the 
beginning of the 3-year testing period 
include a plan year during the period of 
withdrawal, then, in determining the 
denominator of the fraction described 
in section 4206(a)(2), the employer’s 
contribution base units for each such 
year of withdrawal shall be deemed to 
be the greater of— 

(i) The employer’s contribution base 
units for that plan year; or 

(ii) The average of the employer’s 
contribution base units for the three 
plan years preceding the plan year in 
which the employer completely with-
drew from the plan. 

(4) Contribution base units for high base 
year. If the five plan years immediately 
preceding the beginning of the 3-year 
testing period include a plan year dur-
ing the period of withdrawal, then for 
purposes of section 4208 (a) and (b)(1) of 
ERISA, the number of contribution 
base units for the high base year shall 
be the number of contribution base 
units determined under paragraph 
(b)(3) of this section. 

(c) Liability for partial cessation of con-
tribution obligation. The amount of an 
employer’s liability under section 
4206(a) (relating to the calculation of 
liability for a partial withdrawal) and 
section 4219(c)(1) (relating to the 
amount of the annual partial with-
drawal liability payments) of ERISA, 
for a subsequent partial withdrawal de-
scribed in section 4205(a)(2) of ERISA 
(relating to a partial cessation of the 
contribution obligation) shall be modi-
fied in accordance with the rules in 
this paragraph. For purposes of sec-
tions 4206(a)(2)(B)(i) and 4219(c)(1)(E)(ii) 
of ERISA, if the five plan years imme-
diately preceding the plan year in 
which the partial withdrawal occurs in-
clude a plan year during the period of 
withdrawal, the denominator of the 
fraction described in section 4206(a)(2) 
shall be determined in accordance with 
the rule set forth in paragraph (b)(3) of 
this section. 

§ 4207.9 Special rules. 

(a) Employer that has withdrawn and 
reentered the plan before the effective 
date of this part. This part shall apply, 
in accordance with the rules in this 
paragraph, with respect to an eligible 
employer that completely withdraws 
from a multiemployer plan after Sep-
tember 25, 1980, and is performing cov-
ered work under the plan on the effec-
tive date of this part. Upon the applica-
tion of an employer described in the 
preceding sentence, the plan sponsor of 
a multiemployer plan shall determine 
whether the employer satisfies the re-
quirements for abatement of its com-
plete withdrawal liability under this 
part. Pending the plan sponsor’s deter-
mination, the employer may provide 
the plan with a bond or escrow that 
satisfies the requirements of § 4207.4, in 
lieu of making its withdrawal liability 
payments due after its application for 
an abatement determination. The plan 
sponsor shall notify the employer in 
writing of its determination and the 
consequences of its determination as 
described in § 4207.3 (c) or (d) and (e), as 
applicable. If the plan sponsor deter-
mines that the employer qualifies for 
abatement, only withdrawal liability 
payments made prior to the employer’s 
reentry shall be retained by the plan; 
payments made by the employer after 
its reentry shall be refunded to the em-
ployer, with interest on those made 
prior to the application for abatement, 
in accordance with § 4207.3(e)(2). If a 
bond or escrow has been provided to 
the plan in accordance with § 4207.4, the 
plan sponsor shall send a copy of the 
notice to the bonding or escrow agent. 
Sections 4207.6 through 4207.8 shall 
apply with respect to the employer’s 
subsequent complete withdrawal occur-
ring on or after the effective date of 
this part, or partial withdrawal occur-
ring either before or after that date. 
This paragraph shall not negate rea-
sonable actions taken by plans prior to 
the effective date of this part under 
plan rules implementing section 4207(a) 
of ERISA that were validly adopted 
pursuant to section 405 of the Multiem-
ployer Act. 

(b) Employer with multiple complete 
withdrawals that has reentered the plan 
before effective date of this part. If an 
employer described in paragraph (a) of 
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this section has completely withdrawn 
from a multiemployer plan on two or 
more occasions before the effective 
date of this part, the rules in para-
graph (a) of this section shall be ap-
plied as modified by this paragraph. 

(1) The plan sponsor shall determine 
whether the employer satisfies the re-
quirements for abatement under § 4207.5 
based on the most recent complete 
withdrawal. 

(2) If the employer satisfies the re-
quirements for abatement, the employ-
er’s liability with respect to all pre-
vious complete withdrawals shall be 
abated. 

(3) If the liability is abated, §§ 4207.6 
and 4207.7 shall be applied as if the em-
ployer’s earliest complete withdrawal 
were its initial complete withdrawal. 

(c) Employer with multiple complete 
withdrawals that has not reentered the 
plan as of the effective date of this part. 
If an eligible employer has completely 
withdrawn from a multiemployer plan 
on two or more occasions between Sep-
tember 26, 1980, and the effective date 
of this part and is not performing cov-
ered work under the plan on the effec-
tive date of this regulation, the rules 
in this part shall apply, subject to the 
modifications specified in paragraphs 
(b)(1)–(b)(3) of this section, upon the 
employer’s reentry into the plan. 

(d) Combination of withdrawn employer 
with contributing employer. If a with-
drawn employer merges or otherwise 
combines with an employer that has an 
obligation to contribute to the plan 
from which the first employer with-
drew, the combined entity is the eligi-
ble employer, and the rules of § 4207.5 
shall be applied— 

(1) By subtracting from the measure-
ment period contribution base units 
the contribution base units for which 
the non-withdrawn portion of the em-
ployer was obligated to contribute in 
the last plan year ending prior to the 
combination; 

(2) By determining the base year con-
tribution base units solely by reference 
to the contribution base units of the 
withdrawn portion of the employer; 
and 

(3) By using the date of the combina-
tion, rather than the date of resump-
tion of covered operations, to begin the 
measurement period. 

(e) Combination of two or more with-
drawn employers. If two or more with-
drawn employers merge or otherwise 
combine, the combined entity is the el-
igible employer, and the rules of § 4207.5 
shall be applied by combining the num-
ber of contribution base units with re-
spect to which each portion of the em-
ployer had an obligation to contribute 
under the plan for its base year. How-
ever, the combined number of contribu-
tion base units shall not include con-
tribution base units of a withdrawn 
portion of the employer that had fully 
paid its withdrawal liability as of the 
date of the resumption of covered oper-
ations. 

§ 4207.10 Plan rules for abatement. 

(a) General rule. Subject to the ap-
proval of the PBGC, a plan may, by 
amendment, adopt rules for the reduc-
tion or waiver of complete withdrawal 
liability under conditions other than 
those specified in §§ 4207.5 and 4207.9 (c) 
and (d), provided that such conditions 
relate to events occurring or factors 
existing subsequent to a complete 
withdrawal year. The request for PBGC 
approval shall be filed after the amend-
ment is adopted. A plan amendment 
under this section may not be put into 
effect until it is approved by the PBGC. 
However, an amendment that is ap-
proved by the PBGC may apply retro-
actively to the date of the adoption of 
the amendment. PBGC approval shall 
also be required for any subsequent 
modification of the amendment, other 
than repeal of the amendment. Sec-
tions 4207.6, 4207.7, and 4207.8 shall 
apply to all subsequent partial with-
drawals after a reduction or waiver of 
complete withdrawal liability under a 
plan amendment approved by the 
PBGC pursuant to this section. 

(b) Who may request. The plan spon-
sor, or a duly authorized representative 
acting on behalf of the plan sponsor, 
shall sign and submit the request. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request shall 
contain the following information: 

(1) The name and address of the plan 
for which the plan amendment is being 
submitted and the telephone number of 
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the plan sponsor or its duly authorized 
representative. 

(2) The nine-digit Employer Identi-
fication Number (EIN) assigned to the 
plan sponsor by the IRS and the three- 
digit Plan Identification Number (PN) 
assigned to the plan by the plan spon-
sor, and, if different, the EIN and PN 
last filed with the PBGC. If no EIN or 
PN has been assigned, that should be 
indicated. 

(3) A copy of the executed amend-
ment, including— 

(i) The date on which the amendment 
was adopted; 

(ii) The proposed effective date; and 

(iii) The full text of the rules on the 
reduction or waiver of complete with-
drawal liability. 

(4) A copy of the most recent actu-
arial valuation report of the plan. 

(5) A statement certifying that no-
tice of the adoption of the amendment 
and of the request for approval filed 
under this section has been given to all 
employers that have an obligation to 
contribute under the plan and to all 
employee organizations representing 
employees covered under the plan. 

(e) Supplemental information. In addi-
tion to the information described in 
paragraph (d) of this section, a plan 
may submit any other information 
that it believes it pertinent to its re-
quest. The PBGC may require the plan 
sponsor to submit any other informa-
tion that the PBGC determines it needs 
to review a request under this section. 

(f) Criteria for PBGC approval. The 
PBGC shall approve a plan amendment 
authorized by paragraph (a) of this sec-
tion if it determines that the rules 
therein are consistent with the pur-
poses of ERISA. An abatement rule is 
not consistent with the purposes of 
ERISA if— 

(1) Implementation of the rule would 
be adverse to the interest of plan par-
ticipants and beneficiaries; or 

(2) The rule would increase the 
PBGC’s risk of loss with respect to the 
plan. 

(Approved by the Office of Management and 
Budget under control number 1212–0044) 

[61 FR 34088, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4207.11 Method of filing; method and 
date of issuance. 

(a) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(b) Method of issuance. The PBGC ap-
plies the rules in subpart B of part 4000 
of this chapter to determine permis-
sible methods of issuance under this 
part. 

(c) Date of issuance. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
an issuance under this part was pro-
vided. 

[68 FR 61355, Oct. 28, 2003] 

PART 4208—REDUCTION OR WAIV-
ER OF PARTIAL WITHDRAWAL LI-
ABILITY 

Sec. 
4208.1 Purpose and scope. 
4208.2 Definitions. 
4208.3 Abatement. 
4208.4 Conditions for abatement. 
4208.5 Withdrawal liability payments during 

pendency of abatement determination. 
4208.6 Computation of reduced annual par-

tial withdrawal liability payment. 
4208.7 Adjustment of withdrawal liability 

for subsequent withdrawals. 
4208.8 Multiple partial withdrawals in one 

plan year. 
4208.9 Plan adoption of additional abate-

ment conditions. 
4208.10 Method of filing; method and date of 

issuance. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1388(c) and 
(e). 

SOURCE: 61 FR 34093, July 1, 1996, unless 
otherwise noted. 

§ 4208.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to establish rules for reducing or 
waiving the liability of certain employ-
ers that have partially withdrawn from 
a multiemployer pension plan. 

(b) Scope. This part applies to multi-
employer pension plans covered under 
title IV of ERISA and to employers 
that have partially withdrawn from 
such plans after September 25, 1980, and 
that have not, as of the date on which 
they satisfy the conditions for reducing 
or eliminating their partial withdrawal 
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liability, fully satisfied their obliga-
tion to pay that partial withdrawal li-
ability. This rule shall not negate rea-
sonable actions taken by plans prior to 
the effective date of this part under 
plan rules implementing section 4208 of 
ERISA that were validly adopted pur-
suant to section 405 of the Multiem-
ployer Act. 

§ 4208.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: employer, 
ERISA, IRS, Multiemployer Act, mul-
tiemployer plan, PBGC, plan, and plan 
year. 

In addition, for purposes of this part: 
Complete withdrawal means a com-

plete withdrawal as described in sec-
tion 4203 of ERISA. 

Eligible employer means the employer, 
as defined in section 4001(b) of ERISA, 
as it existed on the date of its initial 
partial or complete withdrawal, as ap-
plicable. An eligible employer shall 
continue to be an eligible employer 
notwithstanding the occurrence of any 
of the following events: 

(1) A restoration involving a mere 
change in identity, form or place of or-
ganization, however effected; 

(2) A reorganization involving a liq-
uidation into a parent corporation; 

(3) A merger, consolidation or divi-
sion solely between (or among) trades 
or businesses (whether or not incor-
porated) of the employer; or 

(4) An acquisition by or of, or a merg-
er or combination with another trade 
or business. 

Partial withdrawal means a partial 
withdrawal as described in section 4205 
of ERISA. 

Partial withdrawal year means the 
third year of the 3-year testing period 
in the case of a partial withdrawal 
caused by a 70-percent contribution de-
cline, or the year of the partial ces-
sation in the case of a partial with-
drawal caused by a partial cessation of 
the employer’s contribution obligation. 

§ 4208.3 Abatement. 

(a) General. Whenever an eligible em-
ployer that has partially withdrawn 
from a multiemployer plan satisfies 
the requirements in § 4208.4 for the re-
duction or waiver of its partial with-
drawal liability, it may apply to the 

plan for abatement of its partial with-
drawal liability. Applications shall 
identify the eligible employer, the 
withdrawn employer (if different), the 
date of withdrawal, and the basis for 
reduction or waiver of its withdrawal 
liability. Upon receiving a complete 
application for abatement, the plan 
sponsor shall determine, in accordance 
with paragraph (b) of this section, 
whether the employer satisfies the re-
quirements for abatement of its partial 
withdrawal liability under § 4208.4. If 
the plan sponsor determines that the 
employer satisfies the requirements for 
abatement of its partial withdrawal li-
ability, the provisions of paragraph (c) 
of this section shall apply. If the plan 
sponsor determines that the employer 
does not satisfy the requirements for 
abatement of its partial withdrawal li-
ability, the provisions of paragraphs (d) 
and (e) of this section shall apply. 

(b) Determination of abatement. Within 
60 days after an eligible employer that 
partially withdrew from a multiem-
ployer plan applies for abatement in 
accordance with paragraph (a) of this 
section, the plan sponsor shall deter-
mine whether the employer satisfies 
the requirements for abatement of its 
partial withdrawal liability under 
§ 4208.4 and shall notify the employer in 
writing of its determination and of the 
consequences of its determination, as 
described in paragraphs (c) or (d) and 
(e) of this section, as appropriate. If a 
bond or escrow has been provided to 
the plan under § 4208.5 of this part, the 
plan sponsor shall send a copy of the 
notice to the bonding or escrow agent. 

(c) Effects of abatement. If the plan 
sponsor determines that the employer 
satisfies the requirements for abate-
ment of its partial withdrawal liability 
under § 4208.4, then— 

(1) The employer’s partial withdrawal 
liability shall be eliminated or its an-
nual partial withdrawal liability pay-
ments shall be reduced in accordance 
with § 4208.6, as applicable; 

(2) The employer’s liability for a sub-
sequent withdrawal shall be deter-
mined in accordance with § 4208.7; 

(3) Any bonds furnished under § 4208.5 
shall be canceled and any amounts held 
in escrow under § 4208.5 shall be re-
funded to the employer; and 
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(4) Any withdrawal liability pay-
ments originally due and paid after the 
end of the plan year in which the con-
ditions for abatement were satisfied, in 
excess of the amount due under this 
part after that date shall be credited to 
the remaining withdrawal liability 
payments, if any, owed by the em-
ployer, beginning with the first pay-
ment due after the revised payment 
schedule is issued pursuant to this 
paragraph. If the credited amount is 
greater than the outstanding amount 
of the employer’s partial withdrawal li-
ability, the amount remaining after 
satisfaction of the liability shall be re-
funded to the employer. Interest on the 
credited amount at the rate prescribed 
in part 4219, subpart C, of this chapter 
(relating to overdue, defaulted, and 
overpaid withdrawal liability) shall be 
added if the plan sponsor does not issue 
a revised payment schedule reflecting 
the credit or make the required refund 
within 60 days after receipt by the plan 
sponsor of a complete abatement appli-
cation. Interest shall accrue from the 
61st day. 

(d) Effects of non-abatement. If the 
plan sponsor determines that the em-
ployer does not satisfy the require-
ments for abatement of its partial 
withdrawal liability under § 4208.4, then 
the employer shall take or cause to be 
taken the actions set forth in para-
graphs (d)(1)–(d)(3) of this section. The 
rules in part 4219, subpart C, shall 
apply with respect to all payments re-
quired to be made under paragraphs 
(d)(2) and (d)(3). For this purpose, a 
payment required under paragraph 
(d)(2) shall be treated as a withdrawal 
liability payment due on the 30th day 
after the date of the plan sponsor’s no-
tice under paragraph (b) of this section. 

(1) Any bond or escrow furnished 
under § 4208.5 shall be paid to the plan 
within 30 days after the date of the 
plan sponsor’s notice under paragraph 
(b) of this section. 

(2) The employer shall pay to the 
plan within 30 days after the date of 
the plan sponsor’s notice under para-
graph (b) of this section, the amount of 
its withdrawal liability payment or 
payments, with respect to which the 
bond or escrow was furnished, in excess 
of the bond or escrow. 

(3) The employer shall resume or con-
tinue making its partial withdrawal li-
ability payments as they are due to the 
plan. 

(e) Review of non-abatement determina-
tion. A plan sponsor’s determinations 
that the employer does not satisfy the 
requirements for abatement under 
§ 4208.4 and of the amount of reduction 
determined under § 4208.6 shall be sub-
ject to plan review under section 
4219(b)(2) of ERISA and to arbitration 
under section 4221 of ERISA and part 
4221 of this chapter, within the times 
prescribed by those provisions. For this 
purpose, the plan sponsor’s notice 
under paragraph (b) of this section 
shall be treated as a demand under sec-
tion 4219(b)(1) of ERISA. If the plan 
sponsor upon review or an arbitrator 
determines that the employer satisfies 
the requirements for abatement of its 
partial withdrawal liability under 
§ 4208.4, the plan sponsor shall imme-
diately refund the amounts described 
in paragraph (e)(1) of this section if the 
liability is waived, or credit and refund 
the amounts described in paragraph 
(e)(2) if the annual payment is reduced. 

(1) Refund for waived liability. If the 
employer’s partial withdrawal liability 
is waived, the plan sponsor shall refund 
to the employer the payments made 
pursuant to paragraphs (d)(1)–(d)(3) of 
this section (plus interest determined 
in accordance with § 4219.31(d) of this 
chapter as if the payments were over-
payments of withdrawal liability). 

(2) Credit for reduced annual payment. 
If the employer’s annual partial with-
drawal liability payment is reduced, 
the plan sponsor shall credit the pay-
ments made pursuant to paragraphs 
(d)(1)–(d)(3) of this section (plus inter-
est determined in accordance with 
§ 4219.31(d) of this chapter as if the pay-
ments were overpayments of with-
drawal liability) to future withdrawal 
liability payments owed by the em-
ployer, beginning with the first pay-
ment that is due after the determina-
tion, and refund any credit (including 
interest) remaining after satisfaction 
of the outstanding amount of the em-
ployer’s partial withdrawal liability. 

§ 4208.4 Conditions for abatement. 

(a) Waiver of liability for a 70-percent 
contribution decline. An employer that 
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has incurred a partial withdrawal 
under section 4205(a)(1) of ERISA shall 
have no obligation to make payments 
with respect to that partial withdrawal 
(other than delinquent payments) for 
plan years beginning after the second 
consecutive plan year in which the con-
ditions of either paragraph (a)(1) or 
(a)(2) are satisfied for each of the two 
years: 

(1) The number of contribution base 
units with respect to which the em-
ployer has an obligation to contribute 
under the plan for each year is not less 
than 90 percent of the total number of 
contribution base units with respect to 
which the employer had an obligation 
to contribute to the plan for the high 
base year (as defined in paragraph (d) 
of this section). 

(2) The conditions of this paragraph 
are satisfied if— 

(i) The number of contribution base 
units with respect to which the em-
ployer has an obligation to contribute 
for each year exceeds 30 percent of the 
total number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
to the plan for the high base year (as 
defined in paragraph (d) of this sec-
tion); and 

(ii) The total number of contribution 
base units with respect to which all 
employers under the plan have obliga-
tions to contribute in each of the two 
years is not less than 90 percent of the 
total number of contribution base 
units for which all employers had obli-
gations to contribute in the partial 
withdrawal year. 

(b) Waiver of liability for a partial ces-
sation of the employer’s contribution obli-
gation. Except as provided in § 4208.8, an 
employer that has incurred partial 
withdrawal liability under section 
4205(a)(2) of ERISA shall have no obli-
gation to make payments with respect 
to that partial withdrawal (other than 
delinquent payments) for plan years 
beginning after the second consecutive 
plan year in which the employer satis-
fies the conditions under either para-
graph (b)(1) or (b)(2) of this section. 

(1) Partial restoration of withdrawn 
work. The employer satisfies the condi-
tions under this paragraph if, for each 
of two consecutive plan years— 

(i) The employer makes contribu-
tions for the same facility or under the 
same collective bargaining agreement 
that gave rise to the partial with-
drawal; 

(ii) The employer’s contribution base 
units for that facility or under that 
agreement exceed 30 percent of the 
contribution base units with respect to 
which the employer had an obligation 
to contribute for that facility or under 
that agreement for the high base year 
(as defined in paragraph (d) of this sec-
tion); and 

(iii) The total number of contribution 
base units with respect to which the 
employer has an obligation to con-
tribute to the plan equals at least 90 
percent of the total number of con-
tribution base units with respect to 
which the employer had an obligation 
to contribute under the plan for the 
high base year (as defined in paragraph 
(d) of this section). 

(2) Substantial restoration of withdrawn 
work. The employer satisfies the condi-
tions under this paragraph if, for each 
of two consecutive plan years— 

(i) The employer makes contribu-
tions for the same facility or under the 
same collective bargaining agreement 
that gave rise to the partial with-
drawal; 

(ii) The employer’s contribution base 
units for that facility or under that 
agreement are not less than 90 percent 
of the contribution base units with re-
spect to which the employer had an ob-
ligation to contribute for that facility 
or under that agreement for the high 
base year (as defined in paragraph (d) 
of this section); and 

(iii) The total number of contribution 
base units with respect to which the 
employer has an obligation to con-
tribute to the plan equals or exceeds 
the sum of— 

(A) The number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
in the year prior to the partial with-
drawal year, determined without re-
gard to the contribution base units for 
the facility or under the agreement 
that gave rise to the partial with-
drawal; and 

(B) 90 percent of the contribution 
base units with respect to which the 
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employer had an obligation to con-
tribute for that facility or under that 
agreement in either the year prior to 
the partial withdrawal year or the high 
base year (as defined in paragraph (d) 
of this section), whichever is less. 

(c) Reduction in annual partial with-
drawal liability payment—(1) Partial 
withdrawals under section 4205(a)(1). An 
employer shall be entitled to a reduc-
tion of its annual partial withdrawal li-
ability payment for a plan year if the 
number of contribution base units with 
respect to which the employer had an 
obligation to contribute during the 
plan year exceeds the greater of— 

(i) 110 percent (or such lower number 
as the plan may, by amendment, adopt) 
of the number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
in the partial withdrawal year; or 

(ii) The total number of contribution 
base units with respect to which the 
employer had an obligation to con-
tribute to the plan for the plan year 
following the partial withdrawal year. 

(2) Partial withdrawals under section 
4205(a)(2). An employer that resumes 
the obligation to contribute with re-
spect to a facility or collective bar-
gaining agreement that gave rise to a 
partial withdrawal, but does not qual-
ify to have that liability waived under 
paragraph (b) of this section, shall have 
its annual partial withdrawal liability 
payment reduced for any plan year in 
which the total number of contribution 
base units with respect to which the 
employer has an obligation to con-
tribute equals or exceeds the sum of— 

(i) The number of contribution base 
units for the reentered facility or 
agreement during that year; and 

(ii) The total number of contribution 
base units with respect to which the 
employer had an obligation to con-
tribute to the plan for the year fol-
lowing the partial withdrawal year. 

(d) High base year. For purposes of 
paragraphs (a) and (b)(1)(iii) of this sec-
tion, the high base year contributions 
are the average of the total contribu-
tion base units for the two plan years 
for which the employer’s total con-
tribution base units were highest with-
in the five plan years immediately pre-
ceding the beginning of the 3-year test-
ing period defined in section 

4205(b)(1)(B)(i) of ERISA, with respect 
to paragraph (a) of this section, or the 
partial withdrawal year, with respect 
to paragraph (b)(1)(iii) of this section. 
For purposes of paragraphs (b)(1)(ii) 
and (b)(2) of this section, the high base 
year contributions are the average 
number of contribution base units for 
the facility or under the agreement for 
the two plan years for which the em-
ployer’s contribution base units for 
that facility or under that agreement 
were highest within the five plan years 
immediately preceding the partial 
withdrawal. 

§ 4208.5 Withdrawal liability payments 
during pendency of abatement de-
termination. 

(a) Bond/Escrow. An employer that 
has satisfied the requirements of 
§ 4208.4(a)(1) without regard to ‘‘90 per-
cent of’’ or § 4208.4(b) for one year with 
respect to all partial withdrawals it in-
curred in a plan year may, in lieu of 
making scheduled withdrawal liability 
payments in the second year for those 
withdrawals, provide a bond to, or es-
tablish an escrow account for, the plan 
that satisfies the requirements of para-
graph (b) of this section or any plan 
rules adopted under paragraph (d) of 
this section, pending a determination 
by the plan sponsor of whether the em-
ployer satisfies the requirements of 
§ 4208.4 (a)(1) or (b) for the second con-
secutive plan year. An employer that 
applies for abatement and neither pro-
vides a bond/escrow nor makes its 
withdrawal liability payments remains 
eligible for abatement. 

(b) Amount of bond/escrow. The bond 
or escrow allowed by this section shall 
be in an amount equal to 50 percent of 
the withdrawal liability payments that 
would otherwise be due. The bond or 
escrow relating to each payment shall 
be furnished before the due date of that 
payment. A single bond or escrow may 
be provided for more than one payment 
due during the pendency of the plan 
sponsor’s determination. The bond or 
escrow agreement shall provide that if 
the plan sponsor determines that the 
employer does not satisfy the require-
ments for abatement of its partial 
withdrawal liability under § 4208.4 (a)(1) 
or (b), the bond or escrow shall be paid 
to the plan upon notice from the plan 
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sponsor to the bonding or escrow 
agent. A bond provided under this para-
graph shall be issued by a corporate 
surety company that is an acceptable 
surety for purposes of section 412 of 
ERISA. 

(c) Notice of bond/escrow. Concur-
rently with posting a bond or estab-
lishing an escrow account under this 
section, the employer shall notify the 
plan sponsor. The notice shall include a 
statement of the amount of the bond or 
escrow, the scheduled payment or pay-
ments with respect to which the bond 
or escrow is being furnished, and the 
name and address of the bonding or es-
crow agent. 

(d) Plan amendments concerning bond/ 
escrow. A plan may, by amendment, 
adopt rules decreasing the amount of 
the bond or escrow specified in para-
graph (b) of this section. A plan amend-
ment adopted under this paragraph 
may be applied only to the extent that 
it is consistent with the purposes of 
ERISA. An amendment satisfies this 
requirement only if it does not create 
an unreasonable risk of loss to the 
plan. 

(e) Plan sponsor determination. Within 
60 days after the end of the plan year in 
which the bond/escrow is furnished, the 
plan sponsor shall determine whether 
the employer satisfied the require-
ments of § 4208.4 (a)(1) or (b) for the sec-
ond consecutive plan year. The plan 
sponsor shall notify the employer and 
the bonding or escrow agent in writing 
of its determination and of the con-
sequences of its determination, as de-
scribed in § 4208.3 (c) or (d) and (e), as 
appropriate. 

§ 4208.6 Computation of reduced an-
nual partial withdrawal liability 
payment. 

(a) Amount of reduced payment. An 
employer that satisfies the require-
ments of § 4208.4 (c)(1) or (c)(2) shall 
have its annual partial withdrawal li-
ability payment for that plan year re-
duced in accordance with paragraph 
(a)(1) or (a)(2) of this section, respec-
tively. 

(1) The reduced annual payment 
amount for an employer that satisfies 
§ 4208.4(c)(1) shall be determined by sub-
stituting the number of contribution 
base units in the plan year in which 

the requirements are satisfied for the 
number of contribution base units in 
the year following the partial with-
drawal year in the numerator of the 
fraction described in section 
4206(a)(2)(A) of ERISA. 

(2) The reduced annual payment for 
an employer that satisfies § 4208.4(c)(2) 
shall be determined by adding the con-
tribution base units for which the em-
ployer is obligated to contribute with 
respect to the reentered facility or 
agreement in the year in which the re-
quirements are satisfied to the numer-
ator of the fraction described in section 
4206(a)(2)(A) of ERISA. 

(b) Credit for reduction. The plan spon-
sor shall credit the account of an em-
ployer that satisfies the requirements 
of § 4208.4(c)(1) or (c)(2) with the 
amount of annual withdrawal liability 
that it paid in excess of the amount de-
scribed in paragraph (a)(1) or (a)(2) of 
this section, as appropriate. The credit 
shall be applied, a revised payment 
schedule issued, refund made and inter-
est added, all in accordance with 
§ 4208.3(c)(4). 

§ 4208.7 Adjustment of withdrawal li-
ability for subsequent withdrawals. 

The liability of an employer for a 
partial or complete withdrawal from a 
plan subsequent to a partial with-
drawal from that plan in a prior plan 
year shall be reduced in accordance 
with part 4206 of this chapter. 

§ 4208.8 Multiple partial withdrawals 
in one plan year. 

(a) General rule. If an employer par-
tially withdraws from the same multi-
employer plan on two or more occa-
sions during the same plan year, the 
rules of § 4208.4 shall be applied as 
modified by this section. 

(b) Partial withdrawals under section 
4205 (a)(1) and (a)(2) in the same plan 
year. If an employer partially with-
draws from the same multiemployer 
plan as a result of a 70-percent con-
tribution decline and a partial ces-
sation of the employer’s contribution 
obligation in the same plan year, the 
employer shall not be eligible for 
abatement under § 4208.4 (b) or (c)(2) or 
under paragraph (c) of this section. The 
employer may qualify for abatement 
under § 4208.4(a) and (c)(1) and under 
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any rules adopted by the plan pursuant 
to § 4208.9. 

(c) Multiple partial cessations of the 
employer’s contribution obligation. If an 
employer permanently ceases to have 
an obligation to contribute for more 
than one facility, under more than one 
collective bargaining agreement, or for 
one or more facilities and under one or 
more collective bargaining agreements, 
resulting in multiple partial with-
drawals under section 4205(b)(2)(A) in 
the same plan year, the abatement 
rules in § 4208.4(b) shall be applied as 
modified by this paragraph. If an em-
ployer resumes work at all such facili-
ties and under all such collective bar-
gaining agreements, the determination 
of whether the employer qualifies for 
elimination of its liability under 
§ 4208.4(b) shall be made by substituting 
the test set forth in paragraph (c)(1) of 
this section for that prescribed by 
§ 4208.4 (b)(1)(ii) or (b)(2)(ii), as applica-
ble. If the employer resumes work at or 
under fewer than all the facilities or 
collective bargaining agreements de-
scribed in this paragraph, the employer 
cannot qualify for elimination of its li-
ability under § 4208.4(b). However, the 
employer may qualify for a reduction 
in its partial withdrawal liability pur-
suant to paragraph (c)(2) of this sec-
tion. 

(1) Resumption of work at all facilities 
and under all bargaining agreements. The 
test under this paragraph is satisfied if 
for each of the two consecutive plan 
years referred to in § 4208.4(b), the em-
ployer’s total contribution base units 
for the facilities and under the collec-
tive bargaining agreements with re-
spect to which the employer incurred 
the multiple partial withdrawals ex-
ceed 30 percent of the total number of 
contribution base units with respect to 
which the employer had an obligation 
to contribute for those facilities and 
under those agreements for the base 
year (as defined in paragraph (d) of this 
section). 

(2) Resumption at fewer than all facili-
ties or under fewer than all bargaining 
agreements. If the employer satisfies 
the conditions in § 4208.4 (b)(1)(i) and 
(b)(1)(iii) and paragraph (c)(2)(i) of this 
section, or the conditions in § 4208.4 
(b)(2)(i) and (b)(2)(iii) and paragraph 
(c)(2)(ii) of this section, as applicable, 

the employer’s withdrawal liability 
shall be partially waived as set forth in 
paragraph (c)(2)(iii) of this section. 

(i) With respect to a resumption of 
work under § 4208.4(b)(1), the condition 
under this paragraph is satisfied if, for 
the two consecutive plan years referred 
to in § 4208.4(b)(1), the employer’s con-
tribution base units for any reentered 
facility or agreement exceed 30 percent 
of the number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
for that facility or under that agree-
ment for the base year (as defined in 
paragraph (d) of this section). 

(ii) With respect to a resumption of 
work under § 4208.4(b)(2), the condition 
under this paragraph is satisfied if, for 
the two consecutive plan years referred 
to in § 4208.4(b)(2), the employer’s con-
tribution base units for any reentered 
facility or agreement exceed 90 percent 
of the number of contribution base 
units with respect to which the em-
ployer had an obligation to contribute 
for that facility or under that agree-
ment for the base year (as defined in 
paragraph (d) of this section). 

(iii) The employer’s reduced with-
drawal liability and, if any, the re-
duced annual payments of the liability 
shall be determined by adding the aver-
age number of contribution base units 
that the employer is required to con-
tribute for those two consecutive years 
for that facility(ies) or agreement(s) to 
the numerator of the fraction described 
in section 4206(a)(2)(A) of ERISA. The 
amount of any remaining partial with-
drawal liability shall be paid over the 
schedule originally established start-
ing with the first payment due after 
the revised payment schedule is issued 
under § 4208.3(c)(4). 

(d) Base year. For purposes of this 
section, the base year contribution 
base units for a reentered facility(ies) 
or under a reentered agreement(s) are 
the average number of contribution 
base units for the facility(ies) or under 
the agreement(s) for the two plan years 
for which the employer’s contribution 
base units for that facility(ies) or 
under that agreement(s) were highest 
within the five plan years immediately 
preceding the partial withdrawal. 
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§ 4208.9 Plan adoption of additional 
abatement conditions. 

(a) General rule. A plan may by 
amendment, subject to the approval of 
the PBGC, adopt rules for the reduc-
tion or waiver of partial withdrawal li-
ability under conditions other than 
those specified in § 4208.4, provided that 
such conditions relate to events occur-
ring or factors existing subsequent to a 
partial withdrawal year. The request 
for PBGC approval shall be filed after 
the amendment is adopted. PBGC ap-
proval shall also be required for any 
subsequent modification of the amend-
ment, other than repeal of the amend-
ment. A plan amendment under this 
section may not be put into effect until 
it is approved by the PBGC. An amend-
ment that is approved by the PBGC 
may apply retroactively. 

(b) Who may request. The plan spon-
sor, or a duly authorized representative 
acting on behalf of the plan sponsor, 
shall sign and submit the request. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request shall 
contain the following information: 

(1) The name and address of the plan 
for which the plan amendment is being 
submitted and the telephone number of 
the plan sponsor or its duly authorized 
representative. 

(2) The nine-digit Employer Identi-
fication Number (EIN) assigned to the 
plan sponsor by the IRS and the three- 
digit Plan Identification Number (PIN) 
assigned to the plan by the plan spon-
sor, and, if different, also the EIN-PIN 
last filed with the PBGC. If an EIN-PIN 
has not been assigned, that should be 
indicated. 

(3) A copy of the executed amend-
ment, including— 

(i) The date on which the amendment 
was adopted; 

(ii) The proposed effective date; 
(iii) The full text of the rules on the 

reduction or waiver of partial with-
drawal liability; and 

(iv) The full text of the rules adjust-
ing the reduction in the employer’s li-
ability for a subsequent partial or com-
plete withdrawal, as required by sec-
tion 4206(b)(1) of ERISA. 

(4) A copy of the most recent actu-
arial valuation report of the plan. 

(5) A statement certifying that no-
tice of the adoption of the amendment 
and of the request for approval filed 
under this section has been given to all 
employers that have an obligation to 
contribute under the plan and to all 
employee organizations representing 
employees covered under the plan. 

(e) Supplemental information. In addi-
tion to the information described in 
paragraph (d) of this section, a plan 
may submit any other information 
that it believes is pertinent to its re-
quest. The PBGC may require the plan 
sponsor to submit any other informa-
tion that the PBGC determines that it 
needs to review a request under this 
section. 

(f) Criteria for PBGC approval. The 
PBGC shall approve a plan amendment 
authorized by paragraph (a) of this sec-
tion if it determines that the rules 
therein are consistent with the pur-
poses of ERISA. An abatement amend-
ment is not consistent with the pur-
poses of ERISA unless the PBGC deter-
mines that— 

(1) The amendment is not adverse to 
the interests of plan participants and 
beneficiaries in the aggregate; and 

(2) The amendment would not signifi-
cantly increase the PBGC’s risk of loss 
with respect to the plan. 

(Approved by the Office of Management and 
Budget under control no. 1212–0039) 

[61 FR 34093, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4208.10 Method of filing; method and 
date of issuance. 

(a) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(b) Method of issuance. The PBGC ap-
plies the rules in subpart B of part 4000 
of this chapter to determine permis-
sible methods of issuance under this 
part. 

(c) Date of issuance. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
an issuance under this part was pro-
vided. 

[68 FR 61355, Oct. 28, 2003] 
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(c)(2)(D), (c)(5)(A), (c)(5)(B), (c)(5)(D), and (f). 

SOURCE: 61 FR 34097, July 1, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 4211.1 Purpose and scope. 

(a) Purpose. Section 4211 of ERISA 
provides four methods for allocating 
unfunded vested benefits to employers 
that withdraw from a multiemployer 
plan: the presumptive method (section 
4211(b)); the modified presumptive 
method (section 4211(c)(2)); the rolling- 
5 method (section 4211(c)(3)); and the 
direct attribution method (section 
4211(c)(4)). With the minor exceptions 
covered in § 4211.3, a plan determines 
the amount of unfunded vested benefits 
allocable to a withdrawing employer in 
accordance with the presumptive meth-
od, unless the plan is amended to adopt 
an alternative allocative method. Gen-
erally, the PBGC must approve the 
adoption of an alternative allocation 
method. On September 25, 1984, 49 FR 
37686, the PBGC granted a class ap-
proval of all plan amendments adopt-
ing one of the statutory alternative al-
location methods. Subpart C sets forth 
the criteria and procedures for PBGC 
approval of nonstatutory alternative 
allocation methods. Section 4211(c)(5) 
of ERISA also permits certain modi-
fications to the statutory allocation 
methods that PBGC may prescribe in a 
regulation. Subpart B of this part con-
tains the permissible modifications to 
the statutory methods that plan spon-
sors may adopt without PBGC ap-
proval. Plans may adopt other modi-
fications subject to PBGC approval 
under subpart C. Finally, under section 
4211(f) of ERISA, the PBGC is required 
to prescribe rules governing the appli-
cation of the statutory allocation 
methods or modified methods by plans 
following merger of multiemployer 
plans. Subpart D sets forth alternative 
allocative methods to be used by 
merged plans. In addition, such plans 
may adopt any of the allocation meth-
ods or modifications described under 
subparts B and C in accordance with 
the rules under subparts B and C. 



999 

Pension Benefit Guaranty Corporation § 4211.4 

(b) Scope. This part applies to all 
multiemployer plans covered by title 
IV of ERISA. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1271, Jan. 8, 2021] 

§ 4211.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Code, employer, 
IRS, multiemployer plan, nonforfeit-
able benefit, PBGC, plan, and plan 
year. 

In addition, for purposes of this part: 

Initial plan year means a merged 
plan’s first complete plan year that be-
gins after the effective date of the 
merged plan. 

Initial plan year unfunded vested bene-
fits means the unfunded vested benefits 
as of the close of the initial plan year, 
less the value as of the end of the ini-
tial plan year of all outstanding claims 
for withdrawal liability that can rea-
sonably be expected to be collected 
from employers that had withdrawn as 
of the end of the initial plan year. 

Merged plan means a plan that is the 
result of the merger of two or more 
multiemployer plans. 

Merger means the combining of two 
or more multiemployer plans into one 
multiemployer plan. 

Prior plan means the plan in which an 
employer participated immediately be-
fore that plan became a part of the 
merged plan. 

Unfunded vested benefits means, as de-
scribed in section 4213(c) of ERISA, the 
amount by which the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the assets of the 
plan. 

Withdrawing employer means the em-
ployer for which withdrawal liability is 
being calculated under section 4201 of 
ERISA. 

Withdrawn employer means an em-
ployer that, in a plan year before the 
withdrawing employer withdraws, has 
discontinued contributions to the plan 
or covered operations under the plan 
and whose obligation to contribute has 
not been assumed by a successor em-
ployer within the meaning of section 
4204 of ERISA. A temporary suspension 
of contributions, including a suspen-
sion described in section 4218(2) of 

ERISA, is not considered a discontinu-
ance of contributions. 

[61 FR 34097, July 1, 1996, as amended at 73 
FR 79635, Dec. 30, 2008; 86 FR 1271, Jan. 8, 
2021] 

§ 4211.3 Special rules for construction 
industry and Code section 404(c) 
plans. 

(a) Construction plans. A plan that 
primarily covers employees in the 
building and construction industry 
must use the presumptive method for 
allocating unfunded vested benefits, 
except as provided in §§ 4211.11(b) and 
4211.21(b). 

(b) Code section 404(c) plans. A plan 
described in section 404(c) of the Code 
or a continuation of such a plan must 
use the rolling-5 method for allocating 
unfunded vested benefits unless the 
plan sponsor, by amendment, adopts an 
alternative method or modification. 

[86 FR 1271, Jan. 8, 2021] 

§ 4211.4 Contributions for purposes of 
the numerator and denominator of 
the allocation fractions. 

(a) In general. Subject to paragraph 
(b) of this section, each of the alloca-
tion fractions used in the presumptive, 
modified presumptive and rolling-5 
methods is based on contributions that 
certain employers have made to the 
plan for a 5-year period. 

(1) The numerator of the allocation 
fraction, with respect to a withdrawing 
employer, is based on the ‘‘sum of the 
contributions required to be made’’ or 
the ‘‘total amount required to be con-
tributed’’ by the employer for the spec-
ified period. 

(2) The denominator of the allocation 
fraction is based on contributions that 
certain employers have made to the 
plan for a specified period. 

(b) Disregarding surcharges and con-
tribution increases. For each of the allo-
cation fractions used in the presump-
tive, modified presumptive and rolling- 
5 methods in determining the alloca-
tion of unfunded vested benefits to an 
employer, a plan in endangered or crit-
ical status must disregard: 

(1) Surcharge. Any surcharge under 
section 305(e)(7) of ERISA and section 
432(e)(7) of the Code. 
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(2) Contribution increase. Any increase 
in the contribution rate or other in-
crease in contribution requirements 
that goes into effect during plan years 
beginning after December 31, 2014, so 
that a plan may meet the requirements 
of a funding improvement plan under 
section 305(c) of ERISA and section 
432(c) of the Code or a rehabilitation 
plan under section 305(e) of ERISA and 
432(e) of the Code, except to the extent 
that one of the following exceptions ap-
plies pursuant to section 305(g)(3) or (4) 
of ERISA and section 432(g)(3) or (4) of 
the Code: 

(i) The increases in contribution re-
quirements are due to increased levels 
of work, employment, or periods for 
which compensation is provided. 

(ii) The additional contributions are 
used to provide an increase in benefits, 
including an increase in future benefit 
accruals, permitted by section 
305(d)(1)(B) or (f)(1)(B) of ERISA and 
section 432(d)(1)(B) or (f)(1)(B) of the 
Code. 

(iii) The withdrawal occurs on or 
after the expiration date of the em-
ployer’s collective bargaining agree-
ment in effect in the plan year the plan 
is no longer in endangered or critical 
status, or, if earlier, the date as of 
which the employer renegotiates a con-
tribution rate effective after the plan 
year the plan is no longer in endan-
gered or critical status. 

(c) Simplified methods. See §§ 4211.14 
and 4211.15 for simplified methods of 
meeting the requirements of this sec-
tion. 

[86 FR 1271, Jan. 8, 2021] 

§ 4211.6 Disregarding benefit reduc-
tions and benefit suspensions. 

(a) In general. A plan must disregard 
the following nonforfeitable benefit re-
ductions and benefit suspensions in de-
termining a plan’s nonforfeitable bene-
fits for purposes of determining an em-
ployer’s withdrawal liability under sec-
tion 4201 of ERISA: 

(1) Adjustable benefit. A reduction to 
adjustable benefits under section 
305(e)(8) of ERISA and section 432(e)(8) 
of the Code. 

(2) Lump sum. A benefit reduction 
arising from a restriction on lump 
sums or other benefits under section 

305(f) of ERISA and section 432(f) of the 
Code. 

(3) Benefit suspension. A benefit sus-
pension under section 305(e)(9) of 
ERISA and section 432(e)(9) of the 
Code, but only for withdrawals not 
more than 10 years after the end of the 
plan year in which the benefit suspen-
sion takes effect. 

(b) Simplified methods. See § 4211.16 for 
simplified methods for meeting the re-
quirements of this section. 

[86 FR 1271, Jan. 8, 2021] 

Subpart B—Changes Not Subject 
to PBGC Approval 

§ 4211.11 Plan sponsor adoption of 
modifications and simplified meth-
ods. 

(a) General rule. A plan sponsor, other 
than the sponsor of a plan that pri-
marily covers employees in the build-
ing and construction industry, may 
adopt by amendment, without the ap-
proval of PBGC, any of the statutory 
allocation methods and any of the 
modifications and simplified methods 
set forth in §§ 4211.12 through 4211.16. 

(b) Building and construction industry 
plans. The plan sponsor of a plan that 
primarily covers employees in the 
building and construction industry 
may adopt by amendment, without the 
approval of PBGC, any of the modifica-
tions to the presumptive rule and sim-
plified methods set forth in § 4211.12 and 
§§ 4211.14 through 4211.16. 

[86 FR 1271, Jan. 8, 2021] 

§ 4211.12 Modifications to the pre-
sumptive, modified presumptive, 
and rolling-5 methods. 

(a) Disregarding certain contribution 
increases. A plan amended to use the 
modifications in this section must 
apply the rules to disregard surcharges 
and contribution increases under 
§ 4211.4. A plan sponsor may amend a 
plan to incorporate the simplified 
methods in §§ 4211.14 and 4211.15 to ful-
fill the requirements of § 4211.4 with the 
modifications in this section if done 
consistently from year to year. 

(b) Changing the period for counting 
contributions. A plan sponsor may 
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amend a plan to modify the denomina-
tors in the presumptive, modified pre-
sumptive and rolling-5 methods in ac-
cordance with one of the alternatives 
described in this paragraph (b). Any 
amendment adopted under this para-
graph (b) must be applied consistently 
to all plan years. Contributions count-
ed for 1 plan year may not be counted 
for any other plan year. If a contribu-
tion is counted as part of the ‘‘total 
amount contributed’’ for any plan year 
used to determine a denominator, that 
contribution may not also be counted 
as a contribution owed with respect to 
an earlier year used to determine the 
same denominator, regardless of when 
the plan collected that contribution. 

(1) A plan sponsor may amend a plan 
to provide that ‘‘the sum of all con-
tributions made’’ or ‘‘total amount 
contributed’’ for a plan year means the 
amount of contributions that the plan 
actually received during the plan year, 
without regard to whether the con-
tributions are treated as made for that 
plan year under section 304(b)(3)(A) of 
ERISA and section 431(b)(3)(A) of the 
Code. 

(2) A plan sponsor may amend a plan 
to provide that ‘‘the sum of all con-
tributions made’’ or ‘‘total amount 
contributed’’ for a plan year means the 
amount of contributions actually re-
ceived during the plan year, increased 
by the amount of contributions re-
ceived during a specified period of time 
after the close of the plan year not to 
exceed the period described in section 
304(c)(8) of ERISA and section 431(c)(8) 
of the Code and regulations thereunder. 

(3) A plan sponsor may amend a plan 
to provide that ‘‘the sum of all con-
tributions made’’ or ‘‘total amount 
contributed’’ for a plan year means the 
amount of contributions actually re-
ceived during the plan year, increased 
by the amount of contributions ac-
crued during the plan year and received 
during a specified period of time after 
the close of the plan year not to exceed 
the period described in section 304(c)(8) 
of ERISA and section 431(c)(8) of the 
Code and regulations thereunder. 

(c) Excluding contributions of signifi-
cant withdrawn employers. Contribu-
tions of certain withdrawn employers 
are excluded from the denominator in 
each of the fractions used to determine 

a withdrawing employer’s share of un-
funded vested benefits under the pre-
sumptive, modified presumptive and 
rolling-5 methods. Except as provided 
in paragraph (c)(1) of this section, con-
tributions of all employers that perma-
nently cease to have an obligation to 
contribute to the plan or permanently 
cease covered operations before the end 
of the period of plan years used to de-
termine the fractions for allocating un-
funded vested benefits under each of 
those methods (and contributions of all 
employers that withdrew before Sep-
tember 26, 1980) are excluded from the 
denominators of the fractions. 

(1) The plan sponsor of a plan using 
the presumptive, modified presumptive 
or rolling-5 method may amend the 
plan to provide that only the contribu-
tions of significant withdrawn employ-
ers are excluded from the denominators 
of the fractions used in those methods. 

(2) For purposes of this paragraph (c), 
‘‘significant withdrawn employer’’ 
means— 

(i) An employer to which the plan has 
sent a notice of withdrawal liability 
under section 4219 of ERISA; or 

(ii) A withdrawn employer that in 
any plan year used to determine the 
denominator of a fraction contributed 
at least $250,000 or, if less, 1 percent of 
all contributions made by employers 
for that year. 

(3) If a group of employers withdraw 
in a concerted withdrawal, the plan 
sponsor must treat the group as a sin-
gle employer in determining whether 
the members are significant withdrawn 
employers under paragraph (c)(2) of 
this section. A ‘‘concerted withdrawal’’ 
means a cessation of contributions to 
the plan during a single plan year— 

(i) By an employer association; 

(ii) By all or substantially all of the 
employers covered by a single collec-
tive bargaining agreement; or 

(iii) By all or substantially all of the 
employers covered by agreements with 
a single labor organization. 

(d) ‘‘Fresh start’’ rules under presump-
tive method. (1) The plan sponsor of a 
plan using the presumptive method (in-
cluding a plan that primarily covers 
employees in the building and con-
struction industry) may amend the 
plan to provide that— 
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(i) A designated plan year ending 
after September 26, 1980, will substitute 
for the plan year ending before Sep-
tember 26, 1980, in applying section 
4211(b)(1)(B), section 4211(b)(2)(B)(ii)(I), 
section 4211(b)(2)(D), section 4211(b)(3), 
and section 4211(b)(3)(B) of ERISA; and 

(ii) Plan years ending after the end of 
the designated plan year in paragraph 
(d)(1)(i) of this section will substitute 
for plan years ending after September 
25, 1980, in applying section 
4211(b)(1)(A), section 4211(b)(2)(A), and 
section 4211(b)(2)(B)(ii)(II) of ERISA. 

(2) A plan amendment made pursuant 
to paragraph (d)(1) of this section must 
provide that the plan’s unfunded vested 
benefits for plan years ending after the 
designated plan year are reduced by 
the value of all outstanding claims for 
withdrawal liability that can reason-
ably be expected to be collected from 
employers that had withdrawn from 
the plan as of the end of the designated 
plan year. 

(3) In the case of a plan that pri-
marily covers employees in the build-
ing and construction industry, the plan 
year designated by a plan amendment 
pursuant to paragraph (d)(1) of this sec-
tion must be a plan year for which the 
plan has no unfunded vested benefits 
determined in accordance with section 
4211 of ERISA without regard to 
§ 4211.6. 

(e) ‘‘Fresh start’’ rules under modified 
presumptive method. (1) The plan spon-
sor of a plan using the modified pre-
sumptive method may amend the plan 
to provide— 

(i) A designated plan year ending 
after September 26, 1980, will substitute 
for the plan year ending before Sep-
tember 26, 1980, in applying section 
4211(c)(2)(B)(i) and section 
4211(c)(2)(B)(ii)(I) and (II) of ERISA; 
and 

(ii) Plan years ending after the end of 
the designated plan year will sub-
stitute for plan years ending after Sep-
tember 25, 1980, in applying section 
4211(c)(2)(B)(ii)(II) and section 
4211(c)(2)(C)(i)(II) of ERISA. 

(2) A plan amendment made pursuant 
to paragraph (e)(1) of this section must 
provide that the plan’s unfunded vested 
benefits for plan years ending after the 
designated plan year are reduced by 
the value of all outstanding claims for 

withdrawal liability that can reason-
ably be expected to be collected from 
employers that had withdrawn from 
the plan as of the end of the designated 
plan year. 

[86 FR 1272, Jan. 8, 2021] 

§ 4211.13 Modifications to the direct 
attribution method. 

(a) Error in direct attribution method. 
The unfunded vested benefits allocated 
to a withdrawing employer under the 
direct attribution method are the sum 
of the employer’s attributable liabil-
ity, determined under section 
4211(c)(4)(A)(i) and (B) of ERISA, and 
the employer’s share of the plan’s 
unattributable liability, determined 
under section 4211(c)(4)(E) and allo-
cated to the employer under section 
4211(c)(4)(F). Plan sponsors should allo-
cate unattributable liabilities on the 
basis of the employer’s share of the at-
tributable liabilities. However, section 
4211(c)(4)(F) of ERISA, which describes 
the allocation of unattributable liabil-
ities, contains a typographical error. 
Therefore, plans adopting the direct at-
tribution method must modify the 
phrase ‘‘as the amount determined 
under subparagraph (C) for the em-
ployer bears to the sum of the amounts 
determined under subparagraph (C) for 
all employers under the plan’’ in sec-
tion 4211(c)(4)(F) by substituting ‘‘sub-
paragraph (B)’’ for ‘‘subparagraph (C)’’ 
in both places it appears. 

(b) Allocating unattributable liability 
based on contributions in period before 
withdrawal. A plan that is amended to 
adopt the direct attribution method 
may provide that instead of allocating 
the unattributable liability in accord-
ance with section 4211(c)(4)(F) of 
ERISA, the employer’s share of the 
plan’s unattributable liability is deter-
mined by multiplying the plan’s 
unattributable liability determined 
under section 4211(c)(4)(E) by a frac-
tion— 

(1) The numerator of which is the 
total amount of contributions required 
to be made by the withdrawing em-
ployer over a period of consecutive 
plan years (not fewer than five) ending 
before the withdrawal; and 

(2) The denominator of which is the 
total amount contributed under the 



1003 

Pension Benefit Guaranty Corporation § 4211.14 

plan by all employers for the same pe-
riod of years used in paragraph (b)(1) of 
this section, decreased by any amount 
contributed by an employer that with-
drew from the plan during those plan 
years. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1273, Jan. 8, 2021] 

§ 4211.14 Simplified methods for dis-
regarding certain contributions. 

(a) In general. A plan sponsor may 
amend a plan without PBGC approval 
to adopt any of the simplified methods 
in paragraphs (b) through (d) of this 
section to fulfill the requirements of 
section 305(g)(3) of ERISA and section 
432(g)(3) of the Code and § 4211.4(b)(2) in 
determining an allocation fraction. Ex-
amples illustrating calculations using 
the simplified methods in this section 
are provided in the appendix to this 
part. 

(b) Simplified method for the numer-
ator—after 2014 plan year. A plan spon-
sor may amend a plan to provide that 
the withdrawing employer’s required 
contributions for each plan year (a 
‘‘target year’’) after the date that is 
the later of the last day of the first 
plan year that ends on or after Decem-
ber 31, 2014 and the last day of the plan 
year the employer first contributes to 
the plan (the ‘‘employer freeze date’’) 
is the product of— 

(1) The employer’s contribution rate 
in effect on the employer freeze date, 
plus any contribution increase in 
§ 4211.4(b)(2)(ii) that is effective after 
the employer freeze date but not later 
than the last day of the target year; 
times 

(2) The employer’s contribution base 
units for the target year. 

(c) Simplified method for the denomi-
nator—after 2014 plan year. A plan spon-
sor may amend a plan to provide that 
the denominator for the allocation 
fraction for each plan year after the 
employer freeze date is calculated 
using the same principles as paragraph 
(b) of this section. 

(d) Simplified method for the denomi-
nator—proxy group averaging. (1) A plan 
sponsor may amend a plan to provide 
that, for purposes of determining the 
denominator of the unfunded vested 
benefits allocation fraction, employer 
contributions for a plan year beginning 

after the plan freeze date described in 
paragraph (d)(2)(i) of this section are 
calculated, in accordance with this 
paragraph (d), based on an average of 
representative contribution rates that 
exclude contribution increases that are 
required to be disregarded in deter-
mining withdrawal liability. The meth-
od described in this paragraph (d) is ef-
fective only for plan years to which the 
amendment applies. 

(2) For purposes of this paragraph (d) 
— 

(i) Plan freeze date means the last day 
of the first plan year that ends on or 
after December 31, 2014. 

(ii) Base year means the first plan 
year beginning after the plan freeze 
date. 

(iii) Contribution history for a plan 
year means the history of total con-
tribution rates, and contribution rates 
that are not required to be disregarded 
in determining withdrawal liability, 
from the plan freeze date up to the end 
of the plan year. 

(iv) Included employer with respect to 
a plan for a plan year means an em-
ployer that is a contributing employer 
of the plan on at least 1 day of the plan 
year and whose contributions for the 
plan year are to be taken into account 
under the plan in determining the de-
nominator of the unfunded vested bene-
fits allocation fraction under section 
4211 of ERISA. If the contribution his-
tories of different categories of em-
ployees of an employer are not sub-
stantially the same, the employer may 
be treated as two or more employers 
that have more uniform contribution 
histories. 

(v) Rate history group is defined in 
paragraph (d)(3) of this section. 

(vi) Proxy group is defined in para-
graph (d)(4) of this section. 

(vii) Adjusted as applied to contribu-
tions for an employer, a rate history 
group, or a plan is defined in para-
graphs (d)(5), (6), and (7) of this section. 

(3) A rate history group of a plan for 
a plan year is a group of included em-
ployers satisfying all of the following 
requirements: 

(i) Each included employer of the 
plan is in one and only one rate history 
group. 
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(ii) The employers in the rate history 
group have substantially the same con-
tribution history (or the same percent-
age increases in contributions from 
year to year), but there need not be 
more than ten rate history groups. 

(iii) There is consistency in the com-
position of rate history groups from 
year to year. 

(4) The proxy group of a plan for a 
plan year is a group of included em-
ployers satisfying all of the following 
requirements: 

(i) On at least 1 day of the plan year, 
the employers in the proxy group rep-
resent at least 10 percent of active plan 
participants. 

(ii) There is at least one employer in 
the proxy group from each rate history 
group of the plan for the plan year that 
represents, on at least 1 day of the plan 
year, at least 5 percent of active plan 
participants. 

(iii) There is consistency in the com-
position of the proxy group from year 
to year. 

(5) The adjusted contributions of an 
employer under a plan for a plan year 
are — 

(i) The employer’s contribution base 
units for the plan year; multiplied by 

(ii) The employer’s contribution rate 
per contribution base unit at the end of 
the plan year, reduced by the sum of 
the employer’s contribution rate in-
creases since the plan freeze date that 
are required to be disregarded in deter-
mining withdrawal liability. 

(6) The adjusted contributions of a 
rate history group that is represented 
in the proxy group of a plan for a plan 
year are the total contributions for the 
plan year attributable to employers in 
the rate history group, multiplied by 
the adjustment factor for the rate his-
tory group. The adjustment factor for 
the rate history group is the quotient, 
for all employers in the rate history 
group that are also in the proxy group, 
of — 

(i) Total adjusted contributions for 
the plan year; divided by 

(ii) Total contributions for the plan 
year. 

(7) The adjusted contributions of a 
plan for a plan year are the plan’s total 
contributions for the plan year by all 
employers, multiplied by the adjust-
ment factor for the plan. For this pur-

pose, ‘‘the plan’s total contributions 
for the plan year’’ means the total 
unadjusted plan contributions for the 
plan year that would otherwise be in-
cluded in the denominator of the allo-
cation fraction in the absence of sec-
tion 305(g)(1) of ERISA, including any 
employer contributions owed with re-
spect to earlier periods that were col-
lected in that plan year, and excluding 
any amounts contributed in that plan 
year by an employer that withdrew 
from the plan during that plan year. 
The adjustment factor for the plan is 
the quotient, for all rate history 
groups that are represented in the 
proxy group, of — 

(i) Total adjusted contributions for 
the plan year; divided by 

(ii) Total contributions for the plan 
year. 

(8) Under this method, in deter-
mining the denominator of a plan’s un-
funded vested benefits allocation frac-
tion, the contributions taken into ac-
count with respect to any plan year 
(beginning with the base year) are the 
plan’s adjusted contributions for the 
plan year. 

(9) Notwithstanding the foregoing 
provisions of this paragraph (d), if total 
contributions for a year for a rate his-
tory group or for a plan are not timely 
and reasonably available for calcu-
lating adjusted contributions for that 
year, each relevant contribution rate 
for the year may be multiplied by the 
projected contribution base units for 
the year corresponding to that rate and 
the sum, for all rates, may be used in 
place of total contributions for that 
year. 

(e) Effective and applicability dates—(1) 
Effective date. This section is effective 
on February 8, 2021. 

(2) Applicability date. This section ap-
plies to employer withdrawals from 
multiemployer plans that occur in plan 
years beginning on or after February 8, 
2021. 

[86 FR 1273, Jan. 8, 2021] 

§ 4211.15 Simplified methods for deter-
mining expiration date of a collec-
tive bargaining agreement. 

(a) In general. A plan sponsor may 
amend a plan without PBGC approval 
to adopt any of the simplified methods 
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in this section to fulfill the require-
ments of section 305(g)(4) of ERISA and 
432(g)(4) of the Code and 
§ 4211.4(b)(2)(iii) for a withdrawal that 
occurs on or after the plan’s reversion 
date. 

(b) Reversion date. The reversion date 
is either— 

(1) The expiration date of the first 
collective bargaining agreement re-
quiring plan contributions that expires 
after the plan is no longer in endan-
gered or critical status, or 

(2) The date that is the later of— 
(i) The end of the first plan year fol-

lowing the plan year in which the plan 
is no longer in endangered or critical 
status; or 

(ii) The end of the plan year that in-
cludes the expiration date of the first 
collective bargaining agreement re-
quiring plan contributions that expires 
after the plan is no longer in endan-
gered or critical status. 

(3) For purposes of paragraph (b)(2) of 
this section, the expiration date of a 
collective bargaining agreement that 
by its terms remains in force until ter-
minated by the parties thereto is con-
sidered to be the earlier of— 

(i) The termination date agreed to by 
the parties thereto; or 

(ii) The first day of the third plan 
year following the plan year in which 
the plan is no longer in endangered or 
critical status. 

(c) Example. The simplified method in 
paragraph (b)(1) of this section is illus-
trated by the following example. 

(1) Facts. A plan certifies that it is 
not in endangered or critical status for 
the plan year beginning January 1, 
2021. The plan operates under several 
collective bargaining agreements. The 
plan sponsor adopts a rule providing 
that all contribution increases will be 
included in the numerator and denomi-
nator of the allocation fractions for 
withdrawals occurring after October 31, 
2022, the expiration date of the first 
collective bargaining agreement re-
quiring plan contributions that expires 
after January 1, 2021. 

(2) Allocation fraction. A contributing 
employer withdraws from the plan in 
November 2022, after the date des-
ignated by the plan sponsor for the in-
clusion of all contribution rate in-
creases in the allocation fraction. The 

allocation fraction used by the plan 
sponsor to determine the employer’s 
share of the plan’s unfunded vested 
benefits includes all of the employer’s 
required contributions in the numer-
ator and total contributions made by 
all employers in the denominator, in-
cluding any amounts related to con-
tribution increases previously dis-
regarded. 

(d) Effective and applicability dates—(1) 
Effective date. This section is effective 
on February 8, 2021. 

(2) Applicability date. This section ap-
plies to employer withdrawals from 
multiemployer plans that occur in plan 
years beginning on or after February 8, 
2021. 

[86 FR 1274, Jan. 8, 2021] 

§ 4211.16 Simplified methods for dis-
regarding benefit reductions and 
benefit suspensions. 

(a) In general. A plan sponsor may 
amend a plan without PBGC approval 
to adopt the simplified methods in this 
section to fulfill the requirements of 
section 305(g)(1) of ERISA and section 
432(g)(1) of the Code and § 4211.6 to dis-
regard benefit reductions and benefit 
suspensions. 

(b) Basic rule. The withdrawal liabil-
ity of a withdrawing employer is the 
sum of paragraphs (b)(1) and (2) of this 
section, and then adjusted by para-
graphs (A)-(D) of section 4201(b)(1) of 
ERISA. The amount determined under 
paragraph (b)(1) may not be less than 
zero. 

(1) The amount that would be the em-
ployer’s allocable amount of unfunded 
vested benefits determined in accord-
ance with section 4211 of ERISA under 
the method in use by the plan without 
regard to § 4211.6 (but taking into ac-
count § 4211.4); and 

(2) The employer’s proportional share 
of the value of each of the benefit re-
ductions and benefit suspensions re-
quired to be disregarded under § 4211.6 
determined in accordance with this 
section. 

(c) Benefit suspension. This paragraph 
(c) applies to a benefit suspension 
under § 4211.6(a)(3). 

(1) General. The employer’s propor-
tional share of the present value of a 
benefit suspension as of the end of the 
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plan year before the employer’s with-
drawal is determined by applying para-
graph (c)(2) or (3) of this section to the 
present value of the suspended benefits, 
as authorized by the Department of the 
Treasury in accordance with section 
305(e)(9) of ERISA, calculated either as 
of the date of the benefit suspension or 
as of the end of the plan year coinci-
dent with or following the date of the 
benefit suspension (the ‘‘authorized 
value’’). 

(2) Static value method. A plan may 
provide that the present value of the 
suspended benefits as of the end of the 
plan year in which the benefit suspen-
sion takes effect and for each of the 
succeeding 9 plan years is the author-
ized value in paragraph (c)(1) of this 
section. An employer’s proportional 
share of the present value of a benefit 
suspension to which this paragraph (c) 
applies using the static value method 
is determined by multiplying the 
present value of the suspended benefits 
by a fraction— 

(i) The numerator is the sum of all 
contributions required to be made by 
the withdrawing employer for the 5 
consecutive plan years ending before 
the plan year in which the benefit sus-
pension takes effect; and 

(ii) The denominator is the total of 
all employers’ contributions for the 5 
consecutive plan years ending before 
the plan year in which the suspension 
takes effect, increased by any em-
ployer contributions owed with respect 
to earlier periods which were collected 
in those plan years, and decreased by 
any amount contributed by an em-
ployer that withdrew from the plan 
during those plan years. If a plan uses 
an allocation method other than the 
presumptive method in section 4211(b) 
of ERISA or similar method, the de-
nominator after the first year is de-
creased by the contributions of any 
employers that withdrew from the plan 
and were unable to satisfy their with-
drawal liability claims in any year be-
fore the employer’s withdrawal. 

(iii) In determining the numerator 
and the denominator in paragraph 
(c)(2) of this section, the rules under 
§ 4211.4 (and permissible modifications 
under § 4211.12 and simplified methods 
under §§ 4211.14 and 4211.15) apply. 

(3) Adjusted value method. A plan may 
provide that the present value of the 
suspended benefits as of the end of the 
plan year in which the benefit suspen-
sion takes effect is the authorized 
value in paragraph (c)(1) of this section 
and that the present value as of the 
end of each of the succeeding nine plan 
years (the ‘‘revaluation date’’) is the 
present value, as of a revaluation date, 
of the benefits not expected to be paid 
after the revaluation date due to the 
benefit suspension. An employer’s pro-
portional share of the present value of 
a benefit suspension to which this 
paragraph (c) applies using the ad-
justed value method is determined by 
multiplying the present value of the 
suspended benefits by a fraction— 

(i) The numerator is the sum of all 
contributions required to be made by 
the withdrawing employer for the 5 
consecutive plan years ending before 
the employer’s withdrawal; and 

(ii) The denominator is the total of 
all employers’ contributions for the 5 
consecutive plan years ending before 
the employer’s withdrawal, increased 
by any employer contributions owed 
with respect to earlier periods which 
were collected in those plan years, and 
decreased by any amount contributed 
by an employer that withdrew from the 
plan during those plan years. 

(iii) In determining the numerator 
and the denominator in this paragraph 
(c)(3), the rules under § 4211.4 (and per-
missible modifications under § 4211.12 
and simplified methods under §§ 4211.14 
and 4211.15) apply. 

(iv) If a benefit suspension in 
§ 4211.6(a)(3) is a temporary suspension 
of the plan’s payment obligations as 
authorized by the Department of the 
Treasury, the present value of the sus-
pended benefits in this paragraph (c)(3) 
includes only the value of the sus-
pended benefits through the ending pe-
riod of the benefit suspension. 

(d) Benefit reductions. This paragraph 
(d) applies to benefits reduced under 
§ 4211.6(a)(1) or (2). 

(1) Value of a benefit reduction. The 
value of a benefit reduction is— 

(i) The unamortized balance, as of 
the end of the plan year before the 
withdrawal, of; 
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(ii) The value of the benefit reduction 
as of the end of the plan year in which 
the reduction took effect; and 

(iii) Determined using the same as-
sumptions as for unfunded vested bene-
fits and amortization in level annual 
installments over a period of 15 years. 

(2) Employer’s proportional share of a 
benefit reduction. An employer’s propor-
tional share of the value of a benefit 
reduction to which this paragraph (d) 
applies is determined by multiplying 
the value of the benefit reduction by a 
fraction— 

(i) The numerator is the sum of all 
contributions required to be made by 
the withdrawing employer for the 5 
consecutive plan years ending before 
the employer’s withdrawal; and 

(ii) The denominator is the total of 
all employers’ contributions for the 5 
consecutive plan years ending before 
the employer’s withdrawal, increased 
by any employer contributions owed 
with respect to earlier periods which 
were collected in those plan years, and 
decreased by any amount contributed 
by an employer that withdrew from the 
plan during those plan years. 

(iii) The 5 consecutive plan years 
ending before the plan year in which 
the adjustable benefit reduction takes 
effect may be used in determining the 
numerator and the denominator in this 
paragraph (d). If such 5-year period is 
used, in determining the denominator, 
if a plan uses an allocation method 
other than the presumptive method in 
section 4211(b) of ERISA or similar 
method, the denominator after the 
first year is decreased by the contribu-
tions of any employers that withdrew 
from the plan and were unable to sat-
isfy their withdrawal liability claims 
in any year before the employer’s with-
drawal. 

(iv) In determining the numerator 
and the denominator in this paragraph 
(d), the rules under § 4211.4 (and permis-
sible modifications under § 4211.12 and 
simplified methods under §§ 4211.14 and 
4211.15) apply. 

(e) Example. The simplified frame-
work using the static value method 
under § 4211.16(c)(2) for disregarding a 
benefit suspension is illustrated by the 
following example. 

(1) Facts. Assume that a calendar 
year multiemployer plan receives final 

authorization by the Secretary of the 
Treasury for a benefit suspension, ef-
fective January 1, 2018. The present 
value, as of that date, of the benefit 
suspension is $30 million. Employer A, 
a contributing employer, withdraws 
during the 2022 plan year. Employer A’s 
proportional share of contributions for 
the 5 plan years ending in 2017 (the 
year before the benefit suspension 
takes effect) is 10 percent. Employer 
A’s proportional share of contributions 
for the 5 plan years ending before Em-
ployer A’s withdrawal in 2022 is 11 per-
cent. The plan uses the rolling-5 meth-
od for allocating unfunded vested bene-
fits to withdrawn employers under sec-
tion 4211 of ERISA. The plan sponsor 
has adopted by amendment the static 
value simplified method for dis-
regarding benefit suspensions in deter-
mining unfunded vested benefits. Ac-
cordingly, there is a one-time valu-
ation of the initial value of the sus-
pended benefits with respect to em-
ployer withdrawals occurring during 
the 2019 through 2028 plan years, the 
first 10 years of the benefit suspension. 

(2) Unfunded vested benefits allocable 
to Employer A. To determine the 
amount of unfunded vested benefits al-
locable to Employer A, the plan’s actu-
ary first determines the amount of Em-
ployer A’s withdrawal liability as of 
the end of 2021 assuming the benefit 
suspensions remain in effect. Under the 
rolling-5 method, if the plan’s unfunded 
vested benefits as determined in the 
plan’s 2021 plan year valuation were 
$170 million (not including the present 
value of the suspended benefits), the 
share of these unfunded vested benefits 
allocable to Employer A is equal to 
$170 million multiplied by Employer 
A’s allocation fraction of 11 percent, or 
$18.7 million. The plan’s actuary then 
adds to this amount Employer A’s pro-
portional 10 percent share of the $30 
million initial value of the suspended 
benefits, or $3 million. Employer A’s 
share of the plan’s unfunded vested 
benefits for withdrawal liability pur-
poses is $21.7 million ($18.7 million + $3 
million). 

(3) Adjustment of allocation fraction. If 
another significant contributing em-
ployer—Employer B—had withdrawn in 
2019 and was unable to satisfy its with-
drawal liability claim, the allocation 
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fraction applicable to the value of the 
suspended benefits is adjusted. The 
contributions in the denominator for 
the last 5 plan years ending in 2017 is 
reduced by the contributions that were 
made by Employer B, thereby increas-
ing Employer A’s allocable share of the 
$30 million value of the suspended ben-
efits. 

(f) Effective and applicability dates—(1) 
Effective date. This section is effective 
on February 8, 2021. 

(2) Applicability date. This section ap-
plies to employer withdrawals from 
multiemployer plans that occur in plan 
years beginning on or after February 8, 
2021. 

[86 FR 1274, Jan. 8, 2021] 

Subpart C—Changes Subject to 
PBGC Approval 

§ 4211.21 Changes subject to PBGC ap-
proval. 

(a) General rule. Subject to the ap-
proval of the PBGC pursuant to this 
subpart, a plan, other than a plan that 
primarily covers employees in the 
building and construction industry, 
may adopt, by amendment, any alloca-
tion method or modification to an allo-
cation method that is not permitted 
under subpart B of this part. 

(b) Building and construction industry 
plans. Subject to the approval of the 
PBGC pursuant to this subpart, a plan 
that primarily covers employees in the 
building and construction industry 
may adopt, by amendment, any alloca-
tion method or modification to an allo-
cation method that is not permitted 
under section 4211 of ERISA if the 
method or modification is applicable 
only to its employers that are not con-
struction industry employers within 
the meaning of section 4203(b)(1)(A) of 
ERISA. 

(c) Substantial overallocation not al-
lowed. No plan may adopt an allocation 
method or modification to an alloca-
tion method that results in a system-
atic and substantial overallocation of 
the plan’s unfunded vested benefits. 

(d) Use of method prior to approval. A 
plan may implement an alternative al-
location method or modification to an 
allocation method that requires PBGC 
approval before that approval is given. 

However, the plan sponsor shall assess 
liability in accordance with this para-
graph. 

(1) Demand for payment. Until the 
PBGC approves the allocation method 
or modification, a plan may not de-
mand withdrawal liability under sec-
tion 4219 of ERISA in an amount that 
exceeds the lesser of the amount cal-
culated under the amendment or the 
amount calculated under the alloca-
tion method that the plan would be re-
quired to use if the PBGC did not ap-
prove the amendment. The plan must 
inform each withdrawing employer of 
both amounts and explain that the 
higher amount may become payable 
depending on the PBGC’s decision on 
the amendment. 

(2) Adjustment of liability. When nec-
essary because of the PBGC decision on 
the amendment, the plan shall adjust 
the amount demanded from each em-
ployer under paragraph (c)(1) of this 
section and the employer’s withdrawal 
liability payment schedule. The length 
of the payment schedule shall be in-
creased, as necessary. The plan shall 
notify each affected employer of the 
adjusted liability and payment sched-
ule and shall collect the adjusted 
amount in accordance with the ad-
justed schedule. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1275, Jan. 8, 2021] 

§ 4211.22 Requests for PBGC approval. 

(a) Filing of request—(1) In general. A 
plan shall submit a request for ap-
proval of an alternative allocation 
method or modification to an alloca-
tion method to the PBGC in accord-
ance with the requirements of this sec-
tion as soon as practicable after the 
adoption of the amendment. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this subpart. 

(b) Who shall submit. The plan spon-
sor, or a duly authorized representative 
acting on behalf of the plan sponsor, 
shall sign the request. 

(c) Where to submit. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Content. Each request shall con-
tain the following information: 
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(1) The name, address and telephone 
number of the plan sponsor, and of the 
duly authorized representative, if any, 
of the plan sponsor. 

(2) The name of the plan. 
(3) The nine-digit Employer Identi-

fication Number (EIN) that the Inter-
nal Revenue Service assigned to the 
plan sponsor and the three-digit Plan 
Identification Number (PIN) that the 
plan sponsor assigned to the plan, and, 
if different, also the EIN-PIN that the 
plan last filed with the PBGC. If the 
plan has no EIN-PIN, the request shall 
so indicate. 

(4) The date the amendment was 
adopted. 

(5) A copy of the amendment, setting 
forth the full text of the alternative al-
location method or modification. 

(6) The allocation method that the 
plan currently uses and a copy of the 
plan amendment (if any) that adopted 
the method. 

(7) A statement certifying that no-
tice of the adoption of the amendment 
has been given to all employers that 
have an obligation to contribute under 
the plan and to all employee organiza-
tions that represent employees covered 
by the plan. 

(e) Additional information. In addition 
to the information listed in paragraph 
(d) of this section, the PBGC may re-
quire the plan sponsor to submit any 
other information that the PBGC de-
termines is necessary for the review of 
an alternative allocation method or 
modification to an allocation method. 

(Approved by the Office of Management and 
Budget under control number 1212–0035) 

[61 FR 34097, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4211.23 Approval of alternative meth-
od. 

(a) General. The PBGC shall approve 
an alternative allocation method or 
modification to an allocation method if 
the PBGC determines that adoption of 
the method or modification would not 
significantly increase the risk of loss 
to plan participants and beneficiaries 
or to the PBGC. 

(b) Criteria. An alternative allocation 
method or modification to an alloca-
tion method satisfies the requirements 
of paragraph (a) of this section if it 
meets the following three conditions: 

(1) The method or modification allo-
cates a plan’s unfunded vested benefits, 
both for the adoption year and for the 
five subsequent plan years, to the same 
extent as any of the statutory alloca-
tion methods, or any modification to a 
statutory allocation method permitted 
under subpart B. 

(2) The method or modification allo-
cates unfunded vested benefits to each 
employer on the basis of either the em-
ployer’s share of contributions to the 
plan or the unfunded vested benefits 
attributable to each employer. The 
method or modification may take into 
account differences in contribution 
rates paid by different employers and 
differences in benefits of different em-
ployers’ employees. 

(3) The method or modification fully 
reallocates among employers that have 
not withdrawn from the plan all un-
funded vested benefits that the plan 
sponsor has determined cannot be col-
lected from withdrawn employers, or 
that are not assessed against with-
drawn employers because of section 
4209, 4219(c)(1)(B) or 4225 of ERISA. 

(c) PBGC action on request. The 
PBGC’s decision on a request for ap-
proval shall be in writing. If the PBGC 
disapproves the request, the decision 
shall state the reasons for the dis-
approval and shall include a statement 
of the sponsor’s right to request a re-
consideration of the decision pursuant 
to part 4003 of this chapter. 

§ 4211.24 Special rule for certain alter-
native methods previously ap-
proved. 

A plan may not apply to any em-
ployer withdrawing on or after Novem-
ber 25, 1987, an allocation method ap-
proved by the PBGC before that date 
that allocates to the employer the 
greater of the amounts of unfunded 
vested benefits determined under two 
different allocation rules. Until a plan 
that has been using such a method is 
amended to adopt a valid allocation 
method, its allocation method shall be 
deemed to be the statutory allocation 
method that would apply if it had 
never been amended. 
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Subpart D—Allocation Methods for 
Merged Multiemployer Plans 

§ 4211.31 Allocation of unfunded vest-
ed benefits following the merger of 
plans. 

(a) General rule. Except as provided in 
paragraphs (b) through (d) of this sec-
tion, when two or more multiemployer 
plans merge, the merged plan shall 
adopt one of the statutory allocation 
methods, in accordance with subpart B 
of this part, or one of the allocation 
methods prescribed in §§ 4211.32 through 
4211.35, and the method adopted shall 
apply to all employer withdrawals oc-
curring after the initial plan year. Al-
ternatively, a merged plan may adopt 
its own allocation method in accord-
ance with subpart C of this part. If a 
merged plan fails to adopt an alloca-
tion method pursuant to this subpart 
or subpart B or C, it shall use the pre-
sumptive allocation method prescribed 
in § 4211.32. In addition, a merged plan 
may adopt any of the modifications 
prescribed in § 4211.36 or in subpart B of 
this part. 

(b) Construction plans. Except as pro-
vided in the next sentence, a merged 
plan that primarily covers employees 
in the building and construction indus-
try shall use the presumptive alloca-
tion method prescribed in § 4211.32. 
However, the plan may, with respect to 
employers that are not construction 
industry employers within the meaning 
of section 4203(b)(1)(A) of ERISA, 
adopt, by amendment, one of the alter-
native methods prescribed in §§ 4211.33 
through 4211.35 or any other allocation 
method. Any such amendment shall be 
adopted in accordance with subpart C 
of this part. A construction plan may, 
without the PBGC’s approval, adopt by 
amendment any of the modifications 
set forth in § 4211.36 or any of the modi-
fications to the statutory presumptive 
method subpart B of this part. 

(c) Section 404(c) plans. A merged plan 
that is a continuation of a plan de-
scribed in section 404(c) of the Code 
shall use the rolling-5 allocation meth-
od prescribed in § 4211.34, unless the 
plan, by amendment, adopts an alter-
native method. The plan may adopt 
one of the statutory allocation meth-
ods or one of the allocation methods 
set forth in §§ 4211.32 through 4211.35 

without PBGC approval; adoption of 
any other allocation method is subject 
to PBGC approval under subpart B of 
this plan. The plan may, without the 
PBGC’s approval, adopt by amendment 
any of the modifications set forth in 
§ 4211.36 or in subpart B of this part. 

(d) Withdrawals before the end of the 
initial plan year. For employer with-
drawals after the effective date of a 
merger and prior to the end of the ini-
tial plan year, the amount of unfunded 
vested benefits allocable to a with-
drawing employer shall be determined 
in accordance with § 4211.37. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1275, Jan. 8, 2021] 

§ 4211.32 Presumptive method for 
withdrawals after the initial plan 
year. 

(a) General rule. Under this section, 
the amount of unfunded vested benefits 
allocable to an employer that with-
draws from a merged plan after the ini-
tial plan year is the sum (but not less 
than zero) of— 

(1) The employer’s proportional 
share, if any, of the unamortized 
amount of the plan’s initial plan year 
unfunded vested benefits, as deter-
mined under paragraph (b) of this sec-
tion; 

(2) The employer’s proportional share 
of the unamortized amount of the 
change in the plan’s unfunded vested 
benefits for plan years ending after the 
initial plan year, as determined under 
paragraph (c) of this section; and 

(3) The employer’s proportional share 
of the unamortized amounts of the re-
allocated unfunded vested benefits (if 
any) as determined under paragraph (d) 
of this section. 

(b) Share of initial plan year unfunded 
vested benefits. An employer’s propor-
tional share, if any, of the unamortized 
amount of the plan’s initial plan year 
unfunded vested benefits is the sum of 
the employer’s share of its prior plan’s 
liabilities (determined under paragraph 
(b)(1) of this section) and the employ-
er’s share of the adjusted initial plan 
year unfunded vested benefits (deter-
mined under paragraph (b)(2) of this 
section), with such sum reduced by five 
percent of the original amount for each 
plan year subsequent to the initial 
year. 
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(1) Share of prior plan liabilities. An 
employer’s share of its prior plan’s li-
abilities is the amount of unfunded 
vested benefits that would have been 
allocable to the employer if it had 
withdrawn on the first day of the ini-
tial plan year, determined as if each 
plan had remained a separate plan. 

(2) Share of adjusted initial plan year 
unfunded vested benefits. An employer’s 
share of the adjusted initial plan year 
unfunded vested benefits equals the 
plan’s initial plan year unfunded vested 
benefits, less the amount that would be 
determined under paragraph (b)(1) of 
this section for each employer that had 
not withdrawn as of the end of the ini-
tial plan year, multiplied by a frac-
tion— 

(i) The numerator of which is the 
amount determined under paragraph 
(b)(1) of this section; and 

(ii) The denominator of which is the 
sum of the amounts that would be de-
termined under paragraph (b)(1) of this 
section for each employer that had not 
withdrawn as of the end of the initial 
plan year. 

(c) Share of annual changes. An em-
ployer’s proportional share of the 
unamortized amount of the change in 
the plan’s unfunded vested for the plan 
years ending after the end of the initial 
plan year is the sum of the employer’s 
proportional shares (determined under 
paragraph (c)(2) of this section) of the 
unamortized amount of the change in 
unfunded vested benefits (determined 
under paragraph (c)(1) of this section) 
for each plan year in which the em-
ployer has an obligation to contribute 
under the plan ending after the initial 
plan year and before the plan year in 
which the employer withdraws. 

(1) Change in plan’s unfunded vested 
benefits. The change in a plan’s un-
funded vested benefits for a plan year 
is the amount by which the unfunded 
vested benefits at the end of a plan 
year, less the value as of the end of 
such year of all outstanding claims for 
withdrawal liability that can reason-
ably be expected to be collected from 
employers that had withdrawn as of 
the end of the initial plan year, exceed 
the sum of the unamortized amount of 
the initial plan year unfunded vested 
benefits (determined under paragraph 
(c)(1)(i) of this section) and the 

unamortized amounts of the change in 
unfunded vested benefits for each plan 
year ending after the initial plan year 
and preceding the plan year for which 
the change is determined (determined 
under paragraph (c)(1)(ii) of this sec-
tion). 

(i) Unamortized amount of initial plan 
year unfunded vested benefits. The 
unamortized amount of the initial plan 
year unfunded vested benefits is the 
amount of those benefits reduced by 
five percent of the original amount for 
each succeeding plan year. 

(ii) Unamortized amount of the change. 
The unamortized amount of the change 
in a plan’s unfunded vested benefits 
with respect to a plan year is the 
change in unfunded vested benefits for 
the plan year, reduced by five percent 
of such change for each succeeding plan 
year. 

(2) Employer’s proportional share. An 
employer’s proportional share of the 
amount determined under paragraph 
(c)(1) of this section is computed by 
multiplying that amount by a frac-
tion— 

(i) The numerator of which is the 
total amount required to be contrib-
uted under the plan (or under the em-
ployer’s prior plan) by the employer for 
the plan year in which the change 
arose and the four preceding full plan 
years; and 

(ii) The denominator of which is the 
total amount contributed under the 
plan (or under employer’s prior plan) 
for the plan year in which the change 
arose and the four preceding full plan 
years by all employers that had an ob-
ligation to contribute under the plan 
for the plan year in which such change 
arose, reduced by any amount contrib-
uted by an employer that withdrew 
from the plan in the year in which the 
change arose. 

(iii) In determining the numerator 
and the denominator in this paragraph 
(c), the rules under § 4211.4 (and permis-
sible simplified methods under §§ 4211.14 
and 4211.15) apply. 

(d) Share of reallocated amounts. An 
employer’s proportional share of the 
unamortized amounts of the reallo-
cated unfunded vested benefits, if any, 
is the sum of the employer’s propor-
tional shares (determined under para-
graph (d)(2) of this section) of the 
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unamortized amount of the reallocated 
unfunded vested benefits (determined 
under paragraph (d)(1) of this section) 
for each plan year ending before the 
plan year in which the employer with-
drew from the plan. 

(1) Unamortized amount of reallocated 
unfunded vested benefits. The 
unamortized amount of the reallocated 
unfunded vested benefits with respect 
to a plan year is the sum of the 
amounts described in paragraphs 
(d)(1)(i), (d)(1)(ii), and (d)(1)(iii) of this 
section for the plan year, reduced by 
five percent of such sum for each suc-
ceeding plan year. 

(i) Uncollectible amounts. Amounts in-
cluded as reallocable under this para-
graph are those that the plan sponsor 
determines in that plan year to be 
uncollectible for reasons arising out of 
cases or proceedings under title 11, 
United States Code, or similar pro-
ceedings, with respect to an employer 
that withdrew after the close of the 
initial plan year. 

(ii) Relief amounts. Amounts included 
as reallocable under this paragraph are 
those that the plan sponsor determines 
in that plan year will not be assessed 
as a result of the operation of section 
4209, 4219(c)(1)(B), or 4225 of ERISA 
with respect to an employer that with-
drew after the close of the initial plan 
year. 

(iii) Other amounts. Amounts included 
as reallocable under this paragraph are 
those that the plan sponsor determines 
in that plan year to be uncollectible or 
unassessable for other reasons under 
standards not inconsistent with regula-
tions prescribed by the PBGC. 

(2) Employer’s proportional share. An 
employer’s proportional share of the 
amount of the reallocated unfunded 
vested benefits with respect to a plan 
year is computed by multiplying the 
unamortized amount of the reallocated 
unfunded vested benefits (as of the end 
of the year preceding the plan year in 
which the employer withdraws) by the 
allocation fraction described in para-
graph (c)(2) of this section for the same 
plan year. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1275, Jan. 8, 2021] 

§ 4211.33 Modified presumptive meth-
od for withdrawals after the initial 
plan year. 

(a) General rule. Under this section, 
the amount of unfunded vested benefits 
allocable to an employer that with-
draws from a merged plan after the ini-
tial plan year is the sum of the employ-
er’s proportional share, if any, of the 
unamortized amount of the plan’s ini-
tial plan year unfunded vested benefits 
(determined under paragraph (b) of this 
section) and the employer’s propor-
tional share of the unamortized 
amount of the unfunded vested benefits 
arising after the initial plan year (de-
termined under paragraph (c) of this 
section). 

(b) Share of initial plan year unfunded 
vested benefits. An employer’s propor-
tional share, if any, of the unamortized 
amount of the plan’s initial plan year 
unfunded vested benefits is the sum of 
the employer’s share of its prior plan’s 
liabilities, as determined under 
§ 4211.32(b)(1), and the employer’s share 
of the adjusted initial plan year un-
funded vested benefits, as determined 
under § 4211.32(b)(2), with such sum re-
duced as if it were being fully amor-
tized in level annual installments over 
fifteen years beginning with the first 
plan year after the initial plan year. 

(c) Share of unfunded vested benefits 
arising after the initial plan year. An em-
ployer’s proportional share of the 
amount of the plan’s unfunded vested 
benefits arising after the initial plan 
year is the employer’s proportional 
share (determined under paragraph 
(c)(2) of this section) of the plan’s un-
funded vested benefits as of the end of 
the plan year preceding the plan year 
in which the employer withdraws, re-
duced by the amount of the plan’s un-
funded vested benefits as of the close of 
the initial plan year (determined under 
paragraph (c)(1) of this section). 

(1) Amount of unfunded vested benefits. 
The plan’s unfunded vested benefits as 
of the end of the plan year preceding 
the plan year in which the employer 
withdraws shall be reduced by the sum 
of— 

(i) The value as of that date of all 
outstanding claims for withdrawal li-
ability that can reasonably be expected 
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to be collected, with respect to employ-
ers that withdrew before that plan 
year; and 

(ii) The sum of the amounts that 
would be allocable under paragraph (b) 
of this section to all employers that 
have an obligation to contribute in the 
plan year preceding the plan year in 
which the employer withdraws and 
that also had an obligation to con-
tribute in the first plan year ending 
after the initial plan year. 

(2) Employer’s proportional share. An 
employer’s proportional share of the 
amount determined under paragraph 
(c)(1) of this section is computed by 
multiplying that amount by a frac-
tion— 

(i) The numerator of which is the 
total amount required to be contrib-
uted under the plan (or under the em-
ployer’s prior plan) by the employer for 
the last five full plan years ending be-
fore the date on which the employer 
withdraws; and 

(ii) The denominator of which is the 
total amount contributed under the 
plan (or under each employer’s prior 
plan) by all employers for the last five 
full plan years ending before the date 
on which the employer withdraws, in-
creased by the amount of any employer 
contributions owed with respect to ear-
lier periods that were collected in 
those plan years, and decreased by any 
amount contributed by an employer 
that withdrew from the plan (or prior 
plan) during those plan years. 

(iii) In determining the numerator 
and the denominator in this paragraph 
(c), the rules under § 4211.4 (and permis-
sible simplified methods under §§ 4211.14 
and 4211.15) apply. 

[61 FR 34097, July 1, 1996, as amended at 86 
FR 1276, Jan. 8, 2021] 

§ 4211.34 Rolling-5 method for with-
drawals after the initial plan year. 

(a) General rule. Under this section, 
the amount of unfunded vested benefits 
allocable to an employer that with-
draws from a merged plan after the ini-
tial plan year is the sum of the employ-
er’s proportional share, if any, of the 
unamortized amount of the plan’s ini-
tial plan year unfunded vested benefits 
(determined under paragraph (b) of this 
section) and the employer’s propor-
tional share of the unamortized 

amount of the unfunded vested benefits 
arising after the initial plan year (de-
termined under paragraph (c) of this 
section). 

(b) Share of initial plan year unfunded 
vested benefits. An employer’s propor-
tional share, if any, of the unamortized 
amount of the plan’s initial plan year 
unfunded vested benefits is the sum of 
the employer’s share of its prior plan’s 
liabilities, as determined under 
§ 4211.32(b)(1), and the employer’s share 
of the adjusted initial plan year un-
funded vested benefits, as determined 
under § 4211.32(b)(2), with such sum re-
duced as if it were being fully amor-
tized in level annual installments over 
five years beginning with the first plan 
year after the initial plan year. 

(c) Share of unfunded vested benefits 
arising after the initial plan year. An em-
ployer’s proportional share of the 
amount of the plan’s unfunded vested 
benefits arising after the initial plan 
year is the employer’s proportional 
share determined under § 4211.33(c). 

§ 4211.35 Direct attribution method for 
withdrawals after the initial plan 
year. 

The allocation method under this 
section is the allocation method de-
scribed in section 4211(c)(4) of ERISA. 

§ 4211.36 Modifications to the deter-
mination of initial liabilities, the 
amortization of initial liabilities, 
and the allocation fraction. 

(a) General rule. A plan using any of 
the allocation methods described in 
§§ 4211.32 through 4211.34 may, by plan 
amendment and without PBGC ap-
proval, adopt any of the modifications 
described in this section. In deter-
mining the numerators and the de-
nominators in paragraph (d) of this sec-
tion, the rules under § 4211.4 (and per-
missible simplified methods under 
§§ 4211.14 and 4211.15) apply. 

(b) Restarting initial liabilities. A plan 
may be amended to allocate the initial 
plan year unfunded vested benefits 
under § 4211.32(b), § 4211.33(b), or 
§ 4211.34(b) without separately allo-
cating to employers the liabilities at-
tributable to their participation under 
their prior plans. An amendment under 
this paragraph must include an alloca-
tion fraction under paragraph (d) of 
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this section for determining the em-
ployer’s proportional share of the total 
unfunded benefits as of the close of the 
initial plan year. 

(c) Amortizing initial liabilities. A plan 
may by amendment modify the amorti-
zation of initial liabilities in either of 
the following ways: 

(1) If two or more plans that use the 
presumptive allocation method of sec-
tion 4211(b) of ERISA merge, the 
merged plan may adjust the amortiza-
tion of initial liabilities under 
§ 4211.32(b) to amortize those unfunded 
vested benefits over the remaining 
length of the prior plans’ amortization 
schedules. 

(2) A plan that has adopted the allo-
cation method under § 4211.33 or § 4211.34 
may adjust the amortization of initial 
liabilities under § 4211.33(b) or 
§ 4211.34(b) to amortize those unfunded 
vested benefits in level annual install-
ments over any period of at least five 
and not more than fifteen years. 

(d) Changing the allocation fraction. A 
plan may by amendment replace the 
allocation fraction under § 4211.32(b), 
§ 4211.33(b), or § 4211.34(b) with any of 
the following contribution-based frac-
tions— 

(1) A fraction, the numerator of 
which is the total amount required to 
be contributed under the merged and 
prior plans by the withdrawing em-
ployer in the 60-month period ending 
on the last day of the initial plan year, 
and the denominator of which is the 
sum for that period of the contribu-
tions made by all employers that had 
not withdrawn as of the end of the ini-
tial plan year; 

(2) A fraction, the numerator of 
which is the total amount required to 
be contributed by the withdrawing em-
ployer for the initial plan year and the 
four preceding full plan years of its 
prior plan, and the denominator of 
which is the sum of all contributions 
made over that period by employers 
that had not withdrawn as of the end of 
the initial plan year; or 

(3) A fraction, the numerator of 
which is the total amount required to 
be contributed to the plan by the with-
drawing employer since the effective 
date of the merger, and the denomi-
nator of which is the sum of all con-

tributions made over that period by 
employers that had not withdrawn as 
of the end of the initial plan year. 

[61 FR 34097, July 1, 1996, as amended at 86 

FR 1276, Jan. 8, 2021] 

§ 4211.37 Allocating unfunded vested 
benefits for withdrawals before the 
end of the initial plan year. 

If an employer withdraws after the 
effective date of a merger and before 
the end of the initial plan year, the 
amount of unfunded vested benefits al-
locable to the employer shall be deter-
mined as if each plan had remained a 
separate plan. In making this deter-
mination, the plan sponsor shall use 
the allocation method of the with-
drawing employer’s prior plan and 
shall compute the employer’s allocable 
share of the plan’s unfunded vested 
benefits as if the day before the effec-
tive date of the merger were the end of 
the last plan year prior to the with-
drawal. 

APPENDIX TO PART 4211—EXAMPLES 

The examples in this appendix illustrate 

simplified methods for disregarding certain 

contribution increases in the allocation frac-

tion provided in § 4211.14 of this part. 

Example 1. Determining the Numerator of 

the Allocation Fraction Using the Employ-

er’s Plan Year 2014 Contribution Rate 

(§ 4211.14(b)). 

Assume Plan X is a calendar year multiem-

ployer plan in critical status which did not 

have a benefit increase after plan year 2014. 

In accordance with section 305(g)(3)(B) of 

ERISA, the annual 5 percent contribution 

rate increases applicable to Employer A and 

other employers in Plan X after the 2014 plan 

year were deemed to be required to enable 

the plan to meet the requirement of its reha-

bilitation plan and must be disregarded. Em-

ployer A, a contributing employer, with-

draws from Plan X in 2021. Using the rolling- 

5 method, Plan X has unfunded vested bene-

fits of $200 million as of the end of the 2020 

plan year. To determine Employer A’s allo-

cable share of these unfunded vested bene-

fits, Employer A’s hourly required contribu-

tion rate and contribution base units for the 

2014 plan year and each of the 5 plan years 

between 2016 and 2020 are identified as shown 

in the following table: 
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2014 PY 2016 PY 2017 PY 2018 PY 2019 PY 2020 PY 5-year total 

Employer A’s Contribu-
tion Rate .................... $5.51 n/a n/a n/a n/a n/a 

Contribution Base Units 800,000 800,000 800,000 900,000 900,000 900,000 4,300,000 
Contributions ................. $4.41M $4.86M $5.10M $6.03M $6.33M $6.64M $28.96M 

The plan sponsor makes a determination 
pursuant to section 305(g)(3) of ERISA that 
the annual 5 percent contribution rate in-
creases applicable to Employer A and other 
employers in Plan X after the 2014 plan year 
were required to enable the plan to meet the 
requirement of its rehabilitation plan and 
should be disregarded; benefits were not in-
creased after plan year 2014. 

Applying the simplified method, contribu-
tion rate increases that went into effect dur-
ing plan years beginning after December 31, 
2014 would be disregarded: The $5.51 contribu-
tion rate in effect at the end of plan year 
2014 would be held steady in computing Em-
ployer A’s required contributions for the 
plan years included in the numerator of the 
allocation fraction. Based on 4.3 million con-
tribution base units, this results in total re-
quired contributions of $23.7 million over 5 
years. Absent section 305(g)(3) of ERISA, the 
sum of the contributions required to be made 
by Employer A would have been determined 
by multiplying Employer A’s contribution 
rate in effect for each plan year by the con-
tribution base units in that plan year, pro-
ducing total required contributions of $28.96 
million over 5 years. 

Example 2. Determining the Denominator 
of the Allocation Fraction Using the Proxy 
Group Method (§ 4211.14(d)). 

Assume a plan covers ten employers. For 
2017, three small employers were in rate his-
tory group X, representing less than 5 per-
cent of active plan participants; employers A 
and B and two other employers were in rate 
history group Y; and employer C and two 
other employers were in rate history group 
Z. For 2018, there were changes in contribu-
tion rates for some of B’s employees, and as 
a result, employer B is being treated as two 
employers, B1 and B2. B1 remained in rate 
history group Y because, while B1 has a sig-
nificantly lower contribution rate than A, 
the contributions of both are subject to the 
same percentage increase each year. B2 was 
added to rate history group X. X continues 
to represent less than 5 percent of active 
plan participants, and the plan continues to 
ignore it in forming the proxy group. The 
plan forms a 2018 proxy group of three em-
ployers—A and B1 from rate history group Y 
and C from rate history group Z—that to-
gether represent more than 10 percent of ac-
tive plan participants. 

Contributions for 2018 are $1,000,000: $20,000 
for rate history group X, $740,000 for rate his-
tory group Y, and $240,000 for rate history 

group Z, with A and B1 accounting for 

$150,000 and C accounting for $45,000 of the 

total contribution amounts. 

Contribution rates for 2018 for A, B1, and C 

(excluding rate increases required to be dis-

regarded for withdrawal liability purposes) 

and contribution base units for the three em-

ployers are: For A, 87 cents and 100,000 CBUs; 

for B1, 43 cents and 50,000 CBUs; and for C, 70 

cents and 60,000 CBUs, as shown in rows (1) 

and (2) of the table below. Thus, the three 

employers’ adjusted contributions are 

$87,000, $21,500, and $42,000 respectively, as 

shown in row (3). 

Moving from the employer level to the rate 

history group level, the adjusted contribu-

tions for employers in the proxy group that 

are in the same rate history group are added 

together (row (4)). Those totals are then di-

vided by total actual contributions for the 

proxy group employers in each rate history 

group (row (6)) to derive an adjustment fac-

tor for each rate history group (row (7)) that 

is applied to the actual contributions of all 

employers in the rate history group (row (8)) 

to get the adjusted contributions for each 

rate history group represented in the proxy 

group (row (9)). 

Moving from the rate history group level 

to the plan level, the same process is re-

peated. Adjusted employer contributions for 

the rate history group are summed (row (10)) 

and divided by the total contributions for all 

rate history groups represented in the proxy 

group (row (11)) to get an adjustment factor 

for the plan (row (12)). Contributions for rate 

history group X are excluded from row (11) 

because no employer in rate history group X 

is in the proxy group. The adjustment factor 

for the plan is then applied to total plan con-

tributions (row (13)) to get adjusted plan con-

tributions (row (14)). Contributions for rate 

history group X are included in row (13) be-

cause—although X was ignored in deter-

mining the adjustment factor for the plan — 

the adjustment factor applies to all plan con-

tributions (other than those by employers 

excluded from the plan’s allocation fraction 

denominator). The plan will use the adjusted 

plan contributions in row (14) as the total 

contributions for 2018 in determining the de-

nominator of any allocation fraction that in-

cludes contributions for 2018. 
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Row number 
Regulatory 
reference in 
§ 4211.14(d) 

Description of action 

Rate history group 

Y Z 

Employer A Employer B1 Employer C 

(1) ................. (6)(ii) .................. 2018 contribution rate excluding dis-
regarded increases.

$0.87 per 
CBU.

$0.43 per 
CBU.

$0.70 per 
CBU 

(2) ................. (6)(i) ................... 2018 CBUs ................................................ 100,000 50,000 60,000 
(3) ................. (6) ...................... Adjusted employer contributions (1)x(2) .... $87,000 $21,500 $42,000 

(4) ................. (7)(i) ................... Sum of adjusted contributions for proxy 
employers by rate history group.

$108,500 $42,000 

(5) ................. (7)(ii) .................. Unadjusted contributions for proxy em-
ployers.

$100,000 $25,000 $45,000 

(6) ................. (7)(ii) .................. Sum of unadjusted contributions for proxy 
employers by rate history group.

$125,000 $45,000 

(7) ................. (7) ...................... Adjustment factor by rate history group 
(4)/(6).

0.868 0.933 

(8) ................. (7) ...................... Total actual contributions by rate history 
group.

$740,000 $240,000 

(9) ................. (7) ...................... Adjusted contributions by rate history 
group (7)x(8).

$642,320 $223,920 

(10) ............... (8)(i) ................... Sum of adjusted contributions for rate his-
tory groups represented in proxy group.

$866,240 

(11) ............... (8)(ii) .................. Total actual contributions for rate history 
groups represented in proxy group.

$980,000 

(12) ............... (8) ...................... Adjustment factor for plan (10)/(11) .......... 0.884 

(13) ............... (8) ...................... Total plan contributions ............................. $1,000,000 

(14) ............... (8) ...................... Adjusted plan contributions (for allocation 
fraction denominators) (12)x(13).

$884,000 

[86 FR 1276, Jan. 8, 2021] 

PART 4219—NOTICE, COLLECTION, 
AND REDETERMINATION OF 
WITHDRAWAL LIABILITY 

Subpart A—General 

Sec. 
4219.1 Purpose and scope. 
4219.2 Definitions. 
4219.3 Disregarding certain contributions. 

Subpart B—Redetermination of Withdrawal 
Liability Upon Mass Withdrawal 

4219.11 Withdrawal liability upon mass 
withdrawal. 

4219.12 Employers liable upon mass with-
drawal. 

4219.13 Amount of liability for de minimis 
amounts. 

4219.14 Amount of liability for 20-year-limi-
tation amounts. 

4219.15 Determination of reallocation liabil-
ity. 

4219.16 Imposition of liability. 
4219.17 Filings with PBGC. 

4219.18 Withdrawal in a plan year in which 
substantially all employers withdraw. 

4219.19 Method and date of issuance; com-
putation of time. 

4219.20 Information collection. 

Subpart C—Overdue, Defaulted, and 
Overpaid Withdrawal Liability 

4219.31 Overdue and defaulted withdrawal li-
ability; overpayment. 

4219.32 Interest on overdue, defaulted and 
overpaid withdrawal liability. 

4219.33 Plan rules concerning overdue and 
defaulted withdrawal liability. 

AUTHORITY: 29 U.S.C. 1302(b)(3) and 
1399(c)(6). 

SOURCE: 61 FR 34102, July 1, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 4219.1 Purpose and scope. 

(a) Subpart A. Subpart A of this part 
describes the purpose and scope of the 



1017 

Pension Benefit Guaranty Corporation § 4219.2 

provisions in this part and defined 
terms used in this part. Section 4219(c) 
of ERISA requires a withdrawn em-
ployer to make annual withdrawal li-
ability payments at a set rate over the 
number of years necessary to amortize 
its withdrawal liability, generally lim-
ited to a period of 20 years. This sub-
part provides rules for disregarding 
certain contribution increases in deter-
mining the highest contribution rate 
under section 4219(c) of ERISA. 

(b) Subpart B—(1) Purpose. When a 
multiemployer plan terminates by the 
withdrawal of every employer from the 
plan, or when substantially all employ-
ers withdraw from a multiemployer 
plan pursuant to an agreement or ar-
rangement to withdraw from the plan, 
section 4219(c)(1)(D)(i) of ERISA re-
quires that the liability of such with-
drawing employers be determined (or 
redetermined) without regard to the 20- 
year limitation on annual payments es-
tablished in section 4219(c)(1)(B) of 
ERISA. In addition, section 
4219(c)(1)(D)(ii) requires that, upon the 
occurrence of a withdrawal described 
above, the total unfunded vested bene-
fits of the plan be fully allocated 
among such withdrawing employers in 
a manner that is not inconsistent with 
PBGC regulations. Section 4209(c) of 
ERISA provides that the de minimis re-
duction established in sections 4209 (a) 
and (b) of ERISA does not apply to an 
employer that withdraws in a plan year 
in which substantially all employers 
withdraw from the plan, or to an em-
ployer that withdraws pursuant to an 
agreement to withdraw during a period 
of one or more plan years during which 
substantially all employers withdraw 
pursuant to an agreement or arrange-
ment to withdraw. The purpose of sub-
part B of this part is to prescribe rules, 
pursuant to sections 4219(c)(1)(D) and 
4209(c) of ERISA, for redetermining an 
employer’s withdrawal liability and 
fully allocating the unfunded vested 
benefits of a multiemployer plan in ei-
ther of two mass-withdrawal situa-
tions: the termination of a plan by the 
withdrawal of every employer and the 
withdrawal of substantially all employ-
ers pursuant to an agreement or ar-
rangement to withdraw. Subpart B also 
prescribes rules for redetermining the 
liability of an employer without regard 

to section 4209 (a) or (b) when the em-
ployer withdraws in a plan year in 
which substantially all employers 
withdraw, regardless of the occurrence 
of a mass withdrawal. (See part 4281 re-
garding the valuation of unfunded vest-
ed benefits to be fully allocated under 
subpart B, and parts 4041A and 4281 re-
garding the powers and duties of the 
plan sponsor of a plan terminated by 
mass withdrawal.) 

(2) Scope. Subpart B applies to multi-
employer plans covered by title IV of 
ERISA, with respect to which there is 
a termination by the withdrawal of 
every employer (including a plan cre-
ated by a partition pursuant to section 
4233 of ERISA) or a withdrawal of sub-
stantially all employers in the plan 
pursuant to an agreement or arrange-
ment to withdraw from the plan, and 
to employers that withdraw from such 
multiemployer plans. The obligations 
of a plan sponsor of a mass-withdrawal- 
terminated plan under subpart B cease 
to apply when the plan assets are dis-
tributed in full satisfaction of all non-
forfeitable benefits under the plan. 
Subpart B also applies, to the extent 
appropriate, to multiemployer plans 
with respect to which there is a with-
drawal of substantially all employers 
in a single plan year and to employers 
that withdraw from such plans in that 
plan year. 

(c) Subpart C. Subpart C establishes 
the interest rate to be charged on over-
due, defaulted and overpaid withdrawal 
liability under section 4219(c)(6) of 
ERISA, and authorizes multiemployer 
plans to adopt alternative rules con-
cerning assessment of interest and re-
lated matters. Subpart C applies to 
multiemployer plans covered under 
title IV of ERISA, and to employers 
that have withdrawn from such plans 
on or after September 26, 1980, except 
employers with respect to which sec-
tion 4221(f) or section 4221(g) of ERISA 
applies (provided that such employers 
are in compliance with the provisions 
of those sections, as applicable). 

[61 FR 34102, July 1, 1996, as amended at 73 
FR 79636, Dec. 30, 2008; 86 FR 1277, Jan. 8, 
2021] 

§ 4219.2 Definitions. 

(a) The following terms are defined in 
§ 4001.2 of this chapter: employer, 
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ERISA, IRS, mass withdrawal, multi-
employer plan, nonforfeitable benefit, 
PBGC, plan, and plan year. 

(b) For purposes of this part: 
Initial withdrawal liability means the 

amount of withdrawal liability deter-
mined in accordance with sections 4201 
through 4225 of title IV without regard 
to the occurrence of a mass with-
drawal. 

Mass withdrawal liability means the 
sum of an employer’s liability for de 
minimis amounts, liability for 20-year- 
limitation amounts, and reallocation 
liability. 

Mass withdrawal valuation date 
means— 

(1) In the case of a termination by 
mass withdrawal, the last day of the 
plan year in which the plan terminates; 
or 

(2) in the case of a withdrawal of sub-
stantially all employers pursuant to an 
agreement or arrangement to with-
draw, the last day of the plan year as 
of which substantially all employers 
have withdrawn. 

Reallocation liability means the 
amount of unfunded vested benefits al-
located to an employer in the event of 
a mass withdrawal. 

Reallocation record date means a date 
selected by the plan sponsor, which is 
not earlier than the date of the plan’s 
actuarial report for the year of the 
mass withdrawal and not later than 
one year after the mass withdrawal 
valuation date. 

Redetermination liability means the 
sum of an employer’s liability for de 
minimis amounts and the employer’s li-
ability for 20-year-limitation amounts. 

Unfunded vested benefits means the 
amount by which the present value of a 
plan’s nonforfeitable benefits exceeds 
the value of plan assets (including 
claims of the plan for unpaid initial 
withdrawal liability and redetermina-
tion liability), determined in accord-
ance with section 4281 of ERISA and 
part 4281, subpart B. 

(c) For purposes of subpart B— 
Withdrawal means a complete with-

drawal as defined in section 4203 of 
ERISA. 

[61 FR 34102, July 1, 1996, as amended at 73 
FR 79636, Dec. 30, 2008; 86 FR 1277, Jan. 8, 
2021] 

§ 4219.3 Disregarding certain contribu-
tions. 

(a) General rule. For purposes of de-
termining the highest contribution 
rate under section 4219(c) of ERISA, a 
plan must disregard: 

(1) Surcharge. Any surcharge under 
section 305(e)(7) of ERISA and section 
432(e)(7) of the Code the obligation for 
which accrues on or after December 31, 
2014. 

(2) Contribution increase. Any increase 
in the contribution rate or other in-
crease in contribution requirements 
that goes into effect during a plan year 
beginning after December 31, 2014, so 
that a plan may meet the requirements 
of a funding improvement plan under 
section 305(c) of ERISA and section 
432(c) of the Code or a rehabilitation 
plan under section 305(e) of ERISA and 
section 432(e) of the Code, except to the 
extent that one of the following excep-
tions applies pursuant to section 
305(g)(3) of ERISA and section 432(g)(3) 
of the Code: 

(i) The increases in contribution re-
quirements are due to increased levels 
of work, employment, or periods for 
which compensation is provided. 

(ii) The additional contributions are 
used to provide an increase in benefits, 
including an increase in future benefit 
accruals, permitted by section 
305(d)(1)(B) or (f)(1)(B) of ERISA and 
section 432(d)(1)(B) or (f)(1)(B) of the 
Code. 

(b) Simplified method for a plan that is 
no longer in endangered or critical status. 
A plan sponsor may amend a plan with-
out PBGC approval to use the sim-
plified method in this paragraph (b) for 
purposes of determining the highest 
contribution rate for a plan that is no 
longer in endangered or critical status. 
The highest contribution rate is the 
greater of— 

(1) The employer’s contribution rate 
as of the date that is the later of the 
last day of the first plan year that ends 
on or after December 31, 2014 and the 
last day of the plan year the employer 
first contributes to the plan (the ‘‘em-
ployer freeze date’’) plus any contribu-
tion increases after the employer 
freeze date, and before the employer’s 
withdrawal date that are determined in 
accordance with the rules under 
§ 4219.3(a)(2)(ii); or 
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(2) The highest contribution rate for 
any plan year after the plan year that 
includes the expiration date of the first 
collective bargaining agreement of the 
withdrawing employer requiring plan 
contributions that expires after the 
plan is no longer in endangered or crit-
ical status, or, if earlier, the date as of 
which the withdrawing employer re-
negotiated a contribution rate effec-
tive after the plan year the plan is no 
longer in endangered or critical status. 

(c) Example: The simplified method in 
paragraph (b) of this section is illus-
trated by the following example. 

(1) Facts. A contributing employer 
withdraws in plan year 2028, after the 
2027 expiration date of the first collec-
tive bargaining agreement requiring 
plan contributions that expires after 
the plan is no longer in critical status 
in plan year 2026. The plan sponsor de-
termines that under the expiring col-
lective bargaining agreement the em-
ployer’s $4.50 hourly contribution rate 
in plan year 2014 was required to in-
crease each year to $7.00 per hour in 
plan year 2025, to enable the plan to 
meet its rehabilitation plan. The plan 
sponsor determines that, over this pe-
riod, a cumulative increase of $0.85 per 
hour was used to fund benefit in-
creases, as provided by plan amend-
ment. Under a new collective bar-
gaining agreement effective in 2027, the 
employer’s hourly contribution rate is 
reduced to $5.00. 

(2) Highest contribution rate. The plan 
sponsor determines that the employer’s 
highest contribution rate for purposes 
of section 4219(c) of ERISA is $5.35, be-
cause it is the greater of the highest 
rate in effect after the plan is no longer 
in critical status ($5.00) and the em-
ployer’s contribution rate in plan year 
2014 ($4.50) plus any increases between 
2015 and 2025 ($0.85) that were required 
to be taken into account under section 
305(g)(3) of ERISA. 

(d) Effective and applicability dates—(1) 
Effective date. This section is effective 
on February 8, 2021. 

(2) Applicability date. This section ap-
plies to employer withdrawals from 
multiemployer plans that occur in plan 
years beginning on or after February 8, 
2021. 

[86 FR 1277, Jan. 8, 2021] 

Subpart B—Redetermination of 
Withdrawal Liability Upon 
Mass Withdrawal 

§ 4219.11 Withdrawal liability upon 
mass withdrawal. 

(a) Initial withdrawal liability. The 
plan sponsor of a multiemployer plan 
that experiences a mass withdrawal 
shall determine initial withdrawal li-
ability pursuant to section 4201 of 
ERISA of every employer that has 
completely or partially withdrawn 
from the plan and for whom the liabil-
ity has not previously been determined 
and, in accordance with section 4202 of 
ERISA, notify each employer of the 
amount of the initial withdrawal li-
ability and collect the amount of the 
initial withdrawal liability from each 
employer. 

(b) Mass withdrawal liability. The plan 
sponsor of a multiemployer plan that 
experiences a mass withdrawal shall 
also— 

(1) Notify withdrawing employers, in 
accordance with § 4219.16(a), that a 
mass withdrawal has occurred; 

(2) Within 150 days after the mass 
withdrawal valuation date, determine 
the liability of withdrawn employers 
for de minimis amounts and for 20-year- 
limitation amounts in accordance with 
§§ 4219.13 and 4219.14; 

(3) Within one year after the re-
allocation record date, determine the 
reallocation liability of withdrawn em-
ployers in accordance with § 4219.15; 

(4) Notify each withdrawing employer 
of the amount of mass withdrawal li-
ability determined pursuant to this 
subpart and the schedule for payment 
of such liability, and demand payment 
of and collect that liability, in accord-
ance with § 4219.16; and 

(5) Notify the PBGC of the occur-
rence of a mass withdrawal and certify, 
in accordance with § 4219.17, that deter-
minations of mass withdrawal liability 
have been completed. 

(c) Extensions of time. The plan spon-
sor of a multiemployer plan that expe-
riences a mass withdrawal may apply 
to the PBGC for an extension of the 
deadlines contained in paragraph (b) of 
this section. The PBGC shall approve 
such a request only if it finds that fail-
ure to grant the extension will create 
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an unreasonable risk of loss to plan 
participants or the PBGC. 

§ 4219.12 Employers liable upon mass 
withdrawal. 

(a) Liability for de minimis amounts. An 
employer shall be liable for de minimis 
amounts to the extent provided in sec-
tion 4219(c)(1)(D) of ERISA if the em-
ployer’s initial withdrawal liability 
was reduced pursuant to section 4209 
(a) or (b) of ERISA. 

(b) Liability for 20-year-limitation 
amounts. An employer shall be liable 
for 20-year-limitation amounts to the 
extent provided in section 4219(c)(1)(D) 
of ERISA. 

(c) Liability for reallocation liability. 
An employer shall be liable for re-
allocation liability if the employer 
withdrew pursuant to an agreement or 
arrangement to withdraw from a mul-
tiemployer plan from which substan-
tially all employers withdrew pursuant 
to an agreement or arrangement to 
withdraw, or if the employer withdrew 
after the beginning of the second full 
plan year preceding the termination 
date from a plan that terminated by 
the withdrawal of every employer, and, 
as of the reallocation record date— 

(1) The employer has not been com-
pletely liquidated or dissolved; 

(2) The employer is not the subject of 
a case or proceeding under title 11, 
United States Code, or any case or pro-
ceeding under similar provisions of 
state insolvency laws, except that a 
plan sponsor may determine that such 
an employer is liable for reallocation 
liability if the plan sponsor determines 
that the employer is reasonably ex-
pected to be able to pay its initial 
withdrawal liability and its redeter-
mination liability in full and on time 
to the plan; and 

(3) The plan sponsor has not deter-
mined that the employer’s initial with-
drawal liability or its redetermination 
liability is limited by section 4225 of 
ERISA. 

(d) General exclusion. In the event 
that a plan experiences successive mass 
withdrawals, an employer that has 
been determined to be liable under this 
subpart for any component of mass 
withdrawal liability shall not be liable 
as a result of the same withdrawal for 
that component of mass withdrawal li-

ability with respect to a subsequent 
mass withdrawal. 

(e) Free-look rule. An employer that is 
not liable for initial withdrawal liabil-
ity pursuant to a plan amendment 
adopting section 4210(a) of ERISA shall 
not be liable for de minimis amounts or 
for 20-year-limitation amounts, but 
shall be liable for reallocation liability 
in accordance with paragraph (c) of 
this section. 

(f) Payment of initial withdrawal liabil-
ity. An employer’s payment of its total 
initial withdrawal liability, whether by 
prepayment or otherwise, for a with-
drawal which is later determined to be 
part of a mass withdrawal shall not ex-
clude the employer from or otherwise 
limit the employer’s mass withdrawal 
liability under this subpart. 

(g) Agreement presumed. Withdrawal 
by an employer during a period of three 
consecutive plan years within which 
substantially all employers withdraw 
from a plan shall be presumed to be a 
withdrawal pursuant to an agreement 
or arrangement to withdraw unless the 
employer proves otherwise by a prepon-
derance of the evidence. 

§ 4219.13 Amount of liability for de 

minimis amounts. 

An employer that is liable for de 
minimis amounts shall be liable to the 
plan for the amount by which the em-
ployer’s allocable share of unfunded 
vested benefits for the purpose of deter-
mining its initial withdrawal liability 
was reduced pursuant to section 4209 
(a) or (b) of ERISA. Any liability for de 
minimis amounts determined under this 
section shall be limited by section 4225 
of ERISA to the extent that section 
would have been limiting had the em-
ployer’s initial withdrawal liability 
been determined without regard to the 
de minimis reduction. 

§ 4219.14 Amount of liability for 20- 
year-limitation amounts. 

An employer that is liable for 20- 
year-limitation amounts shall be liable 
to the plan for an amount equal to the 
present value of all initial withdrawal 
liability payments for which the em-
ployer was not liable pursuant to sec-
tion 4219(c)(1)(B) of ERISA. The present 
value of such payments shall be deter-
mined as of the end of the plan year 
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preceding the plan year in which the 
employer withdrew, using the assump-
tions that were used to determine the 
employer’s payment schedule for ini-
tial withdrawal liability pursuant to 
section 4219(c)(1)(A)(ii) of ERISA. Any 
liability for 20-year-limitation 
amounts determined under this section 
shall be limited by section 4225 of 
ERISA to the extent that section 
would have been limiting had the em-
ployer’s initial withdrawal liability 
been determined without regard to the 
20-year limitation. 

§ 4219.15 Determination of reallocation 
liability. 

(a) General rule. In accordance with 
the rules in this section, the plan spon-
sor shall determine the amount of un-
funded vested benefits to be reallocated 
and shall fully allocate those unfunded 
vested benefits among all employers 
liable for reallocation liability. 

(b) Amount of unfunded vested benefits 
to be reallocated. For purposes of this 
section, the amount of a plan’s un-
funded vested benefits to be reallocated 
shall be the amount of the plan’s un-
funded vested benefits, determined as 
of the mass withdrawal valuation date, 
adjusted to exclude from plan assets 
the value of the plan’s claims for un-
paid initial withdrawal liability and 
unpaid redetermination liability that 
are deemed to be uncollectible under 
§ 4219.12(c)(1) or (c)(2). 

(c) Amount of reallocation liability. An 
employer’s reallocation liability shall 
be equal to the sum of the employer’s 
initial allocable share of the plan’s un-
funded vested benefits, as determined 
under paragraph (c)(1) of this section, 
plus any unassessable amounts allo-
cated to the employer under paragraph 
(c)(2), limited by section 4225 of ERISA 
to the extent that section would have 
been limiting had the employer’s re-
allocation liability been included in 
the employer’s initial withdrawal li-
ability. If a plan is determined to have 
no unfunded vested benefits to be re-
allocated, the reallocation liability of 
each liable employer shall be zero. 

(1) Initial allocable share. Except as 
otherwise provided in rules adopted by 
the plan pursuant to paragraph (d) of 
this section, and in accordance with 
paragraph (c)(3) of this section, an em-

ployer’s initial allocable share shall be 
equal to the product of the plan’s un-
funded vested benefits to be reallo-
cated, multiplied by a fraction— 

(i) The numerator of which is the 
yearly average of the employer’s con-
tribution base units during the three 
plan years preceding the employer’s 
withdrawal; and 

(ii) The denominator of which is the 
sum of the yearly averages calculated 
under paragraph (c)(1)(i) of this section 
for each employer liable for realloca-
tion liability. 

(2) Allocation of unassessable amounts. 
If after computing each employer’s ini-
tial allocable share of unfunded vested 
benefits, the plan sponsor knows that 
any portion of an employer’s initial al-
locable share is unassessable as with-
drawal liability because of the limita-
tions in section 4225 of ERISA, the plan 
sponsor shall allocate any such 
unassessable amounts among all other 
liable employers. This allocation shall 
be done by prorating the unassessable 
amounts on the basis of each such em-
ployer’s initial allocable share. No em-
ployer shall be liable for unfunded 
vested benefits allocated under para-
graph (c)(1) or this paragraph to an-
other employer that are determined to 
be unassessable or uncollectible subse-
quent to the plan sponsor’s demand for 
payment of reallocation liability. 

(3) Contribution base unit. For pur-
poses of paragraph (c)(1) of this section, 
a contribution base unit means a unit 
with respect to which an employer has 
an obligation to contribute, such as an 
hour worked or shift worked or a unit 
of production, under the applicable col-
lective bargaining agreement (or other 
agreement pursuant to which the em-
ployer contributes) or with respect to 
which the employer would have an ob-
ligation to contribute if the contribu-
tion requirement with respect to the 
plan were greater than zero. 

(d) Plan rules. Plans may adopt rules 
for calculating an employer’s initial al-
locable share of the plan’s unfunded 
vested benefits in a manner other than 
that prescribed in paragraph (c)(1) of 
this section, provided that those rules 
allocate the plan’s unfunded vested 
benefits to substantially the same ex-
tent the prescribed rules would. Plan 
rules adopted under this paragraph 
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shall operate and be applied uniformly 
with respect to each employer. If such 
rules would increase the reallocation 
liability of any employer, they may be 
effective with respect to that employer 
earlier than three full plan years after 
their adoption only if the employer 
consents to the application of the rules 
to itself. The plan sponsor shall give a 
written notice to each contributing 
employer and each employee organiza-
tion that represents employees covered 
by the plan of the adoption of plan 
rules under this paragraph. 

[61 FR 34102, July 1, 1996, as amended at 73 
FR 79636, Dec. 30, 2008] 

§ 4219.16 Imposition of liability. 

(a) Notice of mass withdrawal. Within 
30 days after the mass withdrawal valu-
ation date, the plan sponsor shall give 
written notice of the occurrence of a 
mass withdrawal to each employer that 
the plan sponsor reasonably expects 
may be a liable employer under 
§ 4219.12. The notice shall include— 

(1) The mass withdrawal valuation 
date; 

(2) A description of the consequences 
of a mass withdrawal under this sub-
part; and 

(3) A statement that each employer 
obligated to make initial withdrawal 
liability payments shall continue to 
make those payments in accordance 
with its schedule. Failure of the plan 
sponsor to notify an employer of a 
mass withdrawal as required by this 
paragraph shall not cancel the employ-
er’s mass withdrawal liability or waive 
the plan’s claim for such liability. 

(b) Notice of redetermination liability. 
Within 30 days after the date as of 
which the plan sponsor is required 
under § 4219.11(b)(2) to have determined 
the redetermination liability of em-
ployers, the plan sponsor shall issue a 
notice of redetermination liability in 
writing to each employer liable under 
§ 4219.12 for de minimis amounts or 20- 
year-limitation amounts, or both. The 
notice shall include— 

(1) The amount of the employer’s li-
ability, if any, for de minimis amounts 
determined pursuant to § 4219.13; 

(2) The amount of the employer’s li-
ability, if any, for 20-year-limitation 
amounts determined pursuant to 
§ 4219.14; 

(3) The schedule for payment of the 
liability determined under paragraph 
(f) of this section; 

(4) A demand for payment of the li-
ability in accordance with the sched-
ule; and 

(5) A statement of when the plan 
sponsor expects to issue notices of re-
allocation liability to liable employers. 

(c) Notice of reallocation liability. 
Within 30 days after the date as of 
which the plan sponsor is required 
under § 4219.11(b)(3) to have determined 
the reallocation liability of employers, 
the plan sponsor shall issue a notice of 
reallocation liability in writing to each 
employer liable for reallocation liabil-
ity. The notice shall include— 

(1) The amount of the employer’s re-
allocation liability determined pursu-
ant to § 4219.15; 

(2) The schedule for payment of the 
liability determined under paragraph 
(f) of this section; and 

(3) A demand for payment of the li-
ability in accordance with the sched-
ule. 

(d) Notice to employers not liable. The 
plan sponsor shall notify in writing 
any employer that receives a notice of 
mass withdrawal under paragraph (a) 
of this section and subsequently is de-
termined not to be liable for mass 
withdrawal liability or any component 
thereof. The notice shall specify the li-
ability from which the employer is ex-
cluded and shall be provided to the em-
ployer not later than the date by which 
liable employers are to be provided no-
tices of reallocation liability pursuant 
to paragraph (c) of this section. If the 
employer is not liable for mass with-
drawal liability, the notice shall also 
include a statement, if applicable, that 
the employer is obligated to continue 
to make initial withdrawal liability 
payments in accordance with its exist-
ing schedule for payment of such liabil-
ity. 

(e) Combined notices. A plan sponsor 
may combine a notice of redetermina-
tion liability with the notice of and de-
mand for payment of initial with-
drawal liability. If a mass withdrawal 
and a withdrawal described in § 4219.18 
occur concurrently, a plan sponsor may 
combine— 
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(1) A notice of mass withdrawal with 
a notice of withdrawal issued pursuant 
to § 4219.18(d); and 

(2) A notice of redetermination liabil-
ity with a notice of liability issued pur-
suant to § 4219.18(e). 

(f) Payment schedules. The plan spon-
sor shall establish payment schedules 
for payment of an employer’s mass 
withdrawal liability in accordance with 
the rules in section 4219(c) of ERISA, as 
modified by this paragraph. For an em-
ployer that owes initial withdrawal li-
ability as of the mass withdrawal valu-
ation date, the plan sponsor shall es-
tablish new payment schedules for each 
element of mass withdrawal liability 
by amending the initial withdrawal li-
ability payment schedule in accord-
ance with the paragraph (f)(1) of this 
section. For all other employers, the 
payment schedules shall be established 
in accordance with paragraph (f)(2). 

(1) Employers owing initial withdrawal 
liability as of mass withdrawal valuation 
date. For an employer that owes initial 
withdrawal liability as of the mass 
withdrawal valuation date, the plan 
sponsor shall amend the existing sched-
ule of payments in order to amortize 
the new amounts of liability being as-
sessed, i.e., redetermination liability 
and reallocation liability. With respect 
to redetermination liability, the plan 
sponsor shall add that liability to the 
total initial withdrawal liability and 
determine a new payment schedule, in 
accordance with section 4219(c)(1) of 
ERISA, using the interest assumptions 
that were used to determine the origi-
nal payment schedule. For reallocation 
liability, the plan sponsor shall add 
that liability to the present value, as 
of the date following the mass with-
drawal valuation date, of the unpaid 
portion of the amended payment sched-
ule described in the preceding sentence 
and determine a new payment schedule 
of level annual payments, calculated as 
if the first payment were made on the 
day following the mass withdrawal 
valuation date using the interest as-
sumptions used for determining the 
amount of unfunded vested benefits to 
be reallocated. 

(2) Other employers. For an employer 
that had no initial withdrawal liabil-
ity, or had fully paid its liability prior 
to the mass withdrawal valuation date, 

the plan sponsor shall determine the 
payment schedule for redetermination 
liability, in accordance with section 
4219(c)(1) of ERISA, in the same man-
ner and using the same interest as-
sumptions as were used or would have 
been used in determining the payment 
schedule for the employer’s initial 
withdrawal liability. With respect to 
reallocation liability, the plan sponsor 
shall follow the rules prescribed in 
paragraph (f)(1) of this section. 

(g) Review of mass withdrawal liability 
determinations. Determinations of mass 
withdrawal liability made pursuant to 
this subpart shall be subject to plan re-
view under section 4219(b)(2) of ERISA 
and to arbitration under section 4221 of 
ERISA within the times prescribed by 
those sections. Matters that relate 
solely to the amount of, and schedule 
of payments for, an employer’s initial 
withdrawal liability are not matters 
relating to the employer’s liability 
under this subpart and are not subject 
to review pursuant to this paragraph. 

(h) Cessation of withdrawal liability ob-
ligations. If the plan sponsor of a termi-
nated plan distributes plan assets in 
full satisfaction of all nonforfeitable 
benefits under the plan, the plan spon-
sor’s obligation to impose and collect 
liability, and each employer’s obliga-
tion to pay liability, in accordance 
with this subpart ceases on the date of 
such distribution. 

(i) Determination that a mass with-
drawal has not occurred. If a plan spon-
sor determines, after imposing mass 
withdrawal liability pursuant to this 
subpart, that a mass withdrawal has 
not occurred, the plan sponsor shall re-
fund to employers all payments of 
mass withdrawal liability with inter-
est, except that a plan sponsor shall 
not refund payments of liability for de 
minimis amounts to an employer that 
remains liable for such amounts under 
§ 4219.18. Interest shall be credited at 
the interest rate prescribed in subpart 
C and shall accrue from the date the 
payment was received by the plan until 
the date of the refund. 

§ 4219.17 Filings with PBGC. 

(a) Filing requirements—(1) In general. 
The plan sponsor shall file with PBGC 
a notice that a mass withdrawal has 
occurred and separate certifications 
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that determinations of redetermina-
tion liability and reallocation liability 
have been made and notices provided to 
employers in accordance with this sub-
part. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this subpart. 

(3) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period under this subpart for filing 
with the PBGC. 

(b) Who shall file. The plan sponsor or 
a duly authorized representative acting 
on behalf of the plan sponsor shall sign 
and file the notice and the certifi-
cations. 

(c) When to file. A notice of mass 
withdrawal for a plan from which sub-
stantially all employers withdraw pur-
suant to an agreement or arrangement 
to withdraw shall be filed with the 
PBGC no later than 30 days after the 
mass withdrawal valuation date. A no-
tice of mass withdrawal termination 
shall be filed within the time pre-
scribed for the filing of that notice in 
part 4041A, subparts A and B, of this 
chapter. Certifications of liability de-
terminations shall be filed with the 
PBGC no later than 30 days after the 
date on which the plan sponsor is re-
quired to have provided employers with 
notices pursuant to § 4219.16. 

(d) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(e) Date of filing. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
a submission under this subpart was 
filed with the PBGC. 

(f) Contents of notice of mass with-
drawal. If a plan terminates by the 
withdrawal of every employer, a notice 
of termination filed in accordance with 
part 4041A, subparts A and B, of this 
chapter shall satisfy the requirements 
for a notice of mass withdrawal under 
this subpart. If substantially all em-
ployers withdraw from a plan pursuant 
to an agreement or arrangement to 
withdraw, the notice of mass with-
drawal shall contain the following in-
formation: 

(1) The name of the plan. 

(2) The name, address and telephone 
number of the plan sponsor and of the 
duly authorized representative, if any, 
of the plan sponsor. 

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the plan sponsor and the three- 
digit Plan Identification Number (PIN) 
assigned by the plan sponsor to the 
plan, and, if different, the EIN or PIN 
last filed with the PBGC. If no EIN or 
PIN has been assigned, the notice shall 
so indicate. 

(4) The mass withdrawal valuation 
date. 

(5) A description of the facts on 
which the plan sponsor has based its 
determination that a mass withdrawal 
has occurred, including the number of 
contributing employers withdrawn and 
the number remaining in the plan, and 
a description of the effect of the mass 
withdrawal on the plan’s contribution 
base. 

(g) Contents of certifications. Each cer-
tification shall contain the following 
information: 

(1) The name of the plan. 

(2) The name, address and telephone 
number of the plan sponsor and of the 
duly authorized representative, if any, 
of the plan sponsor. 

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the plan sponsor and the three- 
digit Plan Identification Number (PIN) 
last assigned by the plan sponsor to the 
plan, and, if different, the EIN or PIN 
filed with the PBGC. If no EIN or PIN 
has been assigned, the notice shall so 
indicate. 

(4) Identification of the liability de-
termination to which the certification 
relates. 

(5) A certification, signed by the plan 
sponsor or a duly authorized represent-
ative, that the determinations have 
been made and the notices given in ac-
cordance with this subpart. 

(6) For reallocation liability certifi-
cations— 

(i) A certification, signed by the 
plan’s actuary, that the determination 
of unfunded vested benefits has been 
done in accordance with part 4281, sub-
part B; and 

(ii) A copy of plan rules, if any, 
adopted pursuant to § 4219.15(d). 
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(h) Additional information. In addition 
to the information described in para-
graph (g) of this section, the PBGC 
may require the plan sponsor to submit 
any other information the PBGC deter-
mines it needs in order to monitor 
compliance with this subpart. 

[61 FR 34102, July 1, 1996, as amended at 68 
FR 61355, Oct. 28, 2003] 

§ 4219.18 Withdrawal in a plan year in 
which substantially all employers 
withdraw. 

(a) General rule. An employer that 
withdraws in a plan year in which sub-
stantially all employers withdraw from 
the plan shall be liable to the plan for 
de minimis amounts if the employer’s 
initial withdrawal liability was re-
duced pursuant to section 4209(a) or (b) 
of ERISA. 

(b) Amount of liability. An employer’s 
liability for de minimis amounts under 
this section shall be determined pursu-
ant to § 4219.13. 

(c) Plan sponsor’s obligations. The plan 
sponsor of a plan that experiences a 
withdrawal described in paragraph (a) 
shall— 

(1) Determine and collect initial 
withdrawal liability of every employer 
that has completely or partially with-
drawn, in accordance with sections 4201 
and 4202 of ERISA; 

(2) Notify each employer that is or 
may be liable under this section, in ac-
cordance with paragraph (d) of this sec-
tion; 

(3) Within 90 days after the end of the 
plan year in which the withdrawal oc-
curred, determine, in accordance with 
paragraph (b) of this section, the liabil-
ity of each withdrawing employer that 
is liable under this section; 

(4) Notify each liable employer, in ac-
cordance with paragraph (e) of this sec-
tion, of the amount of its liability 
under this section, demand payment of 
and collect that liability; and 

(5) Certify to the PBGC that deter-
minations of liability have been com-
pleted, in accordance with paragraph 
(g) of this section. 

(d) Notice of withdrawal. Within 30 
days after the end of a plan year in 
which a plan experiences a withdrawal 
described in paragraph (a), the plan 
sponsor shall notify in writing each 
employer that is or may be liable under 

this section. The notice shall specify 
the plan year in which substantially all 
employers have withdrawn, describe 
the consequences of such withdrawal 
under this section, and state that an 
employer obligated to make initial 
withdrawal liability payments shall 
continue to make those payments in 
accordance with its schedule. 

(e) Notice of liability. Within 30 days 
after the determination of liability, 
the plan sponsor shall issue a notice of 
liability in writing to each liable em-
ployer. The notice shall include— 

(1) The amount of the employer’s li-
ability for de minimis amounts; 

(2) A schedule for payment of the li-
ability, determined under § 4219.16(f); 
and 

(3) A demand for payment of the li-
ability in accordance with the sched-
ule. 

(f) Review of liability determinations. 
Determinations of liability made pur-
suant to this section shall be subject to 
plan review under section 4219(b)(2) of 
ERISA and to arbitration under sec-
tion 4221 of ERISA, subject to the limi-
tations contained in § 4219.16(g). 

(g) Notice to the PBGC. No later than 
30 days after the notices of liability 
under this section are required to be 
provided to liable employers, the plan 
sponsor shall file with the PBGC a no-
tice. The notice shall include the items 
described in § 4219.17 (g)(1) through 
(g)(3), as well as the information listed 
below. In addition, the PBGC may re-
quire the plan sponsor to submit any 
further information that the PBGC de-
termines it needs in order to monitor 
compliance with this section. 

(1) The plan year in which the with-
drawal occurred. 

(2) A description of the effect of the 
withdrawal, including the number of 
contributing employers that withdrew 
in the plan year in which substantially 
all employers withdrew, the number of 
employers remaining in the plan, and a 
description of the effect of the with-
drawal on the plan’s contribution base. 

(3) A certification, signed by the plan 
sponsor or duly authorized representa-
tive, that determinations have been 
made and notices given in accordance 
with this section. 
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§ 4219.19 Method and date of issuance; 
computation of time. 

The PBGC applies the rules in sub-
part B of part 4000 of this chapter to 
determine permissible methods of 
issuance under this subpart. The PBGC 
applies the rules in subpart C of part 
4000 of this chapter to determine the 
date that an issuance under this sub-
part was provided. The PBGC applies 
the rules in subpart D of part 4000 of 
this chapter to compute any time pe-
riod for issuances to third parties 
under this subpart. 

[68 FR 61356, Oct. 28, 2003] 

§ 4219.20 Information collection. 

The information collection require-
ments contained in §§ 4219.16, 4219.17, 
and 4219.18 have been approved by the 
Office of Management and Budget 
under control number 1212–0034. 

[61 FR 34102, July 1, 1996. Redesignated at 68 
FR 61356, Oct. 28, 2003] 

Subpart C—Overdue, Defaulted, 
and Overpaid Withdrawal Liability 

§ 4219.31 Overdue and defaulted with-
drawal liability; overpayment. 

(a) Overdue withdrawal liability pay-
ment. Except as otherwise provided in 
rules adopted by the plan in accordance 
with § 4219.33, a withdrawal liability 
payment is overdue if it is not paid on 
the date set forth in the schedule of 
payments established by the plan spon-
sor. 

(b) Default. (1) Except as provided in 
paragraph (c)(1), ‘‘default’’ means— 

(i) The failure of an employer to pay 
any overdue withdrawal liability pay-
ment within 60 days after the employer 
receives written notification from the 
plan sponsor that the payment is over-
due; and 

(ii) Any other event described in 
rules adopted by the plan which indi-
cates a substantial likelihood that an 
employer will be unable to pay its 
withdrawal liability. 

(2) In the event of a default, a plan 
sponsor may require immediate pay-
ment of all or a portion of the out-
standing amount of an employer’s 
withdrawal liability, plus interest. In 
the event that the plan sponsor accel-
erates only a portion of the out-

standing amount of an employer’s 
withdrawal liability, the plan sponsor 
shall establish a new schedule of pay-
ments for the remaining amount of the 
employer’s withdrawal liability. 

(c) Plan review or arbitration of liabil-
ity determination. The following rules 
shall apply with respect to the obliga-
tion to make withdrawal liability pay-
ments during the period for plan review 
and arbitration and with respect to the 
failure to make such payments: 

(1) A default as a result of failure to 
make any payments shall not occur 
until the 61st day after the last of— 

(i) Expiration of the period described 
in section 4219(b)(2)(A) of ERISA; 

(ii) If the employer requests review 
under section 4219(b)(2)(A) of ERISA of 
the plan’s withdrawal liability deter-
mination or the schedule of payments 
established by the plan, expiration of 
the period described in section 
4221(a)(1) of ERISA for initiation of ar-
bitration; or 

(iii) If arbitration is timely initiated 
either by the plan, the employer or 
both, issuance of the arbitrator’s deci-
sion. 

(2) Any amounts due before the expi-
ration of the period described in para-
graph (c)(1) shall be paid in accordance 
with the schedule established by the 
plan sponsor. If a payment is not made 
when due under the schedule, the pay-
ment is overdue and interest shall ac-
crue in accordance with the rules and 
at the same rate set forth in § 4219.32. 

(d) Overpayments. If the plan sponsor 
or an arbitrator determines that pay-
ments made in accordance with the 
schedule of payments established by 
the plan sponsor have resulted in an 
overpayment of withdrawal liability, 
the plan sponsor shall refund the over-
payment, with interest, in a lump sum. 
The plan sponsor shall credit interest 
on the overpayment from the date of 
the overpayment to the date on which 
the overpayment is refunded to the em-
ployer at the same rate as the rate for 
overdue withdrawal liability payments, 
as established under § 4219.32 or by the 
plan pursuant to § 4219.33. 
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§ 4219.32 Interest on overdue, de-
faulted and overpaid withdrawal li-
ability. 

(a) Interest assessed. The plan sponsor 
of a multiemployer plan— 

(1) Shall assess interest on overdue 
withdrawal liability payments from 
the due date, as defined in paragraph 
(d) of this section, until the date paid, 
as defined in paragraph (e); and 

(2) In the event of a default, may as-
sess interest on any accelerated por-
tion of the outstanding withdrawal li-
ability from the due date, as defined in 
paragraph (d) of this section, until the 
date paid, as defined in paragraph (e). 

(b) Interest rate. Except as otherwise 
provided in rules adopted by the plan 
pursuant to § 4219.33, interest under 
this section shall be charged or cred-
ited for each calendar quarter at an an-
nual rate equal to the average quoted 
prime rate on short-term commercial 
loans for the fifteenth day (or next 
business day if the fifteenth day is not 
a business day) of the month preceding 
the beginning of each calendar quarter, 
as reported by the Board of Governors 
of the Federal Reserve System in Sta-
tistical Release H.15 (‘‘Selected Inter-
est Rates’’). 

(c) Calculation of interest. The interest 
rate under paragraph (b) of this section 
is the nominal rate for any calendar 
quarter or portion thereof. The amount 
of interest due the plan for overdue or 
defaulted withdrawal liability, or due 
the employer for overpayment, is equal 
to the overdue, defaulted, or overpaid 
amount multiplied by: 

(1) For each full calendar quarter in 
the period from the due date (or date of 
overpayment) to the date paid (or date 
of refund), one-fourth of the annual 
rate in effect for that quarter; 

(2) For each full calendar month in a 
partial quarter in that period, one- 
twelfth of the annual rate in effect for 
that quarter; and 

(3) For each day in a partial month in 
that period, one-three-hundred-sixtieth 
of the annual rate in effect for that 
month. 

(d) Due date. Except as otherwise pro-
vided in rules adopted by the plan, the 
due date from which interest accrues 
shall be, for an overdue withdrawal li-
ability payment and for an amount of 
withdrawal liability in default, the 

date of the missed payment that gave 
rise to the delinquency or the default. 

(e) Date paid. Any payment of with-
drawal liability shall be deemed to 
have been paid on the date on which it 
is received. 

§ 4219.33 Plan rules concerning over-
due and defaulted withdrawal li-
ability. 

Plans may adopt rules relating to 
overdue and defaulted withdrawal li-
ability, provided that those rules are 
consistent with ERISA. These rules 
may include, but are not limited to, 
rules for determining the rate of inter-
est to be charged on overdue, defaulted 
and overpaid withdrawal liability (pro-
vided that the rate reflects prevailing 
market rates for comparable obliga-
tions); rules providing reasonable grace 
periods during which late payments 
may be made without interest; addi-
tional definitions of default which indi-
cate a substantial likelihood that an 
employer will be unable to pay its 
withdrawal liability; and rules per-
taining to acceleration of the out-
standing balance on default. Plan rules 
adopted under this section shall be rea-
sonable. Plan rules shall operate and be 
applied uniformly with respect to each 
employer, except that the rules may 
take into account the creditworthiness 
of an employer. Rules which take into 
account the creditworthiness of an em-
ployer shall state with particularity 
the categories of creditworthiness the 
plan will use, the specific differences in 
treatment accorded employers in dif-
ferent categories, and the standards 
and procedures for assigning an em-
ployer to a category. 

PART 4220—PROCEDURES FOR 
PBGC APPROVAL OF PLAN 
AMENDMENTS 

Sec. 

4220.1 Purpose and scope. 

4220.2 Definitions. 

4220.3 Requests for PBGC approval. 

4220.4 PBGC action on requests. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1400. 

SOURCE: 61 FR 34108, July 1, 1996, unless 
otherwise noted. 
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§ 4220.1 Purpose and scope. 

(a) General. This part establishes pro-
cedures under which a plan sponsor 
shall request the PBGC to approve a 
plan amendment under section 4220 of 
ERISA. This part applies to all multi-
employer plans covered by title IV of 
ERISA that adopt amendments pursu-
ant to the authorization of sections 
4201–4219 of ERISA (except for amend-
ments adopted pursuant to section 
4211(c)(5)). (The covered amendments 
are set forth in paragraph (b) of this 
section.) The subsequent modification 
of a plan amendment adopted by au-
thorization of those sections is also 
covered by this part. This part does 
not, however, cover a plan amendment 
that merely repeals a previously adopt-
ed amendment, returning the plan to 
the statutorily prescribed rule. 

(b) Covered amendments. Amendments 
made pursuant to the following sec-
tions of ERISA are covered by this 
part: 

(1) Section 4203 (b)(1)(B)(ii). 
(2) Section 4203(c)(4). 
(3) Section 4205(c)(1). 
(4) Section 4205(d). 
(5) Section 4209(b). 
(6) Section 4210(b)(2). 
(7) Section 4211(c)(1). 
(8) Section 4211(c)(4)(D). 
(9) Section 4211(d)(1). 
(10) Section 4211(d)(2). 
(11) Section 4219(c)(1)(C)(ii)(I). 
(12) Section 4219(c)(1)(C)(iii). 
(c) Exception. Submission of a request 

for approval under this part is not re-
quired for a plan amendment for which 
the PBGC has published a notice in the 
FEDERAL REGISTER granting class ap-
proval. 

§ 4220.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: employer, 
ERISA, IRS, multiemployer plan, 
PBGC, plan, and plan sponsor. 

§ 4220.3 Requests for PBGC approval. 

(a) Filing of request—(1) In general. A 
request for approval of an amendment 
filed with the PBGC in accordance with 
this section shall constitute notice to 
the PBGC for purposes of the 90-day pe-
riod specified in section 4220 of ERISA. 
A request is treated as filed on the date 
on which a request containing all infor-

mation required by paragraph (d) of 
this section is received by the PBGC. 
Subpart C of part 4000 of this chapter 
provides rules for determining when 
the PBGC receives a submission. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(b) Who may request. The plan spon-
sor, or a duly authorized representative 
acting on behalf of a plan sponsor, 
shall sign and submit the request. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(d) Information. Each request filed 
shall contain the following informa-
tion: 

(1) The name of the plan for which 
the amendment is being submitted, and 
the name, address and the telephone 
number of the plan sponsor or its duly 
authorized representative. 

(2) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the plan sponsor and the three- 
digit Plan Identification Number (PIN) 
assigned by the plan sponsor to the 
plan, and, if different, the EIN or PIN 
last filed with PBGC. If no EIN or PIN 
has been assigned, that fact must be in-
dicated. 

(3) A copy of the amendment as 
adopted, including its proposed effec-
tive date. 

(4) A copy of the most recent actu-
arial valuation of the plan. 

(5) A statement containing a certifi-
cation that notice of the adoption of 
the amendment has been given to all 
employers who have an obligation to 
contribute under the plan and to all 
employee organizations representing 
employees covered by the plan. 

(6) Any other information that the 
plan sponsor believes to be pertinent to 
its request. 

(e) Supplemental information. The 
PBGC may require a plan sponsor to 
submit any other information that the 
PBGC determines to be necessary to re-
view a request under this part. The 
PBGC may suspend the running of the 
90-day period pursuant to § 4220.4(c), 
pending the submission of the supple-
mental information. 
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(f) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period under this part. 

(Approved by the Office of Management and 
Budget under control number 1212–0031) 

[61 FR 34108, July 1, 1996, as amended at 68 
FR 61356, Oct. 28, 2003] 

§ 4220.4 PBGC action on requests. 

(a) General. Upon receipt of a com-
plete request, the PBGC shall notify 
the plan sponsor in writing of the date 
of commencement of the 90-day period 
specified in section 4220 of ERISA. Ex-
cept as provided in paragraph (c) of 
this section, the PBGC shall approve or 
disapprove a plan amendment sub-
mitted to it under this part within 90 
days after receipt of a complete re-
quest for approval. If the PBGC fails to 
act within the 90-day period, or within 
that period notifies the plan sponsor 
that it will not disapprove the amend-
ment, the amendment may be made ef-
fective without the approval of the 
PBGC. 

(b) Decision on request. The PBGC’s 
decision on a request for approval shall 
be in writing. If the PBGC disapproves 
the plan amendment, the decision shall 
state the reasons for the disapproval. 
An approval by the PBGC constitutes 
its finding only with respect to the 
issue of risk as set forth in section 
4220(c) of ERISA, and not with respect 
to whether the amendment is other-
wise properly adopted in accordance 
with the terms of ERISA and the plan 
in question. 

(c) Suspension of the 90-day period. 
The PBGC may suspend the running of 
the 90-day period referred to in para-
graph (a) of this section if it deter-
mines that additional information is 
required under § 4220.3(e). When it does 
so, PBGC’s request for additional infor-
mation will advise the plan sponsor 
that the running of 90-day period has 
been suspended. The 90-day period will 
resume running on the date on which 
the additional information is received 
by the PBGC, and the PBGC will notify 
the plan sponsor of that date upon re-
ceipt of the information. 

PART 4221—ARBITRATION OF DIS-
PUTES IN MULTIEMPLOYER 
PLANS 

Sec. 

4221.1 Purpose and scope. 

4221.2 Definitions. 

4221.3 Initiation of arbitration. 

4221.4 Appointment of the arbitrator. 

4221.5 Powers and duties of the arbitrator. 

4221.6 Hearing. 

4221.7 Reopening of proceedings. 

4221.8 Award. 

4221.9 Reconsideration of award. 

4221.10 Costs. 

4221.11 Waiver of rules. 

4221.12 Calculation of periods of time. 

4221.13 Filing and issuance rules. 

4221.14 PBGC-approved arbitration proce-
dures. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1401. 

SOURCE: 61 FR 34109, July 1, 1996, unless 
otherwise noted. 

§ 4221.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to establish procedures for the arbi-
tration, pursuant to section 4221 of 
ERISA, of withdrawal liability disputes 
arising under sections 4201 through 4219 
and 4225 of ERISA. 

(b) Scope. This part applies to arbi-
tration proceedings initiated pursuant 
to section 4221 of ERISA and this part 
on or after September 26, 1985. On and 
after the effective date, any plan rules 
governing arbitration procedures 
(other than a plan rule adopting a 
PBGC-approved arbitration procedure 
in accordance with § 4221.14) are effec-
tive only to the extent that they are 
consistent with this part and adopted 
by the arbitrator in a particular pro-
ceeding. 

§ 4221.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: ERISA, IRS, 
multiemployer plan, PBGC, plan, and 
plan sponsor. 

In addition, for purposes of this part: 
Arbitrator means an individual or 

panel of individuals selected according 
to this part to decide a dispute con-
cerning withdrawal liability. 

Employer means an individual, part-
nership, corporation or other entity 
against which a plan sponsor has made 
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a demand for payment of withdrawal li-
ability pursuant to section 4219(b)(1) of 
ERISA. 

Party or parties means the employer 
and the plan sponsor involved in a 
withdrawal liability dispute. 

Withdrawal liability dispute means a 
dispute described in § 4221.1(a) of this 
chapter. 

§ 4221.3 Initiation of arbitration. 

(a) Time limits—in general. Arbitration 
of a withdrawal liability dispute may 
be initiated within the time limits de-
scribed in section 4221(a)(1) of ERISA. 

(b) Waiver or extension of time limits. 
Arbitration shall be initiated in ac-
cordance with this section, notwith-
standing any inconsistent provision of 
any agreement entered into by the par-
ties before the date on which the em-
ployer received notice of the plan’s as-
sessment of withdrawal liability. The 
parties may, however, agree at any 
time to waive or extend the time limits 
for initiating arbitration. 

(c) Establishment of timeliness of initi-
ation. A party that unilaterally initi-
ates arbitration is responsible for es-
tablishing that the notice of initiation 
of arbitration was timely received by 
the other party. If arbitration is initi-
ated by agreement of the parties, the 
date on which the agreement to arbi-
trate was executed establishes whether 
the arbitration was timely initiated. 

(d) Contents of agreement or notice. If 
the employer initiates arbitration, it 
shall include in the notice of initiation 
a statement that it disputes the plan 
sponsor’s determination of its with-
drawal liability and is initiating arbi-
tration. A copy of the demand for with-
drawal liability and any request for re-
consideration, and the response there-
to, shall be attached to the notice. If a 
party other than an employer initiates 
arbitration, it shall include in the no-
tice a statement that it is initiating 
arbitration and a brief description of 
the questions on which arbitration is 
sought. If arbitration is initiated by 
agreement, the agreement shall in-
clude a brief description of the ques-
tions submitted to arbitration. In no 
case is compliance with formal rules of 
pleading required. 

(e) Effect of deficient agreement or no-
tice. If a party fails to object promptly 

in writing to deficiencies in an initi-
ation agreement or a notice of initi-
ation of arbitration, it waives its right 
to object. 

§ 4221.4 Appointment of the arbitrator. 

(a) Appointment of and acceptance by 
arbitrator. The parties shall select the 
arbitrator within 45 days after the ar-
bitration is initiated, or within such 
other period as is mutually agreed 
after the initiation of arbitration, and 
shall mail to the designated arbitrator 
a notice of his or her appointment. The 
notice of appointment shall include a 
copy of the notice or agreement initi-
ating arbitration, a statement that the 
arbitration is to be conducted in ac-
cordance with this part, and a request 
for a written acceptance by the arbi-
trator. The arbitrator’s appointment 
becomes effective upon his or her writ-
ten acceptance, stating his or her 
availability to serve and making any 
disclosures required by paragraph (b) of 
this section. If the arbitrator does not 
accept in writing within 15 days after 
the notice of appointment is mailed or 
delivered to him or her, he or she is 
deemed to have declined to act, and the 
parties shall select a new arbitrator in 
accordance with paragraph (d) of this 
section. 

(b) Disclosure by arbitrator and dis-
qualification. Upon accepting the ap-
pointment, the arbitrator shall disclose 
to the parties any circumstances likely 
to affect his or her impartiality, in-
cluding any bias or any financial or 
personal interest in the result of the 
arbitration and any past or present re-
lationship with the parties or their 
counsel. If any party determines that 
the arbitrator should be disqualified 
because of the information disclosed, 
that party shall notify all other parties 
and the arbitrator no later than 10 days 
after the arbitrator makes the disclo-
sure required by this paragraph (but in 
no event later than the commencement 
of the hearing under § 4221.6). The arbi-
trator shall then withdraw, and the 
parties shall select another arbitrator 
in accordance with paragraph (d) of 
this section. 

(c) Challenge and withdrawal. After 
the arbitrator has been selected, a 
party may request that he or she with-
draw from the proceedings at any point 
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before a final award is rendered on the 
ground that he or she is unable to 
render an award impartially. The re-
quest for withdrawal shall be served on 
all other parties and the arbitrator by 
hand or by certified or registered mail 
(or by any other method that includes 
verification or acknowledgment of re-
ceipt and meets (if applicable) the re-
quirements of § 4000.14 of this chapter) 
and shall include a statement of the 
circumstances that, in the requesting 
party’s view, affect the arbitrator’s im-
partiality and a statement that the re-
questing party has brought these cir-
cumstances to the attention of the ar-
bitrator and the other parties at the 
earliest practicable point in the pro-
ceedings. If the arbitrator determines 
that the circumstances adduced are 
likely to affect his or her impartiality 
and have been presented in a timely 
fashion, he or she shall withdraw from 
the proceedings and notify the parties 
of the reasons for his or her with-
drawal. The parties shall then select a 
new arbitrator in accordance with 
paragraph (d) of this section. 

(d) Filling vacancies. If the designated 
arbitrator declines his or her appoint-
ment or, after accepting his or her ap-
pointment, is disqualified, resigns, 
dies, withdraws, or is unable to per-
form his or her duties at any time be-
fore a final award is rendered, the par-
ties shall select another arbitrator to 
fill the vacancy. The selection shall be 
made, in accordance with the proce-
dure used in the initial selection, with-
in 20 days after the parties receive no-
tice of the vacancy. The matter shall 
then be reheard by the newly chosen 
arbitrator, who may, in his or her dis-
cretion, rely on all or any portion of 
the record already established. 

(e) Failure to select arbitrator. If the 
parties fail to select an arbitrator 
within the time prescribed by this sec-
tion, either party or both may seek the 
designation and appointment of an ar-
bitrator in a United States district 
court pursuant to the provisions of 
title 9 of the United States Code. 

[61 FR 34109, July 1, 1996, as amended at 68 
FR 61356, Oct. 28, 2003] 

§ 4221.5 Powers and duties of the arbi-
trator. 

(a) Arbitration hearing. Except as oth-
erwise provided in this part, the arbi-
trator shall conduct the arbitration 
hearing under § 4221.6 in the same man-
ner, and shall possess the same powers, 
as an arbitrator conducting a pro-
ceeding under title 9 of the United 
States Code. 

(1) Application of the law. In reaching 
his or her decision, the arbitrator shall 
follow applicable law, as embodied in 
statutes, regulations, court decisions, 
interpretations of the agencies charged 
with the enforcement of ERISA, and 
other pertinent authorities. 

(2) Prehearing discovery. The arbi-
trator may allow any party to conduct 
prehearing discovery by interrog-
atories, depositions, requests for the 
production of documents, or other 
means, upon a showing that the dis-
covery sought is likely to lead to the 
production of relevant evidence and 
will not be disproportionately burden-
some to the other parties. The arbi-
trator may impose appropriate sanc-
tions if he or she determines that a 
party has failed to respond to discovery 
in good faith or has conducted dis-
covery proceedings in bad faith or for 
the purpose of harassment. The arbi-
trator may, at the request of any party 
or on his or her own motion, require 
parties to give advance notice of expert 
or other witnesses that they intend to 
introduce. 

(3) Admissibility of evidence. The arbi-
trator determines the relevance and 
materiality of the evidence offered dur-
ing the course of the hearing and is the 
judge of the admissibility of evidence 
offered. Conformity to legal rules of 
evidence is not necessary. To the ex-
tent reasonably practicable, all evi-
dence shall be taken in the presence of 
the arbitrator and the parties. The ar-
bitrator may, however, consider affida-
vits, transcripts of depositions, and 
similar documents. 

(4) Production of documents or other 
evidence. The arbitrator may subpoena 
witnesses or documents upon his or her 
own initiative or upon request by any 
party after determining that the evi-
dence is likely to be relevant to the 
dispute. 
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(b) Prehearing conference. If it appears 
that a prehearing conference will expe-
dite the proceedings, the arbitrator 
may, at any time before the com-
mencement of the arbitration hearing 
under § 4221.6, direct the parties to ap-
pear at a conference to consider settle-
ment of the case, clarification of issues 
and stipulation of facts not in dispute, 
admission of documents to avoid un-
necessary proof, limitations on the 
number of expert or other witnesses, 
and any other matters that could expe-
dite the disposition of the proceedings. 

(c) Proceeding without hearing. The ar-
bitrator may render an award without 
a hearing if the parties agree and file 
with the arbitrator such evidence as 
the arbitrator deems necessary to en-
able him or her to render an award 
under § 4221.8. 

§ 4221.6 Hearing. 

(a) Time and place of hearing estab-
lished. Unless the parties agree to pro-
ceed without a hearing as provided in 
§ 4221.5(c), the parties and the arbi-
trator shall, no later than 15 days after 
the written acceptance by the arbi-
trator is mailed to the parties, estab-
lish a date and place for the hearing. If 
agreement is not reached within the 15- 
day period, the arbitrator shall, within 
10 additional days, choose a location 
and set a hearing date. The date set for 
the hearing may be no later than 50 
days after the mailing date of the arbi-
trator’s written acceptance. 

(b) Notice. After the time and place 
for the hearing have been established, 
the arbitrator shall serve a written no-
tice of the hearing on the parties by 
hand, by certified or registered mail, or 
by any other method that includes 
verification or acknowledgment of re-
ceipt and meets (if applicable) the re-
quirements of § 4000.14 of this chapter. 

(c) Appearances. The parties may ap-
pear in person or by counsel or other 
representatives. Any party that, after 
being duly notified and without good 
cause shown, fails to appear in person 
or by representative at a hearing or 
conference, or fails to file documents 
in a timely manner, is deemed to have 
waived all rights with respect thereto 
and is subject to whatever orders or de-
terminations the arbitrator may make. 

(d) Record and transcript of hearing. 
Upon the request of either party, the 
arbitrator shall arrange for a record of 
the arbitration hearing to be made by 
stenographic means or by tape record-
ing. The cost of making the record and 
the costs of transcription and copying 
are costs of the arbitration proceedings 
payable as provided in § 4221.10(b) ex-
cept that, if only one party requests 
that a transcript of the record be made, 
that party shall pay the cost of the 
transcript. 

(e) Order of hearing. The arbitrator 
shall conduct the hearing in accord-
ance with the following rules: 

(1) Opening. The arbitrator shall open 
the hearing and place in the record the 
notice of initiation of arbitration or 
the initiation agreement. The arbi-
trator may ask for statements clari-
fying the issues involved. 

(2) Presentation of claim and response. 
The arbitrator shall establish the pro-
cedure for presentation of claim and 
response in such a manner as to afford 
full and equal opportunity to all par-
ties for the presentation of their cases. 

(3) Witnesses. All witnesses shall tes-
tify under oath or affirmation and are 
subject to cross-examination by oppos-
ing parties. If testimony of an expert 
witness is offered by a party without 
prior notice to the other party, the ar-
bitrator shall grant the other party a 
reasonable time to prepare for cross- 
examination and to produce expert wit-
nesses on its own behalf. The arbi-
trator may on his or her own initiative 
call expert witnesses on any issue 
raised in the arbitration. The cost of 
any expert called by the arbitrator is a 
cost of the proceedings payable as pro-
vided in § 4221.10(b). 

(f) Continuance of hearing. The arbi-
trator may, for good cause shown, 
grant a continuance for a reasonable 
period. When granting a continuance, 
the arbitrator shall set a date for re-
sumption of the hearing. 

(g) Filing of briefs. Each party may 
file a written statement of facts and 
argument supporting the party’s posi-
tion. The parties’ briefs are due no 
later than 30 days after the close of the 
hearing. Within 15 days thereafter, 
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each party may file a reply brief con-
cerning matters contained in the op-
posing brief. The arbitrator may estab-
lish a briefing schedule and may reduce 
or extend these time limits. Each party 
shall deliver copies of all of its briefs 
to the arbitrator and to all opposing 
parties. 

[61 FR 34109, July 1, 1996, as amended at 68 
FR 61356, Oct. 28, 2003] 

§ 4221.7 Reopening of proceedings. 

(a) Grounds for reopening. At any time 
before a final award is rendered, the 
proceedings may be reopened, on the 
motion of the arbitrator or at the re-
quest of any party, for the purpose of 
taking further evidence or rehearing or 
rearguing any matter, if the arbitrator 
determines that— 

(1) The reopening is likely to result 
in new information that will have a 
material effect on the outcome of the 
arbitration; 

(2) Good cause exists for the failure 
of the party that requested reopening 
to present such information at the 
hearing; and 

(3) The delay caused by the reopening 
will not be unfairly injurious to any 
party. 

(b) Comments on and notice of reopen-
ing. The arbitrator shall allow all af-
fected parties the opportunity to com-
ment on any motion or request to re-
open the proceedings. If he or she de-
termines that the proceedings should 
be reopened, he or she shall give all 
parties written notice of the reasons 
for reopening and of the schedule of the 
reopened proceedings. 

§ 4221.8 Award. 

(a) Form. The arbitrator shall render 
a written award that— 

(1) States the basis for the award, in-
cluding such findings of fact and con-
clusions of law (which need not be ex-
plicitly designated as such) as are nec-
essary to resolve the dispute; 

(2) Adjusts (or provides a method for 
adjusting) the amount or schedule of 
payments to be made after the award 
to reflect overpayments or underpay-
ments made before the award was ren-
dered or requires the plan sponsor to 
refund overpayments in accordance 
with § 4219.31(d); and 

(3) Provides for an allocation of costs 
in accordance with § 4221.10. 

(b) Time of award. Except as provided 
in paragraphs (c), (d), and (e) of this 
section, the arbitrator shall render the 
award no later than 30 days after the 
proceedings close. The award is ren-
dered when filed or served on the par-
ties as provided in § 4221.13. The award 
is final when the period for seeking 
modification or reconsideration in ac-
cordance with § 4221.9(a) has expired or 
the arbitrator has rendered a revised 
award in accordance with § 4221.9(c). 

(c) Reopened proceedings. If the pro-
ceedings are reopened in accordance 
with § 4221.7 after the close of the hear-
ing, the arbitrator shall render the 
award no later than 30 days after the 
date on which the reopened proceedings 
are closed. 

(d) Absence of hearing. If the parties 
have chosen to proceed without a hear-
ing, the arbitrator shall render the 
award no later than 30 days after the 
date on which final statements and 
proofs are filed with him or her. 

(e) Agreement for extension of time. 
Notwithstanding paragraphs (b), (c), 
and (d), the parties may agree to an ex-
tension of time for the arbitrator’s 
award in light of the particular facts 
and circumstances of their dispute. 

(f) Close of proceedings. For purposes 
of paragraphs (b) and (c) of this sec-
tion, the proceedings are closed on the 
date on which the last brief or reply 
brief is due or, if no briefs are to be 
filed, on the date on which the hearing 
or rehearing closes. 

(g) Publication of award. After a final 
award has been rendered, the plan 
sponsor shall make copies available 
upon request to the PBGC and to all 
companies that contribute to the plan. 
The plan sponsor may impose reason-
able charges for copying and postage. 

§ 4221.9 Reconsideration of award. 

(a) Motion for reconsideration and ob-
jections. A party may seek modification 
or reconsideration of the arbitrator’s 
award by filing a written motion with 
the arbitrator and all opposing parties 
within 20 days after the award is ren-
dered. Opposing parties may file objec-
tions to modification or reconsider-
ation within 10 days after the motion is 
filed. The filing of a written motion for 
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modification or reconsideration sus-
pends the 30-day period under section 
4221(b)(2) of ERISA for requesting court 
review of the award. The 30-day statu-
tory period again begins to run when 
the arbitrator denies the motion pursu-
ant to paragraph (c) of this section or 
renders a revised award. 

(b) Grounds for modification or recon-
sideration. The arbitrator may grant a 
motion for modification or reconsider-
ation of the award only if— 

(1) There is a numerical error or a 
mistake in the description of any per-
son, thing, or property referred to in 
the award; or 

(2) The arbitrator has rendered an 
award upon a matter not submitted to 
the arbitrator and the matter affects 
the merits of the decision; or 

(3) The award is imperfect in a mat-
ter of form not affecting the merits of 
the dispute. 

(c) Decision of arbitrator. The arbi-
trator shall grant or deny the motion 
for modification or reconsideration, 
and may render an opinion to support 
his or her decision within 20 days after 
the motion is filed with the arbitrator, 
or within 30 days after the motion is 
filed if an objection is also filed. 

§ 4221.10 Costs. 

The costs of arbitration under this 
part shall be borne by the parties as 
follows: 

(a) Witnesses. Each party to the dis-
pute shall bear the costs of its own wit-
nesses. 

(b) Other costs of arbitration. Except as 
provided in § 4221.6(d) with respect to a 
transcript of the hearing, the parties 
shall bear the other costs of the arbi-
tration proceedings equally unless the 
arbitrator determines otherwise. The 
parties may, however, agree to a dif-
ferent allocation of costs if their agree-
ment is entered into after the employer 
has received notice of the plan’s assess-
ment of withdrawal liability. 

(c) Attorneys’ fees. The arbitrator may 
require a party that initiates or con-
tests an arbitration in bad faith or en-
gages in dilatory, harassing, or other 
improper conduct during the course of 
the arbitration to pay reasonable at-
torneys’ fees of other parties. 

§ 4221.11 Waiver of rules. 

Any party that fails to object in 
writing in a timely manner to any de-
viation from any provision of this part 
is deemed to have waived the right to 
interpose that objection thereafter. 

§ 4221.12 Calculation of periods of 
time. 

The PBGC applies the rules in sub-
part D of part 4000 of this chapter to 
compute any time period under this 
part. 

[68 FR 61356, Oct. 28, 2003] 

§ 4221.13 Filing and issuance rules. 

(a) Method and date of filing. The 
PBGC applies the rules in subpart A of 
part 4000 of this chapter to determine 
permissible methods of filing with the 
PBGC under this part. The PBGC ap-
plies the rules in subpart C of part 4000 
of this chapter to determine the date 
that a submission under this part was 
filed with the PBGC. 

(b) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(c) Method and date of issuance. The 
PBGC applies the rules in subpart B of 
part 4000 of this chapter to determine 
permissible methods of issuance under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that an issuance 
under this part was provided. 

[68 FR 61356, Oct. 28, 2003] 

§ 4221.14 PBGC-approved arbitration 
procedures. 

(a) Use of PBGC-approved arbitration 
procedures. In lieu of the procedures 
prescribed by this part, an arbitration 
may be conducted in accordance with 
an alternative arbitration procedure 
approved by the PBGC in accordance 
with paragraph (c) of this section. A 
plan may by plan amendment require 
the use of a PBGC-approved procedure 
for all arbitrations of withdrawal li-
ability disputes, or the parties may 
agree to the use of a PBGC-approved 
procedure in a particular case. 

(b) Scope of alternative procedures. If 
an arbitration is conducted in accord-
ance with a PBGC-approved arbitration 
procedure, the alternative procedure 
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shall govern all aspects of the arbitra-
tion, with the following exceptions: 

(1) The time limits for the initiation 
of arbitration may not differ from 
those provided for by § 4221.3. 

(2) The arbitrator shall be selected 
after the initiation of the arbitration. 

(3) The arbitrator shall give the par-
ties opportunity for prehearing dis-
covery substantially equivalent to that 
provided by § 4221.5(a)(2). 

(4) The award shall be made available 
to the public to at least the extent pro-
vided by § 4221.8(g). 

(5) The costs of arbitration shall be 
allocated in accordance with § 4221.10. 

(c) Procedure for approval of alter-
native procedures. The PBGC may ap-
prove arbitration procedures on its own 
initiative by publishing an appropriate 
notice in the FEDERAL REGISTER. The 
sponsor of an arbitration procedure 
may request PBGC approval of its pro-
cedures by submitting an application 
to the PBGC. The application shall in-
clude: 

(1) A copy of the procedures for which 
approval is sought; 

(2) A description of the history, 
structure and membership of the orga-
nization that sponsors the procedures; 
and 

(3) A discussion of the reasons why, 
in the sponsoring organization’s opin-
ion, the procedures satisfy the criteria 
for approval set forth in this section. 

(d) Criteria for approval of alternative 
procedures. The PBGC shall approve an 
application if it determines that the 
proposed procedures will be substan-
tially fair to all parties involved in the 
arbitration of a withdrawal liability 
dispute and that the sponsoring organi-
zation is neutral and able to carry out 
its role under the procedures. The 
PBGC may request comments on the 
application by publishing an appro-
priate notice in the FEDERAL REGISTER. 
Notice of the PBGC’s decision on the 
application shall be published in the 
FEDERAL REGISTER. Unless the notice 
of approval specifies otherwise, ap-
proval will remain effective until re-
voked by the PBGC through a FEDERAL 
REGISTER notice. 

[61 FR 34109, July 1, 1996, as amended at 68 
FR 61356, Oct. 28, 2003] 
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AUTHORITY: 29 U.S.C. 1302(b)(3) 

SOURCE: 83 FR 46653, Sept. 14, 2018, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4231.1 Purpose and scope. 

(a) General—(1) Purpose. The purpose 
of this part is to prescribe notice re-
quirements under section 4231 of 
ERISA for mergers and transfers of as-
sets or liabilities among multiem-
ployer pension plans. This part also in-
terprets the other requirements of sec-
tion 4231 of ERISA and prescribes spe-
cial rules for de minimis mergers and 
transfers. 

(2) Scope. This part applies to merg-
ers and transfers among multiemployer 
plans where all of the plans imme-
diately before and immediately after 
the transaction are multiemployer 
plans covered by title IV of ERISA. 

(b) Additional requirements. Subpart B 
of this part sets forth the additional re-
quirements for and procedures specific 
to a request for a facilitated merger. 

§ 4231.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: annuity, Code, 
EIN, ERISA, fair market value, guaran-
teed benefit, IRS, multiemployer plan, 
normal retirement age, PBGC, plan, plan 
sponsor, plan year, and PN. In addition, 
the following terms are defined for pur-
poses of this part: 

Actuarial valuation means a valuation 
of assets and liabilities performed by 
an enrolled actuary using the actuarial 
assumptions used for purposes of deter-
mining the charges and credits to the 
funding standard account under section 
304 of ERISA and section 431 of the 
Code. 

Advocate means the Participant and 
Plan Sponsor Advocate under section 
4004 of ERISA. 

Critical and declining status has the 
same meaning as the term has under 
section 305(b)(6) of ERISA and section 
432(b)(6) of the Code. 

Critical status has the same meaning 
as the term has under section 305(b)(2) 
of ERISA and section 432(b)(2) of the 
Code, and includes ‘‘critical and declin-
ing status’’ as defined in section 
305(b)(6) of ERISA and section 432(b)(6) 
of the Code. 

De minimis merger is defined in 
§ 4231.7(b). 

De minimis transfer is defined in 
§ 4231.7(c). 

Effective date means, with respect to 
a merger or transfer, the earlier of— 

(1) The date on which one plan as-
sumes liability for benefits accrued 
under another plan involved in the 
transaction; or 
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(2) The date on which one plan trans-
fers assets to another plan involved in 
the transaction. 

Facilitated merger means a merger of 
two or more multiemployer plans fa-
cilitated by PBGC under section 4231(e) 
of ERISA, including a merger that is 
facilitated with financial assistance 
under section 4231(e)(2) of ERISA. 

Fair market value of assets has the 
same meaning as the term has for min-
imum funding purposes under section 
304 of ERISA and section 431 of the 
Code. 

Financial assistance means periodic or 
lump sum financial assistance pay-
ments from PBGC under section 4261 of 
ERISA. 

Financial assistance merger means a 
merger facilitated by PBGC for which 
PBGC provides financial assistance 
(within the meaning of section 4261 of 
ERISA) under section 4231(e)(2) of 
ERISA. 

Insolvent has the same meaning as in-
solvent under section 4245(b) of ERISA. 

Merged plan means a plan that is the 
result of the merger of two or more 
multiemployer plans. 

Merger means the combining of two 
or more plans into a single plan. For 
example, a consolidation of two plans 
into a new plan is a merger. 

Significantly affected plan means a 
plan that— 

(1) Transfers assets that equal or ex-
ceed 15 percent of its assets before the 
transfer, 

(2) Receives a transfer of unfunded 
accrued benefits that equal or exceed 15 
percent of its assets before the trans-
fer, 

(3) Is created by a spinoff from an-
other plan, or 

(4) Engages in a merger or transfer 
(other than a de minimis merger or 
transfer) either— 

(i) After such plan has terminated by 
mass withdrawal under section 
4041A(a)(2) of ERISA, or 

(ii) With another plan that has so 
terminated. 

Transfer and transfer of assets or liabil-
ities mean a diminution of assets or li-
abilities with respect to one plan and 
the acquisition of these assets or the 
assumption of these liabilities by an-
other plan or plans (including a plan 
that did not exist prior to the trans-

fer). However, the shifting of assets or 
liabilities pursuant to a written reci-
procity agreement between two multi-
employer plans in which one plan as-
sumes liabilities of another plan is not 
a transfer of assets or liabilities. In ad-
dition, the shifting of assets between 
several funding media used for a single 
plan (such as between trusts, between 
annuity contracts, or between trusts 
and annuity contracts) is not a transfer 
of assets or liabilities. 

Unfunded accrued benefits means the 
excess of the present value of a plan’s 
accrued benefits over the plan’s fair 
market value of assets, determined on 
the basis of the actuarial valuation re-
quired under § 4231.5. 

§ 4231.3 Requirements for mergers and 
transfers. 

(a) General requirements. A plan spon-
sor may not cause a multiemployer 
plan to merge with one or more multi-
employer plans or transfer assets or li-
abilities to or from another multiem-
ployer plan unless the merger or trans-
fer satisfies all of the following re-
quirements: 

(1) No participant’s or beneficiary’s 
accrued benefit is lower immediately 
after the effective date of the merger 
or transfer than the benefit imme-
diately before that date (except as pro-
vided under § 4231.4(b)). 

(2) Actuarial valuations of the plans 
that existed before the merger or 
transfer have been performed in ac-
cordance with § 4231.5. 

(3) For each plan that exists after the 
transaction, an enrolled actuary— 

(i) Determines that the plan meets 
the applicable plan solvency require-
ment set forth in § 4231.6; or 

(ii) Otherwise demonstrates that ben-
efits under the plan are not reasonably 
expected to be subject to suspension 
under section 4245 of ERISA. 

(4) The plan sponsor notifies PBGC of 
the merger or transfer in accordance 
with §§ 4231.8 and 4231.9. 

(b) Compliance determination. If a plan 
sponsor requests a determination that 
a merger or transfer that may other-
wise be prohibited by section 406(a) or 
(b)(2) of ERISA satisfies the require-
ments of section 4231 of ERISA, the 
plan sponsor must submit the informa-
tion described in § 4231.10 in addition to 
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the information required by § 4231.9. 
PBGC may request additional informa-
tion if necessary to determine whether 
a merger or transfer complies with the 
requirements of section 4231 and sub-
part A of this part. Plan sponsors are 
not required to request a compliance 
determination. Under section 4231(c) of 
ERISA, if PBGC determines that the 
merger or transfer complies with sec-
tion 4231 of ERISA and subpart A of 
this part, the merger or transfer will 
not constitute a violation of the pro-
hibited transaction provisions of sec-
tion 406(a) and (b)(2) of ERISA. 

(c) Certified change in bargaining rep-
resentative. Transfers of assets and li-
abilities pursuant to a change of col-
lective bargaining representative cer-
tified under the Labor-Management 
Relations Act of 1947 or the Railway 
Labor Act, as amended, are governed 
by section 4235 of ERISA. Plan sponsors 
involved in such transfers are not re-
quired to comply with subpart A of this 
part. However, under section 4235(f)(1) 
of ERISA, the plan sponsors of the 
plans involved in the transfer may 
agree to a transfer that complies with 
sections 4231 and 4234 of ERISA. Plan 
sponsors that elect to comply with sec-
tions 4231 and 4234 of ERISA must com-
ply with the rules in subpart A of this 
part. 

(d) Informal consultation. A plan spon-
sor may contact PBGC on an informal 
basis to discuss a potential merger or 
transfer. 

§ 4231.4 Preservation of accrued bene-
fits. 

(a) General. Section 4231(b)(2) of 
ERISA and § 4231.3(a)(1) require that no 
participant’s or beneficiary’s accrued 
benefit may be lower immediately 
after the effective date of the merger 
or transfer than the benefit imme-
diately before the merger or transfer. 
Except as provided in paragraph (b) of 
this section, a plan that assumes an ob-
ligation to pay benefits for a group of 
participants satisfies this requirement 
only if the plan contains a provision 
preserving all accrued benefits. The de-
termination of what is an accrued ben-
efit must be made in accordance with 
section 411 of the Code and the regula-
tions thereunder. 

(b) Waiver. PBGC may waive the re-
quirement of paragraph (a) of this sec-
tion, § 4231.3(a)(1), and section 4231(b)(2) 
of ERISA to the extent the accrued 
benefit is suspended under section 
305(e)(9) of ERISA contemporaneously 
with the merger or transfer. If waived, 
the plan provision described under 
paragraph (a) of this section may ex-
clude accrued benefits only to the ex-
tent those benefits are suspended under 
section 305(e)(9) of ERISA contempora-
neously with the merger or transfer. 

§ 4231.5 Valuation requirement. 

The actuarial valuation requirement 
under section 4231(b)(4) of ERISA and 
§ 4231.3(a)(2) is satisfied if an actuarial 
valuation has been performed for the 
plan based on the plan’s assets and li-
abilities as of a date not earlier than 
the first day of the last plan year end-
ing before the proposed effective date 
of the transaction. If the actuarial 
valuation required under this section is 
not complete when the notice of merg-
er or transfer is filed, the plan sponsor 
may provide the most recent actuarial 
valuation for the plan with the notice, 
and the actuarial valuation required 
under this section when complete. For 
a significantly affected plan involved 
in a transfer (other than a plan that is 
a significantly affected plan only be-
cause the transfer involves a plan that 
has terminated by mass withdrawal 
under section 4041A(a)(2) of ERISA), 
the valuation must separately identify 
assets, contributions, and liabilities 
being transferred and must be based on 
the actuarial assumptions and methods 
that are expected to be used for the 
plan for the first plan year beginning 
after the transfer. 

§ 4231.6 Plan solvency tests. 

(a) General. For a plan that is not a 
significantly affected plan, the plan 
solvency requirement of section 
4231(b)(3) of ERISA and § 4231.3(a)(3)(i) 
is satisfied if— 

(1) The plan’s expected fair market 
value of assets immediately after the 
merger or transfer equals or exceeds 
five times the benefit payments for the 
last plan year ending before the pro-
posed effective date of the merger or 
transfer; or 
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(2) In each of the first five plan years 
beginning on or after the proposed ef-
fective date of the merger or transfer, 
the plan’s expected fair market value 
of assets as of the beginning of the plan 
year plus expected contributions and 
investment earnings equal or exceed 
expected expenses and benefit pay-
ments for the plan year. 

(b) Significantly affected plans. The 
plan solvency requirement of section 
4231(b)(3) of ERISA and § 4231.3(a)(3)(i) 
is satisfied for a significantly affected 
plan if all of the following require-
ments are met: 

(1) Expected contributions equal or 
exceed the estimated amount necessary 
to satisfy the minimum funding re-
quirement of section 431 of the Code for 
the five plan years beginning on or 
after the proposed effective date of the 
transaction. 

(2) The plan’s expected fair market 
value of assets immediately after the 
transaction equals or exceeds the total 
amount of expected benefit payments 
for the first five plan years beginning 
on or after the proposed effective date 
of the transaction. 

(3) Expected contributions for the 
first plan year beginning on or after 
the proposed effective date of the 
transaction equal or exceed expected 
benefit payments for that plan year. 

(4) Expected contributions for the 
amortization period equal or exceed 
the unfunded accrued benefits plus ex-
pected normal costs for the period. The 
enrolled actuary may select as the am-
ortization period either— 

(i) The first 25 plan years beginning 
on or after the proposed effective date 
of the transaction, or 

(ii) The amortization period for the 
resulting base when the combined 
charge base and the combined credit 
base are offset under section 431(b)(5) of 
the Code. 

(c) Rules for determinations. In deter-
mining whether a transaction satisfies 
the plan solvency requirements set 
forth in this section, the following 
rules apply: 

(1) Expected contributions after a 
merger or transfer must be determined 
by assuming that contributions for 
each plan year will equal contributions 
for the last full plan year ending before 
the date on which the notice of merger 

or transfer is filed with PBGC. If ex-
pected contributions include with-
drawal liability payments, such pay-
ments must be shown separately. If the 
withdrawal liability payments are not 
the assessed amounts, or are not in ac-
cordance with the schedule of pay-
ments, or include future assessments, 
include the basis for such differences, 
with supporting data, calculations, as-
sumptions, and methods. In addition, 
contributions must be adjusted to re-
flect— 

(i) The merger or transfer; 

(ii) Any change in the rate of em-
ployer contributions that has been ne-
gotiated (whether or not in effect); and 

(iii) Any trend of changing contribu-
tion base units over the preceding five 
plan years or other period of time that 
can be demonstrated to be more appro-
priate. 

(2) Expected normal costs must be de-
termined under the funding method 
and assumptions expected to be used by 
the plan actuary for purposes of deter-
mining the minimum funding require-
ment under section 431 of the Code. If 
an aggregate funding method is used 
for the plan, normal costs must be de-
termined under the entry age normal 
method. 

(3) Expected benefit payments must 
be determined by assuming that cur-
rent benefits remain in effect and that 
all scheduled increases in benefits 
occur. 

(4) The plan’s expected fair market 
value of assets immediately after the 
merger or transfer must be based on 
the most recent data available imme-
diately before the date on which the 
notice is filed. 

(5) Expected investment earnings 
must be determined using the same in-
terest assumption to be used for deter-
mining the minimum funding require-
ment under section 431 of the Code. 

(6) Expected expenses must be deter-
mined using expenses in the last plan 
year ending before the notice is filed, 
adjusted to reflect any anticipated 
changes. 

(7) Expected plan assets for a plan 
year must be determined by adjusting 
the most current data on the plan’s 
fair market value of assets to reflect 
expected contributions, investment 
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earnings, benefit payments and ex-
penses for each plan year between the 
date of the most current data and the 
beginning of the plan year for which 
expected assets are being determined. 

§ 4231.7 De minimis mergers and 
transfers. 

(a) Special plan solvency rule. The de-
termination of whether a de minimis 
merger or transfer satisfies the plan 
solvency requirement in § 4231.6(a) may 
be made without regard to any other de 
minimis mergers or transfers that have 
occurred since the most recent actu-
arial valuation. 

(b) De minimis merger defined. A merg-
er is de minimis if the present value of 
accrued benefits (whether or not vest-
ed) of one plan is less than 3 percent of 
the other plan’s fair market value of 
assets. 

(c) De minimis transfer defined. A 
transfer of assets or liabilities is de 
minimis if— 

(1) The fair market value of assets 
transferred, if any, is less than 3 per-
cent of the fair market value of assets 
of all of the transferor plan’s assets; 

(2) The present value of the accrued 
benefits transferred (whether or not 
vested) is less than 3 percent of the fair 
market value of assets of all of the 
transferee plan’s assets; and 

(3) The transferee plan is not a plan 
that has terminated under section 
4041A(a)(2) of ERISA. 

(d) Value of assets and benefits. For 
purposes of paragraphs (b) and (c) of 
this section, the value of plan assets 
and accrued benefits may be deter-
mined as of any date prior to the pro-
posed effective date of the transaction, 
but not earlier than the date of the 
most recent actuarial valuation. 

(e) Aggregation required. In deter-
mining whether a merger or transfer is 
de minimis, the assets and accrued ben-
efits transferred in previous de mini-
mis mergers and transfers within the 
same plan year must be aggregated as 
described in paragraphs (e)(1) and (2) of 
this section. For the purposes of those 
paragraphs, the value of plan assets 
may be determined as of the date dur-
ing the plan year on which the total 
value of the plan’s assets is the high-
est. 

(1) A merger is not de minimis if the 
total present value of accrued benefits 
merged into a plan, when aggregated 
with all prior de minimis mergers of 
and transfers to that plan effective 
within the same plan year, equals or 
exceeds 3 percent of the value of the 
plan’s assets. 

(2) A transfer is not de minimis if, 
when aggregated with all previous de 
minimis mergers and transfers effec-
tive within the same plan year— 

(i) The value of all assets transferred 
from a plan equals or exceeds 3 percent 
of the value of the plan’s assets; or 

(ii) The present value of all accrued 
benefits transferred to a plan equals or 
exceeds 3 percent of the plan’s assets. 

§ 4231.8 Filing requirements; timing 
and method of filing. 

(a) When to file. Except as provided in 
paragraph (g) of this section, a notice 
of a proposed merger or transfer, and, 
if applicable, a request for a compli-
ance determination or facilitated 
merger (which may be filed separately 
or combined), must be filed not less 
than the following number of days be-
fore the proposed effective date of the 
transaction— 

(1) 270 days in the case of a facili-
tated merger under § 4231.12; 

(2) 120 days in the case of a merger 
(other than a facilitated merger) for 
which a compliance determination 
under § 4231.10 is requested, or a trans-
fer; or 

(3) 45 days in the case of a merger for 
which a compliance determination 
under § 4231.10 is not requested. 

(b) Method of filing. PBGC applies the 
rules in subpart A of part 4000 of this 
chapter to determine permissible 
methods of filing with PBGC under this 
part. 

(c) Computation of time. PBGC applies 
the rules in subpart D of part 4000 of 
this chapter to compute any time pe-
riod for filing under this part. 

(d) Who must file. The plan sponsors 
of all plans involved in a merger or 
transfer, or the duly authorized rep-
resentative(s) acting on behalf of the 
plan sponsors, must jointly file the no-
tice required by subpart A of this part, 
and, if applicable, a request for a facili-
tated merger under § 4231.12. 
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(e) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(f) Date of filing. PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date a sub-
mission under this part was filed with 
PBGC. For purposes of paragraph (a) of 
this section, the notice, and, if applica-
ble, a request for a compliance deter-
mination or facilitated merger, is not 
considered filed until all of the infor-
mation required under this part has 
been submitted. 

(g) Waiver of timing of notice. PBGC 
may waive the timing requirements of 
paragraph (a) of this section and sec-
tion 4231(b)(1) of ERISA if— 

(1) A plan sponsor demonstrates to 
the satisfaction of PBGC that failure 
to complete the merger or transfer in 
less than the applicable notice period 
set forth in paragraph (a) of this sec-
tion will cause harm to participants or 
beneficiaries of the plans involved in 
the transaction; 

(2) PBGC determines that the trans-
action complies with the requirements 
of section 4231 of ERISA; or 

(3) PBGC completes its review of the 
transaction. 

§ 4231.9 Notice of merger or transfer. 

Each notice of proposed merger or 
transfer required under section 
4231(b)(1) of ERISA and this subpart 
must contain the following informa-
tion: 

(a) For each plan involved in the 
merger or transfer— 

(1) The name of the plan; 
(2) The name, address and telephone 

number of the plan sponsor and of the 
plan sponsor’s duly authorized rep-
resentative, if any; and 

(3) The plan sponsor’s EIN and the 
plan’s PN and, if different, the EIN or 
PN last filed with PBGC. If no EIN or 
PN has been assigned, the notice must 
so indicate. 

(b) Whether the transaction being re-
ported is a merger or transfer, whether 
it involves any plan that has termi-
nated under section 4041A(a)(2) of 
ERISA, whether any significantly af-
fected plan is involved in the trans-
action (and, if so, identifying each such 
plan), and whether it is a de minimis 
transaction as defined in § 4231.7 (and, if 

so, including an enrolled actuary’s cer-
tification to that effect). 

(c) The proposed effective date of the 
transaction. 

(d) Except as provided under 
§ 4231.4(b), a copy of each plan provision 
stating that no participant’s or bene-
ficiary’s accrued benefit will be lower 
immediately after the effective date of 
the merger or transfer than the benefit 
immediately before that date. 

(e) For each plan that exists after the 
transaction, one of the following state-
ments, certified by an enrolled actu-
ary: 

(1) A statement that the plan satis-
fies the applicable plan solvency test 
set forth in § 4231.6, indicating which is 
the applicable test, and including the 
supporting data, calculations, assump-
tions, and methods. 

(2) A statement of the basis on which 
the actuary has determined under 
§ 4231.3(a)(3)(ii) that benefits under the 
plan are not reasonably expected to be 
subject to suspension under section 
4245 of ERISA, including the sup-
porting data, calculations, assump-
tions, and methods. 

(f) For each plan that exists before a 
transaction (unless the transaction is 
de minimis and does not involve either 
a request for financial assistance, or 
any plan that has terminated under 
section 4041A(a)(2) of ERISA), a copy of 
the most recent actuarial valuation re-
port that satisfies the requirements of 
§ 4231.5. 

(g) For each significantly affected 
plan that exists after the transaction, 
the following information used in mak-
ing the plan solvency determination 
under § 4231.6(b): 

(1) The present value of the accrued 
benefits and plan’s fair market value of 
assets under the valuation required by 
§ 4231.5, allocable to the plan after the 
transaction. 

(2) The fair market value of assets in 
the plan after the transaction (deter-
mined in accordance with § 4231.6(c)(4)). 

(3) The expected benefit payments for 
the plan for the first plan year begin-
ning on or after the proposed effective 
date of the transaction (determined in 
accordance with § 4231.6(c)(3)). 
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(4) The contribution rates in effect 
for the plan for the first plan year be-
ginning on or after the proposed effec-
tive date of the transaction. 

(5) The expected contributions for the 
plan for the first plan year beginning 
on or after the proposed effective date 
of the transaction (determined in ac-
cordance with § 4231.6(c)(1)). 

§ 4231.10 Request for compliance de-
termination. 

(a) General. The plan sponsor(s) of 
one or more plans involved in a merger 
or transfer, or the duly authorized rep-
resentative(s) acting on behalf of the 
plan sponsor(s), may file a request for a 
determination that the transaction 
complies with the requirements of sec-
tion 4231 of ERISA. If the plan spon-
sor(s) requests a compliance deter-
mination, the request must be filed 
with the notice of merger or transfer 
under § 4231.3(a)(4), and must contain 
the information described in paragraph 
(c) of this section, as applicable. 

(b) Single request permitted for all de 
minimis transactions. A plan sponsor 
may submit a single request for a com-
pliance determination covering all de 
minimis mergers or transfers that 
occur between one plan valuation and 
the next. However, the plan sponsor 
must still notify PBGC of each de mini-
mis merger or transfer separately, in 
accordance with §§ 4231.8 and 4231.9. The 
single request for a compliance deter-
mination may be filed concurrently 
with any one of the notices of a de 
minimis merger or transfer. 

(c) Contents of request. A request for a 
compliance determination concerning 
a merger or transfer that is not de 
minimis must contain— 

(1) A copy of the merger or transfer 
agreement; and 

(2) For each significantly affected 
plan, other than a plan that is a sig-
nificantly affected plan only because 
the merger or transfer involves a plan 
that has terminated by mass with-
drawal under section 4041A(a)(2) of 
ERISA, copies of all actuarial valu-
ations performed within the 5 years 
preceding the date of filing the notice 
required under § 4231.3(a)(4). 

§ 4231.11 Actuarial calculations and as-
sumptions. 

(a) Most recent valuation. All calcula-
tions required by this part must be 
based on the most recent actuarial 
valuation as of the date of filing the 
notice, updated to show any material 
changes. 

(b) Assumptions. All calculations re-
quired by this part must be performed 
by an enrolled actuary based on meth-
ods and assumptions each of which is 
reasonable (taking into account the ex-
perience of the plan and reasonable ex-
pectations), and which, in combination, 
offer the actuary’s best estimate of an-
ticipated experience under the plan. 

(c) Updated calculations. PBGC may 
require updated calculations and rep-
resentations based on the actual effec-
tive date of a merger or transfer if that 
date is more than one year after the 
notice is filed, based on revised actu-
arial assumptions, or based on other 
good cause. 

Subpart B—Additional Rules for 
Facilitated Mergers 

§ 4231.12 Request for facilitated merg-
er. 

(a) General. (1) The plan sponsors of 
the plans involved in a proposed merg-
er may request that PBGC facilitate 
the merger. Facilitation may include 
training, technical assistance, medi-
ation, communication with stake-
holders, and support with related re-
quests to other government agencies. 
Facilitation may also include financial 
assistance to the merged plan. PBGC 
has discretion under section 4231(e) of 
ERISA to take such actions as it deems 
appropriate to facilitate the merger of 
two or more multiemployer plans if it 
determines, after consultation with the 
Advocate, that the proposed merger is 
in the interests of the participants and 
beneficiaries of at least one of the 
plans, and is not reasonably expected 
to be adverse to the overall interests of 
the participants and beneficiaries of 
any of the plans involved in the pro-
posed merger. For a facilitated merger, 
including a financial assistance merg-
er, the requirements of section 4231(b) 
of ERISA and subpart A of this part 
must be satisfied in addition to the re-
quirements of section 4231(e) of ERISA 
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and this subpart. The procedures set 
forth in this subpart represent the ex-
clusive means by which PBGC will ap-
prove a request for a facilitated merger 
under section 4231(e) of ERISA. 

(2) Financial assistance. Subject to the 
requirements in section 4231(e) of 
ERISA and this subpart, in the case of 
a request for a financial assistance 
merger, PBGC may in its discretion 
provide financial assistance (within the 
meaning of section 4261 of ERISA). 
Such financial assistance will be with 
respect to the guaranteed benefits pay-
able under the critical and declining 
status plan(s) involved in the facili-
tated merger. 

(b) Information requirements. (1) A re-
quest for a facilitated merger, includ-
ing a request for a financial assistance 
merger, must be filed with the notice 
of merger under § 4231.3(a)(4), and must 
contain the information described in 
§ 4231.10, and a detailed narrative de-
scription with supporting documenta-
tion demonstrating that the proposed 
merger is in the interests of partici-
pants and beneficiaries of at least one 
of the plans, and is not reasonably ex-
pected to be adverse to the overall in-
terests of the participants and bene-
ficiaries of any of the plans. If a finan-
cial assistance merger is requested, the 
narrative description and supporting 
documentation may consider the effect 
of financial assistance in making these 
demonstrations. 

(2) If a financial assistance merger is 
requested, the request must contain 
the information required in §§ 4231.13 
through 4231.16 in addition to the infor-
mation required in paragraph (b)(1) of 
this section. 

(3) PBGC may require the plan spon-
sors to submit additional information 
to determine whether the requirements 
of section 4231(e) of ERISA are met or 
to enable it to facilitate the merger. 

(c) Duty to amend and supplement. 
During any time in which a request for 
a facilitated merger, including a re-
quest for a financial assistance merger, 
is pending final action by PBGC, the 
plan sponsors must promptly notify 
PBGC in writing of any material fact 
or representation contained in or relat-
ing to the request, or in any supporting 
documents, that is no longer accurate 
or was omitted. 

§ 4231.13 Plan information for finan-
cial assistance merger. 

A request for a financial assistance 
merger must include the following in-
formation for each plan involved in the 
merger: 

(a) The most recent trust agreement, 
including all amendments adopted 
since the last restatement. 

(b) The most recent plan document, 
including all amendments adopted 
since the last restatement. 

(c) The most recent summary plan 
description (SPD), and all summaries 
of material modification issued since 
the most recent SPD. 

(d) If applicable, the most recent re-
habilitation plan (or funding improve-
ment plan), including all subsequent 
amendments and updates, and the per-
centage of total contributions received 
under each schedule of the rehabilita-
tion plan (or funding improvement 
plan) for the most recent plan year 
available. 

(e) A copy of the plan’s most recent 
IRS determination letter. 

(f) A copy of the plan’s most recent 
Form 5500 (Annual Report Form) and 
all schedules and attachments (includ-
ing the audited financial statement). 

(g) A current listing of employers 
who have an obligation to contribute 
to the plan, and the approximate num-
ber of participants for whom each em-
ployer is currently making contribu-
tions. 

(h) A schedule of withdrawal liability 
payments collected in each of the most 
recent five plan years. 

(i) If applicable, a copy of the plan 
sponsor’s application for suspension of 
benefits under section 305(e)(9)(G) of 
ERISA (including all attachments and 
exhibits). 

§ 4231.14 Description of financial as-
sistance merger. 

A request for a financial assistance 
merger must include the following in-
formation about the proposed financial 
assistance merger: 

(a) A detailed description of the pro-
posed financial assistance merger, in-
cluding any larger integrated trans-
action of which the merger is a part 
(including, but not limited to, an appli-
cation for suspension of benefits under 
section 305(e)(9)(G) of ERISA). 
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(b) A narrative description of the 
events that led to the plan sponsors’ 
decision to submit a request for a fi-
nancial assistance merger. 

(c) A narrative description of signifi-
cant risks and assumptions relating to 
the proposed financial assistance merg-
er and the projections provided in sup-
port of the request. 

(d) A detailed description of the esti-
mated total amount of financial assist-
ance the plan sponsors request for each 
year, including the supporting data, 
calculations, assumptions, and a de-
scription of the methodology used to 
determine the estimated amounts. 

§ 4231.15 Actuarial and financial infor-
mation for financial assistance 
merger. 

A request for a financial assistance 
merger must include the following ac-
tuarial and financial information for 
the plans involved in the merger: 

(a) A copy of the actuarial valuation 
performed for each of the two plan 
years before the most recent actuarial 
valuation filed in accordance with 
§ 4231.9(f). 

(b) If applicable, a copy of the plan 
actuary’s most recent annual actuarial 
certification under section 305(b)(3) of 
ERISA, including a detailed descrip-
tion of the assumptions used in the cer-
tification, and the basis under which 
they were determined. The description 
must include information about the as-
sumptions used for the projection of fu-
ture contributions, withdrawal liabil-
ity payments, and investment returns, 
and any other assumption that may 
have a material effect on projections. 

(c) A detailed statement certified by 
an enrolled actuary that the merger is 
necessary for one or more of the plans 
involved to avoid or postpone insol-
vency, including the basis for the con-
clusion, supporting data, calculations, 
assumptions, and a description of the 
methodology. This statement must 
demonstrate for each critical and de-
clining status plan involved in the 
merger that the date the plan projects 
to become insolvent (without reflect-
ing the merger) is earlier than the date 
the merged plan projects to become in-
solvent (the merged plan may reflect 
the proposed financial assistance). In-
clude as an exhibit annual cash flow 

projections for each critical and declin-
ing status plan involved in the merger 
through the date the plan projects to 
become insolvent (using an open group 
valuation and without reflecting the 
merger). Annual cash flow projections 
must reflect the following information: 

(1) Fair market value of assets as of 
the beginning of the year. 

(2) Contributions and withdrawal li-
ability payments. 

(3) Benefit payments organized by 
participant type (e.g., active, retiree, 
terminated vested). 

(4) Administrative expenses. 

(5) Fair market value of assets as of 
the end of the year. 

(d) For each critical and declining 
status plan involved in the merger, a 
long-term projection (at least 50 to 90 
years) of benefit disbursements by par-
ticipant type (e.g., active, retiree, ter-
minated vested) (without reflecting the 
merger) reflecting reduced benefit dis-
bursements at the PBGC-guarantee 
level (which may be estimated) begin-
ning with the proposed effective date of 
the merger (using a closed group valu-
ation and no accruals after the pro-
posed effective date of the merger). In-
clude the supporting data, calcula-
tions, assumptions, and, if applicable, a 
description of estimates used for this 
projection. 

(e) A detailed statement certified by 
an enrolled actuary that financial as-
sistance is necessary for the merged 
plan to become or remain solvent, in-
cluding the basis for the conclusion, 
supporting data, calculations, assump-
tions, and a description of the method-
ology. Include as an exhibit annual 
cash flow projections for the merged 
plan with the proposed financial assist-
ance (based on the actuarial assump-
tions and methods that will be used 
under the merged plan). Annual cash 
flow projections must reflect the infor-
mation listed in paragraphs (c)(1) 
through (5) of this section. In addition, 
include as an exhibit a statement cer-
tified by an enrolled actuary of wheth-
er the merged plan would be in critical 
status for purposes of paragraph (e)(1) 
or (2) of this section, including the 
basis for the conclusion. 

(1) If the merged plan would be in 
critical status immediately following 
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the merger without the proposed finan-
cial assistance (as reasonably deter-
mined by the enrolled actuary or as set 
forth in this paragraph), the enrolled 
actuary’s certified statement must 
demonstrate that the merged plan will 
avoid insolvency under section 
305(e)(9)(D)(iv) of ERISA and the regu-
lations thereunder (excluding 
stochastic projections) with the pro-
posed financial assistance. The en-
rolled actuary may determine whether 
the merged plan would be in critical 
status based on the combined data and 
projections underlying the status cer-
tifications of each of the plans for the 
plan year immediately preceding the 
merger, including any selected updates 
in the data based on the experience of 
the plans in the immediately preceding 
plan year (reasonable adjustments are 
permitted but not required). 

(2) If the merged plan would not be in 
critical status immediately following 
the merger without the proposed finan-
cial assistance (as reasonably deter-
mined by the enrolled actuary or as set 
forth in paragraph (e)(1) of this sec-
tion), the enrolled actuary’s certified 
statement must demonstrate that the 
merged plan is not projected to become 
insolvent during the 20 plan years be-
ginning after the proposed effective 
date of the merger with the proposed 
financial assistance (using the meth-
odologies set forth under section 
305(b)(3)(B)(iv) of ERISA and the regu-
lations thereunder). If such a dem-
onstration is possible without the pro-
posed financial assistance, or if the 
amount of financial assistance re-
quested exceeds the amount needed to 
satisfy this demonstration, the en-
rolled actuary’s certified statement 
must demonstrate that financial as-
sistance is necessary to mitigate the 
adverse effects of the merger on the 
merged plan’s ability to remain sol-
vent. The demonstration that financial 
assistance is necessary to mitigate the 
adverse effects of the merger on the 
merged plan’s ability to remain solvent 
may be based on stress testing over a 
long-term period (and may reflect rea-
sonable future adverse experience), 
using a reasonable method in accord-
ance with generally accepted actuarial 
standards. 

(f) If applicable, a copy of the plan 
actuary’s certification under section 
305(e)(9)(C)(i) of ERISA. 

(g) The rules in § 4231.6(c) apply to the 
solvency projections described in para-
graphs (c) and (e) of this section, unless 
section 305(e)(9)(D)(iv) of ERISA and 
the regulations thereunder apply and 
specify otherwise. 

§ 4231.16 Participant census data for 
financial assistance merger. 

A request for a financial assistance 
merger must include a copy of the cen-
sus data used for the projections de-
scribed in § 4231.15(c) through (e), in-
cluding: 

(a) Participant type (retiree, bene-
ficiary, disabled, terminated vested, 
active, alternate payee). 

(b) Gender. 

(c) Date of birth. 

(d) Credited service for guarantee 
calculation (i.e., number of years of 
participation). 

(e) Vested accrued monthly benefit. 

(f) Monthly benefit guaranteed by 
PBGC. 

(g) Benefit commencement date (for 
participants in pay status and others 
for which the reported benefit will not 
be payable at normal retirement age). 

(h) For each participant in pay sta-
tus— 

(1) Form of payment, and 

(2) Data relevant to the form of pay-
ment, including: 

(i) For a joint-and-survivor benefit, 
the beneficiary’s benefit amount and 
the beneficiary’s date of birth; 

(ii) For a Social Security level in-
come benefit, the date of any change in 
the benefit amount, and the benefit 
amount after such change; 

(iii) For a 5-year certain or 10-year 
certain benefit (or similar benefit), the 
relevant defined period; or 

(iv) For a form of payment not other-
wise described in this section, the data 
necessary for the valuation of the form 
of payment. 

(i) If an actuarial increase for post-
poned retirement applies, or if the 
form of annuity is a Social Security 
level income benefit, the monthly vest-
ed benefit payable at normal retire-
ment age in normal form of annuity. 
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§ 4231.17 PBGC action on a request for 
facilitated merger. 

(a) General. PBGC may approve or 
deny a request for a facilitated merger, 
including a request for a financial as-
sistance merger, at its discretion if the 
requirements of section 4231 of ERISA 
are satisfied. PBGC will notify the plan 
sponsor(s) in writing of its decision on 
a request. If PBGC denies the request, 
PBGC’s written decision will state the 
reason(s) for the denial. If PBGC ap-
proves a request for a financial assist-
ance merger, PBGC will provide a fi-
nancial assistance agreement detailing 
the total amount and terms of the fi-
nancial assistance as soon as prac-
ticable after notifying the plan spon-
sor(s) in writing of its approval. 

(b) Final agency action. PBGC’s deci-
sion to approve or deny a request for a 
facilitated merger, including a request 
for a financial assistance merger, is a 
final agency action for purposes of ju-
dicial review under the Administrative 
Procedure Act (5 U.S.C. 701 et seq.). 

§ 4231.18 Jurisdiction over financial 
assistance merger. 

(a) General. PBGC will retain juris-
diction over the merged plan resulting 
from a financial assistance merger to 
carry out the purposes, terms, and con-
ditions of the financial assistance 
merger, the financial assistance agree-
ment, sections 4231 and 4261 of ERISA, 
and the regulations thereunder. 

(b) Financial assistance agreement. 
PBGC may, upon providing notice to 
the plan sponsor, make changes to the 
financial assistance agreement in re-
sponse to changed circumstances con-
sistent with sections 4231 and 4261 of 
ERISA and the regulations thereunder. 

PART 4233—PARTITIONS OF 
ELIGIBLE MULTIEMPLOYER PLANS 

Sec. 
4233.1 Purpose and scope. 
4233.2 Definitions. 
4233.3 Application filing requirements. 
4233.4 Information to be filed. 
4233.5 Plan information. 
4233.6 Partition information. 
4233.7 Actuarial and financial information. 
4233.8 Participant census data. 
4233.9 Financial assistance information. 
4233.10 Initial review. 
4233.11 Notice of application for partition. 

4233.12 PBGC action on application for par-
tition. 

4233.13 Coordinated application process for 
partition and benefit suspension. 

4233.14 Partition order. 
4233.15 Nature and operation of successor 

plan. 
4233.16 Coordination of benefits under origi-

nal plan and successor plan. 
4233.17 Continuing jurisdiction. 

APPENDIX A TO PART 4233—MODEL NOTICES 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1413. 

SOURCE: 80 FR 35229, June 19, 2015, unless 
otherwise noted. 

§ 4233.1 Purpose and scope. 

The purpose of this part is to pre-
scribe rules governing applications for 
partition under section 4233 of ERISA, 
and related notice requirements. 

§ 4233.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: ERISA, IRS, 
multiemployer plan, PBGC, plan, and 
plan sponsor. In addition, the following 
terms are defined for purposes of this 
part: 

Advocate means the Participant and 
Plan Sponsor Advocate under section 
4004 of ERISA. 

Application for partition means a plan 
sponsor’s application for partition 
under section 4233 of ERISA and this 
part. 

Application for a suspension of benefits 
means a plan sponsor’s application for 
a suspension of benefits to the Sec-
retary of the Treasury (Treasury) 
under section 305(e)(9)(G) of ERISA. 

Completed application means an appli-
cation for partition for which PBGC 
has made a determination under 
§ 4233.10 that the application contains 
all required information and satisfies 
the requirements described in §§ 4233.4 
through 4233.9. 

Effective date of partition means the 
date upon which a partition is effective 
and which is set forth in a partition 
order. 

Financial assistance means financial 
assistance from PBGC under section 
4261 of ERISA. 

Insolvent has the same meaning as in-
solvent under section 4245(b) of ERISA. 

Interested party means, with respect 
to a plan— 

(1) Each participant in the plan; 
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(2) Each beneficiary of a deceased 
participant; 

(3) Each alternate payee under an ap-
plicable qualified domestic relations 
order, as defined in section 206(d)(3) of 
ERISA; 

(4) Each employer that has an obliga-
tion to contribute under the plan; and 

(5) Each employee organization that 
currently has a collective bargaining 
agreement pursuant to which the plan 
is maintained. 

Original plan means an eligible multi-
employer plan under 4233(b) of ERISA 
that is partitioned upon the issuance of 
a partition order under section 4233(c) 
of ERISA. 

Partition order means a formal PBGC 
order of partition under section 4233 of 
ERISA and § 4233.14. 

Proposed partition means a proposed 
partition as structured and described 
by the plan sponsor in an application 
for partition. 

Remain solvent has the same meaning 
as ‘‘avoid insolvency’’ in section 
305(e)(9)(D)(iv) of ERISA and the regu-
lations thereunder, with respect to the 
determinations made by PBGC under 
sections 4233(b)(3) and 4233(c) of ERISA. 

Residual benefit means, with respect 
to a participant or beneficiary whose 
benefit was partially transferred to a 
successor plan pursuant to a partition 
order, the portion of the benefit pay-
able under the original plan, the 
amount of which is equal to the dif-
ference between the benefit defined in 
section 4233(e)(1)(A) of ERISA, and the 
successor plan benefit. The residual 
benefit as of the effective date of the 
partition is not subject to a separate 
guarantee under section 4022A of 
ERISA. 

Successor plan means the plan created 
by a partition order under section 
4233(c) of ERISA. 

Successor plan benefit means, with re-
spect to a participant or beneficiary 
whose benefit was wholly or partially 
transferred from an original plan to a 
successor plan, the portion of the ac-
crued nonforfeitable monthly benefit 
which would be guaranteed under sec-
tion 4022A as of the effective date of 
the partition, calculated under the 
terms of the original plan without re-
flecting any changes relating to a ben-
efit suspension under section 305(e)(9) 

of ERISA. The payment of a successor 
plan benefit is subject to the limita-
tions and conditions contained in sec-
tions 4022A(a)–(f) of ERISA. 

§ 4233.3 Application filing require-
ments. 

(a) Method of filing. PBGC applies the 
rules in part 4000, subpart A of this 
chapter to determine permissible 
methods of filing with PBGC under this 
part, and the rules in part 4000, subpart 
D of this chapter to determine the 
computation of time. 

(b) Who may file. An application for 
partition under section 4233 of ERISA 
must be submitted by the plan sponsor. 
The application must be signed and 
dated by an authorized trustee who is a 
current member of the board of trust-
ees, and must include the following 
statement under penalties of perjury: 
‘‘Under penalties of perjury, I declare 
that I have examined this application, 
including accompanying documents, 
and, to the best of my knowledge and 
belief, the application contains all the 
relevant facts relating to the applica-
tion, and such facts are true, correct, 
and complete.’’ A stamped signature or 
faxed signature is not permitted. 

(c) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

§ 4233.4 Information to be filed. 

(a) General. An application for parti-
tion must include the information 
specified in § 4233.5 (plan information), 
§ 4233.6 (partition information), § 4233.7 
(actuarial and financial information), 
§ 4233.8 (participant census data), and 
§ 4233.9 (financial assistance informa-
tion). If any of the information is not 
included, the application may not be 
considered complete. 

(b) Additional information. (1) PBGC 
may require a plan sponsor to submit 
additional information necessary to 
make a determination on an applica-
tion under this part and any informa-
tion PBGC may need to calculate or 
verify the amount of financial assist-
ance necessary for a partition. Any ad-
ditional information must be sub-
mitted by the date specified in PBGC’s 
request. 

(2) PBGC may suspend the running of 
the 270-day review period (described in 
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§ 4233.10) pending the submission of any 
additional information requested by 
PBGC, or upon the issuance of a condi-
tional determination under § 4233.12(c). 

(c) Duty to amend and supplement ap-
plication. During any time in which an 
application is pending final action by 
PBGC, the plan sponsor must promptly 
notify PBGC in writing of any material 
fact or representation contained in or 
relating to the application, or in any 
supporting documents, that is no 
longer accurate, or any material fact 
or representation omitted from the ap-
plication or supporting documents, 
that the plan sponsor discovers. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79694, Dec. 23, 2015] 

§ 4233.5 Plan information. 

An application for partition must in-
clude the following information with 
respect to the plan: 

(a) The name of the plan, Employer 
Identification Number (EIN), and 
three-digit Plan Number (PN). 

(b) The name, address, and telephone 
number of the plan sponsor and the 
plan sponsor’s duly authorized rep-
resentative, if any. 

(c) The most recent trust agreement, 
including all amendments adopted 
since the last restatement. 

(d) The most recent plan document, 
including all amendments adopted 
since the last restatement. 

(e) The most recent summary plan 
description (SPD), and all summaries 
of material modification (SMM) issued 
since the effective date of the most re-
cent SPD. 

(f) The most recent rehabilitation 
plan (or funding improvement plan, if 
applicable), including all subsequent 
amendments and updates, and the per-
centage of total contributions received 
under each schedule of the rehabilita-
tion plan for the most recent plan year 
available. 

(g) A copy of the plan’s most recent 
IRS determination letter. 

(h) A copy of the plan’s most recent 
Form 5500 (Annual Report Form) and 
all schedules and attachments (includ-
ing the audited financial statement). 

(i) A current listing of employers who 
have an obligation to contribute to the 
plan, and the approximate number of 

participants for whom each employer is 
currently making contributions. 

(j) A schedule of withdrawal liability 
payments collected in each of the most 
recent five plan years. 

§ 4233.6 Partition information. 

An application for partition must in-
clude the following information with 
respect to the proposed partition: 

(a) A detailed description of the pro-
posed partition, including the proposed 
structure, proposed effective date, and 
any larger integrated transaction of 
which the proposed partition is a part 
(including, but not limited to, an appli-
cation for suspension of benefits under 
section 305(e)(9)(G), or a merger under 
section 4231 of ERISA). With respect to 
coordinated applications for partition 
and suspension of benefits, proposed ef-
fective dates for both transactions 
must satisfy the requirements of sec-
tion 305(e)(9)(D)(v) of ERISA. 

(b) A narrative description of the 
events that led to the plan sponsor’s 
decision to submit an application for 
partition (and, if applicable, applica-
tion for suspension of benefits). 

(c) A narrative description of signifi-
cant risks and assumptions relating to 
the proposed partition and the projec-
tions provided in support of the appli-
cation. 

(d) If applicable, a copy of the plan 
sponsor’s application for suspension of 
benefits (including all attachments and 
exhibits). If the plan sponsor intends to 
apply for a suspension of benefits with 
Treasury, but has not yet submitted an 
application to Treasury, a draft of the 
application may be filed, which must 
be supplemented by filing a copy of the 
completed application within the time-
frame established in § 4233.10(d). 

(e) A detailed description of all meas-
ures the plan sponsor has taken (or is 
taking) to avoid insolvency, and any 
measures the plan sponsor considered 
taking but did not take, including the 
factor(s) the plan sponsor considered in 
making these determinations. Include 
all relevant documentation relating to 
the plan sponsor’s determination that 
it has taken (or is taking) measures to 
avoid insolvency. 

(f) A detailed description of the esti-
mated benefit amounts the plan spon-
sor has determined are necessary to be 
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partitioned for the plan to remain sol-
vent, including the following informa-
tion: 

(1) The estimated number of partici-
pants and beneficiaries whose benefits 
(or any portion thereof) would be 
transferred, including the number of 
retirees receiving payments (if any), 
terminated vested participants (if any), 
and active participants (if any). 

(2) Supporting data, calculations, as-
sumptions, and a description of the 
methodology used to determine the es-
timated benefit amounts. 

(3) If applicable, a description of any 
classifications or specific group(s) of 
participants and beneficiaries whose 
benefits (or any portion thereof) the 
plan sponsor proposes to transfer, and 
the plan sponsor’s rationale or basis for 
selecting those classifications or 
groups. 

(g) A copy of the draft notice of ap-
plication for partition described in 
§ 4233.11. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79694, Dec. 23, 2015] 

§ 4233.7 Actuarial and financial infor-
mation. 

(a) Required information. An applica-
tion for partition must include the fol-
lowing plan actuarial and financial in-
formation: 

(1) A copy of the plan’s most recent 
actuarial report and copies of the actu-
arial reports for the two preceding plan 
years. 

(2) A copy of the plan actuary’s most 
recent certification of critical and de-
clining status, including a detailed de-
scription of the assumptions used in 
the certification, the basis for the pro-
jection of future contributions, with-
drawal liability payments, investment 
return assumptions, and any other as-
sumption that may have a material ef-
fect on projections. 

(3) A detailed statement of the basis 
for the conclusion that the plan will 
not remain solvent without a partition 
and, if applicable, suspension of bene-
fits, including supporting data, cal-
culations, assumptions, and a descrip-
tion of the methodology. Include as an 
exhibit annual cash flow projections 
for the plan without partition (or sus-
pension, if applicable) through the pro-
jected date of insolvency. Annual cash 

flow projections must reflect the fol-
lowing information: 

(i) Market value of assets as of the 
beginning of the year. 

(ii) Contributions and withdrawal li-
ability payments. 

(iii) Benefit payments organized by 
participant status (e.g., active, retiree, 
terminated vested, beneficiary). 

(iv) Administrative expenses. 
(v) Market value of assets at year 

end. 
(4) A long-term projection reflecting 

reduced benefit disbursements at the 
PBGC-guarantee level after insolvency, 
and a statement of the present value of 
all future financial assistance without 
a partition (using the interest and mor-
tality assumptions applicable to the 
valuation of plans terminated by mass 
withdrawal as specified in § 4281.13 of 
this chapter and other reasonable actu-
arial assumptions, including retire-
ment age, form of benefit payment, and 
administrative expenses, certified by 
an enrolled actuary). 

(5) A detailed statement of the basis 
for the conclusion that the original 
plan will remain solvent if the applica-
tion for partition, and, if applicable, 
the application for suspension of bene-
fits, is granted, including supporting 
data, calculations, assumptions, and a 
description of the methodology, which 
must be consistent with section 
305(e)(9)(D)(iv) and the regulations 
thereunder (including any adjustment 
to the cash flows in the initial year to 
incorporate recent actual fund activity 
required to be included under that sec-
tion). Annual cash flow projections for 
the original plan with partition (and 
suspension, if applicable) must be in-
cluded as an exhibit and must reflect 
the following information: 

(i) Market value of assets as of the 
beginning of the year. 

(ii) Contributions and withdrawal li-
ability payments. 

(iii) Benefit payments organized by 
participant status (e.g., active, retiree, 
terminated vested, beneficiary). 

(iv) Administrative expenses. 
(v) Market value of assets at year 

end. 
(6) If applicable, a copy of the plan 

actuary’s certification under section 
305(e)(9)(C)(i) of ERISA. 



1050 

29 CFR Ch. XL (7–1–23 Edition) § 4233.8 

(7) The plan’s projected insolvency 
date with benefit suspension alone (if 
applicable), including supporting data. 

(8) A long-term projection reflecting 
benefit disbursements from the suc-
cessor plan (organized by participant 
status (e.g., active, retiree, terminated 
vested, beneficiary)), and a statement 
of the present value of all future finan-
cial assistance to be paid as a result of 
a partition (using the interest and mor-
tality assumptions applicable to the 
valuation of plans terminated by mass 
withdrawal as specified in § 4281.13 of 
this chapter and other reasonable actu-
arial assumptions, including retire-
ment age, form of benefit payment, and 
administrative expenses, certified by 
an enrolled actuary). 

(9) A long-term projection of pre-par-
tition benefit disbursements from the 
original plan reflecting reduced benefit 
disbursements at the PBGC-guarantee 
level beginning on the proposed effec-
tive date of the partition (using a 
closed group valuation and no accruals 
after the proposed effective date of par-
tition, and organized separately by par-
ticipant status groupings (e.g., active, 
retiree, terminated vested, bene-
ficiary)). 

(10) A long-erm projection of pre-par-
tition benefit disbursements from the 
original plan reflecting the maximum 
benefit suspensions permissible under 
section 305(e)(9) of ERISA beginning on 
the proposed effective date of the parti-
tion (using an open group valuation 
and organized separately by partici-
pant status groupings (e.g., active, re-
tiree, terminated vested, beneficiary)). 

(b) Additional projections. PBGC may 
ask the plan for additional projections 
based on assumptions that it specifies. 

(c) Actuarial calculations and assump-
tions—(1) General. All calculations re-
quired by this part must be performed 
by an enrolled actuary. 

(2) Assumptions. All calculations re-
quired by this part must be consistent 
with calculations used for purposes of 
an application for suspension of bene-
fits under section 305(e)(9) of ERISA, 
and based on methods and assumptions 
each of which is reasonable (taking 
into account the experience of the plan 
and reasonable expectations), and 
which, in combination, offer the actu-
ary’s best estimate of anticipated expe-

rience under the plan. Any change(s) in 
assumptions from the most recent ac-
tuarial valuation, and critical and de-
clining status certification, must be 
disclosed and must be accompanied by 
a statement explaining the reason(s) 
for any change(s) in assumptions. 

(3) Updates. PBGC may, in its discre-
tion, require updated calculations and 
representations based on the actual ef-
fective date of a partition, revised ac-
tuarial assumptions, or for other good 
cause. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79694, Dec. 23, 2015] 

§ 4233.8 Participant census data. 

An application for partition must in-
clude a copy of the census data used for 
the projections described in 
§ 4233.7(a)(3) and (5), including: 

(a) Participant type (retiree, bene-
ficiary, disabled, terminated vested, 
active, alternate payee). 

(b) Date of birth. 
(c) Gender. 
(d) Credited service for guarantee 

calculation (i.e., number of years of 
participation). 

(e) Vested accrued monthly benefit 
before benefit suspension under section 
305(e)(9) of ERISA. 

(f) Vested accrued monthly benefit 
after benefit suspension under section 
305(e)(9) of ERISA. 

(g) Monthly benefit guaranteed by 
PBGC (determined under the terms of 
the original plan without respect to 
benefit suspensions). 

(h) Benefit commencement date (for 
participants in pay status and others 
for which the reported benefit is not 
payable at Normal Retirement Date). 

(i) For each participant in pay sta-
tus— 

(1) Form of payment, and 
(2) Data relevant to the form of pay-

ment, including: 
(i) For a joint and survivor benefit, 

the beneficiary’s benefit amount (be-
fore and after suspension) and the 
beneficiary’s date of birth; 

(ii) For a Social Security level in-
come benefit, the date of any change in 
the benefit amount, and the benefit 
amount after such change; 

(iii) For a 5-year certain or 10-year 
certain benefit (or similar benefit), the 
relevant defined period. 
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(iv) For a form of payment not other-
wise described in this section, the data 
necessary for the valuation of the form 
of payment, including the benefit 
amount before and after suspension. 

(j) If an actuarial increase for post-
poned retirement applies or if the form 
of annuity is a Social Security level in-
come option, the monthly vested ben-
efit payable at normal retirement age 
in normal form of annuity. 

[80 FR 79694, Dec. 23, 2015] 

§ 4233.9 Financial assistance informa-
tion. 

(a) Required information. An applica-
tion for partition must include the es-
timated amount of annual financial as-
sistance requested from PBGC for the 
first year the plan receives financial 
assistance if partition is approved. 

(b) Additional information. PBGC may 
ask the plan for additional information 
in accordance with § 4233.4(b)(1). 

§ 4233.10 Initial review. 

(a) Determination on completed applica-
tion. PBGC will make a determination 
on an application not later than 270 
days after the date such application is 
deemed completed. 

(b) Incomplete application. If the appli-
cation is incomplete, PBGC will issue a 
written notice to the plan sponsor de-
scribing the information missing from 
the application no later than 14 cal-
endar days after the submission of such 
application. 

(c) Complete application. Upon making 
a determination that an application is 
complete (i.e., the application includes 
all the information specified in §§ 4233.5 
through 4233.9), PBGC will issue a writ-
ten notice to the plan sponsor no later 
than 14 calendar days after the submis-
sion of such application. The date of 
the written notice will mark the begin-
ning of PBGC’s 270-day review period 
under section 4233(a)(1) of ERISA, and 
the plan sponsor’s 30-day notice period 
under 4233(a)(2) of ERISA. 

(d) Special rule for coordinated applica-
tions for partition and benefit suspension. 
For a plan requiring both partition and 
benefit suspensions to remain solvent, 
PBGC’s initial determination that a 
partition application is complete will 
be conditioned on the plan sponsor’s 
filing of an application for benefit sus-

pensions with Treasury within 30 days 
after receiving written notice from 
PBGC under paragraph (c) of this sec-
tion. Such a plan is permitted, but not 
required, to issue a combined notice 
under § 4233.13(b). 

(e) Informal consultation. Nothing in 
this subsection precludes a plan spon-
sor from contacting PBGC on an infor-
mal basis to discuss a potential parti-
tion application. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79694, Dec. 23, 2015] 

§ 4233.11 Notice of application for par-
tition. 

(a) When to file. Not later than 30 
days after receipt of the written notice 
described in § 4233.10(c) that an applica-
tion for partition is complete, the plan 
sponsor must provide notice of such ap-
plication to each interested party and 
PBGC, in accordance with the rules in 
part 4000, subpart B of this chapter. 

(b) Form of notice. The notice must be 
readable and written in a matter cal-
culated to be understood by the aver-
age plan participant. The Model No-
tices in appendix A to this part (when 
properly completed) are examples of 
notices meeting the requirements of 
this section. 

(c) Information required. A notice of 
completed application for partition 
must include the following informa-
tion: 

(1) Identifying information. The name 
of the plan, the name, address, and 
phone number of the plan sponsor, the 
Employer Identification Number (EIN), 
and three-digit Plan Number (PN). 

(2) Relevant partition application dates. 
A brief statement that the plan spon-
sor has submitted an application for 
partition to PBGC, the date of the 
completed application under 
§ 4233.10(c), and a statement that PBGC 
must issue its decision not later than 
270 days after the date on which PBGC 
notified the plan sponsor that the ap-
plication was complete. 

(3) Application for suspension of bene-
fits. If applicable, a statement of 
whether the plan sponsor has sub-
mitted an application for suspension of 
benefits under section 305(e)(9)(G) of 
ERISA, and, if so, information on how 
to obtain a copy of the application and 
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notice required by section 305(e)(9)(F) 
of ERISA. 

(4) Description of statutory partition 
provisions. A brief description of the re-
quirements under section 4233 of 
ERISA, and other related statutory re-
quirements, including: 

(i) The interrelationship between the 
partition rules under section 4233 of 
ERISA and suspensions of benefits 
under section 305(e)(9) of ERISA (if ap-
plicable). 

(ii) The multiemployer guarantee 
under section 4022A of ERISA. 

(iii) The eligibility requirements for 
a partition under section 4233(b) of 
ERISA, including the Advocate con-
sultation requirement. 

(5) Impact of partition on interested 
parties. A brief description of how the 
proposed partition may impact affected 
participants, beneficiaries, and alter-
nate payees including: 

(i) A statement describing the benefit 
payment obligations of the original 
plan and the successor plan. 

(ii) A statement explaining that the 
Board of Trustees of the original plan 
will also administer the successor plan, 
but the successor plan will be funded 
solely by PBGC financial assistance 
payments. 

(6) Partition application contents sum-
mary. A brief summary of the content 
of the plan sponsor’s application for 
partition, including the following in-
formation: 

(i) The plan’s critical and declining 
status and projected insolvency date. 

(ii) A statement that the plan spon-
sor has taken (or is taking) all reason-
able measures to avoid insolvency, in-
cluding the maximum benefit suspen-
sions under section 305(e)(9), if applica-
ble. 

(iii) If known, a brief statement on 
the proposed total estimated amount 
and percentage of liabilities to be par-
titioned. 

(iv) If known, a brief statement sum-
marizing the proposed class or classes 
of participants whose benefits would be 
partially or wholly transferred if the 
application for partition is granted, in-
cluding a summary of the factors con-
sidered by the plan sponsor in pre-
paring its application. 

(7) Contact information for plan spon-
sor. The name, address, and telephone 

number of the plan sponsor or other 
person designated by the plan sponsor 
to answer inquiries concerning the ap-
plication for partition. 

(8) Contact information for PBGC. Mul-
tiemployer Program Division, PBGC, 
445 12th Street SW, Washington, DC 
20024–2101, 
Multiemployerprogram@pbgc.gov. 

(9) Contact information for Participant 
and Plan Sponsor Advocate. PBGC Par-
ticipant and Plan Sponsor Advocate, 
445 12th Street SW, Washington, DC 
20024–2101, Advocate@pbgc.gov. 

(d) Model notice. The appendix to this 
section contains two model notices— 
one for plan sponsors that submit co-
ordinated applications for partition 
with PBGC and for benefit suspensions 
with Treasury, and one for plans spon-
sors who apply for partition only. The 
model notices are intended to assist 
plan sponsors in discharging their no-
tice obligations under section 4233(a)(2) 
of ERISA and this part. Use of the 
model notices is not mandatory, but 
will be deemed to satisfy the require-
ments of section 4233(a)(2) of ERISA 
and this part. 

(e) Foreign languages. The plan spon-
sor of a plan that covers the numbers 
or percentages in § 2520.104b–10(e) of 
this title of participants literate only 
in the same non-English language 
must, for any notice to interested par-
ties— 

(1) Include a prominent legend in 
that common non-English language ad-
vising them how to obtain assistance 
in understanding the notice; or 

(2) Provide the notice in that com-
mon non-English language to those in-
terested parties literate only in that 
language. 

[80 FR 35229, June 19, 2015, as amended at 87 
FR 57825, Sept. 22, 2022] 

§ 4233.12 PBGC action on application 
for partition. 

(a) Review period. Except as provided 
in paragraph (c) of this section, PBGC 
will approve or deny an application for 
partition submitted to it under this 
part within 270 days after the date 
PBGC issued a notice to the plan spon-
sor of the completed application under 
§ 4233.10(c). 
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(b) Determination on application. 
PBGC may approve or deny an applica-
tion at its discretion. PBGC will notify 
the plan sponsor in writing of PBGC’s 
decision on an application. If PBGC de-
nies the application, PBGC’s written 
decision will state the reason(s) for the 
denial. If PBGC approves the applica-
tion, PBGC will issue a partition order 
under section 4233(c) of ERISA and 
§ 4233.14. 

(c) Conditional determination on appli-
cation. At the request of a plan sponsor, 
PBGC may, in its discretion, issue an 
approval of an application conditioned 
on Treasury issuing a final authoriza-
tion to suspend under section 
305(e)(9)(H)(vi) of ERISA and any other 
terms and conditions set forth in the 
conditional approval. The conditional 
approval will include a written state-
ment of preliminary findings, conclu-
sions, and conditions. The conditional 
approval is not a final agency action. 
The proposed partition will only be-
come effective upon satisfaction of the 
required conditions, and the issuance 
of an order of partition under section 
4233(c) of ERISA. 

(d) Final agency action. Except as pro-
vided in paragraph (c) of this section, 
PBGC’s decision on an application for 
partition under this section is a final 
agency action for purposes of judicial 
review under the Administrative Pro-
cedure Act (5 U.S.C. 701 et seq.). 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79695, Dec. 23, 2015] 

§ 4233.13 Coordinated application 
process for partition and benefit 
suspension. 

(a) Interagency coordination. For a 
plan sponsor that has requested a con-
ditional approval of a partition pursu-
ant to § 4233.12(c), PBGC may render ei-
ther a conditional approval or a final 
denial of the application on an expe-
dited basis, provided that the plan 
sponsor has submitted a completed ap-
plication to PBGC as prescribed by 
§ 4233.10. PBGC will consult with Treas-
ury and the Department of Labor in 
the course of reviewing an application 
for partition. 

(1) If PBGC denies the application for 
partition, it will notify the plan spon-
sor in writing of PBGC’s decision in ac-
cordance with § 4233.12(b), and will no-

tify Treasury to allow it to take appro-
priate action on the benefit suspension 
application. 

(2) If PBGC grants a conditional ap-
proval of partition, it will notify the 
plan sponsor in writing of PBGC’s deci-
sion in accordance with § 4233.12(c), and 
will provide Treasury with a copy of 
PBGC’s decision along with PBGC’s 
record of the decision. 

(3) If Treasury does not issue the 
final authorization to suspend, PBGC’s 
conditional approval under § 4233.12(c) 
will be null and void. 

(4) If Treasury issues a final author-
ization to suspend, PBGC will issue a 
final partition order under § 4233.14 and 
section 4233(c) of ERISA. The effective 
date of a final partition order must sat-
isfy the requirements of section 
305(e)(9)(D)(v) of ERISA. 

(b) Combined notice. A plan sponsor 
submitting an application for benefit 
suspensions under section 305(e)(9) of 
ERISA with Treasury, and a partition 
under section 4233 of ERISA with 
PBGC, may combine the PBGC model 
notice for coordinated applications 
provided at Appendix A with the Treas-
ury model notice in Appendix A of Rev. 
Proc. 2015–34 in satisfaction of the no-
tice requirement of this part. 

[80 FR 35229, June 19, 2015, as amended at 80 
FR 79695, Dec. 23, 2015] 

§ 4233.14 Partition order. 

(a) General provisions. The partition 
order will describe the liabilities to be 
transferred to the successor plan under 
section 4233(c) of ERISA, and the man-
ner in which financial assistance will 
be provided by PBGC under section 4261 
of ERISA. The partition order will also 
set forth PBGC’s findings and conclu-
sions on an application for partition, 
the effective date of partition, the obli-
gations and responsibilities of the plan 
sponsor to the original plan and suc-
cessor plan, and such other informa-
tion as PBGC may deem appropriate. 

(b) Terms and conditions. The parti-
tion order will set forth the terms and 
conditions of the partition and will in-
corporate by reference the applicable 
requirements under sections 4233(d) and 
4233(e) of ERISA. 

(1) The plan sponsors of the original 
plan and the successor plan must 
amend the original plan and successor 
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plan, respectively, to reflect the bene-
fits payable to participants and bene-
ficiaries as a result of the partition 
order. 

(2) The plan sponsors of the original 
plan and successor plan must maintain 
a written record of the respective 
plans’ compliance with the terms of 
the partition order, section 4233 of 
ERISA, and this part. 

§ 4233.15 Nature and operation of suc-
cessor plan. 

(a) Nature of plan. The plan created 
by the partition order is a successor 
plan to which section 4022A applies, 
and an insolvent plan under section 
4245 of ERISA. 

(b) Treatment of plan. The successor 
plan will be treated as a terminated 
multiemployer plan to which section 
4041A(d) of ERISA applies because 
there are no contributing employers 
with an obligation to contribute within 
the meaning of section 4212 of ERISA 
as of the effective date of the partition. 
The treatment of the successor plan as 
a terminated plan under this paragraph 
will not be taken into account for pur-
poses of determining the withdrawal li-
ability of contributing employers to 
the original plan under sections 4201 
and 4233(d)(3) of ERISA. 

(c) Administration of plan. The plan 
sponsor of the original plan and the ad-
ministrator of such plan will be the 
plan sponsor and the administrator, re-
spectively, of the successor plan. PBGC 
will retain the right to remove and re-
place the plan sponsor of the successor 
plan pursuant to section 4042(b)(2) of 
ERISA. 

§ 4233.16 Coordination of benefits 
under original plan and successor 
plan. 

(a) Successor plan benefits. Subject to 
the limitations contained in section 
4022A of ERISA, the only benefit 
amounts payable under a successor 
plan are successor plan benefits as de-
fined in § 4233.2. 

(b) Guarantee of successor plan benefit. 
When a participant’s or beneficiary’s 
benefit is partially or wholly trans-
ferred to a successor plan, the PBGC 
guarantee applicable to such benefit 
becomes payable under the successor 
plan. The benefit remaining in the 

original plan as of the effective date of 
the partition, if any, is not subject to a 
new guarantee, and any increase in the 
PBGC guarantee amount payable under 
the original plan will arise solely, if at 
all, due to an increase in the accrued 
benefit under a plan amendment fol-
lowing the effective date of the parti-
tion, or an additional accrual attrib-
utable to service after the effective 
date of the partition. 

(c) PBGC financial assistance. Subject 
to the conditions contained in section 
4261 of ERISA, PBGC will provide fi-
nancial assistance to the successor 
plan in an amount sufficient to enable 
the successor plan to pay only the 
PBGC-guaranteed amount transferred 
to the successor plan pursuant to the 
partition order, and reasonable and 
necessary administrative expenses if 
approved by PBGC. The receipt of bene-
fits payable under a successor plan re-
ceiving financial assistance from PBGC 
will be treated as the receipt of guaran-
teed benefits under section 4022A. 

(d) Payment of monthly benefits. The 
plan sponsors of an original plan and a 
successor plan may, but are not re-
quired to, pay monthly benefits pay-
able under the original plan and suc-
cessor plan, respectively, in a single 
monthly payment pursuant to a writ-
ten cost-sharing or expense allocation 
agreement between the plans. 

§ 4233.17 Continuing jurisdiction. 

(a) PBGC will continue to have juris-
diction over the original plan and the 
successor plan to carry out the pur-
poses, terms, and conditions of the par-
tition order, section 4233 of ERISA, and 
this part. 

(b) PBGC may, upon providing notice 
to the plan sponsor, make changes to 
the partition order in response to 
changed circumstances consistent with 
section 4233 of ERISA and this part. 

APPENDIX A TO PART 4233—MODEL 
NOTICES 

NOTICE OF APPLICATION FOR 
PARTITION FOR [INSERT PLAN NAME] 

[For plans filing an application for partition 
only] 

[Insert Date] 

This notice is to inform you that, on [insert 
Date], [insert Plan Sponsor’s Name] (‘‘Board of 
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Trustees’’) filed a complete application with 
the Pension Benefit Guaranty Corporation 
(‘‘PBGC’’) requesting approval for a partition 
of the [insert Pension Fund name, Employer 
Identification Number, and three-digit Plan 
Number] (the ‘‘Plan’’). 

What is partition? 

A multiemployer plan that is in critical 
and declining status may apply to PBGC for 
an order that separates (i.e., partitions) and 
transfers the PBGC-guaranteed portion of 
certain participants’ and beneficiaries’ bene-
fits to a newly-created successor plan. The 
total amount transferred from the original 
plan to the successor plan is the minimum 
amount needed to keep the original plan sol-
vent. While the Board of Trustees will ad-
minister the successor plan, PBGC will pro-
vide financial assistance to the successor 
plan to pay the transferred benefits. 

PBGC guarantees benefits up to a legal 
limit. However, if the PBGC-guaranteed 
amount payable by the successor plan is less 
than the benefit payable under the original 
plan, Federal law requires the original plan 
to pay the difference. Therefore, partition 
will not change the total amount payable to 
any participant or beneficiary. 

What are the rules for partition? 

Federal law permits, but does not require, 
PBGC to approve an application for parti-
tion. PBGC generally will make a decision 
on the application for partition within 270 
days. A plan is eligible for partition if cer-
tain requirements are met, including: 

1. The pension plan is in critical and de-
clining status. A plan is in critical and de-
clining status if it is in critical status (which 
generally means the plan’s funded percent-
age is less than 65%) and is projected to run 
out of money within 15 years (or 20 years if 
there are twice as many inactive as active 
participants, or if the plan’s funded percent-
age is less than 80%). 

2. PBGC determines, after consulting with 
the PBGC Participant and Plan Sponsor Ad-
vocate, that the Board of Trustees has taken 
(or is taking) all reasonable measures to 
avoid insolvency. Reasonable measures may 
include contribution increases or reductions 
in the rate of benefit accruals. 

3. PBGC determines that: (1) Providing fi-
nancial assistance in a partition will be sig-
nificantly less than providing financial as-
sistance in the event the plan becomes insol-
vent; and (2) partition is necessary for the 
plan to remain solvent. 

4. PBGC certifies to Congress that its abil-
ity to meet existing financial assistance ob-
ligations to other multiemployer plans (in-
cluding plans that are insolvent or projected 
to become insolvent within 10 years) will not 
be impaired by the partition. 

5. The cost of the partition is paid exclu-
sively from PBGC’s multiemployer insurance 
fund. 

Why is partition needed? 

The Plan is in critical and declining sta-
tus, is [insert funded percentage] funded, and 
is projected to become insolvent by [insert 
expected insolvency date]. The Board of Trust-
ees asserts that it has taken reasonable 
measures to avoid insolvency, but has deter-
mined that these measures are insufficient 
and that the proposed partition is necessary 
for the Plan to avoid insolvency. 

[Insert brief statement of the amount of liabil-
ities the Board of Trustees proposes to partition 
and indicate whether it is the minimum amount 
needed for the Plan to remain solvent.] [If ap-
plicable, insert brief statement summarizing the 
proposed classes of participants and bene-
ficiaries whose benefits will be partially or 
wholly transferred if the application is granted, 
and a summary of the factors considered.] If in-
stead the Plan is allowed to become insol-
vent, the benefits of all participants and 
beneficiaries whose benefits exceed the 
PBGC-guaranteed amount would be reduced 
to the PBGC-guaranteed amount. 

What is PBGC’s multiemployer plan guarantee? 

Federal law sets the maximum that PBGC 
may guarantee. For multiemployer plan ben-
efits, PBGC guarantees a monthly benefit 
payment equal to 100 percent of the first $11 
of the Plan’s monthly benefit accrual rate, 
plus 75 percent of the next $33 of the accrual 
rate, times each year of credited service. The 
PBGC’s maximum guarantee, therefore, is 
$35.75 per month times a participant’s years 
of credited service. 

PBGC guarantees vested pension benefits 
payable at normal retirement age, early re-
tirement benefits, and certain survivor bene-
fits, if the participant met the eligibility re-
quirements for a benefit before plan termi-
nation or insolvency. A benefit or benefit in-
crease that has been in effect for less than 60 
months is not eligible for PBGC’s guarantee. 
PBGC also does not guarantee benefits above 
the normal retirement benefit, disability 
benefits not in pay status, or non-pension 
benefits, such as health insurance, life insur-
ance, death benefits, vacation pay, or sever-
ance pay. 

How will I know when PBGC has made a 
decision on the application for partition? 

If PBGC approves the Board of Trustees’ 
application for partition, PBGC will issue a 
notice to affected participants and bene-
ficiaries whose benefits will be transferred to 
the successor plan no later than 14 days after 
it issues the order of partition. You may also 
visit www.pbgc.gov/MPRA for a list of appli-
cations for partition received by PBGC and 
the status of those applications. 
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Your Rights To Receive Information About Your 
Plan and its Benefits 

Your plan’s Summary Plan Description 
(‘‘SPD’’) will include information on the pro-
cedures for claiming benefits, which will 
apply to both the original and successor 
plans until the Plan provides you a new SPD. 
You also have the legal right to request doc-
uments from the original plan to help you 
understand the partition and your rights 
such as: 

• The plan document, trust agreement, and 
other documents governing the Plan (e.g., 
collective bargaining agreements); 

• The latest SPD and summaries of mate-
rial modification; 

• The Plan’s Form 5500 annual reports, in-
cluding audited financial statements, filed 
with the U.S. Department of Labor during 
the last six years; 

• The Plan’s annual funding notices for the 
last six years; 

• Actuarial reports (including reports sub-
mitted in support of the application for par-
tition) furnished to the Plan within the last 
six years; 

• The Plan’s current rehabilitation plan, 
including contribution schedules; and 

• Any quarterly, semi-annual or annual fi-
nancial reports prepared for the Plan by an 
investment manager, fiduciary or other advi-
sor and furnished to the Plan within the last 
six years. 

If your benefits are transferred to the suc-
cessor plan, you will be furnished a successor 
plan SPD within 120 days of the partition; 
and the plan document, trust agreement, and 
other documents governing the successor 
plan will be available for review following 
the partition. 

The plan administrator must respond to 
your request for these documents within 30 
days, and may charge you the cost per page 
for the least expensive means of reproducing 
documents, but cannot charge more than 25 
cents per page. The Plan’s Form 5500 annual 
reports are also available free of charge at 
http://www.dol.gov/ebsa/5500main.html. Some of 
the documents also may be available for ex-
amination, without charge, at the plan ad-
ministrator’s office, your worksite, or union 
hall. 

Plan Contact Information 

For more information about this Notice, 
you may contact: 

[Insert Name of Plan Administrator, address, 
email address, and phone number] 

PBGC Contact Information 

Multiemployer Program Division, PBGC, 445 
12th Street SW, Washington, DC 20024–2101 

Email: Multiemployerprogram@pbgc.gov 
Phone: (202) 229–6047 

PBGC Participant and Plan Sponsor Advocate 
Contact Information 

Constance Donovan, PBGC, 445 12th Street 
SW, Washington, DC 20024–2101 

Email: Advocate@pbgc.gov. 
Phone: (202) 229–4448 

NOTICE OF APPLICATION FOR 
PARTITION FOR [INSERT PLAN NAME] 

[For plans filing coordinated applications for 
partition and suspension of benefits] 

[Insert Date] 

This notice is to inform you that, on [insert 
Date], [insert Plan Sponsor’s Name] (‘‘Board of 
Trustees’’) filed a complete application with 
the Pension Benefit Guaranty Corporation 
(‘‘PBGC’’) requesting approval for a partition 
of the [insert Pension Fund name, Employer 
Identification Number, and three-digit Plan 
Number] (the ‘‘Plan’’). [Insert statement that 
the plan sponsor has submitted an application 
for suspension of benefits under section 
305(e)(9)(G) of ERISA, and identify how to ob-
tain a copy of the application and notice re-
quired by section 305(e)(9)(F) of ERISA.] 

What is partition? 

A multiemployer plan that is in critical 
and declining status may apply to PBGC for 
an order that separates (i.e., partitions) and 
transfers the PBGC-guaranteed portion of 
certain participants’ and beneficiaries’ bene-
fits to a newly-created successor plan. The 
total amount transferred from the original 
plan to the successor plan is the minimum 
amount needed to keep the original plan sol-
vent. While the Board of Trustees will ad-
minister the successor plan, PBGC will pro-
vide financial assistance to the successor 
plan to pay the transferred benefits. 

PBGC guarantees benefits up to a legal 
limit. However, if the PBGC-guaranteed 
amount payable by the successor plan is less 
than the benefit payable under the original 
plan after taking into account benefit reduc-
tions or any plan amendments after the ef-
fective date of the partition, Federal law re-
quires the original plan to pay the dif-
ference. Therefore, partition will not further 
change the total amount payable to any par-
ticipant or beneficiary. 

What are the rules for partition? 

Federal law permits, but does not require, 
PBGC to approve an application for parti-
tion. PBGC generally will make a decision 
on the application for partition within 270 
days. A plan is eligible for partition if cer-
tain requirements are met, including: 

1. The pension plan is in critical and de-
clining status. A plan is in critical and de-
clining status if it is in critical status (which 
generally means the plan’s funded percent-
age is less than 65%) and is projected to run 
out of money within 15 years (or 20 years if 
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there are at least twice as many inactive as 
active participants, or if the plan’s funded 
percentage is less than 80%). 

2. PBGC determines, after consulting with 
the PBGC Participant and Plan Sponsor Ad-
vocate, that the Board of Trustees has taken 
(or is taking) all reasonable measures to 
avoid insolvency, including reducing benefits 
to the maximum allowed under the law. 

3. PBGC determines that: (1) Providing fi-
nancial assistance in a partition will be sig-
nificantly less than providing financial as-
sistance in the event the plan becomes insol-
vent; and (2) partition is necessary for the 
plan to remain solvent. 

4. PBGC certifies to Congress that its abil-
ity to meet existing financial assistance ob-
ligations to other multiemployer plans (in-
cluding plans that are insolvent or projected 
to become insolvent within 10 years) will not 
be impaired by the partition. 

5. The cost of the partition is paid exclu-
sively from PBGC’s multiemployer insurance 
fund. 

Why are partition and benefit reductions 
needed? 

The Plan is in critical and declining sta-
tus, is [insert funded percentage] funded, and 
is projected to become insolvent by [insert 
expected insolvency date]. The Board of Trust-
ees has taken reasonable measures to avoid 
insolvency, but has determined that these 
measures are insufficient and that the pro-
posed partition and reduction of benefits 
combined are necessary for the Plan to avoid 
insolvency. 

[Insert brief statement of the amount of liabil-
ities the Board of Trustees proposes to partition 
and indicate whether it is the minimum amount 
needed for the Plan to remain solvent.] [If ap-
plicable, insert brief statement summarizing the 
proposed classes of participants and bene-
ficiaries whose benefits will be partially or 
wholly transferred if the application is granted, 
and a summary of the factors considered.] If in-
stead the Plan is allowed to become insol-
vent, the benefits of all participants and 
beneficiaries whose benefits exceed the 
PBGC-guaranteed amount would be reduced 
to the PBGC-guaranteed amount. 

What is PBGC’s multiemployer plan guarantee? 

Federal law sets the maximum that PBGC 
may guarantee. For multiemployer plan ben-
efits, PBGC guarantees a monthly benefit 
payment equal to 100 percent of the first $11 
of the Plan’s monthly benefit accrual rate, 
plus 75 percent of the next $33 of the accrual 
rate, times each year of credited service. 
PBGC’s maximum guarantee, therefore, is 
$35.75 per month times a participant’s years 
of credited service. 

PBGC guarantees vested pension benefits 
payable at normal retirement age, early re-
tirement benefits, and certain survivor bene-

fits, if the participant met the eligibility re-
quirements for a benefit before plan termi-
nation or insolvency. A benefit or benefit in-
crease that has been in effect for less than 60 
months is not eligible for PBGC’s guarantee. 
PBGC also does not guarantee benefits above 
the normal retirement benefit, disability 
benefits not in pay status, or non-pension 
benefits, such as health insurance, life insur-
ance, death benefits, vacation pay, or sever-
ance pay. 

How will I know when PBGC has made a 
decision on the application for partition? 

If PBGC approves the Board of Trustees’ 
application for partition, PBGC will issue a 
notice to affected participants and bene-
ficiaries whose benefits will be transferred to 
the successor plan no later than 14 days after 
it issues the order of partition. You may also 
visit www.pbgc.gov/MPRA for a list of appli-
cations for partition received by PBGC and 
the status of those applications. 

How do I obtain information on the application 
for approval to reduce benefits? 

The application for approval of the pro-
posed reduction of benefits will be publicly 
available within 30 days after the Treasury 
Department receives the application. See 
www.treasury.gov for a copy of the applica-
tion, instructions on how to send comments 
on the application, and how to contact the 
Treasury Department for further informa-
tion and assistance. 

Your Rights To Receive Information About Your 
Plan and its Benefits 

Your Plan’s Summary Plan Description 
(‘‘SPD’’) will include information on the pro-
cedures for claiming benefits, which will 
apply to both the original and successor 
plans until the Plan provides you a new SPD. 
You also have the legal right to request doc-
uments from the original plan to help you 
understand the partition and your rights 
such as: 

• The plan document, trust agreement, and 
other documents governing the Plan (e.g., 
collective bargaining agreements); 

• The latest SPD and summaries of mate-
rial modification; 

• The Plan’s Form 5500 annual reports, in-
cluding audited financial statements, filed 
with the U.S. Department of Labor during 
the last six years; 

• The Plan’s annual funding notices for the 
last six years; 

• Actuarial reports (including reports sub-
mitted in support of the application for par-
tition) furnished to the Plan within the last 
six years; 

• The Plan’s current rehabilitation plan, 
including contribution schedules; and 

• Any quarterly, semi-annual or annual fi-
nancial reports prepared for the Plan by an 
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investment manager, fiduciary or other advi-
sor and furnished to the Plan within the last 
six years. 

If your benefits are transferred to the suc-
cessor plan, you will be furnished a successor 
plan SPD within 120 days of the partition; 
and the plan document, trust agreement, and 
other documents governing the successor 
plan will be available for review following 
the partition. 

The plan administrator must respond to 
your request for these documents within 30 
days, and may charge you the cost per page 
for the least expensive means of reproducing 
documents, but cannot charge more than 25 
cents per page. The Plan’s Form 5500 annual 
reports are also available free of charge at 
http://www.dol.gov/ebsa/5500main.html. Some of 
the documents also may be available for ex-
amination, without charge, at the plan ad-
ministrator’s office, your worksite, or union 
hall. 

Plan Contact Information 

For more information about this Notice, 
you may contact: 

[Insert Name of Plan Administrator, address, 
email address, and phone number] 

PBGC Contact Information 

Multiemployer Program Division, PBGC, 445 
12th Street SW, Washington, DC 20024–2101 

Email: Multiemployerprogram@pbgc.gov 
Phone: (202) 229–6047 

PBGC Participant and Plan Sponsor Advocate 
Contact Information 

Constance Donovan, PBGC, 445 12th Street 
SW, Washington, DC 20024–2101 

Email: Advocate@pbgc.gov 
Phone: (202) 229–4448 

[80 FR 35229, June 19, 2015, as amended at 85 
FR 6064, Feb. 4, 2020; 87 FR 57825, Sept. 22, 
2022] 

PART 4245—DUTIES OF PLAN 
SPONSOR OF AN INSOLVENT PLAN 

Sec. 
4245.1 Purpose, scope, and filing and 

issuance rules.. 
4245.2 Definitions. 
4245.3 Notice of insolvency. 
4245.4 Contents of notice of insolvency. 
4245.5 Notice of insolvency benefit level. 
4245.6 Contents of notice of insolvency ben-

efit level. 
4245.7 Successor plan. 
4245.8 Financial assistance. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341a, 1431, 
1426(e). 

SOURCE: 61 FR 34115, July 1, 1996, unless 
otherwise noted. 

§ 4245.1 Purpose, scope, and filing and 
issuance rules. 

(a) Purpose and scope. This part pre-
scribes insolvency notice requirements 
and financial assistance requirements 
pertaining to critical status plans. 
Plan sponsors of plans that have termi-
nated by mass withdrawal under sec-
tion 4041A(a)(2) of ERISA are required 
to file and issue similar insolvency no-
tices under part 4281 of this chapter 
and withdrawal liability and actuarial 
valuation information under part 4041A 
of this chapter. 

(b) Filing and issuance rules—(1) Meth-
od of filing. Filing with PBGC under 
this part must be made by a method 
permitted under the rules in subpart A 
of part 4000 of this chapter. 

(2) Method of issuance. The issuance of 
the required notices to interested par-
ties under this part must be made by 
one of the following methods— 

(i) A method permitted under the 
rules in subpart B of part 4000 of this 
chapter. 

(ii) For interested parties other than 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
for which the notice is given, and other 
than alternate payees, the plan sponsor 
may post the notice at participants’ 
work sites or publish the notice in a 
union newsletter or in a newspaper of 
general circulation in the area or areas 
where participants reside. Except with 
respect to an alternate payee, notice to 
a participant is deemed notice to that 
participant’s beneficiary or bene-
ficiaries. 

(3) Filing and issuance dates. The date 
that a filing is sent and the date that 
an issuance is provided are determined 
under the rules in subpart C of part 
4000 of this chapter. 

(4) Where to file. Filings with PBGC 
under this part must be made as de-
scribed in § 4000.4 of this chapter. 

(5) Computation of time. The time pe-
riod for filing or issuance under this 
part must be computed under the rules 
in subpart D of part 4000 of this chap-
ter. 

[84 FR 18724, May 2, 2019] 
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§ 4245.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Employer, 
ERISA, IRS, multiemployer plan, non-
forfeitable benefit, PBGC, person, plan, 
and plan year. In addition, for purposes 
of this part: 

Actuarial valuation means a report 
submitted to a plan of a valuation of 
plan assets and liabilities that is per-
formed in accordance with subpart B of 
part 4281 of this chapter. 

Available resources means available 
resources as described in section 
4245(b)(3) of ERISA. 

Benefits subject to reduction means 
those benefits accrued under plan 
amendments (or plans) adopted after 
March 26, 1980, or under collective bar-
gaining agreements entered into after 
March 26, 1980, that are not eligible for 
PBGC’s guarantee under section 
4022A(b) of ERISA. 

Financial assistance means financial 
assistance from PBGC under section 
4261 of ERISA. 

Insolvency benefit level means the 
greater of the resource benefit level or 
the benefit level guaranteed by PBGC 
for each participant and beneficiary in 
pay status. 

Insolvency year means insolvency 
year as described in section 4245(b)(4) of 
ERISA. 

Insolvent means unable to pay bene-
fits when due during the plan year. 

Interested parties means, with respect 
to a plan— 

(1) Employers required to contribute 
to the plan; 

(2) Employee organizations that, for 
collective bargaining purposes, rep-
resent plan participants employed by 
such employers; and 

(3) Plan participants and bene-
ficiaries. 

Reasonably expected to enter pay status 
means, with respect to plan partici-
pants and beneficiaries, persons (other 
than those in pay status) who, accord-
ing to plan records, are disabled, have 
applied for benefits, or have reached or 
will reach during the applicable period 
the normal retirement age under the 
plan, and any others whom it is reason-
able for the plan sponsor to expect to 
enter pay status during the applicable 
period. 

Resource benefit level means resource 
benefit level as described in section 
4245(b)(2) of ERISA. 

[61 FR 34115, July 1, 1996, as amended at 84 
FR 18724, May 2, 2019] 

§ 4245.3 Notice of insolvency. 

(a) Requirement of notice. The plan 
sponsor of a plan that determines that 
the plan is insolvent in the current 
plan year or is expected to be insolvent 
in the next plan year must file with 
PBGC a notice of insolvency con-
taining the information described in 
§ 4245.4(a) and must issue to interested 
parties a notice of insolvency con-
taining the information described in 
§ 4245.4(b). Once notices of insolvency 
with respect to a plan have been pro-
vided as required, no notices of insol-
vency need be provided with respect to 
the plan for any subsequent plan year. 
A notice of insolvency may be com-
bined with a notice of insolvency ben-
efit level under § 4245.5 for the same 
plan year. 

(b) When to provide notice. The plan 
sponsor must provide the notices of in-
solvency under paragraph (a) of this 
section at the time described in 
§ 4281.43(b) of this chapter. 

[84 FR 18724, May 2, 2019] 

§ 4245.4 Contents of notice of insol-
vency. 

(a) Notice to PBGC. A notice of insol-
vency under § 4245.3 required to be filed 
with PBGC must contain the informa-
tion and certification specified in the 
notice of insolvency instructions on 
PBGC’s website (www.pbgc.gov). 

(b) Notices to interested parties. A no-
tice of insolvency under § 4245.3 re-
quired to be given to interested parties 
must contain all of the following infor-
mation— 

(1) The information set forth in 
§ 4281.44(b)(1) through (4) of this chap-
ter. 

(2) The estimated total amount of an-
nual benefit payments under the plan 
(determined without regard to the in-
solvency) for the insolvency year. 

(3) The estimated amount of the 
plan’s available resources for the insol-
vency year. 

[84 FR 18724, May 2, 2019] 
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§ 4245.5 Notice of insolvency benefit 
level. 

(a) Requirement of notice. The plan 
sponsor of an insolvent plan must file 
with PBGC and issue to interested par-
ties notices of insolvency benefit level 
containing the information described 
in § 4245.6 in each of the following cir-
cumstances— 

(1) For the initial insolvency year, 
provide the notices of insolvency ben-
efit level to PBGC and to interested 
parties. 

(2) For any insolvency year following 
the initial insolvency year— 

(i) If there is a change in the insol-
vency benefit level that affects plan 
payees generally, provide the notices of 
insolvency benefit level to PBGC and 
to plan payees (which, for purposes of 
this section, means participants and 
beneficiaries in pay status or reason-
ably expected to enter pay status dur-
ing the insolvency year). 

(ii) If there is a change in the insol-
vency benefit level that affects only 
one plan payee or a class of plan payees 
but not plan payees generally (treating 
commencement of a person’s benefits 
for this purpose as a change in the in-
solvency benefit level for that person), 
provide the notices of insolvency ben-
efit level to PBGC and to each affected 
plan payee. 

(b) Combined notices. The plan sponsor 
may combine a notice of insolvency 
benefit level and a notice of insolvency 
under § 4245.3 for the same plan year. 

(c) When to provide notice. The plan 
sponsor must provide the required no-
tices under this section at the time de-
scribed in § 4281.45(c) of this chapter. 

[84 FR 18724, May 2, 2019] 

§ 4245.6 Contents of notice of insol-
vency benefit level. 

(a) Notice to PBGC. A notice of insol-
vency benefit level under § 4245.5(a) re-
quired to be filed with PBGC must con-
tain the information and certification 
specified in the notice of insolvency 
benefit level instructions on PBGC’s 
website (www.pbgc.gov). 

(b) Notices to interested parties other 
than participants and beneficiaries in or 
entering pay status. A notice of insol-
vency benefit level under § 4245.5(a) re-
quired to be delivered to interested 

parties, other than to participants and 
beneficiaries in pay status or reason-
ably expected to enter pay status dur-
ing the insolvency year, must include 
all of the following information— 

(1) The name of the plan. 
(2) The plan year for which the notice 

is issued. 
(3) The estimated amount of annual 

benefit payments under the plan (de-
termined without regard to the insol-
vency) for the insolvency year. 

(4) The estimated amount of the 
plan’s available resources for the insol-
vency year. 

(5) The amount of financial assist-
ance, if any, requested from PBGC. 

(c) Notices to participants and bene-
ficiaries in or entering pay status. A no-
tice of insolvency benefit level under 
§ 4245.5(a) required to be delivered to 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
for which the notice is given must in-
clude the information set forth in 
§ 4281.46(b)(1) through (7) of this chap-
ter. 

[84 FR 18725, May 2, 2019] 

§ 4245.7 Successor plan. 

The plan sponsor of a successor plan 
created by a partition order under 
§ 4233.14 of this chapter must issue to 
participants and beneficiaries any no-
tice required under the partition order 
and is not required to file or issue no-
tices under § 4245.3 or § 4245.5. 

[84 FR 18725, May 2, 2019] 

§ 4245.8 Financial assistance. 

(a) Application for financial assistance. 
If the plan sponsor of a plan determines 
that the plan’s resource benefit level 
for an insolvency year is below the 
level of benefits guaranteed by PBGC 
or that the plan will be unable to pay 
guaranteed benefits when due for any 
month during the year, the plan spon-
sor must apply to PBGC for financial 
assistance pursuant to section 4261 of 
ERISA and in accordance with § 4281.47 
of this chapter. 

(b) Actuarial valuations and with-
drawal liability. The plan sponsor of an 
insolvent plan or a terminated plan 
that is expected to become insolvent 
under section 4245 of ERISA must— 
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(1) File withdrawal liability informa-
tion with PBGC in accordance with 
§ 4041A.23 of this chapter. The filing 
under § 4041A.23(b) of this chapter must 
be not later than 180 days after the ear-
lier of the end of the plan year in which 
the plan becomes insolvent or termi-
nates and each plan year thereafter. 

(2) Have performed and file with 
PBGC actuarial valuations in accord-
ance with § 4041A.24 of this chapter, ex-
cept that if a plan is not terminated, 
the termination year valuation under 
§ 4041A.24(a)(1) of this chapter must be 
performed for the plan for the plan 
year in which the plan becomes insol-
vent. 

[84 FR 18725, May 2, 2019] 

PART 4261—FINANCIAL ASSIST-
ANCE TO MULTIEMPLOYER 
PLANS 

SOURCE: 61 FR 34118, July 1, 1996, unless 
otherwise noted. 

§ 4261.1 Cross-reference. 

See § 4281.47 for procedures for apply-
ing to the PBGC for financial assist-
ance under section 4261 of ERISA. 

PART 4262—SPECIAL FINANCIAL 
ASSISTANCE BY PBGC 

Sec. 
4262.1 Purpose. 
4262.2 Definitions. 
4262.3 Eligibility for special financial assist-

ance. 
4262.4 Amount of special financial assist-

ance. 
4262.5 PBGC review of plan assumptions. 
4262.6 Information to be filed. 
4262.7 Plan information. 
4262.8 Actuarial and financial information. 
4262.9 Application for a plan with a parti-

tion. 
4262.10 Processing applications. 
4262.11 PBGC action on applications. 
4262.12 Payment of special financial assist-

ance. 
4262.13 Restrictions on special financial as-

sistance. 
4262.14 Permissible investments of special 

financial assistance. 
4262.15 Reinstatement of benefits previously 

suspended. 
4262.16 Conditions for special financial as-

sistance. 
4262.17 Other provisions. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1432. 

SOURCE: 87 FR 41006, July 8, 2022, unless 
otherwise noted. 

§ 4262.1 Purpose. 

The purpose of this part is to pre-
scribe rules governing applications for 
special financial assistance under sec-
tion 4262 of ERISA and related require-
ments. 

§ 4262.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: Code, controlled 
group, ERISA, fair market value, IRS, 
multiemployer plan, PBGC, plan, and 
plan sponsor. In addition, for purposes 
of this part: 

Form 5500 means the Annual Return/ 
Report of Employee Benefit Plan re-
quired to be filed for employee benefit 
plans under sections 104 and 4065 of 
ERISA and sections 6058(a) and 6059(b) 
of the Code. 

Merged plan means merged plan as 
defined in § 4231.2 of this chapter. 

Merger means merger as defined in 
§ 4231.2 of this chapter. 

SFA coverage period means the period 
beginning on the plan’s SFA measure-
ment date and ending on the last day 
of the last plan year ending in 2051. 

SFA measurement date for a plan other 
than a plan described in § 4262.4(g) 
means the last day of the third cal-
endar month immediately preceding 
the date the plan’s initial application 
for special financial assistance was 
filed. 

Special financial assistance or SFA 
means special financial assistance from 
PBGC under section 4262 of ERISA. 

Transfer and transfer of assets or liabil-
ities means transfer and transfer of as-
sets or liabilities as defined in § 4231.2 
of this chapter. 

§ 4262.3 Eligibility for special financial 
assistance. 

(a) In general. Subject to all the pro-
visions of this section, a multiem-
ployer plan is eligible for special finan-
cial assistance in any of the following 
cases: 

(1) Critical and declining status plans. 
The plan is in critical and declining 
status within the meaning of section 
305(b)(6) of ERISA for the specified 
year; or 



1062 

29 CFR Ch. XL (7–1–23 Edition) § 4262.3 

(2) Plans with a suspension of benefits. 
A suspension of benefits has been ap-
proved with respect to the plan under 
section 305(e)(9) of ERISA as of March 
11, 2021; or 

(3) Critical status plans. The plan: 

(i) Is certified to be in critical status 
within the meaning of section 305(b)(2) 
of ERISA for a specified year; and 

(ii) The percentage calculated under 
paragraph (c)(2) of this section was less 
than 40 percent; and 

(iii) The ratio of the total number of 
active participants at the end of the 
plan year required to be entered on the 
Form 5500 that was required to be filed 
for a specified year to the sum of inac-
tive participants (retired or separated 
participants receiving benefits, other 
retired or separated participants enti-
tled to future benefits, and deceased 
participants whose beneficiaries are re-
ceiving or are entitled to receive bene-
fits) required to be entered on such 
Form 5500 was less than 2 to 3; or, the 
ratio of the total number of active par-
ticipants at the beginning of the plan 
year required to be entered on Form 
5500 Schedule MB that was required to 
be filed for a specified year to the sum 
of inactive participants (retired par-
ticipants and beneficiaries receiving 
payment and terminated vested par-
ticipants) required to be entered on 
such Form 5500 Schedule MB was less 
than 2 to 3. 

(4) Insolvent plans. The plan became 
insolvent for purposes of section 418E 
of the Code after December 16, 2014, and 
has remained insolvent and has not 
terminated under section 4041A of 
ERISA as of March 11, 2021. 

(b) Specified year. For purposes of this 
section, the term specified year means a 
plan year specified by the plan sponsor 
beginning in 2020, 2021, or 2022. The 
specified years for paragraphs (a)(3)(i) 
through (iii) of this section need not be 
the same. 

(c) Additional rules for critical status 
plans—(1) Elected status. Election of 
critical status under section 305(b)(4) of 
ERISA does not satisfy the require-
ment for the certification of critical 
status by the plan’s actuary under 
paragraph (a)(3)(i) of this section. 

(2) Percentage. The percentage cal-
culated as— 

(i) The current value of net assets as 
of the first day of the plan year that 
was required to be entered on the Form 
5500 Schedule MB that was required to 
be filed for a specified year; plus 

(ii) The current value of withdrawal 
liability due to be received by the plan 
on an accrual basis, reflecting a rea-
sonable allowance for amounts consid-
ered uncollectible, as of the first day of 
the plan year for the specified year in 
paragraph (c)(2)(i) of this section (if 
not already included in the current 
value of net assets in paragraph 
(c)(2)(i)); divided by 

(iii) The current liability attrib-
utable to all benefits as of the first day 
of the plan year required to be entered 
on the Form 5500 Schedule MB speci-
fied in paragraph (c)(2)(i) of this sec-
tion. 

(d) Actuarial assumptions. Determina-
tions of eligibility under paragraph 
(a)(1) or (3) of this section must be 
made in accordance with the provisions 
in this paragraph (d). 

(1) Certifications completed before Janu-
ary 1, 2021. For certifications of plan 
status completed before January 1, 
2021, PBGC will accept assumptions in-
corporated in the determination of 
whether a plan is in critical status or 
critical and declining status as de-
scribed in section 305(b) of ERISA un-
less such assumptions are clearly erro-
neous. 

(2) Certifications completed after De-
cember 31, 2020. For certifications of 
plan status completed after December 
31, 2020, the determination of whether a 
plan is in critical status or critical and 
declining status for purposes of eligi-
bility for special financial assistance 
must be made using the assumptions 
that the plan used in its most recently 
completed certification of plan status 
before January 1, 2021, unless such as-
sumptions (excluding the plan’s inter-
est rate assumption) are unreasonable. 

(3) Changes in assumptions. If a plan 
determines that use of the assumptions 
under paragraph (d)(2) of this section is 
unreasonable, the plan’s application 
may include a proposed change in the 
assumptions (excluding the plan’s in-
terest rate assumption), as described in 
§ 4262.5. 
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§ 4262.4 Amount of special financial as-
sistance. 

(a) In general—(1) Plans other than 
MPRA plans. Subject to paragraph (f) of 
this section and to the adjustment for 
the date of payment as described in 
§ 4262.12, the amount of special finan-
cial assistance for a plan that is not a 
MPRA plan is the lowest whole dollar 
amount (not less than $0) for which, as 
of the last day of each plan year during 
the SFA coverage period, projected 
SFA assets and projected non-SFA as-
sets are both greater than or equal to 
zero. 

(2) MPRA plans. Subject to paragraph 
(f) of this section and to the adjust-
ment for the date of payment as de-
scribed in § 4262.12, the amount of spe-
cial financial assistance for a MPRA 
plan is the greatest of the amount de-
termined under paragraph (a)(1) of this 
section, the amount determined under 
paragraph (a)(2)(i) of this section, and 
the amount determined under para-
graph (a)(2)(ii) of this section. 

(i) The amount determined under this 
paragraph (a)(2)(i) is the lowest whole 
dollar amount (not less than $0) for 
which, as of the last day of each plan 
year during the SFA coverage period, 
projected SFA assets and projected 
non-SFA assets are both greater than 
or equal to zero, and, as of the last day 
of the SFA coverage period, the sum of 
projected SFA assets and projected 
non-SFA assets is greater than the 
amount of such sum as of the last day 
of the immediately preceding plan 
year. 

(ii) The amount determined under 
this paragraph (a)(2)(ii) is the present 
value of benefits paid and expected to 
be paid by the plan during the SFA 
coverage period attributable to the re-
instatement of benefits under 
§ 4262.15(a)(1), payment of previously 
suspended benefits under § 4262.15(a)(2), 
and any restoration of benefits under 
26 CFR 1.432(e)(9)–1(e)(3), calculated 
using the SFA interest rate under 
paragraph (e)(2) of this section. 

(3) MPRA plan definition. For pur-
poses of this section, MPRA plan means 
a plan that is eligible for special finan-
cial assistance under § 4262.3(a)(2). 

(b) Projected SFA assets. The amount 
of projected SFA assets for a plan is de-
termined by projecting special finan-

cial assistance forward annually until 
the projected SFA assets are ex-
hausted, using the following annual 
cash flows: 

(1) Benefits paid and expected to be 
paid by the plan during the SFA cov-
erage period, including any reinstate-
ment of benefits attributable to the 
elimination of reductions in a partici-
pant’s or beneficiary’s benefit due to a 
suspension of benefits under sections 
305(e)(9) or 4245(a) of ERISA as required 
under § 4262.15(a)(1), payment of pre-
viously suspended benefits under 
§ 4262.15(a)(2), and any restoration of 
benefits under 26 CFR 1.432(e)(9)–1(e)(3), 
assuming such reinstated benefits are 
paid beginning as of the SFA measure-
ment date and excluding any benefit 
increases resulting from contribution 
increases agreed to on or after July 9, 
2021, as demonstrated by the execution 
of a document described in paragraph 
(c)(3) of this section; 

(2) Administrative expenses paid and 
expected to be paid by the plan during 
the SFA coverage period, excluding the 
amount owed to PBGC under section 
4261 of ERISA (which is added to the 
amount of special financial assistance 
in § 4262.12 determined as of the date 
special financial assistance is paid); 
and 

(3) Investment returns expected to be 
earned by amounts attributable to spe-
cial financial assistance calculated 
using the SFA interest rate described 
in paragraph (e)(2) of this section, ex-
cluding investment returns for the plan 
year in which the sum of annual pro-
jected benefit payments and adminis-
trative expenses for the year exceeds 
the beginning-of-year projected SFA 
assets. 

(c) Projected non-SFA assets. The 
amount of projected non-SFA assets 
for a plan is determined by projecting 
the fair market value of plan assets on 
the SFA measurement date forward an-
nually, using the following annual cash 
flows: 

(1) Benefits paid and expected to be 
paid by the plan during the SFA cov-
erage period after the projected SFA 
assets described in paragraph (b) of this 
section are fully exhausted, including 
any reinstatement of benefits attrib-
utable to the elimination of reductions 
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in a participant’s or beneficiary’s ben-
efit due to a suspension of benefits 
under sections 305(e)(9) or 4245(a) of 
ERISA as required under § 4262.15(a)(1), 
payment of previously suspended bene-
fits under § 4262.15(a)(2), and any res-
toration of benefits under 26 CFR 
1.432(e)(9)–1(e)(3), assuming such rein-
stated benefits are paid beginning as of 
the SFA measurement date and exclud-
ing any benefit increases resulting 
from contribution increases agreed to 
on or after July 9, 2021, as dem-
onstrated by the execution of a docu-
ment described in paragraph (c)(3) of 
this section; 

(2) Administrative expenses paid and 
expected to be paid by the plan during 
the SFA coverage period after the pro-
jected SFA assets described in para-
graph (b) of this section are fully ex-
hausted, excluding the amount owed to 
PBGC under section 4261 of ERISA 
(which is added to the amount of spe-
cial financial assistance in § 4262.12 de-
termined as of the date special finan-
cial assistance is paid); 

(3) Employer contributions paid and 
expected to be paid to the plan during 
the SFA coverage period, excluding 
contribution rate increases agreed to 
on or after July 9, 2021, as dem-
onstrated by the execution of a docu-
ment increasing a plan’s contribution 
rate. The document referred to in this 
paragraph (c)(3) is either— 

(i) A collective bargaining agreement 
not rejected by the plan; or 

(ii) A document reallocating con-
tribution rates; 

(4) Withdrawal liability payments 
made and expected to be made to the 
plan during the SFA coverage period 
taking into account a reasonable al-
lowance for amounts considered 
uncollectible; 

(5) Other payments made and ex-
pected to be made to the plan (exclud-
ing the amount of financial assistance 
under section 4261 of ERISA and special 
financial assistance to be received by 
the plan) during the SFA coverage pe-
riod; and 

(6) Investment returns expected to be 
earned by assets not attributable to 
special financial assistance calculated 
using the non-SFA interest rate de-
scribed in paragraph (e)(1) of this sec-
tion. 

(d) Deterministic basis. The projections 
in paragraphs (b) and (c) of this section 
must be performed on a deterministic 
basis using assumptions as described in 
paragraph (e) of this section. For a 
plan other than a plan described in 
§ 4262.4(g), the projections must be 
based on the participant census data 
used to prepare the plan’s actuarial 
valuation report, either— 

(1) For the plan year in which occurs 
the plan’s SFA measurement date; or 

(2) If there is no such report for that 
plan year, for the preceding plan year. 

(e) Actuarial assumptions. The amount 
of special financial assistance must be 
determined in accordance with gen-
erally accepted actuarial principles 
and practices and the provisions in this 
paragraph (e). 

(1) The non-SFA interest rate is the 
lesser of the rate in paragraph (e)(1)(i) 
or (ii) of this section. 

(i) The interest rate in this para-
graph (e)(1)(i) is the interest rate used 
for funding standard account purposes 
as projected in the plan’s most recently 
completed certification of plan status 
before January 1, 2021. 

(ii) The interest rate in this para-
graph (e)(1)(ii) is the interest rate that 
is 200 basis points higher than the rate 
specified in section 303(h)(2)(C)(iii) of 
ERISA (disregarding modifications 
made under section 303(h)(2)(C)(iv)) for 
the month in which such rate is the 
lowest among the 4 calendar months 
ending with the month in which the 
plan’s initial application for special fi-
nancial assistance is filed, taking into 
account only rates that have been 
issued by the IRS as of the day that is 
the day before the date the plan’s ini-
tial application is filed. 

(2) The SFA interest rate is the lesser 
of the rate in paragraph (e)(2)(i) or (ii) 
of this section. 

(i) The interest rate in this para-
graph (e)(2)(i) is the interest rate in 
paragraph (e)(1)(i) of this section. 

(ii) The interest rate in this para-
graph (e)(2)(ii) is the interest rate that 
is 67 basis points higher than the aver-
age of the rates specified in section 
303(h)(2)(C)(i), (ii), and (iii) of ERISA 
(disregarding modifications made 
under section 303(h)(2)(C)(iv)) for the 
month in which such average is the 
lowest among the 4 calendar months 
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ending with the month in which the 
plan’s initial application for special fi-
nancial assistance is filed, taking into 
account only rates that have been 
issued by the IRS as of the day that is 
the day before the date the plan’s ini-
tial application is filed. 

(3) The actuarial assumptions (other 
than the interest rate assumptions 
under paragraphs (e)(1) and (2) of this 
section) are those used for the plan’s 
most recently completed certification 
of plan status before January 1, 2021, 
unless such assumptions are unreason-
able. 

(4) If a plan determines that use of 
the actuarial assumptions under para-
graph (e)(3) of this section is unreason-
able, the plan’s application may in-
clude a proposed change in the assump-
tions (excluding the interest rate as-
sumptions under paragraphs (e)(1) and 
(2) of this section), as described in 
§ 4262.5. 

(f) Certain events—(1) General rules. (i) 
The special financial assistance of a 
plan that experiences one or more of 
the events described in paragraph (f)(2), 
(3), or (4) of this section during the pe-
riod beginning on July 9, 2021, and end-
ing on the SFA measurement date is 
limited to the amount of special finan-
cial assistance that would have applied 
to the plan on the SFA measurement 
date if the events had not occurred, as 
determined in a reasonable manner. 

(ii) The special financial assistance 
of a plan that experiences a merger 
event during the period described in 
paragraph (f)(1)(i) of this section is lim-
ited to the sum of the amounts of spe-
cial financial assistance that would 
have applied to the plans involved in 
the merger on the SFA measurement 
date if the merger had not occurred, as 
determined in a reasonable manner. If 
any of the plans involved in the merger 
also experiences one or more of the 
events described in paragraph (f)(2), (3), 
or (4) of this section during the period 
described in paragraph (f)(1)(i) of this 
section, the amount of special financial 
assistance for that plan on the SFA 
measurement date, determined as if 
the merger had not occurred, must be 
determined in accordance with para-
graph (f)(1)(i) of this section. 

(2) Transfers. The event described in 
this paragraph (f)(2) is a transfer of as-
sets or liabilities (including a spinoff). 

(3) Benefit increases. The event de-
scribed in this paragraph (f)(3) is the 
execution of a plan amendment in-
creasing accrued or projected benefits 
under a plan, other than a restoration 
of suspended benefits that satisfies the 
requirements of 26 CFR 1.432(e)(9)– 
1(e)(3). 

(4) Contribution reductions. The event 
described in this paragraph (f)(4) is the 
execution of a document reducing a 
plan’s contribution rate (including any 
reduction in benefit accruals adopted 
simultaneously or arising from a pre- 
existing linkage between benefit accru-
als and contributions), but only if the 
plan does not demonstrate (in accord-
ance with the special financial assist-
ance instructions on PBGC’s website at 
www.pbgc.gov) that the risk of loss to 
participants and beneficiaries is re-
duced (disregarding special financial 
assistance) by execution of the docu-
ment. The document referred to in this 
paragraph (f)(4) is either— 

(i) A collective bargaining agreement 
not rejected by the plan; or 

(ii) A document reallocating con-
tribution rates. 

(5) Effect of pre-event ineligibility. In 
determining the amount of special fi-
nancial assistance that would have ap-
plied to a plan if an event described in 
this paragraph (f) had not occurred, if 
the plan would have been ineligible for 
special financial assistance under 
§ 4262.3 in the absence of the event, 
then the amount of special financial 
assistance is deemed to be $0 (zero). 

(6) Examples. The following examples 
illustrate the provisions of paragraph 
(f) of this section. 

(i) Example 1. Plan A applies for spe-
cial financial assistance. If the limita-
tion in paragraph (f)(1)(i) of this sec-
tion did not apply, Plan A would be en-
titled to special financial assistance in 
the amount of $20X. Before the SFA 
measurement date, but on or after July 
9, 2021, Plan A transferred a portion of 
its assets and liabilities to Plan B. If 
the transfer had not occurred, Plan A 
would, as of the SFA measurement 
date, be entitled to special financial as-
sistance in the amount of $40X. Al-
though an event described in paragraph 
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(f)(2) of this section occurred with re-
spect to Plan A, Plan A’s special finan-
cial assistance is unaffected by the 
limitation in paragraph (f)(1)(i) of this 
section and is $20X. Plan B also applies 
for special financial assistance. If the 
limitation in paragraph (f)(1)(i) of this 
section did not apply, Plan B would be 
entitled to special financial assistance 
in the amount of $30X. If the transfer 
from Plan A had not occurred, Plan B 
would, as of the SFA measurement 
date, be ineligible for special financial 
assistance. As a result of the event de-
scribed in paragraph (f)(2) of this sec-
tion, the limitation in paragraph 
(f)(1)(i) of this section reduces Plan B’s 
special financial assistance from $30X 
to $0. 

(ii) Example 2. Plan C applies for spe-
cial financial assistance. If the limita-
tion in paragraph (f)(1)(ii) of this sec-
tion did not apply, Plan C would be en-
titled to special financial assistance in 
the amount of $40X. Before the SFA 
measurement date, but on or after July 
9, 2021, Plans A and B were merged into 
existing Plan C. If the mergers had not 
occurred, Plan A would not be eligible 
for special financial assistance, and 
Plan B and Plan C would be entitled, 
respectively, to $10X and $5X of special 
financial assistance as of the SFA 
measurement date. As a result of the 
merger event described in paragraph 
(f)(1)(ii) of this section, the limitation 
in paragraph (f)(1)(ii) of this section re-
duces Plan C’s special financial assist-
ance from $40X to $15X. 

(iii) Example 3. Plan A applies for spe-
cial financial assistance. If the limita-
tion in paragraph (f)(1)(i) of this sec-
tion did not apply, Plan A would be en-
titled to special financial assistance in 
the amount of $10X. Before the SFA 
measurement date, but on or after July 
9, 2021, projected benefits under Plan A 
were increased. If the increase had not 
occurred, Plan A would, as of the SFA 
measurement date, be ineligible for 
special financial assistance. As a result 
of the event described in paragraph 
(f)(3) of this section, applying the limi-
tation in paragraph (f)(1)(i) of this sec-
tion and in accordance with paragraph 
(f)(5) of this section, Plan A is treated 
as being entitled to special financial 
assistance of $0. 

(iv) Example 4. Plan A applies for spe-
cial financial assistance. If the limita-
tion in paragraph (f)(1)(i) of this sec-
tion did not apply, Plan A would be en-
titled to special financial assistance in 
the amount of $10X. Before the SFA 
measurement date, but on or after July 
9, 2021, Plan A’s contribution rate was 
reduced. Plan A’s benefit formula 
states that the monthly benefit accrual 
for a participant for a plan year is 2.0 
percent of the contributions paid on be-
half of the participant for that plan 
year. Since there is a pre-existing link-
age between benefit accruals and con-
tributions, the event described in para-
graph (f)(4) of this section includes 
both the reduction in benefit accruals 
and the reduction in the contribution 
rate. If the contribution rate reduction 
and the reduction in benefit accruals 
had not occurred, Plan A would, as of 
the SFA measurement date, be entitled 
to special financial assistance of $8X. 
Plan A does not provide a demonstra-
tion that the risk of loss to partici-
pants and beneficiaries is reduced (dis-
regarding special financial assistance) 
due to the reduction in contribution 
rate and the reduction in benefit accru-
als. As a result of the events described 
in paragraph (f)(4) of this section, the 
limitation in paragraph (f)(1)(i) of this 
section reduces Plan A’s special finan-
cial assistance from $10X to $8X. 

(g) Filers under the interim provisions 
of this part. If a plan’s application for 
special financial assistance under the 
terms of this part as in effect before 
August 8, 2022 was filed before that 
date, the plan may choose to proceed in 
accordance with paragraph (g)(1), (2), 
(3), or (4) of this section (whichever ap-
plies). 

(1) Approved application. If the plan’s 
application for special financial assist-
ance was approved as of August 8, 2022, 
the plan may— 

(i) Supplement the plan’s application 
as described in paragraphs (g)(6) and (8) 
of this section after special financial 
assistance is paid to or for the plan 
under the terms of this part as in effect 
before August 8, 2022; or 

(ii) Not supplement the plan’s appli-
cation. 

(2) Pending application. If the plan’s 
application for special financial assist-
ance was not approved, withdrawn, or 
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denied, and was pending, as of August 
8, 2022, the plan may— 

(i) Withdraw the plan’s application in 
accordance with § 4262.11(d) and file a 
revised application as described in 
paragraph (g)(5) of this section; or 

(ii) Not withdraw the plan’s applica-
tion and have the application reviewed 
under the terms of this part as in effect 
before August 8, 2022 as described in 
paragraph (g)(7) of this section. 

(3) Withdrawn application. If the 
plan’s application for special financial 
assistance was not pending as of Au-
gust 8, 2022, because the application 
was withdrawn, the plan may file a re-
vised application as described in para-
graph (g)(5) of this section. 

(4) Denied application. If the plan’s ap-
plication for special financial assist-
ance was not pending as of August 8, 
2022, because the application was de-
nied, the plan may file a revised appli-
cation as described in paragraph (g)(5) 
of this section. Any revised application 
must address the reasons cited by 
PBGC for the denial. 

(5) Revised application. Any revised 
application for special financial assist-
ance filed by a plan under this para-
graph (g) is processed in the same way 
as an initial application, and must 
demonstrate eligibility and the amount 
of the plan’s special financial assist-
ance determined under the provisions 
of this part as in effect on August 8, 
2022, subject to adjustment as described 
in § 4262.12(a), and use the following 
base data: 

(i) The plan’s SFA measurement date 
determined as the last day of the cal-
endar quarter immediately preceding 
the date the plan’s initial application 
for special financial assistance was 
filed; 

(ii) The plan’s participant census 
data determined under this part as in 
effect before August 8, 2022; and 

(iii) The plan’s non-SFA interest rate 
and SFA interest rate as determined 
under paragraphs (e)(1) and (2) of this 
section. 

(6) Supplemented application. Any sup-
plemented application filed by a plan 
under this paragraph (g) must be filed 
in accordance with paragraph (g)(8) of 
this section and must be limited to the 
changes and information specified in 
the supplemented special financial as-

sistance instructions on PBGC’s 
website at www.pbgc.gov, about the de-
termination of the amount of special 
financial assistance under this part as 
of August 8, 2022 (including the interest 
rates in paragraph (e) of this section), 
and the filer must agree to be bound by 
the provisions of this part governing 
such a determination, in which case, 
special financial assistance is subject 
to adjustment as described in 
§ 4262.12(c). 

(7) No supplement or withdrawal. If 
special financial assistance has not 
been paid to or for the plan under the 
terms of this part as in effect before 
August 8, 2022, and the plan has not 
filed a supplemented application as de-
scribed in paragraphs (g)(6) and (8) of 
this section, or withdrawn the plan’s 
application in accordance with 
§ 4262.11(d), the application will be re-
viewed under the terms of this part as 
in effect before August 8, 2022. The 
amount of special financial assistance 
for the plan will be determined under 
the terms of this part as in effect be-
fore August 8, 2022 and be subject to ad-
justment as described in § 4262.12(b). 

(i) A plan that receives special finan-
cial assistance as described under this 
paragraph (g)(7) may subsequently file 
a supplemented application in accord-
ance with paragraphs (g)(6) and (8) of 
this section. 

(ii) If the plan’s application is denied, 
the plan may file a revised application 
as described in paragraph (g)(5) of this 
section. 

(8) Supplemented application special 
rules. (i) Except as provided in this 
paragraph (g)(8), the rules in §§ 4262.10 
and 4262.11(a) and (b) and (f) and (g) for 
a revised application apply to a supple-
mented application. 

(ii) A supplemented application must 
not change the plan’s SFA measure-
ment date, fair market value of assets, 
or participant census data, or include a 
proposed change in assumptions, ex-
cept to propose a change to the plan’s 
employer contribution assumption to 
exclude contribution rate increases 
agreed to on or after July 9, 2021, as 
permitted under paragraph (c)(3) of this 
section (in which case, the plan must 
exclude any benefit increases resulting 
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from such contribution increases as re-
quired under paragraphs (b)(1) and 
(c)(1) of this section). 

(iii) A supplemented application may 
be withdrawn and resubmitted at any 
time before PBGC denies or approves 
the supplemented application. Any 
withdrawal of a plan’s supplemented 
application must be by written notice 
to PBGC submitted by any person au-
thorized to submit an application for 
the plan and in accordance with the 
supplemented special financial assist-
ance instructions on PBGC’s website at 
www.pbgc.gov. 

(iv) If PBGC denies a plan’s supple-
mented application, any new supple-
mented application filed by the plan 
must address the reasons cited by 
PBGC for the denial. 

§ 4262.5 PBGC review of plan assump-
tions. 

(a) In general. (1) As set forth in 
§ 4262.3(d)(1), PBGC will accept the as-
sumptions used by a plan to determine 
eligibility for special financial assist-
ance under § 4262.3(d)(1) unless PBGC 
determines that such assumptions are 
clearly erroneous. 

(2) PBGC will accept the assumptions 
used by a plan to determine eligibility 
for special financial assistance under 
§ 4262.3(d)(2) or to determine the 
amount of special financial assistance 
under § 4262.4(e)(3) unless PBGC deter-
mines that an assumption is unreason-
able. 

(3) PBGC will accept a plan’s changes 
in assumptions under paragraph (c) of 
this section except to the extent that 
PBGC determines that an assumption 
is individually unreasonable, or the 
proposed changed assumptions are un-
reasonable in the aggregate. 

(b) Reasonableness of assumptions. (1) 
Each of the actuarial assumptions and 
methods used for the actuarial projec-
tions (excluding the interest rate as-
sumptions under § 4262.4(e)(1) and (2)) 
must be reasonable in accordance with 
generally accepted actuarial principles 
and practices, taking into account the 
experience of the plan and reasonable 
expectations. The actuary’s selection 
of assumptions about future covered 
employment and contribution levels 
(including contribution base units and 
contribution rates) may be based on in-

formation provided by the plan spon-
sor, which must act in good faith in 
providing the information. 

(2) If a plan has a change in assump-
tions under paragraph (c) of this sec-
tion, each of the actuarial assumptions 
and methods (other than the interest 
rate assumptions under § 4262.4(e)(1) 
and (2)) must be reasonable and the 
combination of those actuarial assump-
tions and methods (excluding the inter-
est rate assumptions under § 4262.4(e)(1) 
and (2)) must also be reasonable. 

(c) Changes in assumptions. If a plan 
determines that use of an assumption 
described in § 4262.3(d)(2) or § 4262.4(e)(3) 
is unreasonable, the plan’s application 
may include a proposed change in the 
assumptions (excluding the plan’s in-
terest rate assumptions under 
§ 4262.4(e)(1) and (2)). 

(1) The application for special finan-
cial assistance must— 

(i) Describe why the original assump-
tion is no longer reasonable; 

(ii) Propose to use a different as-
sumption (the changed assumption); 
and 

(iii) Demonstrate that the changed 
assumption is reasonable. 

(2) PBGC will provide guidelines for 
changed assumptions on PBGC’s 
website at www.pbgc.gov. 

§ 4262.6 Information to be filed. 

(a) In general. An application for spe-
cial financial assistance must include 
the information specified in this sec-
tion and §§ 4262.7 (plan information) and 
4262.8 (actuarial and financial informa-
tion); a copy of the executed plan 
amendment required under paragraph 
(e)(1) of this section; a copy of the pro-
posed plan amendment required under 
paragraph (e)(2) of this section; and a 
completed checklist and other informa-
tion as described in the special finan-
cial assistance instructions on PBGC’s 
website at www.pbgc.gov. If any of the 
information required for an application 
for special financial assistance under 
this part is not accurately completed 
or not filed with the application, PBGC 
may require the plan sponsor to file ad-
ditional information described under 
paragraph (d) of this section or PBGC 
may consider the application incom-
plete. If the correction of an error or 
omission requires a change to the 
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amount of special financial assistance 
requested, the application will be con-
sidered incomplete. 

(b) Required trustee signature. An ap-
plication for special financial assist-
ance must— 

(1) Be signed and dated by an author-
ized trustee, who is a current member 
of the board of trustees and who is au-
thorized to sign on behalf of the board 
of trustees, or by another authorized 
representative of the plan sponsor, 
with such signature accompanied by 
the printed name and title of the sign-
er; and 

(2) Include the following statements 
signed by an authorized trustee who is 
a current member of the board of trust-
ees, with such signature accompanied 
by the printed name and title of the 
signer: ‘‘Under penalty of perjury 
under the laws of the United States of 
America, I declare that I am an author-
ized trustee who is a current member 
of the board of trustees of the [insert 
plan name] and that I have examined 
this application, including accom-
panying documents, and, to the best of 
my knowledge and belief, the applica-
tion contains all the relevant facts re-
lating to the application; all state-
ments of fact contained in the applica-
tion are true, correct, and not mis-
leading because of omission of any ma-
terial fact; and all accompanying docu-
ments are what they purport to be.’’ 

(c) Actuarial calculations. All calcula-
tions that are required in an applica-
tion for special financial assistance 
under this part must include a certifi-
cation by the plan’s enrolled actuary. 

(d) Clarifying and additional informa-
tion. PBGC may require a plan sponsor 
to file additional information, includ-
ing information to clarify or verify in-
formation provided in the plan’s appli-
cation. The plan sponsor must prompt-
ly file any such information with 
PBGC upon request. 

(e) Duty to amend plan and notify 
PBGC. The plan sponsor of a plan ap-
plying for special financial assistance 
must— 

(1) Amend the plan to include the fol-
lowing special financial assistance pro-
vision effective through the end of the 
last plan year ending in 2051: ‘‘Begin-
ning with the SFA measurement date 
selected by the plan in the plan’s appli-

cation for special financial assistance, 
notwithstanding anything to the con-
trary in this or any other governing 
document, the plan shall be adminis-
tered in accordance with the restric-
tions and conditions specified in sec-
tion 4262 of ERISA and 29 CFR part 
4262. This amendment is contingent 
upon approval by PBGC of the plan’s 
application for special financial assist-
ance.’’ 

(2) If the plan suspended benefits 
under section 305(e)(9) or 4245(a) of 
ERISA, amend the plan to include pro-
visions substantially similar to the fol-
lowing to, in accordance with guidance 
issued by the Secretary of the Treasury 
under section 432(k) of the Code, { I} re-
instate benefits, as required by 
§ 4262.15(a)(1), and { II} make payments 
of previously suspended benefits, as re-
quired by § 4262.15(a)(2): ‘‘Effective as of 
the first month in which special finan-
cial assistance is paid to the plan, the 
plan shall reinstate all benefits that 
were suspended under section 305(e)(9) 
or 4245(a) of ERISA. The plan shall pay 
each participant and beneficiary that 
is in pay status as of the date special 
financial assistance is paid to the plan 
the aggregate amount of the partici-
pant’s or beneficiary’s benefits that 
were not paid because of the suspen-
sion, with no actuarial adjustment or 
interest. Such payment shall be made 
[choose whichever applies: ‘in a lump 
sum no later than 3 months after the 
date the special financial assistance is 
paid to the plan, irrespective of wheth-
er the participant or beneficiary dies 
after the date special financial assist-
ance is paid’ or ‘in equal monthly in-
stallments over a period of 5 years, 
commencing no later than 3 months 
after the date the special financial as-
sistance is paid to the plan, with all in-
stallments to be paid irrespective of 
whether the participant or beneficiary 
survives to the end of the 5-year pe-
riod’].’’ 

(3) During any time in which an ap-
plication is pending approval by PBGC, 
the plan sponsor must promptly notify 
PBGC in writing as soon as the plan 
sponsor becomes aware that any mate-
rial fact or representation contained in 
or relating to the application, or in any 
supporting documents, is no longer ac-
curate, or that any material fact or 
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representation was omitted from the 
application or supporting documents. 

(f) Disclosure of information. Unless 
confidential under the Privacy Act, all 
information that is filed with PBGC for 
an application for special financial as-
sistance under this part may be made 
publicly available, at PBGC’s sole dis-
cretion, on PBGC’s website at 
www.pbgc.gov or otherwise publicly dis-
closed. Except to the extent required 
by the Privacy Act, PBGC provides no 
assurance of confidentiality in any in-
formation or documentation included 
in an application for special financial 
assistance. 

§ 4262.7 Plan information. 

(a) Basic information. An application 
for special financial assistance must 
include all of the following information 
with respect to the plan and amount of 
special financial assistance requested: 

(1) Name of the plan, Employer Iden-
tification Number (EIN), and three- 
digit Plan Number (PN). 

(2) Name of the individual filing the 
application and role of the individual 
with respect to the plan. 

(3) Name, address, email, and tele-
phone number of the plan sponsor and 
the plan sponsor’s authorized rep-
resentatives, if any. 

(4) The total amount of special finan-
cial assistance requested under 
§ 4262.4(a)(1) or (2). 

(b) Eligibility. An application must 
identify the eligibility requirements in 
§ 4262.3 that the plan satisfies to be eli-
gible for special financial assistance. 
An application for a plan that is eligi-
ble under section 4262(b)(1)(C) of ERISA 
must include a demonstration to sup-
port that the plan meets the eligibility 
requirements. 

(c) Priority group identification. An ap-
plication must identify any priority 
group under § 4262.10(d)(2) that the plan 
is in. An application must include a 
demonstration to support the plan’s in-
clusion in a priority group, unless the 
plan is insolvent under section 4245(a) 
of ERISA, has implemented a suspen-
sion of benefits under section 305(e)(9) 
of ERISA as of March 11, 2021, is in 
critical and declining status (as defined 
in section 305(b)(6) of ERISA) and had 
350,000 or more participants, or is listed 
on PBGC’s website at www.pbgc.gov as 

a plan in priority group 6, as defined 
under § 4262.10(d)(2)(vi). 

(d) Plans with a suspension of benefits. 
If a plan previously suspended benefits 
under section 305(e)(9) or 4245(a) of 
ERISA, its application must include a 
description of how the plan will rein-
state the benefits that were previously 
suspended and a proposed schedule 
showing aggregate amount and timing 
of payments (in accordance with 
§ 4262.15) to participants and bene-
ficiaries under the plan. The proposed 
schedule should be prepared assuming 
the effective date for reinstatement is 
the SFA measurement date and that 
payments for previously suspended 
benefits described in § 4262.15(a)(2) are 
paid or commence on the SFA meas-
urement date. If the plan restored ben-
efits under 26 CFR 1.432(e)(9)–1(e)(3) be-
fore the SFA measurement date, the 
proposed schedule should reflect the 
amount and timing of payments of re-
stored benefits and the effect of the 
restoration on the benefits remaining 
to be reinstated. 

(e) Plan documentation. An applica-
tion must include all of the following 
plan documentation: 

(1) Most recent plan document or re-
statement of the plan document and all 
subsequent amendments adopted (if 
any), including a copy of the executed 
plan amendment required under 
§ 4262.6(e)(1). 

(2) If the plan suspended benefits 
under section 305(e)(9) or 4245(a) of 
ERISA, a copy of the proposed plan 
amendment(s) required under 
§ 4262.6(e)(2) and a certification by the 
plan sponsor that the plan amend-
ment(s) will be timely adopted. Such 
certification must be signed either by 
all members of the plan’s board of 
trustees or by one or more trustees 
duly authorized to sign the certifi-
cation on behalf of the entire board and 
to commit the board to timely adopt-
ing the amendment after the plan’s ap-
plication for special financial assist-
ance is approved, with each signature 
accompanied by the printed name and 
title of the signer. 

(3) Most recent trust agreement or 
restatement of the trust agreement 
and all subsequent adopted amend-
ments (if any). 
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(4) Most recent IRS determination 
letter. 

(5) Actuarial valuation reports com-
pleted for the 2018 plan year and each 
subsequent actuarial valuation report 
completed before the date the plan’s 
initial application for special financial 
assistance is filed. 

(6) Most recent rehabilitation plan 
(or funding improvement plan, if appli-
cable), including all subsequent amend-
ments and updates, and the percentage 
of total contributions received under 
each schedule of the rehabilitation 
plan for the most recent plan year 
available. If the most recent rehabili-
tation plan does not include historical 
documentation of rehabilitation plan 
changes (if any) that occurred in cal-
endar year 2020 and later, these details 
must be provided in a clearly identified 
supplemental document. 

(7) Most recent Form 5500 and all 
schedules and attachments (including 
the audited financial statement). 

(8) Plan actuary’s certification of 
plan status required under section 
305(b)(3) of ERISA completed for the 
2018 plan year and each subsequent an-
nual certification of plan status com-
pleted before the date the plan’s initial 
application was filed, with documenta-
tion supporting each certification, 
which must include the projections and 
information required in the special fi-
nancial assistance instructions on 
PBGC’s website at www.pbgc.gov. 

(9) Most recent statement for each of 
the plan’s cash and investment ac-
counts. 

(10) Most recent plan financial state-
ment (audited, or unaudited if audited 
is not available). 

(11) Bank account and other informa-
tion necessary for electronic payment 
of funds. 

(12) All written policies and proce-
dures governing withdrawal liability 
determination, assessment, collection, 
settlement, and payment. 

§ 4262.8 Actuarial and financial infor-
mation. 

(a) Required information. An applica-
tion for special financial assistance 
must include all of the following actu-
arial and financial information: 

(1) For each plan year from the 2018 
plan year until the most recent plan 

year for which the Form 5500 is re-
quired to be filed by the date the plan’s 
initial application for special financial 
assistance is filed, the projection of ex-
pected benefit payments as required to 
be attached to the Form 5500 Schedule 
MB if the response to the question at 
line 8b(1) of the Form 5500 Schedule MB 
is ‘‘Yes’’. 

(2) For a plan that has 10,000 or more 
participants required to be entered on 
line 6f of the plan’s most recently filed 
Form 5500 (as of the date the plan’s ini-
tial application for special financial as-
sistance is filed), a listing of the 15 
largest contributing employers and the 
contribution amounts for each such 
contributing employer for the most re-
cently completed plan year (before the 
date the plan’s initial application for 
special financial assistance is filed). 

(3) Historical plan financial informa-
tion for the 2010 plan year through the 
plan year immediately preceding the 
date the plan’s initial application was 
filed that separately identifies: Total 
contributions; total contribution base 
units; average contribution rates; num-
ber of active participants at the begin-
ning of each plan year; and other 
sources of non-investment income, in-
cluding, if applicable, withdrawal li-
ability payments collected, contribu-
tions from reciprocity agreements, and 
other sources of contributions or in-
come not already identified. 

(4) Information used to determine the 
amount of the requested special finan-
cial assistance, including all of the fol-
lowing information— 

(i) Non-SFA interest rate required 
under § 4262.4(e)(1), including sup-
porting details on how it was deter-
mined, and SFA interest rate required 
under § 4262.4(e)(2), including sup-
porting details on how it was deter-
mined. 

(ii) Fair market value of plan assets 
determined as of the SFA measurement 
date; a certification from the plan 
sponsor with respect to the accuracy of 
this amount, including information 
that substantiates the asset value and 
any projections to the SFA measure-
ment date (including details and sup-
porting rationale); and a reconciliation 
of the fair market value of plan assets 
from the date of the most recent au-
dited plan financial statement to the 
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SFA measurement date showing con-
tributions, withdrawal liability pay-
ments, benefit payments, administra-
tive expenses, and investment income. 

(iii) For the calculation method used 
to determine the requested amount of 
special financial assistance, the plan 
year in which the sum of annual pro-
jected benefit payments and adminis-
trative expenses for the year exceeds 
the beginning-of-year projected SFA 
assets. 

(5) The amount of special financial 
assistance calculated under 
§ 4262.4(a)(1) and information used to 
determine such amount, based on a de-
terministic projection, including all of 
the following information— 

(i) Special financial assistance cal-
culated under § 4262.4(a)(1) determined 
as a lump sum as of the SFA measure-
ment date. 

(ii) For each plan year in the SFA 
coverage period: The projected amount 
of contributions, projected withdrawal 
liability payments reflecting a reason-
able allowance for amounts considered 
uncollectible, and other payments ex-
pected to be made to the plan. 

(iii) For each plan year in the SFA 
coverage period: Payments described in 
§ 4262.4(b)(1) attributable to the rein-
statement of benefits under § 4262.15 
that were previously suspended 
through the SFA measurement date. 

(iv) For each plan year in the SFA 
coverage period: Benefit payments de-
scribed in § 4262.4(b)(1) (including any 
benefits restored under 26 CFR 
1.432(e)(9)–1(e)(3) and excluding the pre-
viously suspended benefits described in 
paragraph (a)(5)(iii) of this section), 
separately for current retirees and 
beneficiaries in pay status, current ter-
minated participants not yet in pay 
status, current active participants, and 
new entrants; and total benefit pay-
ments paid and expected to be paid 
from projected SFA assets separately 
from total benefit payments paid and 
expected to be paid from non-SFA as-
sets after the projected SFA assets are 
fully exhausted. 

(v) For each plan year in the SFA 
coverage period: Administrative ex-
penses paid and expected to be paid (ex-
cluding the amount owed PBGC under 
section 4261 of ERISA), separately for 
PBGC premiums and all other adminis-

trative expenses; and total administra-
tive expenses paid and expected to be 
paid from projected SFA assets sepa-
rately from total administrative ex-
penses paid and expected to be paid 
from non-SFA assets after the pro-
jected SFA assets are fully exhausted. 

(vi) For each plan year in the SFA 
coverage period: The projected total 
participant count at the beginning of 
the year. 

(vii) For each plan year in the SFA 
coverage period: The projected invest-
ment income earned by assets not at-
tributable to special financial assist-
ance based on the interest rate re-
quired under § 4262.4(e)(1) and the pro-
jected fair market value of non-SFA 
assets at the end of each plan year. 

(viii) For each plan year in the SFA 
coverage period: The projected invest-
ment income earned by amounts at-
tributable to special financial assist-
ance based on the interest rate re-
quired under § 4262.4(e)(2) (excluding in-
vestment returns for the plan year in 
which the sum of the annual projected 
benefit payments and administrative 
expenses for the year exceeds the be-
ginning-of-year projected SFA assets) 
and the projected fair market value of 
SFA assets at the end of each plan 
year. 

(6) For MPRA plans, the amount of 
special financial assistance calculated 
under § 4262.4(a)(2)(i) and information 
used to determine such amount, based 
on a deterministic projection, includ-
ing all of the following information— 

(i) Special financial assistance cal-
culated under § 4262.4(a)(2)(i) deter-
mined as a lump sum as of the SFA 
measurement date. 

(ii) All items identified in paragraphs 
(a)(5)(ii) through (viii) of this section 
that support the amount described in 
paragraph (a)(6)(i) of this section. 

(7) For MPRA plans, if the amount 
calculated under § 4262.4(a)(2)(ii) is the 
greatest amount calculated under 
§ 4262.4(a)(2), the amount of special fi-
nancial assistance calculated under 
§ 4262.4(a)(2)(ii) and information used to 
determine the amount under 
§ 4262.4(a)(2)(ii), based on a deter-
ministic projection, including all of the 
following information— 
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(i) Special financial assistance cal-
culated under§ 4262.4(a)(2)(ii) deter-
mined as a lump sum as of the SFA 
measurement date. 

(ii) For each plan year in the SFA 
coverage period: Benefit payments de-
scribed in § 4262.4(b)(1) (excluding the 
previously suspended benefits described 
in paragraph (a)(5)(iii) of this section), 
separately for current retirees and 
beneficiaries in pay status, current ter-
minated participants not yet in pay 
status, current active participants, and 
new entrants; and total benefit pay-
ments paid or expected to be paid. For 
each participant group except new en-
trants: benefit payments after rein-
statement (excluding the previously 
suspended benefits described in para-
graph (a)(5)(iii) of this section), the re-
duced benefit payments under the ap-
proved benefit suspension, and the dif-
ference due to the reinstatement of 
benefits. 

(iii) The present value, as of the SFA 
measurement date using the SFA in-
terest rate required under § 4262.4(e)(2), 
of the amounts described in paragraph 
(a)(5)(iii) of this section. 

(iv) The present value, as of the SFA 
measurement date using the SFA in-
terest rate required under § 4262.4(e)(2), 
of the difference in benefit amounts 
due to the reinstatement of benefits, as 
described in paragraph (a)(7)(ii) of this 
section. 

(8) Projected contributions and with-
drawal liability payments, reflecting a 
reasonable allowance for amounts con-
sidered uncollectible, used to calculate 
the requested special financial assist-
ance amount in § 4262.4, including total 
contributions, contribution base units, 
average contribution rate(s), reciprocal 
contributions (if applicable), additional 
contributions from the rehabilitation 
plan, and any other contributions, and 
number of active participants at the 
beginning of each plan year. For with-
drawal liability, separate projections 
for withdrawn employers and for future 
assumed withdrawals. 

(9) A description of the development 
of the assumed future contributions 
(including assumed contribution rates) 
and future withdrawal liability pay-
ments described in paragraph (a)(8) of 
this section. 

(10) For a plan that has 350,000 or 
more participants reported on line 6f of 
its most recently filed Form 5500 (as of 
the date the plan’s initial application 
for special financial assistance is filed), 
the participant census data utilized by 
the plan actuary in developing the cash 
flow projections included in the appli-
cation. 

(11) Documentation of a death audit 
to identify deceased participants that 
was completed no earlier than 1 year 
before the plan’s SFA measurement 
date, including identification of the 
service provider conducting the audit 
and a copy of the results of the audit 
provided to the plan administrator by 
the service provider. 

(b) Information required for changed 
assumptions in initial and revised appli-
cations. An application for a plan that 
proposes to change any assumption 
used in the plan’s most recently com-
pleted certification of plan status be-
fore January 1, 2021, must include all of 
the following information: 

(1) A table identifying which assump-
tions used in demonstrating the plan’s 
eligibility for special financial assist-
ance or in calculating the amount of 
special financial assistance differ from 
those assumptions used in the plan’s 
most recently completed certification 
of plan status before January 1, 2021, 
and detailed narrative explanations 
(with supporting rationale and infor-
mation) as described in the special fi-
nancial assistance instructions on 
PBGC’s website at www.pbgc.gov as to 
why any assumption used in the cer-
tification is no longer reasonable and 
why the changed assumption is reason-
able. 

(2) Deterministic cash flow projec-
tion (‘‘Baseline’’) in accordance with 
the special financial assistance in-
structions on PBGC’s website at 
www.pbgc.gov that shows the amount of 
special financial assistance that would 
be determined if all underlying as-
sumptions used in the projection were 
the same as those used in the actuarial 
certification of plan status last com-
pleted before January 1, 2021 (excluding 
the plan’s non-SFA and SFA interest 
rates, which must be the same as the 
interest rates required under 
§ 4262.4(e)(1) and (2)). For purposes of 
this paragraph (b)(2), certain changes 
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in assumptions as described in the spe-
cial financial assistance instructions 
on PBGC’s website at www.pbgc.gov 
should be reflected in the Baseline pro-
jection. 

(3) In accordance with the special fi-
nancial assistance instructions on 
PBGC’s website at www.pbgc.gov, a rec-
onciliation of the change in the re-
quested special financial assistance due 
to each changed assumption from the 
Baseline to the requested special finan-
cial assistance amount in § 4262.4, show-
ing, for each assumption change from 
the Baseline, a deterministic projec-
tion calculated in the same manner as 
the requested amount in § 4262.4. 

(c) Information required for certain 
events. An application for a plan with 
respect to which an event described in 
§ 4262.4(f) occurs on or after July 9, 2021, 
must include the applicable informa-
tion related to the event specified in 
special financial assistance instruc-
tions on PBGC’s website at 
www.pbgc.gov. 

(d) Information required for changed 
assumptions in supplemented applica-
tions. Any supplemented application 
filed for a plan described in § 4262.4(g) 
must include the information specified 
in the supplemented special financial 
assistance instructions on PBGC’s 
website at www.pbgc.gov. 

§ 4262.9 Application for a plan with a 
partition. 

(a) In general. This section applies to 
a plan partitioned under section 4233 of 
ERISA that is eligible for special fi-
nancial assistance under § 4262.3(a)(2). A 
partitioned plan is in priority group 2 
for purposes of § 4262.10(d)(2). 

(b) Filing requirements. A plan sponsor 
of a partitioned plan filing an applica-
tion for special financial assistance 
must— 

(1) File one application for the origi-
nal plan and the successor plan. 

(2) Include in the application— 
(i) A statement that the plan was 

partitioned under section 4233 of 
ERISA; 

(ii) A copy of the plan document and 
other executed amendments required 
under paragraph (c)(2) of this section; 
and 

(iii) The information required in 
§§ 4262.6 through 4262.8. 

(3) If a plan sponsor has already filed 
with PBGC any of the required infor-
mation described in paragraph 
(b)(2)(iii) of this section, the plan spon-
sor is not required to file that informa-
tion with its application for special fi-
nancial assistance. For any such infor-
mation not filed with the application, 
the plan sponsor must note on the 
checklist described under § 4262.6(a) 
when the information was filed. 

(c) Rescission of partition order. Effec-
tive when special financial assistance 
is paid under § 4262.12, and in a manner 
consistent with the application proce-
dure determined under paragraph (b) of 
this section— 

(1) PBGC will rescind the partition 
order; and 

(2) The plan sponsor must amend the 
plan to remove any provisions or 
amendments that were required to be 
adopted under the partition order. 

§ 4262.10 Processing applications. 

(a) In general. Any application for 
special financial assistance for an eligi-
ble multiemployer plan must be filed 
by the plan sponsor in accordance with 
the provisions of this part and the spe-
cial financial assistance instructions 
on PBGC’s website at www.pbgc.gov. 

(b) Method of filing. An application 
filed with PBGC under this part must 
be made electronically in accordance 
with the rules in part 4000 of this chap-
ter. The time period for filing an appli-
cation under this part must be com-
puted under the rules in subpart D of 
part 4000 of this chapter. 

(c) Where to file. (1) An application 
filed with PBGC under this part must 
be filed as described in § 4000.4 of this 
chapter. 

(2) Section 432(k)(1)(D) of the Code re-
quires an application in a priority 
group under paragraph (d)(2) of this 
section to be submitted to the Sec-
retary of the Treasury. If the require-
ment in the preceding sentence applies 
to an application, PBGC will transmit 
the application to the Department of 
the Treasury on behalf of the plan. 

(d) When to file. Any initial applica-
tion for special financial assistance 
must be filed by December 31, 2025, and 
any revised application or supple-
mented application must be filed by 
December 31, 2026. Any application 



1075 

Pension Benefit Guaranty Corporation § 4262.10 

other than a plan’s initial application 
or a supplemented application is a re-
vised application regardless of whether 
it differs from the initial application or 
supplemented application. 

(1) Processing system. To accommo-
date expeditious processing of many 
special financial assistance applica-
tions in a limited time period: 

(i) The number of applications ac-
cepted for filing will be limited in such 
manner that, in PBGC’s estimation, 
each application can be processed with-
in 120 days. 

(ii) Plans specified in paragraph (d)(2) 
of this section will be given priority to 
file an application before plans not 
specified in paragraph (d)(2) of this sec-
tion. Plans not specified in paragraph 
(d)(2) of this section may not file an ap-
plication before March 11, 2023. 

(iii) Notices on PBGC’s website at 
www.pbgc.gov will apprise potential fil-
ers of the current priority group(s) for 
which applications are being accepted 
and whether PBGC is accepting appli-
cations for filing as well as other infor-
mation about priority groups and fil-
ing. 

(2) Priority groups. Until not later 
than March 11, 2023, the plan sponsor of 
an eligible multiemployer plan will be 
given priority to file an application if 
the plan is in one of the priority groups 
in paragraphs (d)(2)(i) through (vii) of 
this section, listed in order of higher 
priority group to lower priority group. 
A plan may not file an application ear-
lier than the beginning date specified 
for the plan’s priority group. When ap-
plications for plans in a priority group 
are accepted for filing, PBGC will con-
tinue to accept applications for plans 
in a higher priority group, subject to 
paragraph (d)(1) of this section. 

(i) Priority group 1. A plan is in pri-
ority group 1 if the plan is insolvent or 
is projected to become insolvent under 
section 4245 of ERISA by March 11, 
2022. A plan in priority group 1 may file 
an application beginning on July 9, 
2021. 

(ii) Priority group 2. A plan is in pri-
ority group 2 if the plan has imple-
mented a suspension of benefits under 
section 305(e)(9) of ERISA as of March 
11, 2021; or the plan is expected to be 
insolvent under section 4245 of ERISA 
within 1 year of the date the plan’s ap-

plication was filed. A plan in priority 
group 2 may file an application begin-
ning on January 1, 2022, or such earlier 
date specified on PBGC’s website at 
www.pbgc.gov. 

(iii) Priority group 3. A plan is in pri-
ority group 3 if the plan is in critical 
and declining status (as defined in sec-
tion 305(b)(6) of ERISA) and has 350,000 
or more participants. A plan in priority 
group 3 may file an application begin-
ning on April 1, 2022, or such earlier 
date specified on PBGC’s website at 
www.pbgc.gov. 

(iv) Priority group 4. A plan is in pri-
ority group 4 if the plan is projected to 
become insolvent under section 4245 of 
ERISA by March 11, 2023. A plan in pri-
ority group 4 may file an application 
beginning on July 1, 2022, or such ear-
lier date specified on PBGC’s website 
at www.pbgc.gov. 

(v) Priority group 5. A plan is in pri-
ority group 5 if the plan is projected to 
become insolvent under section 4245 of 
ERISA by March 11, 2026. The date a 
plan in priority group 5 may file an ap-
plication will be specified on PBGC’s 
website at www.pbgc.gov at least 21 
days in advance of such date, and such 
date will be no later than February 11, 
2023. 

(vi) Priority group 6. A plan is in pri-
ority group 6 if the plan is projected by 
PBGC to have a present value of finan-
cial assistance payments under section 
4261 of ERISA that exceeds 
$1,000,000,000 if special financial assist-
ance is not ordered. PBGC will list the 
plans in priority group 6 on its website 
at www.pbgc.gov. The date a plan in 
priority group 6 may file an application 
will be specified on PBGC’s website at 
www.pbgc.gov at least 21 days in ad-
vance of such date, and such date will 
be no later than February 11, 2023. 

(vii) Additional priority groups. PBGC 
may add additional priority groups 
based on other circumstances similar 
to those described for the groups listed 
in paragraphs (d)(2)(i) through (vi) of 
this section. If added, additional pri-
ority groups and the date PBGC will 
begin accepting applications for such 
additional priority groups will be post-
ed in guidance on PBGC’s website at 
www.pbgc.gov. 
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(e) Filing date. An application will be 
considered filed on the date it is sub-
mitted to PBGC if it is signed in ac-
cordance with § 4262.6(b) and meets the 
applicable requirements in paragraph 
(d) of this section, including that it can 
be accommodated in accordance with 
the processing system described in 
paragraph (d)(1) of this section or the 
emergency filing process described in 
paragraph (f) of this section. Other-
wise, the application will not be con-
sidered filed and PBGC will notify the 
applicant that the application was not 
properly filed, and that the application 
must be filed in accordance with the 
processing system and instructions on 
PBGC’s website at www.pbgc.gov. Ref-
erences in this part to a plan’s initial 
application are to the plan’s first appli-
cation that is considered filed. 

(f) Emergency filing. Beginning when 
PBGC accepts applications in priority 
group 2 described in paragraph (d)(2)(ii) 
of this section, and notwithstanding 
the processing system described in 
paragraph (d)(1) of this section, an ap-
plication may be accepted for filing if— 

(1) It is an application for a plan that 
either— 

(i) Is insolvent or expected to be in-
solvent under section 4245 of ERISA 
within 1 year of the date the plan’s ap-
plication was filed; or 

(ii) Has suspended benefits under sec-
tion 305(e)(9) of ERISA as of March 11, 
2021; and 

(2) The filer notifies PBGC before 
submitting the application that the ap-
plication qualifies as an emergency fil-
ing under this paragraph (f) in accord-
ance with instructions on PBGC’s 
website at www.pbgc.gov. 

(g) Lock-in applications. (1) A lock-in 
application described in this paragraph 
(g), clearly and prominently identified 
as such, may be filed for a plan as its 
initial application (thus establishing 
the plan’s base data as provided under 
§ 4262.11(c)). 

(2) A lock-in application must— 
(i) Except as provided in paragraph 

(g)(2)(ii) of this section, be filed after 
March 11, 2023, and on or before Decem-
ber 31, 2025; or 

(ii) Be filed by a plan described in 
paragraphs (d)(2)(v) through (vii) of 
this section in accordance with the 
processing system described in para-

graphs (d)(1)(ii) and (iii) and (d)(2) of 
this section at a time when PBGC is 
not accepting applications for filing 
under paragraph (d)(1)(i) of this sec-
tion. 

(3) The lock-in application must— 
(i) Provide the information in 

§ 4262.7(a)(1) through (3) and in the in-
structions for lock-in applications on 
PBGC’s website at www.pbgc.gov; 

(ii) Be signed in accordance with 
§ 4262.6(b); and 

(iii) Be filed in accordance with para-
graphs (a) through (c) of this section 
and the instructions for lock-in appli-
cations on PBGC’s website at 
www.pbgc.gov. 

(4) A lock-in application for a plan 
that satisfies the requirements of this 
paragraph (g) is considered filed as the 
plan’s initial application and denied for 
incompleteness under § 4262.11(a)(2)(i). 

(h) Informal consultation. Nothing in 
this section prohibits a plan sponsor 
from contacting PBGC informally to 
discuss a potential application for spe-
cial financial assistance. 

§ 4262.11 PBGC action on applications. 

(a) In general. Within 120 days after 
the date an initial, revised, or supple-
mented application for special finan-
cial assistance is properly and timely 
filed, PBGC will— 

(1) Approve the application and no-
tify the plan sponsor of the payment of 
special financial assistance in accord-
ance with § 4262.12; or 

(2) Deny the application because— 
(i) The application is incomplete, and 

notify the plan sponsor of the missing 
information; or 

(ii) An assumption is unreasonable, a 
proposed change in assumption is indi-
vidually unreasonable, or the proposed 
changed assumptions are unreasonable 
in the aggregate, and notify the plan 
sponsor of the reasons for the deter-
mination; or 

(iii) The plan is not an eligible multi-
employer plan, and notify the plan 
sponsor of the reasons the plan fails to 
be eligible for special financial assist-
ance; or 

(3) Fail to act on the application, in 
which case the application is deemed 
approved, and notify the plan sponsor 
of the payment of special financial as-
sistance in accordance with § 4262.12. 
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(b) Incomplete application. PBGC will 
consider an application incomplete 
under paragraph (a)(2)(i) of this section 
unless the application accurately in-
cludes the information required to be 
filed under this part and the special fi-
nancial assistance instructions on 
PBGC’s website at www.pbgc.gov, in-
cluding any additional information 
that PBGC requires under § 4262.6(d). 

(c) Application base data. For an eligi-
ble plan other than a plan described in 
§ 4262.4(g)— 

(1) A plan’s base data are— 
(i) The plan’s SFA measurement date 

as defined under § 4262.2; 
(ii) The plan’s participant census 

data as required to be used under 
§ 4262.4(d); and 

(iii) The plan’s non-SFA interest rate 
and SFA interest rate as determined 
under § 4262.4(e)(1) and (2). 

(2) A plan’s base data are fixed by the 
date the eligible plan’s initial applica-
tion for special financial assistance is 
filed and must be used for any revised 
application for the plan. If the plan was 
not eligible for special financial assist-
ance on such date, the plan’s base data 
will be fixed by the date the plan files 
a revised application and demonstrates 
eligibility for special financial assist-
ance. 

(d) Withdrawn applications. (1) A 
plan’s application for special financial 
assistance may be withdrawn at any 
time before PBGC denies or approves 
the application. 

(2) Any withdrawal of a plan’s appli-
cation must be by written notice to 
PBGC submitted by any person author-
ized to submit an application for the 
plan and in accordance with the special 
financial assistance instructions on 
PBGC’s website at www.pbgc.gov. 

(3) An application submitted for a 
plan after the withdrawal of an appli-
cation is a revised application. 

(e) Denied applications. If PBGC de-
nies a plan’s application, an applica-
tion submitted for a plan after the de-
nial is a revised application. Any re-
vised application must address the rea-
sons cited by PBGC for the denial. 

(f) Revised applications. A plan’s re-
vised application is processed in the 
same way as an initial application and 
must comply with the requirements in 
this part for an initial application ex-

cept that it must use the base data re-
quired in paragraph (c) of this section 
for the initial application. 

(g) Final agency action. PBGC’s deci-
sion on an application for special fi-
nancial assistance under this section is 
a final agency action under § 4003.22(b) 
of this chapter for purposes of judicial 
review under the Administrative Pro-
cedure Act (5 U.S.C. 701 et seq.). 

§ 4262.12 Payment of special financial 
assistance. 

(a) Amount of special financial assist-
ance under this part. The amount of spe-
cial financial assistance to be paid by 
PBGC to or for a plan for which either 
an initial or a revised application for 
special financial assistance is filed on 
or after August 8, 2022, will be the total 
of— 

(1) The amount required as dem-
onstrated by the plan sponsor on the 
application for such special financial 
assistance, determined under § 4262.4 as 
of the SFA measurement date; plus 

(2) Interest on the amount in para-
graph (a)(1) of this section from the 
SFA measurement date to the SFA 
payment date at a rate equal to the in-
terest rate required under § 4262.4(e)(2); 
plus 

(3) The amount owed to PBGC under 
section 4261 of ERISA determined as of 
the SFA payment date; minus 

(4) Financial assistance payments 
under section 4261 of ERISA received 
by the plan between the SFA measure-
ment date and the SFA payment date, 
with interest on each such financial as-
sistance payment from the date thereof 
to the SFA payment date calculated at 
a rate equal to the interest rate re-
quired under § 4262.4(e)(2). 

(b) Amount of special financial assist-
ance under the interim provisions of this 
part. The amount of special financial 
assistance to be paid by PBGC to or for 
a plan for which neither an initial nor 
a revised application for special finan-
cial assistance is filed on or after Au-
gust 8, 2022 and there has not been any 
previous payment of special financial 
assistance, and where a plan’s applica-
tion has not been supplemented, will be 
the total of— 

(1) The amount required as dem-
onstrated by the plan sponsor on the 
application for such special financial 
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assistance, determined under § 4262.4 
(under the terms of this part as in ef-
fect before August 8, 2022) as of the 
SFA measurement date; plus 

(2) Interest on the amount in para-
graph (b)(1) of this section from the 
SFA measurement date to the SFA 
payment date at a rate equal to the in-
terest rate required under § 4262.4(e)(1); 
plus 

(3) The amount owed to PBGC under 
section 4261 of ERISA determined as of 
the SFA payment date; minus 

(4) Financial assistance payments 
under section 4261 of ERISA received 
by the plan between the SFA measure-
ment date and the SFA payment date, 
with interest on each such financial as-
sistance payment from the date thereof 
to the SFA payment date calculated at 
a rate equal to the interest rate re-
quired under § 4262.4(e)(1). 

(c) Amount of additional special finan-
cial assistance under supplemented appli-
cation. The amount of additional spe-
cial financial assistance to be paid by 
PBGC to or for a plan where the plan 
has received a prior payment of special 
financial assistance under the terms of 
this part as in effect before August 8, 
2022 will be the total of— 

(1) The amount required as dem-
onstrated by the plan sponsor on the 
application for such special financial 
assistance (including any supple-
mented application filed after the prior 
payment of special financial assist-
ance), determined under § 4262.4 as of 
the SFA measurement date; minus 

(2) The amount required as dem-
onstrated by the plan sponsor on the 
application for such special financial 
assistance, determined under § 4262.4 
(under the terms of this part as in ef-
fect before August 8, 2022) as of the 
SFA measurement date; plus 

(3) Interest on the excess of the 
amount in paragraph (c)(1) of this sec-
tion over the amount in paragraph 
(c)(2) of this section from the SFA 
measurement date to the payment date 
of the additional special financial as-
sistance at a rate equal to the interest 
rate required under § 4262.4(e)(2). 

(d) Payment instructions. The plan 
must include in its application pay-
ment instructions in accordance with 
the special financial assistance in-
structions on PBGC’s website at 

www.pbgc.gov. PBGC may request addi-
tional information from the plan re-
lated to PBGC’s payment of special fi-
nancial assistance. Payment will be 
considered made by PBGC when, in ac-
cordance with the payment instruc-
tions in the application, PBGC no 
longer has ownership of the amount 
being paid. Any adjustment for delay 
will be borne by PBGC only to the ex-
tent that it arises while PBGC has 
ownership of the funds. 

(e) Repayment of traditional financial 
assistance. If a plan described in para-
graph (a) or (b) of this section has an 
obligation to repay financial assistance 
under section 4261 of ERISA, PBGC 
will— 

(1) Issue a written demand for repay-
ment of financial assistance when the 
application is approved; and 

(2) Deduct the amount of financial 
assistance, including interest, that the 
plan owes PBGC from the special finan-
cial assistance before payment to the 
plan. 

(f) Date of payment of special financial 
assistance. (1) Special financial assist-
ance issued by PBGC will be paid as 
soon as practicable upon approval of 
the plan’s special financial assistance 
application but not later than the ear-
lier of— 

(i) Ninety days after a plan’s special 
financial assistance application is ap-
proved by PBGC or deemed approved 
under § 4262.11(a)(3); or 

(ii) September 30, 2030. 

(2) References in this section to the 
SFA payment date are to the date 
PBGC sends payment of special finan-
cial assistance, not the bank settle-
ment date. 

(g) Manner of payment. The payment 
of special financial assistance to a plan 
will be made by PBGC in a lump sum 
or substantially so and is not a loan 
subject to repayment obligations. Not-
withstanding the preceding sentence, 
the following payment obligations 
apply: 

(1) Special financial assistance is 
subject to recalculation or adjustment 
to correct a clerical or arithmetic 
error. PBGC will, and plans must, 
make payments as needed to reflect 
any such recalculation or adjustment 
in a timely manner. 
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(2) If PBGC determines that a pay-
ment for special financial assistance to 
a plan exceeded the amount to which 
the plan was entitled, any excess pay-
ment constitutes a debt to the Federal 
Government. If not paid within 90 cal-
endar days after demand, PBGC may 
reduce the debt by any action per-
mitted by Federal statute. Except 
where otherwise provided by statutes 
or regulations, PBGC will charge inter-
est and other amounts permitted on an 
overdue debt in accordance with the 
Federal Claims Collection Standards 
(31 CFR parts 900 through 999). The 
date from which interest is computed 
is not extended by litigation or the fil-
ing of any form of appeal. 

§ 4262.13 Restrictions on special finan-
cial assistance. 

(a) In general. A plan that receives 
special financial assistance must be ad-
ministered in accordance with the re-
strictions in this section and in 
§ 4262.14. 

(b) Restrictions and use of SFA. Special 
financial assistance received, and any 
earnings thereon— 

(1) May be used by the plan only to 
make benefit payments and pay admin-
istrative expenses; 

(2) Must be segregated from other 
plan assets as described in § 4262.14(a); 

(3) May be used before other plan as-
sets are used to make benefit payments 
and pay administrative expenses; and 

(4) Must be invested in investment 
grade bonds or other investments as 
permitted by PBGC in § 4262.14. 

§ 4262.14 Permissible investments of 
special financial assistance. 

(a) A plan that receives special finan-
cial assistance must segregate special 
financial assistance assets and earn-
ings thereon (‘‘amounts attributable to 
special financial assistance’’) in an ac-
count that is separate from the plan’s 
non-special financial assistance assets 
and that is invested consistent with 
the investment requirements of this 
section. 

(b) Permissible investments for 
amounts attributable to special finan-
cial assistance are— 

(1) Investments in return-seeking as-
sets as described under paragraph (c) of 
this section, not to exceed 33 percent of 

amounts attributable to special finan-
cial assistance measured using fair 
market value as of— 

(i) Each day the plan purchases re-
turn-seeking assets, other than 
through the automatic re-purchase of 
capital gains and reinvestment of divi-
dends; and 

(ii) At least one day during every 
rolling period of 12 consecutive months 
beginning from the date the plan re-
ceives special financial assistance. 

(2) Investments in investment grade 
fixed income securities and cash as de-
scribed in paragraph (d) of this section 
for all other amounts attributable to 
special financial assistance. 

(c) For purposes of this section, in-
vestments in return-seeking assets are in-
vestments in— 

(1) Common stock that is denomi-
nated in U.S. dollars and registered 
under section 12(b) of the Securities 
Exchange Act of 1934. 

(2) Shares held in a permissible fund 
vehicle described in paragraph (g) of 
this section that abides by an invest-
ment policy that restricts investment 
predominantly to equity securities reg-
istered under section 12(b) of the Secu-
rities Exchange Act of 1934, U.S. Treas-
ury securities with less than one year 
to maturity date, cash and cash 
equivalents described in paragraph 
(d)(5) of this section, and money mar-
ket funds described in paragraph (d)(6) 
of this section. 

(3) A debt security that has been re-
sold in an offering pursuant to 17 CFR 
230.144A (Rule 144A under the Securi-
ties Act of 1933), is investment grade as 
described under paragraph (f) of this 
section, and has not been issued by a 
foreign issuer as defined under 17 CFR 
240.3b–4(b). 

(4) A debt instrument, as described 
under paragraph (d) of this section, 
that is no longer investment grade if it 
was investment grade as described 
under paragraph (f) of this section 
when purchased by the plan for the 
portion of special financial assistance 
invested in investment grade fixed in-
come securities. 

(d) For purposes of this section, in-
vestments in investment grade fixed in-
come securities and cash are investments 
in— 
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(1) A bond or other debt security that 
pays a fixed amount or fixed rate of in-
terest, is denominated in U.S. dollars, 
sold in an offering registered under the 
Securities Act of 1933, and is invest-
ment grade as described under para-
graph (f) of this section. 

(2) Shares held in a permissible fund 
vehicle described under paragraph (g) 
of this section that abides by an invest-
ment policy that restricts investment 
predominantly to securities described 
in this paragraph (d) that are denomi-
nated in U.S. dollars and are invest-
ment grade as defined under paragraph 
(f) of this section. 

(3) Securities issued, guaranteed or 
sponsored by the U.S. Government or 
its designated agencies as required to 
be entered as government securities on 
the Form 5500 Schedule H. 

(4) Municipal securities defined in 
section 3(a)(29) of the Securities Ex-
change Act of 1934 that are investment 
grade as defined under paragraph (f) of 
this section. 

(5) Noninterest-bearing cash and in-
terest-bearing cash equivalents as re-
quired to be entered on the Form 5500 
Schedule H. 

(6) Money market funds regulated 
pursuant to 17 CFR 270.2a–7 (Rule 2a–7 
under the Investment Company Act of 
1940). 

(e) Fixed income securities described 
under paragraph (d) of this section 
must be considered investment grade 
(as described under paragraph (f) of 
this section) by a fiduciary, within the 
meaning of section 3(21) of ERISA, who 
is or seeks the advice of an experienced 
investor (such as an Investment Ad-
viser registered under section 203 of the 
Investment Advisers Act of 1940). 

(f) Investment grade means securities 
for which the issuer (or obligor) has at 
least adequate capacity to meet the fi-
nancial commitments under the secu-
rity for the projected life of the asset 
or exposure. For purposes of this para-
graph (f), adequate capacity to meet fi-
nancial commitments means that the 
risk of default by the issuer (or obligor) 
is low and the full and timely repay-
ment of principal and interest on the 
security is expected. 

(g) Permissible fund vehicle means an 
investment company or collective 
trust, that is— 

(1) An open-end investment company 
registered on Form N–1A under section 
8 of the Investment Company Act of 
1940; or 

(2) A unit investment trust (as de-
fined in section 4(2) of the Investment 
Company Act of 1940 and registered 
under section 8 of such Act) the shares 
of which are listed and traded on a na-
tional securities exchange, and that 
has been formed and operates under an 
exemptive order granted by the U.S. 
Securities and Exchange Commission; 
or 

(3) A collective trust fund that is 
maintained by a bank or trust com-
pany and that has been formed and op-
erates pursuant to an exemption under 
section 3(c)(11) of the Investment Com-
pany Act of 1940. 

(h) Permissible investments must not 
be supplemented by, and permissible 
fund vehicles cannot include, deriva-
tives or otherwise be leveraged in a 
way that could increase the risk of the 
permissible investment beyond the risk 
associated with the market value of 
the un-leveraged permissible invest-
ment. Any notional derivative expo-
sure, other than exposure gained 
through a permissible fund vehicle de-
scribed under paragraph (g) of this sec-
tion, must be supported by liquid as-
sets that are cash or cash equivalents 
denominated in U.S. dollars. 

(i) This section is applicable to a plan 
that applies or has applied for special 
financial assistance under this part. 
Notwithstanding the preceding sen-
tence, for a plan that received special 
financial assistance under this part in 
effect before August 8, 2022, this sec-
tion will not apply unless and until the 
plan files a supplemented application 
under this part. Before the date that 
the plan files a supplemented applica-
tion under this part, the rules under 
this section in effect before August 8, 
2022 apply. 

§ 4262.15 Reinstatement of benefits 
previously suspended. 

(a) In accordance with guidance 
issued by the Secretary of the Treasury 
under section 432(k) of the Code, a plan 
with benefits that were suspended 
under section 305(e)(9) or 4245(a) of 
ERISA must: 
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(1) Reinstate any benefits that were 
suspended for participants and bene-
ficiaries effective as of the first month 
in which the special financial assist-
ance is paid to the plan; and 

(2) Make payments equal to the 
amounts of benefits previously sus-
pended to any participants or bene-
ficiaries who are in pay status as of the 
date that the special financial assist-
ance is paid. 

(b) A plan must make the payments 
in paragraph (a)(2) of this section ei-
ther in: 

(1) A single lump sum no later than 3 
months after the date that the special 
financial assistance is paid to the plan; 
or 

(2) Equal monthly installments over 
a period of 5 years, with the first in-
stallment paid no later than 3 months 
after the date that the special financial 
assistance is paid to the plan, with no 
installment payment adjusted for in-
terest. 

(c) The plan sponsor of a plan with 
benefits that were suspended under sec-
tion 305(e)(9) or 4245(a) of ERISA must 
issue a notice of reinstatement to par-
ticipants and beneficiaries whose bene-
fits were previously suspended and 
then reinstated in accordance with sec-
tion 4262(k) of ERISA and section 
432(k) of the Code. The requirements 
for the notice are in notice of rein-
statement instructions available on 
PBGC’s website at www.pbgc.gov. 

§ 4262.16 Conditions for special finan-
cial assistance. 

(a) In general. A plan that receives 
special financial assistance must be ad-
ministered in accordance with the con-
ditions in this section. 

(b) Benefit increases. This paragraph 
(b) applies to benefits and benefit in-
creases described in section 4022A(b)(1) 
of ERISA without regard to the time 
the benefit or benefit increase has been 
in effect. This paragraph (b) does not 
apply to the reinstatement of benefits 
that were suspended under section 
305(e)(9) or 4245(a) of ERISA (as pro-
vided under § 4262.15) or a restoration of 
benefits under 26 CFR 1.432(e)(9)–1(e)(3). 

(1) Retrospective. A benefit or benefit 
increase must not be adopted during 
the SFA coverage period if it is in 
whole or in part attributable to service 

accrued or other events occurring be-
fore the adoption date of the amend-
ment. 

(2) Prospective. A benefit or benefit 
increase must not be adopted during 
the SFA coverage period unless— 

(i) The plan actuary certifies that 
employer contribution increases pro-
jected to be sufficient to pay for the 
benefit increase have been adopted or 
agreed to; and 

(ii) Those increased contributions 
were not included in the determination 
of the special financial assistance. 

(3) Request for exception. No earlier 
than 10 years after the end of the plan 
year in which the plan receives pay-
ment of special financial assistance 
under § 4262.12, the plan sponsor may 
request approval from PBGC for an ex-
ception from the conditions under 
paragraphs (b)(1) and (2) of this section 
by demonstrating to the satisfaction of 
PBGC that, taking into account the 
value of the proposed benefit or benefit 
increase, the plan will avoid insol-
vency. A request for PBGC approval of 
a proposed benefit or benefit increase 
must be submitted by the plan sponsor 
or its duly authorized representative 
and must contain all of the following 
identifying, actuarial, and financial in-
formation: 

(i) Name, address, email, and tele-
phone number of the plan sponsor and 
the plan sponsor’s authorized rep-
resentatives, if any. 

(ii) The nine-digit employer identi-
fication number (EIN) assigned to the 
plan sponsor by the IRS and the three- 
digit plan identification number (PN) 
assigned to the plan by the plan spon-
sor, and, if different, the EIN and PN 
last filed with PBGC. If an EIN or PN 
has not been assigned, that should be 
indicated. 

(iii) A certification by the enrolled 
actuary that the plan or any of its 
component parts received special fi-
nancial assistance and the most recent 
value of special financial assistance as-
sets. 

(iv) The EIN assigned to the plan 
sponsor by the IRS and the PN as-
signed to the plan by the plan sponsor 
of the plan that applied for special fi-
nancial assistance, if not the same as 
the EIN and PN in paragraph (b)(3)(ii) 
of this section. 
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(v) A copy of the proposed benefit or 
benefit increase amendment. 

(vi) Most recent plan document or re-
statement of the plan document and all 
subsequent amendments adopted (if 
any). 

(vii) A copy of the most recent actu-
arial valuation performed for the plan 
before the date of the plan’s submission 
of a request for approval under this 
paragraph (b)(3), and the actuarial 
valuation performed for each of the 2 
plan years immediately preceding the 
most recent actuarial valuation. 

(viii) A copy of the plan actuary’s 
most recent certification under section 
305(b)(3) of ERISA, including a detailed 
description of the assumptions used in 
the certification, and the basis under 
which they were determined. The de-
scription must include information 
about the assumptions used for the 
projection of future contributions, 
withdrawal liability payments, and in-
vestment returns, and any other as-
sumption that may have a material ef-
fect on projections. 

(ix) A statement certified by an en-
rolled actuary of the effect of the pro-
posed benefit or benefit increase on the 
plan’s existing benefit formula and 
benefit amount, and a demonstration 
that the expected contributions equal 
or exceed the estimated amount nec-
essary, taking into account the pro-
posed benefit or benefit increase, to 
satisfy the minimum funding require-
ment of section 431 of the Code. 

(x) A detailed statement certified by 
an enrolled actuary that the plan is 
projected to avoid insolvency, taking 
into account the value of the proposed 
benefit or benefit increase. The state-
ment must include the basis for the 
conclusion, supporting data, calcula-
tions, assumptions, a description of the 
methodology, the basis for assumptions 
used, and the present value of the pro-
posed benefit or benefit increase. The 
statement must also specify the 
amount of the change in the minimum 
required contribution under section 431 
of the Code attributable to the pro-
posed benefit or benefit increase for 
the first full plan year in which it is in 
effect, including the change in normal 
cost, the change in actuarial accrued 
liability and the annual amortization 

amount associated with the change in 
actuarial accrued liability. 

(xi) The statement in paragraph 
(b)(3)(x) of this section must include an 
exhibit showing the annual cash flow 
projection for the plan for 30 years be-
ginning on or after the proposed adop-
tion date of the amendment. The cash 
flow projection should use an open 
group valuation. Annual cash flow pro-
jections must reflect the following in-
formation: 

(A) Fair market value of assets as of 
the beginning of the year, splitting the 
assets by special financial assistance 
and non-special financial assistance 
amounts. 

(B) Contributions and withdrawal li-
ability payments made and expected to 
be made to the plan taking into ac-
count a reasonable allowance for 
amounts considered uncollectible. 

(C) Plan level benefit payments orga-
nized by participant type (e.g., active, 
retiree, terminated vested) for the pro-
jection period. 

(D) Administrative expenses for the 
projection period. 

(E) Assumed investment return sepa-
rately for special financial assistance 
and non-special financial assistance 
amounts. 

(F) Fair market value of assets as of 
the end of the year. 

(xii) The present value of accrued 
benefits. 

(xiii) Any additional information 
PBGC determines it needs to review a 
request for approval of a proposed 
amendment, including any adjustments 
to assumptions required by PBGC in its 
review of whether the plan is projected 
to avoid insolvency. 

(c) Allocation of plan assets. During 
the SFA coverage period, plan assets, 
including special financial assistance, 
must be invested in investment grade 
fixed income as described in § 4262.14(d) 
sufficient to pay for at least 1 year (or 
until the date the plan is projected to 
become insolvent, if earlier) of pro-
jected benefit payments and adminis-
trative expenses, taking into account 
the limitations on derivatives and le-
verage in § 4262.14(h). 

(d) Contribution decreases. (1) During 
the SFA coverage period, the contribu-
tions to a plan that receives special fi-
nancial assistance required for each 
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contribution base unit must not be less 
than, and the definition of the con-
tribution base units used must not be 
different from, those set forth in col-
lective bargaining agreements or plan 
documents (including contribution in-
creases to the end of the collective bar-
gaining agreements) in effect on March 
11, 2021, unless the plan sponsor deter-
mines that the change lessens the risk 
of loss to plan participants and bene-
ficiaries and, if the contribution reduc-
tion affects over $10 million of annual 
contributions and over 10 percent of all 
employer contributions, PBGC also de-
termines that the change lessens the 
risk of loss to plan participants and 
beneficiaries. 

(2) A request for PBGC approval of a 
proposed contribution change that af-
fects over $10 million of annual con-
tributions and over 10 percent of all 
employer contributions must be sub-
mitted by the plan sponsor or its duly 
authorized representative and must 
contain all of the following informa-
tion: 

(i) Name, address, email, and tele-
phone number of the plan sponsor and 
the plan sponsor’s authorized rep-
resentatives, if any. 

(ii) The nine-digit employer identi-
fication number (EIN) assigned to the 
plan sponsor by the IRS and the three- 
digit plan identification number (PN) 
assigned to the plan by the plan spon-
sor, and, if different, the EIN and PN 
last filed with PBGC. If an EIN or PN 
has not been assigned, that should be 
indicated. 

(iii) Name, address, email, and tele-
phone number of the contributing em-
ployer for which the proposed contribu-
tion change is being submitted, and the 
employer’s authorized representatives, 
if any. 

(iv) Names and addresses of each con-
trolled group member of the contrib-
uting employer identified in paragraph 
(d)(2)(ii) of this section, along with a 
chart depicting the structure of the 
controlled group by entity and its own-
ership with ownership percentage. 

(v) Audited financial statements (in-
come statement, balance sheet, 
cashflow statement, and notes) for the 
contributing employer and the con-
trolled group including the contrib-
uting employer, if available, for the 

most recent 4 years, or, if audited fi-
nancial statements were not prepared, 
unaudited financial statements, a 
statement explaining why audited 
statements are not available, and tax 
returns with all schedules for the most 
recent 4 years available. The financial 
statement submissions must: 

(A) Identify the cash contributions to 
the multiemployer plan for which the 
contributing employer is seeking con-
tribution relief; 

(B) Identify all outstanding indebted-
ness, including the name of the lender, 
the amount of the outstanding loan, 
scheduled repayments interest rate, 
collateral, significant covenants, and 
whether the loan is in default; 

(C) Identify and explain any material 
changes in financial position since the 
date of the last financial statement; 

(D) To the extent that the contrib-
uting employer has undergone or is in 
the process of undergoing a partial liq-
uidation, estimate the sales, gross prof-
it, and operating profit that would 
have been reported for each of the 3 
years covered by the financial state-
ment for only that portion of the busi-
ness that is currently expected to con-
tinue; and 

(E) State the estimated liquidation 
values for any assets related to discon-
tinued operations or operations that 
are not expected to continue, along 
with the sources for the estimates. 

(vi) Projected financial statements 
(income statement, balance sheet, cash 
flow statement) for the current year 
and the following 4 years as well as the 
key assumptions underlying those pro-
jections and a justification for the rea-
sonableness for each of those key as-
sumptions. The projections must in-
clude: 

(A) All business or operating plans 
prepared by or for management, includ-
ing all explanatory text and schedules; 

(B) All financial submissions, if any, 
made within the prior 3 years to a fi-
nancial institution, government agen-
cy, or investment banker in support of 
possible outside financing or sale of the 
business; 

(C) All recent financial analyses done 
by an outside party with a certification 
by the employer’s chief executive offi-
cer that the information on which each 
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analysis is based is accurate and com-
plete; and 

(D) Any other relevant information. 

(vii) Description of events leading to 
the current financial distress. 

(viii) Description of financial and 
operational restructuring actions 
taken to address financial distress, in-
cluding cost cutting measures, em-
ployee count or compensation reduc-
tions, creditor concessions obtained, 
and any other restructuring efforts un-
dertaken; also, indicate whether any 
new profit-sharing or other retirement 
plan has been or will be established or 
if benefits under any such existing plan 
will be increased. 

(ix) Any additional information 
PBGC determines it needs to review a 
request for approval of a proposed con-
tribution change. 

(e) Allocating contributions and other 
practices—(1) In general. During the 
SFA coverage period, a decrease in the 
proportion of income or an increase in 
the proportion of expenses allocated to 
a plan that receives special financial 
assistance pursuant to a written or 
oral agreement or practice (other than 
a written agreement in existence on 
March 11, 2021, to the extent not subse-
quently amended or modified) under 
which the income or expenses are di-
vided or to be divided between a plan 
that receives special financial assist-
ance and one or more other employee 
benefit plans is prohibited. The prohi-
bition in the preceding sentence does 
not apply to a good faith allocation of: 

(i) Contributions pursuant to a reci-
procity agreement; 

(ii) Costs of securing shared space, 
goods, or services, where such alloca-
tion does not constitute a prohibited 
transaction under ERISA or is exempt 
from such prohibited transaction provi-
sions pursuant to section 408(b)(2) or 
408(c)(2) of ERISA, or pursuant to a 
specific prohibited transaction exemp-
tion issued by the Department of Labor 
under section 408(a) of ERISA; 

(iii) The actual cost of services pro-
vided to the plan by an unrelated third 
party; or 

(iv) Contributions where the con-
tributions to a plan that receives spe-
cial financial assistance required for 
each base unit are not reduced, except 

as otherwise permitted by paragraph 
(d) of this section. 

(2) Request for exception. No earlier 
than 5 years after the end of the plan 
year in which the plan receives pay-
ment of special financial assistance 
under § 4262.12, the plan sponsor may 
request approval from PBGC for an ex-
ception from the conditions under 
paragraph (e) of this section by dem-
onstrating to the satisfaction of PBGC 
that, taking into account the value of 
any proposed reallocation of contribu-
tions, the plan will avoid insolvency, 
that the reallocation is needed due to a 
significant increase in health benefit 
costs due to a change in Federal law 
which goes into effect after March 11, 
2021, that the reallocation is no more 
than a 10 percent reduction in the 
amount of the contribution rate nego-
tiated on or before March 11, 2021, that 
is allocable to the pension plan, and 
that the reallocation relating to any 
change in Federal law is for no more 
than 5 years. A continuation of the re-
allocation of contributions relating to 
any change in Federal law after the 
initial reallocation beyond 5 years 
must satisfy the requirement for a con-
tribution decrease under paragraph (d) 
of this section. A subsequent change in 
Federal law causing a significant in-
crease in health benefit costs is a sepa-
rate event for purposes of applying this 
exception, except that a plan may re-
allocate contributions under this ex-
ception from the conditions under 
paragraph (e) of this section for no 
more than 10 years cumulatively for all 
reallocation requests during the SFA 
coverage period. A request for PBGC 
approval of a proposed reallocation of 
contributions must be submitted by 
the plan sponsor or its duly authorized 
representative and must contain all of 
the following identifying, actuarial, 
and financial information: 

(i) Name, address, email, and tele-
phone number of the plan sponsor and 
the plan sponsor’s authorized rep-
resentatives, if any. 

(ii) The nine-digit employer identi-
fication number (EIN) assigned to the 
plan sponsor by the IRS and the three- 
digit plan identification number (PN) 
assigned to the plan by the plan spon-
sor, and, if different, the EIN and PN 
last filed with PBGC. If an EIN or PN 
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has not been assigned, that should be 
indicated. 

(iii) A certification by the enrolled 
actuary that the plan or any of its 
component parts received special fi-
nancial assistance and the most recent 
value of special financial assistance as-
sets. 

(iv) The EIN assigned to the plan 
sponsor by the IRS and the PN as-
signed to the plan by the plan sponsor 
of the plan that applied for special fi-
nancial assistance, if not the same as 
the EIN and PN in paragraph (e)(2)(ii) 
of this section. 

(v) A copy of the proposed realloca-
tion of contributions amendment. 

(vi) Most recent plan document or re-
statement of the plan document and all 
subsequent amendments adopted (if 
any). 

(vii) A copy of the most recent actu-
arial valuation performed for the plan 
before the date of the plan’s submission 
of a request for approval under this 
paragraph (e)(2), and the actuarial 
valuation performed for each of the 2 
plan years immediately preceding the 
most recent actuarial valuation. 

(viii) A copy of the plan actuary’s 
most recent certification under section 
305(b)(3) of ERISA, including a detailed 
description of the assumptions used in 
the certification, and the basis under 
which they were determined. The de-
scription must include information 
about the assumptions used for the 
projection of future contributions, 
withdrawal liability payments, and in-
vestment returns, and any other as-
sumption that may have a material ef-
fect on projections. 

(ix) A statement certified by an en-
rolled actuary of the effect of the pro-
posed reallocation of contributions on 
the plan’s existing contributions, and a 
demonstration that the expected con-
tributions equal or exceed the esti-
mated amount necessary, taking into 
account the proposed reallocation of 
contributions, to satisfy the minimum 
funding requirement of section 431 of 
the Code. 

(x) A detailed statement certified by 
an enrolled actuary that the plan is 
projected to avoid insolvency, taking 
into account the value of the proposed 
reallocation of contributions. The 
statement must include the basis for 

the conclusion, supporting data, cal-
culations, assumptions, a description 
of the methodology, the basis for as-
sumptions used, and the present value 
of the proposed reallocation of con-
tributions. 

(xi) The statement in paragraph 
(e)(2)(x) of this section must include an 
exhibit showing the annual cash flow 
projection for the plan for 30 years be-
ginning on or after the proposed adop-
tion date of the amendment. The cash 
flow projection should use an open 
group valuation. Annual cash flow pro-
jections must reflect the following in-
formation: 

(A) Fair market value of assets as of 
the beginning of the year, splitting the 
assets by special financial assistance 
and non-special financial assistance 
amounts. 

(B) Contributions and withdrawal li-
ability payments expected to be made 
to the plan taking into account a rea-
sonable allowance for amounts consid-
ered uncollectible. 

(C) Plan level benefit payments orga-
nized by participant type (e.g., active, 
retiree, terminated vested) for the pro-
jection period. 

(D) Administrative expenses for the 
projection period. 

(E) Assumed investment return sepa-
rately for special financial assistance 
and non-special financial assistance 
amounts. 

(F) Fair market value of assets as of 
the end of the year. 

(xii) The present value of accrued 
benefits. 

(xiii) A demonstration that the re-
allocation is needed due to a signifi-
cant increase in health benefit costs 
due to a change in Federal law, that 
the reallocation is no more than a 10 
percent reduction in the amount of the 
contribution rate negotiated on or be-
fore March 11, 2021, going to the pen-
sion plan, and that the reallocation is 
for no more than 5 years for a realloca-
tion request relating to any single 
change in Federal law and no more 
than 10 years cumulatively for all re-
allocation requests during the plan’s 
SFA coverage period. 

(xiv) Any additional information 
PBGC determines it needs to review a 
request for approval of a proposed 
amendment, including any adjustments 
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to assumptions required by PBGC in its 
review of whether the plan is projected 
to avoid insolvency. 

(f) Transfer or merger. During the SFA 
coverage period, a plan must not en-
gage in a transfer of assets or liabil-
ities (including a spinoff) or merger ex-
cept with PBGC’s approval. Notwith-
standing anything to the contrary in 29 
CFR part 4231, the plans involved in 
the transaction must request approval 
from PBGC. 

(1) In general. PBGC will approve a 
proposed transfer of assets or liabilities 
(including a spinoff) or merger if PBGC 
determines that the transaction com-
plies with section 4231(a)–(d) of ERISA 
and that the transaction, or the larger 
transaction of which the transfer or 
merger is a part, does not unreasonably 
increase PBGC’s risk of loss with re-
spect to any plan involved in the trans-
action, and is not reasonably expected 
to be adverse to the overall interests of 
the participants and beneficiaries of 
any of the plans involved in the trans-
action. 

(2) Request for approval. A request for 
approval of a proposed transfer of as-
sets or liabilities (including a spinoff) 
or merger must be submitted by the 
plan sponsor or its duly authorized rep-
resentative and must contain the infor-
mation that must be submitted with a 
notice of merger or transfer and a re-
quest for a compliance determination 
under subpart A of part 4231 of this 
chapter and all of the following infor-
mation for each of the plans involved 
in the transaction: 

(i) A certification by the enrolled ac-
tuary that the plan or any of its com-
ponent parts received special financial 
assistance and the most recent value of 
special financial assistance assets. 

(ii) A copy of the actuarial valuation 
performed for each of the 2 plan years 
before the most recent actuarial valu-
ation filed in accordance with § 4231.9(f) 
of this chapter. 

(iii) A copy of the plan actuary’s 
most recent certification under section 
305(b)(3) of ERISA, including a detailed 
description of the assumptions used in 
the certification, and the basis under 
which they were determined. The de-
scription must include information 
about the assumptions used for the 
projection of future contributions, 

withdrawal liability payments, and in-
vestment returns, and any other as-
sumption that may have a material ef-
fect on projections. 

(iv) A detailed narrative description 
demonstrating that the transaction 
does not unreasonably increase PBGC’s 
risk of loss with respect to any plan in-
volved in the transaction. The nar-
rative must be supported by a detailed 
determination certified by the enrolled 
actuary of the present value of finan-
cial assistance under section 4261 of 
ERISA which is calculated using the 
guaranteed benefits and administrative 
expenses presented in the cash flow 
projections under paragraph (f)(2)(v) of 
this section, discounted using interest 
rates published under section 4044 of 
ERISA. The certification must include 
supporting data, calculations, assump-
tions, a description of the method-
ology, the basis for assumptions used, 
and the projected date of insolvency. 

(v) The statement in paragraph 
(f)(2)(iv) of this section must include an 
exhibit showing the annual cash flow 
projections for each plan before and 
after the transaction, through the year 
that each plan pays its last dollar of 
benefit (but not to exceed 100 years). 
The cash flow projection should use an 
open group valuation until the plan 
reaches insolvency. Annual cash flow 
projections must reflect the following 
information: 

(A) Fair market value of assets as of 
the beginning of the year, splitting the 
assets by special financial assistance 
and non-special financial assistance 
amounts. 

(B) Contributions and withdrawal li-
ability payments taking into account a 
reasonable allowance for amounts con-
sidered uncollectible. 

(C) Plan level benefit payments orga-
nized by participant type (e.g., active, 
retiree, terminated vested) for the pro-
jection period. 

(D) Guaranteed benefits payable post 
insolvency by participant type (e.g., ac-
tive, retiree, terminated vested). 

(E) Administrative expenses for the 
projection period. 

(F) Assumed investment return sepa-
rately for special financial assistance 
and non-special financial assistance 
amounts. 
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(G) Fair market value of assets as of 
the end of the year. 

(vi) If the plan requests that PBGC 
approve that a waiver of the conditions 
in paragraph (b)(1) of this section (ret-
rospective benefits), paragraph (d) of 
this section (contribution decreases), 
and the condition in paragraph (e) of 
this section relating to allocating con-
tributions and other income applies to 
the merged plan, a demonstration that 
the requirements for a waiver in para-
graph (f)(4) of this section are met. 

(vii) A detailed narrative description 
with supporting documentation dem-
onstrating that the transaction is not 
reasonably expected to be adverse to 
the overall interests of the participants 
and beneficiaries of any of the plans in-
volved in the transaction. The nar-
rative description and supporting docu-
mentation must consider the projected 
month and year of plan insolvency for 
each of the plans before and after the 
transaction. 

(viii) Any additional information 
PBGC determines it needs to review a 
request for approval of a proposed 
transfer of assets or liabilities (includ-
ing a spinoff) or merger. 

(3) Application of conditions with re-
spect to an approved transfer or merger. If 
PBGC approves a transfer of assets and 
liabilities (that is not a merger) from a 
plan that receives special financial as-
sistance to another plan (the transferee 
plan) under this paragraph (f), the re-
strictions and conditions that apply to 
the plan that receives special financial 
assistance will also apply to the trans-
feree plan as determined by PBGC as a 
condition of the approval. If PBGC ap-
proves a merger under this paragraph 
(f), the restrictions and conditions that 
apply to a plan that receives special fi-
nancial assistance will apply after the 
merger as follows: 

(i) The restrictions in §§ 4262.13(b) and 
4262.14 and the conditions in this para-
graph (f) (transfer or merger), para-
graph (h) of this section (withdrawal li-
ability settlement), paragraph (i) of 
this section (annual compliance state-
ment), and paragraph (j) of this section 
(audit) apply to the merged plan. 

(ii) The conditions in paragraph (b)(2) 
of this section (prospective benefit in-
crease), paragraph (c) of this section 
(allocation of plan assets), and para-

graph (e) of this section relating to al-
locating expenses do not apply to the 
merged plan. 

(iii) In the absence of a waiver de-
scribed in paragraph (f)(4) of this sec-
tion, the condition in paragraph (b)(1) 
of this section (retrospective benefit 
increase) continues to apply to partici-
pants in the plan that received special 
financial assistance before the merger, 
the condition in paragraph (d) of this 
section (contribution decreases) con-
tinues to apply to employers who had 
an obligation to contribute to the plan 
that received special financial assist-
ance before the merger, and the condi-
tion in paragraph (e) of this section re-
lating to allocating contributions and 
other income continues to apply to 
contributions or income relative to the 
plan that received special financial as-
sistance before the date of the merger. 

(iv) For the condition described in 
paragraph (g)(1) of this section (with-
drawal liability interest assumption), 
the merged plan must use the interest 
assumptions in appendix B to part 4044 
of this chapter to determine the un-
funded vested benefits that arose under 
the plan that received special financial 
assistance before the date of the merg-
er for purposes of allocating unfunded 
vested benefits under subpart D of part 
4211 of this chapter and determining 
withdrawal liability for employers that 
participated in that plan. 

(v) For the condition described in 
paragraph (g)(2) of this section (with-
drawal liability amount of special fi-
nancial assistance required to be 
phased in), the merged plan must apply 
the special financial assistance phase- 
in condition to determine the unfunded 
vested benefits that arose under the 
plan that received special financial as-
sistance before the date of the merger 
for purposes of allocating unfunded 
vested benefits under subpart D of part 
4211 of this chapter and determining 
withdrawal liability for employers that 
participated in that plan. 

(4) Waiver of conditions with respect to 
an approved merger. A plan may request 
a waiver of the condition in paragraph 
(b)(1) of this section (retrospective ben-
efit increase), paragraph (d) of this sec-
tion (contribution decreases), and the 
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condition in paragraph (e) of this sec-
tion relating to allocating contribu-
tions and other income for the merged 
plan in the plan’s request for PBGC’s 
approval of a merger pursuant to para-
graph (f)(1) of this section. If any of the 
plans involved in the merger engage in 
multiple transactions in any 1-year pe-
riod, the transactions will be consid-
ered in the aggregate. The plan’s appli-
cation must demonstrate the following 
requirements for a waiver— 

(i) The total current value of assets 
of the plans that received special finan-
cial assistance before the merger must 
be 25 percent or less of the total cur-
rent value of assets of the merged plan, 
calculated using the current value of 
assets most recently required before 
the merger to be entered by the plans 
on the Form 5500 Schedule MB. 

(ii) The total current liability of the 
plans that received special financial as-
sistance before the merger must be 25 
percent or less of the total current li-
ability of the merged plan, calculated 
using the current liability most re-
cently required before the merger to be 
entered by the plans on the Form 5500 
Schedule MB. 

(iii) In the most recent certification 
of plan status for any plan that did not 
receive special financial assistance be-
fore the merger, the plan actuary must 
have certified that the plan is not in 
endangered or critical status (includ-
ing critical and declining status) and is 
not projected to be in critical status 
within 5 years from the date of the 
plan’s request for approval, and the 
plan must not be described in section 
432(b)(5) of the Code. 

(g) Withdrawal liability determination— 
(1) Interest assumptions. A plan must use 
the interest assumptions in appendix B 
to part 4044 of this chapter in deter-
mining the unfunded vested benefits of 
the plan under section 4213(c) of ERISA 
(for the purpose of determining with-
drawal liability), and in determining 
the amortization schedule under sec-
tion 4219(c)(1)(A) of ERISA, beginning 
with the first plan year in which the 
plan receives payment of special finan-
cial assistance under § 4262.12 and until 
the later of— 

(i) The end of the tenth plan year 
after the first plan year in which the 

plan receives payment of special finan-
cial assistance under § 4262.12; or 

(ii) The end of the plan year de-
scribed in paragraph (g)(1)(iii) of this 
section (if the special financial assist-
ance most recently paid to the plan as 
of the end of that plan year is cal-
culated under this part as in effect be-
fore August 8, 2022); otherwise the end 
of the plan year described in paragraph 
(g)(1)(iv) of this section. 

(iii) The plan year described in this 
paragraph (g)(1)(iii) is the plan year by 
which the plan is projected to exhaust 
any SFA assets as determined under 
the methodology of § 4262.4(b), applying 
the interest rate under § 4262.4(e)(2) to 
the special financial assistance as de-
termined as of the SFA measurement 
date as determined under this part as 
in effect before August 8, 2022. How-
ever, if the first plan year in which the 
plan receives payment of special finan-
cial assistance is after the plan year 
that includes the plan’s SFA measure-
ment date, the plan year by which the 
plan is projected to exhaust any SFA 
assets is deferred by the number of 
years by which the first plan year in 
which the plan receives payment is 
after the plan year that includes the 
plan’s SFA measurement date. 

(iv) The end of the plan year by 
which, according to the plan’s projec-
tion, the plan is projected to exhaust 
any SFA assets, as determined under 
§ 4262.4(b). However, if the first plan 
year in which the plan receives pay-
ment of special financial assistance is 
after the plan year that includes the 
plan’s SFA measurement date, the plan 
year by which the plan is projected to 
exhaust any SFA assets is deferred by 
the number of years by which the first 
plan year in which the plan receives 
payment of special financial assistance 
is after the plan year that includes the 
plan’s SFA measurement date. 

(2) Phase-in of SFA—(i) In general. In 
determining unfunded vested benefits 
under section 4213(c) of ERISA (for the 
purpose of determining withdrawal li-
ability), the procedures in this para-
graph (g)(2) must be followed. 

(ii) Phase-in period. The procedures in 
this paragraph (g)(2) apply to the deter-
mination of unfunded vested benefits 
as of the end of any determination year 
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that is not earlier than the payment 
year or later than the exhaustion year. 

(iii) Determination year. For purposes 
of this paragraph (g)(2), the determina-
tion year is the plan year as of the end 
of which unfunded vested benefits are 
being valued. 

(iv) Payment year. For purposes of 
this paragraph (g)(2), the payment year 
is the first plan year in which the plan 
receives special financial assistance. 

(v) Determination of exhaustion year. 
For purposes of this paragraph (g)(2), if 
the special financial assistance most 
recently paid to the plan as of the last 
day of the determination year is cal-
culated under this part as amended ef-
fective August 8, 2022, then the exhaus-
tion year is the plan year described in 
paragraph (g)(2)(vi) of this section; oth-
erwise, the exhaustion year is the plan 
year described in paragraph (g)(2)(vii) 
of this section. 

(vi) Exhaustion year. The plan year 
described in this paragraph (g)(2)(vi) is 
the plan year by which, according to 
the plan’s projection, the plan is pro-
jected to exhaust any SFA assets, as 
determined under § 4262.4(b). However, 
if the first plan year in which the plan 
receives payment of SFA is after the 
plan year that includes the plan’s SFA 
measurement date, the exhaustion year 
is deferred by the number of years by 
which the payment year is after the 
plan year that includes the plan’s SFA 
measurement date. 

(vii) Exhaustion year before any SFA 
paid under this part. The plan year de-
scribed in this paragraph (g)(2)(vii) is 
the plan year by which the plan is pro-
jected to exhaust any SFA assets, de-
termined under the methodology of 
§ 4262.4(b), applying the interest rate 
under § 4262.4(e)(2) to the special finan-
cial assistance as determined as of the 
SFA measurement date as determined 
under this part as in effect before Au-
gust 8, 2022. However, if the first plan 
year in which the plan receives pay-
ment of SFA is after the plan year that 
includes the plan’s SFA measurement 
date, the exhaustion year is deferred by 
the number of years by which the pay-
ment year is after the plan year that 
includes the plan’s SFA measurement 
date. 

(viii) SFA assets excluded. The value 
of the plan assets taken into account 

as of the end of each determination 
year is the value of the assets that 
would otherwise be taken into account 
in the absence of this provision reduced 
by the amount described in paragraph 
(g)(2)(ix) of this section. 

(ix) Calculation of SFA assets excluded. 
The amount described in this para-
graph (g)(2)(ix) is the total amount of 
special financial assistance paid to the 
plan under § 4262.12 (as determined 
under § 4262.12(a) or (b), or under 
§ 4262.12(b) and (c) for plans paid under 
a supplemented application, as applica-
ble) as of the end of the determination 
year multiplied by a fraction, the nu-
merator of which is the number of 
years determined under paragraph 
(g)(2)(x) of this section as of the end of 
the determination year and the denom-
inator of which is the number of years 
determined under paragraph (g)(2)(xi) 
of this section as of the end of the de-
termination year. 

(x) Numerator. The number of years 
determined under this paragraph 
(g)(2)(x) is the number of plan years in 
the period beginning with the deter-
mination year and ending with the ex-
haustion year. 

(xi) Denominator. The number of 
years determined under this paragraph 
(g)(2)(xi) is the number of plan years in 
the period beginning with the payment 
year and ending with the exhaustion 
year. 

(xii) Plan year. For purposes of this 
paragraph (g)(2), any reference to a 
plan year means a complete plan year. 

(xiii) No receivable. Special financial 
assistance assets must be excluded 
from the determination of unfunded 
vested benefits until the date that spe-
cial financial assistance is paid to the 
plan under § 4262.12, and no receivable 
shall be set up as of any earlier date in 
anticipation of the plan receiving such 
payment. 

(xiv) Reporting. For any withdrawal 
liability assessed during the phase-in 
period, the amount described under 
paragraph (g)(2)(ix) of this section 
must be reported in the plan’s annual 
statement of compliance (as required 
under paragraph (i) of this section) for 
the plan year in which the liability is 
assessed. 

(xv) Applicability. This paragraph 
(g)(2) applies to a plan in determining 



1090 

29 CFR Ch. XL (7–1–23 Edition) § 4262.16 

withdrawal liability for withdrawals 
occurring after the plan year in which 
the plan receives payment of special fi-
nancial assistance under this part. Not-
withstanding the preceding sentence, 
for a plan that received special finan-
cial assistance under this part in effect 
before August 8, 2022, this paragraph 
(g)(2) will not apply unless the plan 
files a supplemented application under 
this part. If the plan files a supple-
mented application, this paragraph 
(g)(2) applies to the plan in deter-
mining withdrawal liability for with-
drawals occurring on or after the date 
the plan files the supplemented appli-
cation. 

(xvi) Examples. The following exam-
ples illustrate the provisions of para-
graph (g)(2) of this section. 

(A) Example 1. Plan A, a calendar- 
year plan, filed an application for spe-
cial financial assistance under this 
part with an SFA measurement date in 
plan year 2023 and received a special fi-
nancial assistance payment of $1,000,000 
in 2024. In the plan’s application, Plan 
A is projected to exhaust its special fi-
nancial assistance assets during plan 
year 2028. Accordingly, the payment 
year is 2024 and the exhaustion year is 
2029 (the projected SFA exhaustion 
year in the application plus 1 year for 
the difference between the plan year 
that includes the SFA measurement 
date and the payment year). Employer 
P withdraws from Plan A in 2028. For 
Employer P: {1} the determination 
year is 2027; {2} the numerator of the 
phase-in fraction is 3 (2027 to 2029); {3}  
the denominator of the phase-in frac-
tion is 6 (2024 to 2029); and {4} the 
phased in amount is $500,000 ($1,000,000 
× 3⁄6). If total assets (assuming no 
phased recognition of SFA) are 
$100,000,000, unfunded vested benefits 
are based on assets of $99,500,000. 

(B) Example 2. Plan B, a calendar- 
year plan, filed an application for spe-
cial financial assistance under the 
terms of the interim provisions of this 
part with an SFA measurement date in 
plan year 2022 and received a special fi-
nancial assistance payment of $1,000,000 
in 2022. According to the methodology 
under paragraph (g)(2) of this section 
and the information submitted in the 
plan’s application under the interim 
provisions of this part, Plan B is pro-

jected to exhaust its special financial 
assistance assets during plan year 2028. 
However, Plan B files a supplemented 
application under this part in 2023 and 
receives an additional special financial 
assistance payment of $100,000 in 2024. 
In Plan B’s supplemented application, 
the plan is projected to exhaust its spe-
cial financial assistance assets during 
plan year 2030. Employer R withdraws 
from Plan B in 2024, which is after Plan 
B filed a supplemented application. For 
Employer R: {1} the payment year is 
2022; {2} the determination year is 2023; 
{3} the exhaustion year is 2028; {4} the 
numerator of the phase-in fraction is 6 
(2023 to 2028); {5} the denominator of 
the phase-in fraction is 7 (2022 to 2028); 
and {6} the phased in amount is $857,143 
($1,000,000 × 6⁄7). If total assets (assum-
ing no phased recognition of SFA) are 
$100,000,000, unfunded vested benefits 
are based on assets of $99,142,857. Em-
ployer S withdraws from Plan B in 
2028. For Employer S: {1} the payment 
year is 2022; {2} the determination year 
is 2027; {3} the exhaustion year is 2030; 
{4} the numerator of the phase-in frac-
tion is 4 (2027 to 2030); {5} the denomi-
nator of the phase-in fraction is 9 (2022 
to 2030); and {6} the phased in amount 
is $488,889 ($1,100,000 × 4⁄9). If total assets 
(assuming no phased recognition of 
SFA) are $100,000,000, unfunded vested 
benefits are based on assets of 
$99,511,111. If, instead of withdrawing in 
2024, Employer R withdrew from Plan B 
in 2023 before Plan B filed its supple-
mented application, the phase-in condi-
tion would not apply and unfunded 
vested benefits would be based on total 
assets of $100,000,000. 

(C) Example 3. Plan C, a calendar-year 
plan, filed an application for special fi-
nancial assistance under this part with 
an SFA measurement date in plan year 
2024 and received a special financial as-
sistance payment of $1,000,000 in 2025. 
According to the plan’s application, 
Plan C is projected to exhaust its SFA 
assets during plan year 2024. Accord-
ingly, the payment year is 2025 and the 
exhaustion year is 2025 (the projected 
SFA exhaustion year in the application 
plus 1 year for the difference between 
the plan year that includes the SFA 
measurement date and the payment 
year). Employer T withdraws from 
Plan C in 2026. For Employer T: {1} the 



1091 

Pension Benefit Guaranty Corporation § 4262.16 

determination year is 2025; {2} the nu-
merator of the phase-in fraction is 1 
(2025 to 2025); {3} the denominator of 
the phase-in fraction is 1 (2025 to 2025); 
and {4} the phased in amount is 
$1,000,000 ($1,000,000 × 1⁄1). If total assets 
(assuming no phased recognition of 
SFA) are $100,000,000, unfunded vested 
benefits are based on assets of 
$99,000,000. 

(3) Request for exception. The plan 
sponsor of a plan eligible for special fi-
nancial assistance may request ap-
proval from PBGC for an exception 
from the conditions under paragraphs 
(g)(1) and (2) of this section by dem-
onstrating to the satisfaction of PBGC 
that the exception lessens the risk of 
loss to plan participants and bene-
ficiaries and does not increase expected 
employer withdrawals. The plan spon-
sor must also demonstrate to the satis-
faction of PBGC that the exception 
does not increase the amount of the 
plan’s special financial assistance or 
unreasonably increase PBGC’s risk of 
loss. A request for PBGC approval of an 
exception must be submitted by the 
plan sponsor, or its duly authorized 
representative, either before an initial 
application or before a revised applica-
tion for special financial assistance is 
filed by the plan, and must contain all 
of the following identifying, actuarial, 
and financial information: 

(i) Name, address, email, and tele-
phone number of the plan sponsor and 
the plan sponsor’s authorized rep-
resentatives, if any. 

(ii) The nine-digit employer identi-
fication number (EIN) assigned to the 
plan sponsor by the IRS and the three- 
digit plan identification number (PN) 
assigned to the plan by the plan spon-
sor, and, if different, the EIN and PN 
last filed with PBGC. If an EIN or PN 
has not been assigned, that should be 
indicated. 

(iii) Most recent plan document or 
restatement of the plan document and 
all subsequent amendments adopted (if 
any) and most recent Declaration of 
Trust. 

(iv) Administrative manuals and 
other documents governing the plan’s 
assessment or administration of with-
drawal liability. 

(v) A copy of the most recent actu-
arial valuation performed for the plan 

before the date of the plan’s submission 
of a request for approval under this 
paragraph (g)(3), and the actuarial 
valuation performed for each of the 2 
plan years immediately preceding the 
most recent actuarial valuation. 

(vi) A copy of the plan actuary’s 
most recent certification under section 
305(b)(3) of ERISA, including a detailed 
description of the assumptions used in 
the certification, and the basis under 
which they were determined. The de-
scription must include information 
about the assumptions used for the 
projection of future contributions, 
withdrawal liability payments, and in-
vestment returns, and any other as-
sumption that may have a material ef-
fect on projections. 

(vii) A statement of whether the plan 
sponsor is requesting an exception 
from the condition under paragraph 
(g)(1) or (2) of this section or both and 
a demonstration of how the proposed 
exception lessens the risk of loss to 
plan participants and beneficiaries and 
does not increase expected employer 
withdrawals. The statement must also 
include a demonstration that the ex-
ception does not increase the amount 
of the plan’s special financial assist-
ance or unreasonably increase PBGC’s 
risk of loss. 

(viii) A list of employers contrib-
uting greater than 5 percent of plan 
contributions in a plan year. 

(ix) A certification by the plan’s ac-
tuary that the amount of special finan-
cial assistance that will be requested in 
the plan’s application for special finan-
cial assistance will be determined as-
suming the exception will be approved. 

(x) A detailed statement certified by 
an enrolled actuary of the effect of the 
proposed exception, and a demonstra-
tion for 30 years that the estimated 
withdrawal liability payments and con-
tributions with the proposed exception 
exceed the estimated withdrawal liabil-
ity payments and contributions with-
out the proposed exception. The dem-
onstration must show an aggregate of 
all withdrawal liability payments and 
an aggregate of all contributions for 
each year in the 30-year period and in-
clude representative examples of em-
ployer withdrawal liability payments 
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and contributions. An individual em-
ployer’s withdrawal liability assess-
ment reflecting the proposed exception 
must be no less than what would be as-
sessed without the proposed exception. 

(xi) Any additional information 
PBGC determines it needs to review a 
request for approval of a proposed ex-
ception. 

(h) Withdrawal liability settlement. (1) 
During the SFA coverage period, a plan 
must obtain PBGC approval for a pro-
posed settlement of withdrawal liabil-
ity if the amount of the liability set-
tled is greater than $50 million cal-
culated as the lesser of— 

(i) The allocation of unfunded vested 
benefits to the employer under section 
4211 of ERISA; or 

(ii) The present value of withdrawal 
liability payments assessed for the em-
ployer discounted using the interest as-
sumptions in appendix B to part 4044 of 
this chapter. 

(2) PBGC will approve a proposed set-
tlement of withdrawal liability if it de-
termines— 

(i) Implementation of the settlement 
is in the best interests of participants 
and beneficiaries; and 

(ii) The settlement does not create an 
unreasonable risk of loss to PBGC. 

(3) A request for approval of a pro-
posed settlement of withdrawal liabil-
ity must be submitted by the plan 
sponsor or its duly authorized rep-
resentative and must contain all of the 
following information: 

(i) Name, address, email, and tele-
phone number of the plan sponsor and 
the plan sponsor’s authorized rep-
resentatives, if any. 

(ii) The nine-digit employer identi-
fication number (EIN) assigned to the 
plan sponsor by the IRS and the three- 
digit plan number (PN) assigned to the 
plan by the plan sponsor, and, if dif-
ferent, the EIN and PN last filed with 
PBGC. If an EIN or PN has not been as-
signed, that should be indicated. 

(iii) A copy of the proposed settle-
ment agreement. 

(iv) A description of the facts leading 
up to the proposed settlement, includ-
ing— 

(A) The date the employer withdrew 
from the plan; 

(B) The calculation of the withdrawal 
liability amount, including payment 

dates and amounts listed in the sched-
ule for liability payments provided to 
the withdrawn employer in accordance 
with section 4291(b)(1)(A) of ERISA; 

(C) The amount(s) and date(s) of 
withdrawal liability payments made; 
and 

(D) How the proposed settlement 
amount was determined (discount rate 
used, financial condition of the em-
ployer, and other factors, as applica-
ble). 

(v) Most recent 3 years of audited fi-
nancial statements and a 5-year cash 
flow projection for the employer with 
which the plan proposes to settle. 

(vi) A copy of the most recent actu-
arial valuation report of the plan. 

(vii) A statement certifying the 
trustees have determined that the pro-
posed settlement is in the best interest 
of the plan and the plan’s participants 
and beneficiaries. 

(viii) Any additional information 
PBGC determines it needs to review a 
request for approval of a proposed 
withdrawal liability settlement. 

(i) Reporting. In accordance with the 
statement of compliance instructions 
on PBGC’s website at www.pbgc.gov, a 
plan sponsor must file with PBGC for 
each plan year, beginning with the plan 
year in which the plan received pay-
ment of special financial assistance 
and through the last plan year ending 
in 2051, a statement of compliance with 
the terms and conditions of the special 
financial assistance under this part and 
section 4262 of ERISA as follows— 

(1) Except as provided in paragraph 
(i)(2) of this section, a plan’s statement 
of compliance for each plan year must 
be filed no later than 90 days after the 
end of the plan year. 

(2) If six months or fewer remain in 
the plan year after the month that in-
cludes the date the plan first received 
payment of special financial assist-
ance, the first statement of compliance 
must cover the period from the date 
the plan received payment of special fi-
nancial assistance through the last day 
of the plan year following the plan year 
in which the plan received payment of 
special financial assistance, and must 
be filed no later than 90 days after the 
end of such plan year. 

(3) Each statement of compliance 
must be signed and dated by a trustee 
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who is a current member of the board 
of trustees and authorized to sign on 
behalf of the board of trustees, or by 
another authorized representative of 
the plan sponsor. 

(j) Audit. As authorized under section 
4003 of ERISA, PBGC may conduct 
periodic audits of a plan that receives 
special financial assistance to review 
compliance with the terms and condi-
tions of the special financial assistance 
under this part and section 4262 of 
ERISA. 

(k) Filing rules. The filing rules in 
this paragraph (k) apply to a request 
for PBGC approval under paragraph (b), 
(d), (f), or (h) of this section and a 
statement of compliance under para-
graph (i) of this section. 

(1) Method of filing. A filing described 
under paragraph (b), (d), (f), (h), or (i) 
of this section must be made electroni-
cally in accordance with the rules in 
part 4000 of this chapter. The time pe-
riod for filing a request or statement of 
compliance must be computed under 
the rules in subpart D of part 4000 of 
this chapter. 

(2) Where to file. A filing described 
under paragraph (b), (d), (f), (h), or (i) 
of this section must be submitted as 
described in § 4000.4 of this chapter. 

[87 FR 41006, July 8, 2022, as amended at 88 
FR 4905, Jan. 26, 2023] 

§ 4262.17 Other provisions. 

(a) Special financial assistance is not 
capped by the guarantee under section 
4022A of ERISA. 

(b) A plan that receives special finan-
cial assistance must continue to pay 
premiums due under section 4007 of 
ERISA for participants and bene-
ficiaries in the plan. 

(c) A plan that receives special finan-
cial assistance is deemed to be in crit-
ical status within the meaning of sec-
tion 305(b)(2) of ERISA until the last 
day of the last plan year ending in 2051. 

(d) A plan that receives special finan-
cial assistance and subsequently be-
comes insolvent under section 4245 of 
ERISA will be subject to the rules and 
guarantee for insolvent plans in effect 
when the plan becomes insolvent. 

(e) A plan that receives special finan-
cial assistance is not eligible to apply 
for a suspension of benefits under sec-
tion 305(e)(9) of ERISA. 

(f) A plan that receives special finan-
cial assistance and meets the eligi-
bility requirements for partition of the 
plan under section 4233(b) of ERISA 
may apply for partition. 

(g) If any provision in this part is 
held to be invalid or unenforceable by 
its terms, or as applied to any person 
or circumstance, or stayed pending fur-
ther agency action, the provision will 
be construed so as to continue to give 
the maximum effect to the provision 
permitted by law, unless such holding 
will be one of utter invalidity or unen-
forceability, in which event the provi-
sion will be severable from this part. 

PART 4281—DUTIES OF PLAN 
SPONSOR FOLLOWING MASS 
WITHDRAWAL 

Subpart A—General Provisions 

Sec. 
4281.1 Purpose and scope. 
4281.2 Definitions. 
4281.3 Filing and issuance rules. 
4281.4 Collection of information. 

Subpart B—Valuation of Plan Benefits and 
Plan Assets 

4281.11 Valuation dates. 
4281.12 Benefits to be valued. 
4281.13 Benefit valuation methods—in gen-

eral. 
4281.14–4281.15 [Reserved] 
4281.16 Benefit valuation methods—plans 

closing out. 
4281.17 Asset valuation methods—in gen-

eral. 
4281.18 Outstanding claims for withdrawal 

liability. 

Subpart C—Benefit Reductions 

4281.31 Plan amendment. 
4281.32 Notices of benefit reductions. 
4281.33 Restoration of benefits. 

Subpart D—Benefit Suspensions 

4281.41 Benefit suspensions. 
4281.42 Retroactive payments. 
4281.43 Notice of insolvency. 
4281.44 Contents of notice of insolvency. 
4281.45 Notice of insolvency benefit level. 
4281.46 Contents of notice of insolvency ben-

efit level. 
4281.47 Application for financial assistance. 

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341(a), 
1399(c)(1)(D), 1431, and 1441. 

SOURCE: 61 FR 34118, July 1, 1996, unless 
otherwise noted. 
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Subpart A—General Provisions 

§ 4281.1 Purpose and scope. 

(a) General—(1) Purpose. When a mul-
tiemployer plan terminates by mass 
withdrawal under section 4041A(a)(2) of 
ERISA, the plan’s assets and benefits 
must be valued annually under section 
4281(b) of ERISA, and plan benefits 
may have to be reduced or suspended to 
the extent provided in section 4281 (c) 
or (d). This part implements the provi-
sions of section 4281 and provides rules 
for applying for financial assistance 
from the PBGC under section 4261 of 
ERISA. The plan valuation rules in 
this part also apply to the determina-
tion of reallocation liability under sec-
tion 4219(c)(1)(D) of ERISA and subpart 
B of part 4219 of this chapter for multi-
employer plans that undergo mass 
withdrawal (with or without termi-
nation). 

(2) Scope. This part applies to multi-
employer plans covered by title IV of 
ERISA that have terminated by mass 
withdrawal under section 4041A(a)(2) of 
ERISA (including plans created by par-
tition pursuant to section 4233 of 
ERISA). Subpart B of this part also ap-
plies to covered multiemployer plans 
that have undergone mass withdrawal 
without terminating. 

(b) Subpart B. Subpart B establishes 
rules for determining the value of mul-
tiemployer plan benefits and assets, in-
cluding outstanding claims for with-
drawal liability, for plans required to 
perform annual valuations under sec-
tion 4281(b) of ERISA or allocate un-
funded vested benefits under section 
4219(c)(1)(D) of ERISA. 

(c) Subpart C. Subpart C sets forth 
procedures under which the plan spon-
sor of a terminated plan shall amend 
the plan to reduce benefits subject to 
reduction in accordance with section 
4281(c) of ERISA and § 4041A.24(b) of 
this chapter. Subpart C applies to a 
plan for which the annual valuation re-
quired by § 4041A.24(a) indicates that 
the value of nonforfeitable benefits 
under the plan exceeds the value of the 
plan’s assets (including claims for 
withdrawal liability) if, at the end of 
the plan year for which that valuation 
was done, the plan provided any bene-
fits subject to reduction. Benefit reduc-
tions required to be made under sub-

part C shall not apply to accrued bene-
fits under plans or plan amendments 
adopted on or before March 26, 1980, or 
under collective bargaining agreements 
entered into on or before March 26, 
1980. 

(d) Subpart D. Subpart D sets forth 
the procedures under which the plan 
sponsor of an insolvent plan must sus-
pend benefit payments and issue insol-
vency notices in accordance with sec-
tion 4281(d) of ERISA and § 4041A.25 (c) 
and (d) of this chapter. Subpart D ap-
plies to a plan that has been amended 
under section 4281(c) of ERISA and sub-
part C of this part to eliminate all ben-
efits subject to reduction and to a plan 
that provided no benefits subject to re-
duction as of the date on which the 
plan terminated. 

§ 4281.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: annuity, em-
ployer, ERISA, fair market value, IRS, 
insurer, irrevocable commitment, mass 
withdrawal, multiemployer plan, non-
forfeitable benefit, normal retirement 
age, PBGC, person, plan, plan adminis-
trator, and plan year. In addition, for 
purposes of this part: 

Actuarial valuation means a report 
submitted to a plan of a valuation of 
plan assets and liabilities that is per-
formed in accordance with subpart B of 
this part. 

Available resources means available 
resources as described in section 
4245(b)(3) of ERISA. 

Benefits subject to reduction means 
those benefits accrued under plan 
amendments (or plans) adopted after 
March 26, 1980, or under collective bar-
gaining agreements entered into after 
March 26, 1980, that are not eligible for 
PBGC’s guarantee under section 
4022A(b) of ERISA. 

Financial assistance means financial 
assistance from PBGC under section 
4261 of ERISA. 

Insolvency benefit level means the 
greater of the resource benefit level or 
the benefit level guaranteed by PBGC 
for each participant and beneficiary in 
pay status. 

Insolvency year means insolvency 
year as described in section 4245(b)(4) of 
ERISA. 
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Insolvent means unable to pay bene-
fits when due during the plan year. 

Pro rata means that the required ben-
efit reduction or payment must be allo-
cated among affected participants in 
the same proportion that each such 
participant’s nonforfeitable benefits 
under the plan bear to all nonforfeit-
able benefits of those participants 
under the plan. 

Reasonably expected to enter pay status 
means, with respect to plan partici-
pants and beneficiaries, persons (other 
than those in pay status) who, accord-
ing to plan records, are disabled, have 
applied for benefits, or have reached or 
will reach during the applicable period 
the normal retirement age under the 
plan, and any others whom it is reason-
able for the plan sponsor to expect to 
enter pay status during the applicable 
period. 

Resource benefit level means resource 
benefit level as described in section 
4245(b)(2) of ERISA. 

Valuation date means the last day of 
the plan year in which the plan termi-
nates and the last day of each plan 
year thereafter. 

[61 FR 34118, July 1, 1996, as amended at 84 
FR 18725, May 2, 2019] 

§ 4281.3 Filing and issuance rules. 

(a) Method of filing. Filing with PBGC 
under this part must be made by a 
method permitted under the rules in 
subpart A of part 4000 of this chapter. 

(b) Method of issuance. The notices 
under this part must be issued to par-
ticipants and beneficiaries by the 
methods provided in § 4281.32(c) for no-
tices of benefit reductions, § 4281.43(c) 
for notices of insolvency, and 
§ 4281.45(d) for notices of insolvency 
benefit level. 

(c) Filing and issuance dates. The date 
that a filing is sent and the date that 
an issuance is provided are determined 
under the rules in subpart C of part 
4000 of this chapter. 

(d) Where to file. Filings with PBGC 
under this part must be made as de-
scribed in § 4000.4 of this chapter. 

(e) Computation of time. The time pe-
riod for filing or issuance under this 
part must be computed under the rules 

in subpart D of part 4000 of this chap-
ter. 

[84 FR 18725, May 2, 2019] 

§ 4281.4 Collection of information. 

The collection of information re-
quirements contained in this part have 
been approved by the Office of Manage-
ment and Budget under control number 
1212–0032. 

Subpart B—Valuation of Plan 
Benefits and Plan Assets 

§ 4281.11 Valuation dates. 

(a) Annual actuarial valuation of mass- 
withdrawal-terminated plans. The valu-
ation dates for the annual actuarial 
valuation required under section 
4281(b) of ERISA are the last day of the 
plan year in which the plan terminates 
and the last day of each plan year 
thereafter for which an actuarial valu-
ation is required to be performed under 
§ 4041A.24 of this chapter. 

(b) Valuations related to mass with-
drawal reallocation liability. The valu-
ation date for determining the value of 
unfunded vested benefits (for purposes 
of allocation) under section 
4219(c)(1)(D) of ERISA is— 

(1) If the plan terminates by mass 
withdrawal, the last day of the plan 
year in which the plan terminates; or 

(2) If substantially all the employers 
withdraw from the plan pursuant to an 
agreement or arrangement to withdraw 
from the plan, the last day of the plan 
year as of which substantially all em-
ployers have withdrawn from the plan 
pursuant to the agreement or arrange-
ment. 

[61 FR 34118, July 1, 1996, as amended at 84 
FR 18725, May 2, 2019] 

§ 4281.12 Benefits to be valued. 

(a) Form of benefit. The plan sponsor 
shall determine the form of each ben-
efit to be valued, without regard to the 
form of benefit valued in any prior 
year, in accordance with the following 
rules: 

(1) If a benefit is in pay status as of 
the valuation date, the plan sponsor 
shall value the form of benefit being 
paid. 
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(2) If a benefit is not in pay status as 
of the valuation date but a valid elec-
tion with respect to the form of benefit 
has been made on or before the valu-
ation date, the plan sponsor shall value 
the form of benefit so elected. 

(3) If a benefit is not in pay status as 
of the valuation date and no valid elec-
tion with respect to the form of benefit 
has been made on or before the valu-
ation date, the plan sponsor shall value 
the form of benefit that, under the 
terms of the plan or applicable law, is 
payable in the absence of a valid elec-
tion. 

(b) Timing of benefit. The plan sponsor 
shall value benefits whose starting 
date is subject to election— 

(1) By assuming that the starting 
date of each benefit is the earliest 
date, not preceding the valuation date, 
that could be elected; or 

(2) By using any other assumption 
that the plan sponsor demonstrates to 
the satisfaction of the PBGC is more 
reasonable under the circumstances. 

§ 4281.13 Benefit valuation methods— 
in general. 

Except as otherwise provided in 
§ 4281.16 (regarding plans that are clos-
ing out), the plan sponsor must value 
benefits as of the valuation date by— 

(a) Using the interest assumptions 
described in Table I of appendix B to 
part 4044 of this chapter; 

(b) Using the mortality assumptions 
under § 4044.53 of this chapter; 

(c) Using interpolation methods, 
where necessary, at least as accurate 
as linear interpolation; 

(d) Applying valuation formulas that 
accord with generally accepted actu-
arial principles and practices; and 

(e) Adjusting the values to reflect the 
loading for expenses in accordance with 
appendix C to part 4044 of this chapter 
(substituting the term ‘‘benefits’’ for 
the term ‘‘benefit liabilities (as defined 
in 29 U.S.C. § 1301(a)(16))’’). 

[61 FR 34118, July 1, 1996, as amended at 63 
FR 38307, July 16, 1998; 84 FR 18726, May 2, 
2019] 

§§ 4281.14–4281.15 [Reserved] 

§ 4281.16 Benefit valuation methods— 
plans closing out. 

(a) Applicability. For purposes of the 
annual valuation required by section 
4281(b) of ERISA, the plan sponsor shall 
value the plan’s benefits in accordance 
with paragraph (b) of this section if,— 

(1) Plans closed out before valuation. 
Before the time when the valuation is 
performed, the plan has satisfied in full 
all liabilities for payment of non-
forfeitable benefits, in a manner con-
sistent with the terms of the plan and 
applicable law, by the purchase of one 
or more nonparticipating irrevocable 
commitments from one or more insur-
ers, with respect to all benefits payable 
as annuities, and by the payment of 
single-sum cash distributions, with re-
spect to benefits not payable as annu-
ities; or 

(2) Plans to be closed out after valu-
ation. As of the time when the valu-
ation is performed, the plan sponsor 
reasonably expects that the plan will 
close out before the next annual valu-
ation date and the plan sponsor has a 
currently exercisable bid or bids to pro-
vide the irrevocable commitment(s) de-
scribed in paragraph (a)(1) of this sec-
tion and the total cost of the irrev-
ocable commitment(s) under the bid, 
plus the total amount of the single- 
sum cash distributions described in 
paragraph (a)(1), does not exceed the 
value of the plan’s assets, exclusive of 
outstanding claims for withdrawal li-
ability, as determined under this sub-
part. 

(b) Valuation rule. The present value 
of nonforfeitable benefits under this 
section is the total amount of single- 
sum cash distributions made or to be 
made plus the cost of the irrevocable 
commitment(s) purchased or to be pur-
chased in order to satisfy in full all li-
abilities of the plan for nonforfeitable 
benefits. 

§ 4281.17 Asset valuation methods—in 
general. 

(a) General rule. The plan sponsor 
shall value plan assets as of the valu-
ation date, using the valuation meth-
ods prescribed by this section and 
§ 4281.18 (regarding outstanding claims 
for withdrawal liability), and deducting 



1097 

Pension Benefit Guaranty Corporation § 4281.32 

administrative liabilities in accordance 
with paragraph (c) of this section. 

(b) Assets other than withdrawal liabil-
ity claims. The plan sponsor shall value 
any plan asset (other than an out-
standing claim for withdrawal liabil-
ity) by such method or methods as the 
plan sponsor reasonably believes most 
accurately determine fair market 
value. 

(c) Adjustment for administrative liabil-
ities. In determining the total value of 
plan assets, the plan sponsor shall sub-
tract all plan liabilities, other than li-
abilities to pay benefits. For this pur-
pose, any obligation to repay financial 
assistance received from the PBGC 
under section 4261 of ERISA is a plan 
liability other than a liability to pay 
benefits. The obligation to repay finan-
cial assistance shall be valued by de-
termining the value of the scheduled 
payments in the same manner as pre-
scribed in § 4281.18(a) for valuing claims 
for withdrawal liability. 

§ 4281.18 Outstanding claims for with-
drawal liability. 

(a) Value of claim. The plan sponsor 
shall value an outstanding claim for 
withdrawal liability owed by an em-
ployer described in paragraph (b) of 
this section in accordance with para-
graphs (a)(1) and (a)(2) of this section: 

(1) If the schedule of withdrawal li-
ability payments provides for one or 
more series of equal payments, the 
plan sponsor shall value each series of 
payments as an annuity certain in ac-
cordance with the provisions of 
§ 4281.13. 

(2) If the schedule of withdrawal li-
ability payments provides for one or 
more payments that are not part of a 
series of equal payments as described 
in paragraph (a)(1) of this section, the 
plan sponsor shall value each such un-
equal payment as a lump-sum payment 
in accordance with the provisions of 
§ 4281.13. 

(b) Employers neither liquidated nor in 
insolvency proceedings. The plan sponsor 
shall value an outstanding claim for 
withdrawal liability under paragraph 
(a) of this section if, as of the valuation 
date— 

(1) The employer has not been com-
pletely liquidated or dissolved; and 

(2) The employer is not the subject of 
any case or proceeding under title 11, 
United States Code, or any case or pro-
ceeding under similar provisions of 
state insolvency laws; except that the 
claim for withdrawal liability of an 
employer that is the subject of a pro-
ceeding described in this paragraph 
(b)(2) shall be valued under paragraph 
(a) of this section if the plan sponsor 
determines that the employer is rea-
sonably expected to be able to pay its 
withdrawal liability in full and on 
time. 

(c) Claims against other employers. The 
plan sponsor shall value at zero any 
outstanding claim for withdrawal li-
ability owed by an employer that does 
not meet the conditions set forth in 
paragraph (b) of this section. 

Subpart C—Benefit Reductions 

§ 4281.31 Plan amendment. 

The plan sponsor of a plan described 
in § 4281.31 shall amend the plan to 
eliminate those benefits subject to re-
duction in excess of the value of bene-
fits that can be provided by plan as-
sets. Such reductions shall be effected 
by a pro rata reduction of all benefits 
subject to reduction or by elimination 
or pro rata reduction of any category 
of benefit. Benefit reductions required 
by this section shall apply only pro-
spectively. An amendment required 
under this section shall take effect no 
later than six months after the end of 
the plan year for which it is deter-
mined that the value of nonforfeitable 
benefits exceeds the value of the plan’s 
assets. 

§ 4281.32 Notices of benefit reductions. 

(a) Requirement of notices. A plan 
sponsor of a multiemployer plan under 
which a plan amendment reducing ben-
efits is adopted pursuant to section 
4281(c) of ERISA shall so notify the 
PBGC and plan participants and bene-
ficiaries whose benefits are reduced by 
the amendment. The notices shall be 
delivered in the manner and within the 
time prescribed, and shall contain the 
information described, in this section. 
The notice required in this section 
shall be filed in lieu of the notice de-
scribed in section 4244A(b)(2) of ERISA. 
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(b) When delivered. The plan sponsor 
shall mail or otherwise deliver the no-
tices of benefit reduction no later than 
the earlier of— 

(1) 45 days after the amendment re-
ducing benefits is adopted; or 

(2) The date of the first reduced ben-
efit payment. 

(c) Method of issuance to participants 
and beneficiaries. The PBGC applies the 
rules in subpart B of part 4000 of this 
chapter to determine permissible 
methods of issuance of the notice of 
benefit reduction to participants and 
beneficiaries. In addition to the meth-
ods permitted under subpart B of part 
4000, the plan sponsor may notify par-
ticipants and beneficiaries, other than 
participants and beneficiaries who are 
in pay status when the notice is re-
quired to be delivered or who are rea-
sonably expected to enter pay status 
before the end of the plan year after 
the plan year in which the amendment 
is adopted, by posting the notice at 
participants’ work sites or publishing 
the notice in a union newsletter or in a 
newspaper of general circulation in the 
area or areas where participants reside. 
Notice to a participant shall be deemed 
notice to that participant’s beneficiary 
or beneficiaries. 

(d) Contents of notice to the PBGC. A 
notice of benefit reduction required to 
be filed with the PBGC pursuant to 
paragraph (a) of this section shall con-
tain the following information: 

(1) The name of the plan. 

(2) The name, address, and telephone 
number of the plan sponsor and of the 
plan sponsor’s duly authorized rep-
resentative, if any. 

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the 
IRS to the plan sponsor and the three- 
digit Plan Number (PN) assigned by 
the plan sponsor to the plan, and, if dif-
ferent, the EIN or PN last filed with 
the PBGC. If no EIN or PN has been as-
signed, the notice shall so state. 

(4) The case number assigned by the 
PBGC to the filing of the plan’s notice 
of termination pursuant to part 4041A, 
subpart B, of this chapter. 

(5) A statement that a plan amend-
ment reducing benefits has been adopt-
ed, listing the date of adoption and the 
effective date of the amendment. 

(6) A certification, signed by the plan 
sponsor or its duly authorized rep-
resentative, that notice of the benefit 
reductions has been given to all par-
ticipants and beneficiaries whose bene-
fits are reduced by the plan amend-
ment, in accordance with the require-
ments of this section. 

(e) Contents of notice to participants 
and beneficiaries. A notice of benefit re-
ductions required under paragraph (a) 
of this section to be given to plan par-
ticipants and beneficiaries whose bene-
fits are reduced by the amendment 
shall contain the following informa-
tion: 

(1) The name of the plan. 
(2) A statement that a plan amend-

ment reducing benefits has been adopt-
ed, listing the date of adoption and the 
effective date of the amendment. 

(3) A summary of the amendment, in-
cluding a description of the effect of 
the amendment on the benefits to 
which it applies. 

(4) The name, address, and telephone 
number of the plan administrator or 
other person designated by the plan 
sponsor to answer inquiries concerning 
benefits. 

[61 FR 34118, July 1, 1996, as amended at 68 
FR 61457, Oct. 28, 2003; 84 FR 18726, May 2, 
2019] 

§ 4281.33 Restoration of benefits. 

(a) General. The plan sponsor of a 
plan that has been amended to reduce 
benefits under this subpart shall amend 
the plan to restore those benefits be-
fore adopting any amendment increas-
ing benefits under the plan. A plan is 
not required to make retroactive ben-
efit payments with respect to any ben-
efit that was reduced and subsequently 
restored in accordance with this sec-
tion. 

(b) Notice to the PBGC. The plan spon-
sor shall notify the PBGC in writing of 
any restoration under this section. The 
notice shall include the information 
specified in § 4281.32 (d)(1) through 
(d)(4); a statement that a plan amend-
ment restoring benefits has been adopt-
ed, the date of adoption, and the effec-
tive date of the amendment; and a cer-
tification, signed by the plan sponsor 
or its duly authorized representative, 
that the amendment has been adopted 
in accordance with this section. 
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Subpart D—Benefit Suspensions 

§ 4281.41 Benefit suspensions. 

If the plan sponsor determines that 
the plan is or is expected to be insol-
vent for a plan year, the plan sponsor 
shall suspend benefits to the extent 
necessary to reduce the benefits to the 
greater of the resource benefit level or 
the level of guaranteed benefits. 

§ 4281.42 Retroactive payments. 

(a) Erroneous resource benefit level. If, 
by the end of a year in which benefits 
were suspended under § 4281.41, the plan 
sponsor determines in writing that the 
plan’s available resources in that year 
could have supported benefit payments 
above the resource benefit level deter-
mined for that year, the plan sponsor 
may distribute the excess resources to 
each affected participant and bene-
ficiary who received benefit payments 
that year on a pro rata basis. The 
amount distributed to each participant 
under this paragraph may not exceed 
the amount that, when added to benefit 
payments already made, brings the 
total benefit for the plan year up to the 
total benefit provided under the plan. 

(b) Benefits paid below resource benefit 
level. If, by the end of a plan year in 
which benefits were suspended under 
§ 4281.41, any benefit has not been paid 
at the resource benefit level, amounts 
up to the resource benefit level that 
were unpaid shall be distributed to 
each affected participant and bene-
ficiary on a pro rata basis to the extent 
possible, taking into account the plan’s 
total available resources in that year. 

§ 4281.43 Notice of insolvency. 

(a) Requirement of notice. The plan 
sponsor of a plan that determines that 
the plan is insolvent in the current 
plan year or is expected to be insolvent 
in the next plan year must file with 
PBGC a notice of insolvency con-
taining the information described in 
§ 4281.44(a) and issue to plan partici-
pants and beneficiaries a notice of in-
solvency containing the information 
described in § 4281.44(b). Once notices of 
insolvency with respect to a plan have 
been provided as required, no notice of 
insolvency need be provided with re-
spect to the plan for any subsequent 
year. A notice of insolvency may be 

combined with a notice of insolvency 
benefit level under § 4281.45 for the 
same plan year. 

(b) When to provide notice. (1) Except 
as provided in paragraph (b)(2) of this 
section, the plan sponsor must file or 
issue the notices of insolvency under 
paragraph (a) of this section by the 
later of— 

(i) Ninety (90) days before the begin-
ning of the insolvency year; or 

(ii) Thirty (30) days after the date the 
insolvency determination is made. 

(2) The plan sponsor may deliver the 
notices of insolvency under paragraph 
(a) of this section to participants and 
beneficiaries in pay status concur-
rently with the first benefit payment 
made after the date the insolvency de-
termination is made. 

(c) Method of issuance to participants 
and beneficiaries. The issuance of the 
notice of insolvency to participants 
and beneficiaries must be made by one 
of the following methods— 

(1) A method permitted under the 
rules in subpart B of part 4000 of this 
chapter. 

(2) For participants and beneficiaries, 
other than those in pay status or rea-
sonably expected to enter pay status 
during the insolvency year for which 
the notice is given, and other than al-
ternate payees, the plan sponsor may 
post the notice at participants’ work 
sites or publish the notice in a union 
newsletter or in a newspaper of general 
circulation in the area or areas where 
participants reside. Except with re-
spect to an alternate payee, notice to a 
participant is deemed notice to that 
participant’s beneficiary or bene-
ficiaries. 

[84 FR 18726, May 2, 2019] 

§ 4281.44 Contents of notice of insol-
vency. 

(a) Notice to PBGC. A notice of insol-
vency required under § 4281.43(a) to be 
filed with PBGC must contain the in-
formation and certification specified in 
the notice of insolvency instructions 
on PBGC’s website (www.pbgc.gov). 

(b) Notice to participants and bene-
ficiaries. A notice of insolvency re-
quired under § 4281.43(a) to be issued to 
plan participants and beneficiaries 
must contain all of the following infor-
mation— 



1100 

29 CFR Ch. XL (7–1–23 Edition) § 4281.45 

(1) The name of the plan. 
(2) A statement of the plan year for 

which the plan sponsor has determined 
that the plan is or is expected to be in-
solvent. 

(3) A statement that benefits above 
the amount that can be paid from 
available resources or the level guaran-
teed by PBGC, whichever is greater, 
will be suspended during the insolvency 
year, with a brief explanation of which 
benefits are guaranteed by PBGC under 
section 4022A of ERISA. 

(4) The name, address, and telephone 
number of the plan administrator or 
other person designated by the plan 
sponsor to answer inquiries concerning 
benefits. 

[84 FR 18726, May 2, 2019] 

§ 4281.45 Notice of insolvency benefit 
level. 

(a) Requirement of notice. The plan 
sponsor of an insolvent plan must file 
with PBGC a notice of insolvency ben-
efit level containing the information 
described in § 4281.46(a) and issue to 
plan payees (which, for purposes of this 
section, means participants and bene-
ficiaries in pay status or reasonably ex-
pected to enter pay status during the 
insolvency year) a notice of insolvency 
benefit level containing the informa-
tion described in § 4281.46(b) in each of 
the following circumstances— 

(1) Except as provided in paragraph 
(a)(2) of this section, for the initial in-
solvency year and for any insolvency 
year following the initial insolvency 
year, if there is a change in insolvency 
benefit level that affects plan payees 
generally, provide the notices of insol-
vency benefit level to PBGC and to 
plan payees. 

(2) For any insolvency year following 
the initial insolvency year, if there is a 
change in the insolvency benefit level 
that affects only one plan payee or a 
class of plan payees but not plan pay-
ees generally (treating commencement 
of a person’s benefits for this purpose 
as a change in the insolvency benefit 
level for that person), provide the no-
tices of insolvency benefit level to 
PBGC and to each affected plan payee. 

(b) Combined notices. The plan sponsor 
may combine a notice of insolvency 
benefit level under this section and a 

notice of insolvency under § 4281.43 for 
the same plan year. 

(c) When to provide notice. (1) Except 
as provided in paragraph (c)(2) of this 
section, the plan sponsor must provide 
the notices under this section by the 
later of— 

(i) Ninety (90) days before the begin-
ning of the insolvency year; or 

(ii) Thirty (30) days after the date the 
insolvency determination is made. 

(2) The plan sponsor may deliver the 
notices required under this section to 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
for which the notice is given concur-
rently with the first benefit payment 
made after the date the insolvency de-
termination is made. 

(d) Method of issuance to participants 
and beneficiaries. The issuance of the 
notice of insolvency benefit level to 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
for which the notice is given must be 
made by a method permitted under the 
rules in subpart B of part 4000 of this 
chapter. 

[84 FR 18726, May 2, 2019] 

§ 4281.46 Contents of notice of insol-
vency benefit level. 

(a) Notice to PBGC. A notice of insol-
vency benefit level required by 
§ 4281.45(a) to be filed with PBGC must 
contain the information and certifi-
cation specified in the notice of insol-
vency benefit level instructions on 
PBGC’s website (www.pbgc.gov). 

(b) Notice to participants and bene-
ficiaries in or entering pay status. A no-
tice of insolvency benefit level required 
by § 4281.45(a) to be delivered to plan 
participants and beneficiaries in pay 
status or reasonably expected to enter 
pay status during the insolvency year 
must contain all of the following infor-
mation— 

(1) The name of the plan. 
(2) The insolvency year for which the 

notice is being sent. 
(3) The monthly benefit that the par-

ticipant or beneficiary may expect to 
receive during the insolvency year. 

(4) A statement that in subsequent 
plan years, depending on the plan’s 
available resources, this benefit level 
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may be increased or decreased but not 
below the level guaranteed by PBGC, 
and that the participant or beneficiary 
will be notified in advance of the new 
benefit level if it is less than the par-
ticipant’s full nonforfeitable benefit 
under the plan. 

(5) The amount of the participant’s 
or beneficiary’s monthly nonforfeitable 
benefit under the plan. 

(6) The amount of the participant’s 
or beneficiary’s monthly benefit that is 
guaranteed by PBGC. 

(7) The name, address, and telephone 
number of the plan administrator or 
other person designated by the plan 
sponsor to answer inquiries concerning 
benefits. 

[84 FR 18726, May 2, 2019] 

§ 4281.47 Application for financial as-
sistance. 

(a) General. If the plan sponsor of a 
plan determines that the plan’s re-
source benefit level for an insolvency 
year is below the level of benefits guar-
anteed by PBGC or that the plan will 
be unable to pay guaranteed benefits 
when due for any month during the 
year, the plan sponsor must apply to 
PBGC for financial assistance pursuant 
to section 4261 of ERISA. The applica-
tion must be filed within the time spec-
ified under paragraph (b) of this section 
and must contain the information 
under paragraph (c) of this section. 

(b) When, how, and where to apply—(1) 
Initial application. Except as provided 
in the next sentence, a plan sponsor 
must apply for financial assistance no 
later than 90 days before the first day 
of the month for which the plan spon-
sor has determined the resource benefit 
level will be below the level of guaran-
teed benefits. If a plan sponsor cannot 
practicably apply for financial assist-

ance by the date in the preceding sen-
tence, the application must be made as 
soon as practicable after the plan spon-
sor has made the determination in the 
preceding sentence. 

(2) Recurring application. A plan spon-
sor must apply for financial assistance 
as soon as practicable after the plan 
sponsor determines that the plan will 
be unable to pay guaranteed benefits 
when due for a month. 

(3) How and where to apply. Applica-
tion to PBGC for financial assistance 
must be made in accordance with the 
rules in subpart A of part 4000 of this 
chapter. See § 4000.4 of this chapter for 
information on where to apply. 

(c) Contents of application—(1) Initial 
application. A plan sponsor applying for 
financial assistance because the plan’s 
resource benefit level is below the level 
of guaranteed benefits must file an ap-
plication that includes the information 
specified in the instructions for an ap-
plication for initial financial assist-
ance on PBGC’s website 
(www.pbgc.gov). 

(2) Recurring application. A plan spon-
sor applying for financial assistance 
because the plan is unable to pay guar-
anteed benefits for any month must 
file an application that includes the in-
formation specified in the instructions 
for an application for recurring finan-
cial assistance on PBGC’s website 
(www.pbgc.gov). 

(3) Additional information. PBGC may 
request any additional information 
that it needs to calculate or verify the 
amount of financial assistance nec-
essary as part of the conditions of 
granting financial assistance pursuant 
to section 4261 of ERISA. 

[61 FR 34118, July 1, 1996, as amended at 84 
FR 18727, May 2, 2019] 
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SUBCHAPTER K—MULTIEMPLOYER ENFORCEMENT 
PROVISIONS 

PART 4302—PENALTIES FOR FAIL-
URE TO PROVIDE CERTAIN MULTI-
EMPLOYER PLAN NOTICES 

Sec. 
4302.1 Purpose and scope. 
4302.2 Definitions. 
4302.3 Penalty amount. 

AUTHORITY: 28 U.S.C. 2461 note, as amended 
by sec. 701, Pub. L. 114–74, 129 Stat. 599–601; 29 
U.S.C. 1302(b)(3), 1452. 

SOURCE: 62 FR 36995, July 10, 1997, unless 
otherwise noted. 

§ 4302.1 Purpose and scope. 

This part specifies the maximum 
daily amount of penalties for which a 
person may be liable to the PBGC 
under ERISA section 4302 for certain 
failures to provide multiemployer plan 
notices, as such amount has been ad-

justed to account for inflation pursu-
ant to the Federal Civil Monetary Pen-
alty Inflation Adjustment Act of 1990, 
as amended by the Debt Collection Im-
provement Act of 1996. 

§ 4302.2 Definitions. 

The following terms are defined in 
§ 4001.2 of this chapter: ERISA, multi-
employer plan, and PBGC. 

§ 4302.3 Penalty amount. 

The maximum daily amount of the 
penalty under section 4302 of ERISA 
shall be $345. 

[62 FR 36995, July 10, 1997, as amended at 81 
FR 29767, May 13, 2016; 82 FR 8814, Jan. 31, 
2017; 83 FR 1556, Jan. 12, 2018; 83 FR 67074, 
Dec. 28, 2018; 85 FR 2305, Jan. 15, 2020; 86 FR 
2542, Jan. 13, 2021; 87 FR 2341, Jan. 14, 2022; 88 
FR 1992, Jan. 12, 2023] 
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SUBCHAPTER L—INTERNAL AND ADMINISTRATIVE RULES 
AND PROCEDURES 

PART 4901—DISCLOSURE AND PUB-
LIC INSPECTION OF PENSION 
BENEFIT GUARANTY CORPORA-
TION RECORDS 

Subpart A—General 

Sec. 
4901.1 Purpose and scope. 
4901.2 Definitions. 
4901.3 Electronic reading room. 
4901.4 Information maintained in electronic 

reading room. 
4901.5 Disclosure of other information. 
4901.6 Filing rules; computation of time. 

Subpart B—Procedure for Formal Requests 

4901.11 Submission of requests for access to 
records. 

4901.12 Description of information re-
quested. 

4901.13 Receipt by agency of request. 
4901.14 Action on request. 
4901.15 Appeals from denial of requests. 
4901.16 Extensions of time. 
4901.17 Expedited action on requests and ap-

peals. 
4901.18 Exhaustion of administrative rem-

edies. 

Subpart C—Restrictions on Disclosure 

4901.21 Restrictions in general. 
4901.22 Partial disclosure. 
4901.23 Record of concern to agency other 

than PBGC. 
4901.24 Special rules for trade secrets and 

confidential commercial or financial in-
formation submitted to PBGC. 

Subpart D—Fees 

4901.31 Charges for services. 
4901.32 Fee schedule. 
4901.33 Payment of fees. 
4901.34 Waiver or reduction of charges. 

AUTHORITY: 5 U.S.C. 552, 29 U.S.C. 1302(b)(3), 
E.O. 12600, 52 FR 23781, 3 CFR, 1987 Comp., p. 
235. 

SOURCE: 61 FR 34123, July 1, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 4901.1 Purpose and scope. 

This part contains PBGC’s general 
rules implementing the Freedom of In-
formation Act. This part sets forth 

generally the categories of records ac-
cessible to the public, types of records 
subject to prohibitions or restrictions 
on disclosure, and procedures whereby 
members of the public may access and 
inspect PBGC records. 

[87 FR 43994, July 25, 2022] 

§ 4901.2 Definitions. 

In addition to terminology in part 
4001 of this chapter, as used in this 
part— 

Agency, person, rule, rulemaking, order, 
and adjudication have the meanings at-
tributed to these terms by the defini-
tions in 5 U.S.C. 551, except where the 
context demonstrates that a different 
meaning is intended, and except that 
for purposes of the Freedom of Infor-
mation Act the term agency as defined 
in 5 U.S.C. 551 includes any executive 
department, military department, Gov-
ernment corporation, Government con-
trolled corporation, or other establish-
ment in the executive branch of the 
Government (including the Executive 
Office of the President) or any inde-
pendent regulatory agency. 

FOIA means the Freedom of Informa-
tion Act, as amended (5 U.S.C. 552). 

Record has the meaning attributed to 
it by section 552(f)(2) of FOIA. 

Working day means any weekday ex-
cepting Federal holidays. 

[61 FR 34123, July 1, 1996, as amended at 74 
FR 27081, June 8, 2009; 87 FR 43994, July 25, 
2022] 

§ 4901.3 Electronic reading room. 

PBGC will maintain an electronic 
reading room on its website, 
www.pbgc.gov, where persons may in-
spect in an electronic format all 
records made available for such pur-
poses under this part. 

[82 FR 26991, June 13, 2017; as amended at 87 
FR 43994, July 25, 2022] 

§ 4901.4 Information maintained in 
electronic reading room. 

PBGC will make available for public 
inspection in an electronic format 
without formal request— 
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(a) Information published in the FED-
ERAL REGISTER. FEDERAL REGISTER 
documents published by PBGC, and 
FEDERAL REGISTER indexes; 

(b) Information in PBGC publications. 
Informational material, such as press 
releases, pamphlets, and other material 
ordinarily made available to the public 
without cost as part of a public infor-
mation program; 

(c) Rulemaking proceedings. All papers 
and documents made a part of the offi-
cial record in administrative pro-
ceedings conducted by PBGC in connec-
tion with the issuance, amendment, or 
revocation of rules and regulations or 
determinations having general applica-
bility or legal effect with respect to 
members of the public or a class there-
of; 

(d) Other agency proceedings, policies, 
staff manuals and instructions, and 
records. Except to the extent that dele-
tion of identifying details is required 
to prevent a clearly unwarranted inva-
sion of personal privacy (in which case 
PBGC will explain in writing the jus-
tification for the deletion)— 

(1) Adjudication proceedings. Final 
opinions, orders, and (except to the ex-
tent that an exemption provided by 
FOIA must be asserted in the public in-
terest to prevent a clearly unwarranted 
invasion of personal privacy or viola-
tion of law or to ensure the proper dis-
charge of the functions of PBGC) other 
papers and documents made a part of 
the official record in adjudication pro-
ceedings conducted by PBGC; 

(2) Policy statements and interpreta-
tions. Statements of policy and inter-
pretations affecting a member of the 
public which have been adopted by 
PBGC and which have not been pub-
lished in the FEDERAL REGISTER; 

(3) Staff manuals and instructions. Ad-
ministrative staff manuals and instruc-
tions to staff issued by PBGC that af-
fect any member of the public; 

(4) Frequently requested records. 
Records that have been released under 
section 552(a)(3) of FOIA and have been 
the subject of three or more disclosure 
requests; and 

(5) Other records. Records that have 
been released under section 552(a)(3) of 
FOIA and that PBGC determines, be-
cause of the nature of the records’ sub-
ject matter, have become or are likely 

to become the subject of subsequent 
disclosure requests for substantially 
the same records; and 

(e) Indexes to certain records. Current 
indexes (updated at least quarterly) 
identifying materials described in sec-
tion 552(a)(2) of FOIA and paragraph (d) 
of this section. 

[61 FR 34123, July 1, 1996, as amended at 82 
FR 26991, June 13, 2017; 87 FR 43994, July 25, 
2022] 

§ 4901.5 Disclosure of other informa-
tion. 

(a) In general. Upon the request of 
any person submitted in accordance 
with subpart B of this part, the Disclo-
sure Officer will make any document 
(or portion thereof) from the records of 
PBGC in the custody of any official of 
PBGC available for inspection unless 
PBGC reasonably foresees that disclo-
sure would harm an interest protected 
by an exemption under the provisions 
of section 552(b) of FOIA and subpart C 
of this part or disclosure is otherwise 
prohibited by law. The procedures in 
subpart B of this part must be used for 
records that are not made available in 
PBGC’s electronic reading room under 
§ 4901.4 and may be used for records 
that are available in the electronic 
reading room. Records are not records 
of PBGC and are not required to be fur-
nished under FOIA, if they could only 
be produced by manipulation of exist-
ing information (such as computer 
analyses of existing data), thus cre-
ating information not previously in ex-
istence. 

(b) Discretionary disclosure. Unless 
prohibited from disclosure by 
§ 4901.21(a), the Disclosure Officer may 
make any document (or portion there-
of) from the records of PBGC available 
for inspection if the Disclosure Officer 
determines that disclosure furthers the 
public interest and does not impede the 
discharge of any of the functions of 
PBGC. 

[87 FR 43995, July 25, 2022] 

§ 4901.6 Filing rules; computation of 
time. 

(a) Place, method, and date of filing. (1) 
For rules about where to file a submis-
sion under this part with PBGC, see 
§ 4000.4 of this chapter. 
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(2) For rules about permissible meth-
ods of filing with PBGC under this 
part, see § 4000.3 of this chapter. 

(3) For rules about the date that a 
submission under this part was filed 
with PBGC, see subpart C of part 4000 
of this chapter. 

(b) Computation of time. For rules 
about any time period under this part, 
see subpart D of part 4000 of this chap-
ter. 

[87 FR 43995, July 25, 2022] 

Subpart B—Procedure for Formal 
Requests 

§ 4901.11 Submission of requests for 
access to records. 

(a) In general. A request to inspect 
any record subject to this subpart must 
be submitted in writing to the Disclo-
sure Officer, Pension Benefit Guaranty 
Corporation, by mail, in-person deliv-
ery, or electronic telecommunication 
in accordance with the FOIA instruc-
tions on PBGC’s website, www.pbgc.gov. 
To facilitate processing, ‘‘FOIA re-
quest’’ should appear prominently on 
the request. 

(b) Assistance with requests. A person 
who intends to submit or has sub-
mitted a request to inspect any record 
subject to this subpart may at any 
time seek assistance from a FOIA Pub-
lic Liaison listed on PBGC’s website, 
www.pbgc.gov. PBGC’s FOIA Public Li-
aisons are responsible for assisting in 
reducing delays, increasing trans-
parency and understanding of the sta-
tus of requests, and assisting in the 
resolution of disputes. 

[87 FR 43995, July 25, 2022] 

§ 4901.12 Description of information 
requested. 

(a) In general. Each disclosure request 
should reasonably describe the record 
or records sought in sufficient detail to 
permit identification and location with 
a reasonable amount of effort. So far as 
practicable, the request should specify 
the subject matter of the record, the 
place where and date or approximate 
date when made, the person or office 
that made it, and any other pertinent 
identifying details. 

(b) Deficient descriptions. (1) If the de-
scription is insufficient to enable a 

professional employee familiar with 
the subject area of the disclosure re-
quest to locate the record with a rea-
sonable amount of effort, the Disclo-
sure Officer will notify the requester 
and, to the extent possible, indicate 
the additional information required. 
PBGC will make every reasonable ef-
fort to assist a requester in the identi-
fication and location of the record or 
records sought. PBGC will not with-
hold records merely because of dif-
ficulty in finding them. 

(2) A requester who is attempting to 
modify or reformulate a disclosure re-
quest may discuss the request with a 
FOIA Public Liaison, who is available 
to assist the requester in reasonably 
describing the records sought. If the re-
quester fails to reasonably describe the 
records sought, PBGC’s response to the 
request may be delayed or denied. 

(3) Any amended disclosure request 
must meet the requirements for a re-
quest under paragraph (a) of this sec-
tion. 

(c) Requests for categories of records. 
Disclosure requests calling for all 
records falling within a reasonably spe-
cific category will be regarded as rea-
sonably described within the meaning 
of this section and section 552(a)(3) of 
FOIA if PBGC is reasonably able to de-
termine which records come within the 
request and to search for and collect 
them without unduly interfering with 
PBGC operations. If PBGC operations 
would be unduly disrupted, the Disclo-
sure Officer will promptly notify the 
requester and provide an opportunity 
to confer in an attempt to reduce the 
request to manageable proportions. 

[61 FR 34123, July 1, 1996, as amended at 87 
FR 43995, July 25, 2022] 

§ 4901.13 Receipt by agency of request. 

The Disclosure Officer will note the 
date and time of receipt on each disclo-
sure request for access to records. A 
disclosure request is deemed received 
and the period within which PBGC acts 
on the request, as set forth in § 4901.14, 
begins on the next working day fol-
lowing receipt, except that a disclosure 
request is deemed received only if and 
when PBGC receives all of the fol-
lowing: 

(a) A sufficient description under 
§ 4901.12; 
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(b) Payment or assurance of payment 
if required under § 4901.33(b); and 

(c) The requester’s consent to pay 
substantial search, review, and/or du-
plication charges under subpart D of 
this part if PBGC determines that such 
charges may be substantial and so no-
tifies the requester. Consent must be in 
the form of a statement that charges 
under subpart D of this part will be ac-
ceptable either in any amount or up to 
a specified amount. To avoid possible 
delay, a requester may include such a 
statement in an initial disclosure re-
quest. 

[87 FR 43995, July 25, 2022] 

§ 4901.14 Action on request. 

(a) Time for action. Promptly and in 
any event within 20 working days after 
receipt of a disclosure request (subject 
to extension under § 4901.16), the Disclo-
sure Officer will take action with re-
spect to each requested item (or por-
tion of an item) under either paragraph 
(b), (c), or (d) of this section. Following 
receipt, PBGC may ask the requester 
for information once and toll the 20- 
day period until PBGC receives such 
information. 

(b) Request granted. If the Disclosure 
Officer determines that the disclosure 
request will be granted, PBGC will so 
advise the requester and will promptly 
make the records available to the re-
quester. PBGC will accommodate any 
specification of the preferred form or 
format for the sought record as stated 
in the request, if the record is readily 
reproducible in the preferred form or 
format. 

(c) Request denied. If the Disclosure 
Officer determines that the disclosure 
request will be denied, PBGC will so 
advise the requester in writing with a 
brief statement of the reasons for the 
denial, including, if applicable, a ref-
erence to the specific exemption(s) au-
thorizing the denial and an explanation 
of how each such exemption applies to 
the matter withheld. 

(d) Records not located. If the Disclo-
sure Officer determines that, despite a 
reasonably calculated search to un-
cover all relevant documents, the re-
quested records could not be located, 
PBGC will issue a ‘‘no-records’’ re-
sponse, and so advise the requester in 
writing. 

(e) Information for requester. Written 
responses issued under paragraph (c) or 
(d) of this section will include the 
name and title of the person(s) respon-
sible for the denial, outline the appeal 
procedure available, and notify the re-
quester of the right to seek dispute res-
olution services from a PBGC FOIA 
Public Liaison or the Office of Govern-
ment Information Services. 

[87 FR 43995, July 25, 2022] 

§ 4901.15 Appeals from denial of re-
quests. 

(a) Submittal of appeals. A requester 
may appeal any adverse determination 
by the Disclosure Officer of a request 
under FOIA, including a denial of a re-
quest for access to records, expedited 
action, or fee waiver. The requester 
may file a written appeal within 90 
days from the date of the denial or, in 
the case of a partial denial, 90 days 
from the date the requester receives 
the disclosed material. The appeal 
must include the grounds for appeal 
and any supporting statements or ar-
guments. The requester must address 
the appeal to the General Counsel, Pen-
sion Benefit Guaranty Corporation, 
and must submit the appeal by mail, 
in-person delivery, or electronic tele-
communication in accordance with the 
FOIA instructions on PBGC’s website, 
www.pbgc.gov. To facilitate processing, 
the words ‘‘FOIA appeal’’ should ap-
pear prominently on the appeal. 

(b) Receipt and consideration of appeal. 
The General Counsel will note the date 
and time of receipt on each appeal and 
notify the requester thereof. Within 20 
working days after receipt of an appeal 
(subject to extension under § 4901.16), 
the General Counsel will issue a deci-
sion on the appeal. 

(1) The General Counsel will deter-
mine de novo whether the denial of dis-
closure was in accordance with FOIA 
and this part. 

(2) Unless otherwise ordered by the 
court, the General Counsel may act on 
an appeal notwithstanding the pend-
ency of an action for judicial relief in 
the same matter and, if no appeal has 
been filed, may treat the pending ac-
tion as the filing of an appeal. 
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(c) Decision on appeal. As to each 
item (or portion of an item) whose non-
disclosure is appealed, the General 
Counsel will either— 

(1) Grant the appeal and so advise the 
requester in writing, in which case the 
records with respect to which the ap-
peal is granted will promptly be made 
available to the requester; or 

(2) Deny the appeal and so advise the 
requester in writing with a brief state-
ment of the reasons for the denial, in-
cluding a reference to the specific ex-
emption(s) authorizing the denial, an 
explanation of how each such exemp-
tion applies to the matter withheld, 
and notice of the provisions for judicial 
review in section 552(a)(4) of FOIA. The 
General Counsel’s decision will be the 
final action of PBGC with respect to 
the request. 

(d) Records of appeals. Copies of both 
grants and denials of appeals will be 
collected in one file available in 
PBGC’s electronic reading room under 
§ 4901.4(d)(1) and indexed under 
§ 4901.4(e). 

[61 FR 34123, July 1, 1996, as amended at 68 
FR 61358, Oct. 28, 2003; 82 FR 26992, June 13, 
2017; 87 FR 43996, July 25, 2022] 

§ 4901.16 Extensions of time. 

In unusual circumstances (as de-
scribed in section 552(a)(6)(B) of FOIA), 
the time to respond to a disclosure re-
quest under § 4901.14(a) or an appeal 
under § 4901.15(b) may be extended as 
reasonably necessary to process the re-
quest or appeal. The Disclosure Officer 
will notify the requester in writing 
within the original time period of the 
unusual circumstances and the date 
when a response is expected to be sent. 
When the extension for a disclosure re-
quest exceeds 10 working days, the no-
tice will provide the requester with an 
opportunity to modify the disclosure 
request or arrange an alternative time 
period for processing the original or 
modified request. This notice will also 
alert the requester of the availability 
of a PBGC FOIA Public Liaison for as-
sistance and the Office of Government 
Information Services for dispute reso-
lution services. The maximum exten-
sion for responding to an appeal is 10 
working days minus the amount of any 

extension on the request to which the 
appeal relates. 

[87 FR 43996, July 25, 2022] 

§ 4901.17 Expedited action on requests 
and appeals. 

(a) In general. Upon a request sub-
mitted in accordance with paragraph 
(b) of this section, PBGC will expedite 
a disclosure request under § 4901.11 or 
an appeal under § 4901.15 if PBGC deter-
mines that the requester has dem-
onstrated one of the following: 

(1) The disclosure request or appeal 
involves circumstances in which the 
lack of expedited action could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual or the loss of an individ-
ual’s substantial due process rights. 

(2) The requester is primarily en-
gaged in disseminating information 
and the disclosure request or appeal is 
urgently needed to inform the public 
about an actual or alleged Federal Gov-
ernment activity. 

(b) Timing and method of request. A re-
quest for PBGC to expedite a disclosure 
request or an appeal may be made at 
any time and must be made by mail, 
in-person delivery, or electronic tele-
communication in accordance with the 
FOIA instructions on PBGC’s website, 
www.pbgc.gov. 

(c) Action on request. (1) PBGC will 
notify the requester within 10 calendar 
days of receipt of a request for expe-
dited action whether PBGC will expe-
dite a disclosure request or an appeal. 

(2) Request granted. If PBGC deter-
mines that the request for expedited 
action will be granted, PBGC will take 
action on the disclosure request or the 
appeal as soon as practicable. 

(3) Request denied. If PBGC deter-
mines that the request for expedited 
action will be denied, PBGC will so ad-
vise the requester in writing with a 
brief statement of the reasons for the 
denial. The writing will also include 
the name and title or position of the 
person(s) responsible for the denial, 
outline the appeal procedure available, 
and notify the requester of the right to 
seek dispute resolution services from a 
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PBGC FOIA Public Liaison or the Of-
fice of Government Information Serv-
ices. PBGC will act on any appeal of 
that decision expeditiously. 

[87 FR 43996, July 25, 2022] 

§ 4901.18 Exhaustion of administrative 
remedies. 

If the Disclosure Officer fails to 
make a determination to grant or deny 
access to requested records, or the Gen-
eral Counsel does not make a decision 
on appeal from a denial of access to 
PBGC records, within the time pre-
scribed (including any extension) for 
making such determination or deci-
sion, the requester’s administrative 
remedies will be deemed exhausted and 
the requester may apply for judicial re-
lief under FOIA. However, since a court 
may allow PBGC additional time to act 
as provided in FOIA, processing of the 
disclosure request or appeal will con-
tinue and PBGC will so advise the re-
quester. 

[87 FR 43997, July 25, 2022] 

Subpart C—Restrictions on 
Disclosure 

§ 4901.21 Restrictions in general. 

(a) Records not disclosable. PBGC will 
not disclose records to the extent pro-
hibited by section 552(b)(1) or (3) of 
FOIA, sections 4010 and 4043 of ERISA, 
or other statutes. 

(b) Records disclosure of which may be 
refused. Unless prohibited from disclo-
sure by paragraph (a) of this section, 
PBGC need not but may, as provided in 
§ 4901.5(b), disclose records exempted 
from FOIA, which include as of August 
24, 2022 records under: 

(1) Section 552(b)(2) of FOIA, dealing 
in general with internal agency per-
sonnel rules and practices; 

(2) Section 552(b)(4) of FOIA, dealing 
in general with trade secrets and com-
mercial and financial information; 

(3) Section 552(b)(5) of FOIA, dealing 
in general with inter-agency and intra- 
agency memoranda and letters; 

(4) Section 552(b)(6) of FOIA, dealing 
in general with personnel, medical, and 
similar files; 

(5) Section 552(b)(7) of FOIA, dealing 
in general with records or information 
compiled for law enforcement purposes; 

(6) Section 552(b)(8) of FOIA, dealing 
in general with reports on financial in-
stitutions; or 

(7) Section 552(b)(9) of FOIA, dealing 
in general with information about 
wells. 

[87 FR 43997, July 25, 2022] 

§ 4901.22 Partial disclosure. 

If an otherwise disclosable record 
contains some material that is pro-
tected from disclosure, the record will 
not for that reason be withheld from 
disclosure if deletion of the protected 
material is feasible. This principle will 
be applied in particular to identifying 
details the disclosure of which would 
constitute an unwarranted invasion of 
personal privacy. 

[61 FR 34123, July 1, 1996, as amended at 87 
FR 43997, July 25, 2022] 

§ 4901.23 Record of concern to agency 
other than PBGC. 

When reviewing a record in response 
to a disclosure request, PBGC will de-
termine whether another agency is bet-
ter able to determine whether the 
record is exempt from disclosure under 
FOIA. As to any such record, PBGC 
will proceed in one of the following 
ways: 

(a) Consultation with another agency. 
When the record contains information 
of interest to another agency, PBGC 
will make a release determination only 
if its interest in the record is the pri-
mary interest and only after PBGC 
consults with that agency. 

(b) Referral to another agency. (1) 
When an agency other than PBGC has 
primary interest in the record, then 
PBGC will refer the responsibility for 
responding to the disclosure request re-
garding that record to that agency. 

(2) Whenever PBGC refers any part of 
the responsibility for responding to a 
disclosure request to another agency, 
PBGC will document the referral, 
maintain a copy of the record that it 
refers, and notify the requester of the 
referral, informing the requester of the 
name(s) of the agency to which the 
record was referred, including that 
agency’s FOIA office. 

[87 FR 43997, July 25, 2022] 
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§ 4901.24 Special rules for trade se-
crets and confidential commercial 
or financial information submitted 
to PBGC. 

(a) Application. To the extent per-
mitted by law, this section applies to a 
request for disclosure of a record that 
contains information that has been 
designated by the submitter in good 
faith in accordance with paragraph (b) 
of this section or a record that PBGC 
has reason to believe contains such in-
formation, unless one of the following 
applies: 

(1) Access to the information is de-
nied. 

(2) The information has been pub-
lished or officially made available to 
the public. 

(3) Disclosure of the information is 
required by law other than FOIA. 

(4) The designation under paragraph 
(b) of this section appears obviously 
frivolous, except that in such a case 
PBGC will notify the submitter in 
writing of a determination to disclose 
the information within a reasonable 
time before the disclosure date (which 
shall be specified in the notice). 

(b) Designation by submitter. To des-
ignate information as being subject to 
this section, the submitter must, at 
the time of submission or by a reason-
able time thereafter, assert that infor-
mation being submitted is confidential 
business information and designate, 
with appropriate markings, the por-
tion(s) of the submission to which the 
assertion applies. Any designation 
under this paragraph (b) will expire 10 
years after the date of submission un-
less a longer designation period is re-
quested and reasonable justification is 
provided. 

(c) Notification to submitter of disclo-
sure request. When disclosure of infor-
mation subject to this section may be 
made, the Disclosure Officer or (where 
disclosure may be made in response to 
an appeal) the General Counsel will 
promptly notify the submitter, describ-
ing (or providing a copy of) the infor-
mation that may be disclosed, and af-
ford the submitter a reasonable period 
of time to object in writing to the re-
quested disclosure. (The notification to 
the submitter may be oral or written; 
if oral, it will be confirmed in writing.) 
When a submitter is notified under this 

paragraph (c), the requester will be no-
tified that the submitter is being af-
forded an opportunity to object to dis-
closure. 

(d) Objection of submitter. A submit-
ter’s statement objecting to disclosure 
must specify all grounds relied upon 
for opposing disclosure of any por-
tion(s) of the information under sec-
tion 552(b) of FOIA and, with respect to 
the exemption in section 552(b)(4), dem-
onstrate why the information is a 
trade secret or is commercial or finan-
cial information that is privileged or 
confidential. Facts asserted must be 
certified or otherwise supported. (Infor-
mation provided pursuant to this para-
graph may itself be subject to disclo-
sure under FOIA.) Any timely objec-
tion of a submitter under this para-
graph (d) will be carefully considered 
in determining whether to grant a dis-
closure request or appeal. 

(e) Notification to submitter of decision 
to disclose. If the Disclosure Officer or 
(where disclosure is in response to an 
appeal) the General Counsel decides to 
disclose information subject to this 
section despite the submitter’s objec-
tions, the Disclosure Officer (or Gen-
eral Counsel) will give the submitter 
written notice, explaining briefly why 
the information is to be disclosed de-
spite those objections, describing the 
information to be disclosed, and speci-
fying the date when the information 
will be disclosed to the requester. The 
notification will, to the extent per-
mitted by law, be provided a reasonable 
number of days before the disclosure 
date so specified, and a copy will be 
provided to the requester. 

(f) Notification to submitter of action to 
compel disclosure. The Disclosure Officer 
or the General Counsel will promptly 
notify the submitter if a requester 
brings suit seeking to compel disclo-
sure. 

[61 FR 34123, July 1, 1996, as amended at 87 
FR 43997, July 25, 2022] 

Subpart D—Fees 

§ 4901.31 Charges for services. 

(a) In general. Pursuant to the provi-
sions of section 552 of FOIA, as amend-
ed, PBGC will assess charges to cover 
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the direct costs of searching for, re-
viewing, and/or duplicating records re-
quested under FOIA, except where the 
charges are limited or waived under 
paragraph (b) or (d) of this section, ac-
cording to the fee schedule in § 4901.32. 
No charge will be assessed if the costs 
of routine collection and processing of 
the fee would be equal to or greater 
than the fee itself. Except as provided 
in paragraph (e) of this section, no 
charge for searching (or in the case of 
a requester described under section 
552(a)(4)(A)(ii)(II) of FOIA, for duplica-
tion) will be assessed if PBGC has 
failed to comply with any time limit 
under section 552(a)(6) of FOIA. 

(1) Direct costs means those expendi-
tures which PBGC actually incurs in 
searching for and duplicating (and in 
the case of commercial requesters, re-
viewing) documents to respond to a dis-
closure request under FOIA and this 
part. Not included in direct costs are 
overhead expenses such as costs of 
space, and heating or lighting the facil-
ity in which the records are stored. 

(2) Search means all time spent look-
ing for material that is responsive to a 
disclosure request under FOIA and this 
part, including page-by-page or line-by- 
line identification of materials within 
a document, if required. Searches may 
be done manually or by computer using 
existing programming. Search is dis-
tinguishable from ‘‘review’’ which is 
defined in paragraph (a)(3) of this sec-
tion. 

(3) Review means the process of exam-
ining documents located in response to 
a disclosure request under FOIA and 
this part to determine whether any 
portion of any document located is per-
mitted or required to be withheld. It 
also includes processing any documents 
for disclosure, e.g., doing all that is 
necessary to redact them and other-
wise prepare them for release. Review 
does not include time spent resolving 
general legal or policy issues regarding 
the application of exemptions. 

(4) Duplication means the process of 
making a copy of a document nec-
essary to respond to a disclosure re-
quest under FOIA and this part, in a 
form that is reasonably usable by the 
requester. Copies can take the form of 
paper copy, audio-visual materials, or 
electronic records, among others. 

(b) Categories of requesters. For pur-
poses of assessing fees, requesters who 
seek access to records under FOIA and 
this part are divided into three cat-
egories: commercial use requesters, 
non-commercial scientific or edu-
cational institutions or news media re-
questers, and all other requesters. 
PBGC will determine the category of a 
requester and charge fees according to 
the following rules. 

(1) Commercial use requesters. (i) When 
records are requested for commercial 
use, PBGC will assess charges, as pro-
vided in this subpart, for the full direct 
costs of searching for, reviewing for re-
lease, and duplicating the records 
sought. Fees for search and review may 
be charged even if the record searched 
for is not found or if, after it is found, 
it is determined that the request to in-
spect it may be denied under section 
552(b) of FOIA and this part. 

(ii) A ‘‘commercial use’’ request is a 
request that asks for information for a 
use or a purpose that furthers a com-
mercial, trade, or profit interest, which 
can include furthering those interests 
through litigation. PBGC’s decision to 
place a requester in the commercial 
use category will be made on a case-by- 
case basis dependent upon on the re-
quester’s intended use of the informa-
tion. PBGC will notify requesters of 
their placement in this category. 

(2) Non-commercial scientific or edu-
cational institutions, or news media re-
questers. (i) When records are requested 
by a non-commercial scientific or edu-
cational institution or a news media 
requester, PBGC will assess charges, as 
provided in this subpart, for the full di-
rect cost of duplication only, excluding 
charges for the first 100 pages. 

(ii) A non-commercial scientific in-
stitution is an institution that is not 
operated for a ‘‘commercial use’’ as 
that term is defined in paragraph 
(b)(1)(ii) of this section, and which is 
operated solely for the purpose of con-
ducting scientific research the results 
of which are not intended to promote 
any particular product or industry. 

(iii) An educational institution is any 
school that operates a program of 
scholarly research. A requester in this 
fee category must show that the re-
quest is made in connection with his or 
her role at the educational institution. 
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PBGC may seek verification from the 
requester that the request is in fur-
therance of scholarly research and 
PBGC will advise requesters of their 
placement in this category. 

(iv)(A) A representative of the news 
media is any person or entity that 
gathers information of potential inter-
est to a segment of the public, uses edi-
torial skills to turn the raw materials 
into a distinct work, and distributes 
that work to an audience. The term 
news means information that is about 
current events or that would be of cur-
rent interest to the public. Examples of 
news media entities include television 
or radio stations broadcasting to the 
public at large, and publishers of peri-
odicals that disseminate ‘‘news’’ and 
make their products available through 
a variety of means to the general pub-
lic, including news organizations that 
disseminate solely on the internet. 
These examples are not intended to be 
all-inclusive. A ‘‘freelance’’ journalist 
who demonstrates a solid basis for ex-
pecting publication through a news 
media entity will be considered as a 
representative of the news media. 

(B) To be eligible for inclusion in this 
category, the request must not be 
made for a commercial use. A request 
for records supporting the news dis-
semination function of the requester 
who is a representative of the news 
media will not be considered to be a re-
quest that is for a commercial use. 

(3) All other requesters. When records 
are requested by requesters who do not 
fit into any of the categories in para-
graph (b)(1) or (2) of this section, PBGC 
will assess charges, as provided in this 
subpart, for the full direct cost of 
searching for and duplicating the 
records sought, with the exceptions 
that there will be no charge for the 
first 100 pages of duplication and the 
first 2 hours of search time. Notwith-
standing the preceding sentence, there 
will be no charge for search time in the 
event of requests under the Privacy 
Act of 1974 from subjects of records 
filed in PBGC’s systems of records for 
the disclosure of records about them-
selves. Search fees, where applicable, 
may be charged even if the record 
sought is not found. 

(c) Aggregation of requests. If PBGC 
reasonably believes that a requester or 

group of requesters is attempting to 
break a request down into a series of 
requests for the purpose of evading the 
assessment of fees, PBGC will aggre-
gate any such requests and charge ac-
cordingly. In no case will PBGC aggre-
gate multiple requests on unrelated 
subjects from one requester. 

(d) Waiver or reduction of charges. Cir-
cumstances under which any fee listed 
in § 4901.32 may be waived or reduced 
are set forth in § 4901.34. 

(e) Unusual or exceptional cir-
cumstances. Notwithstanding paragraph 
(a) of this section, if PBGC fails to 
comply with a time limit under section 
552(a)(6) of FOIA, PBGC may neverthe-
less assess a charge for search and re-
view services (or in the case of a re-
quester described under section 
552(a)(4)(A)(ii)(II), for duplication) if 
one of the following circumstances ap-
plies: 

(1) PBGC has determined that un-
usual circumstances (as defined in sec-
tion 552(a)(6)(B) of FOIA) apply, PBGC 
needs more than 10 additional days to 
process the disclosure request, and 
more than 5,000 pages are necessary to 
respond to the request, provided that: 

(i) PBGC has provided timely written 
notice of this determination to the re-
quester; and 

(ii) PBGC has discussed with the re-
quester, or made three or more good- 
faith attempts to do so, via written 
mail, electronic mail, or telephone how 
the requester could effectively limit 
the scope of the request. 

(2) PBGC has determined that un-
usual circumstances (as defined in sec-
tion 552(a)(6)(B) of FOIA) apply, PBGC 
has provided timely written notice to 
the requester of the unusual cir-
cumstances extending the time limit 
by 10 additional days, and PBGC proc-
esses the disclosure request within that 
time. 

(3) A court has determined that ex-
ceptional circumstances exist (as de-
fined in section 552(a)(6)(C) of FOIA) 
and has issued an order excusing 
PBGC’s failure to comply with the 
time limit. 

[61 FR 34123, July 1, 1996, as amended at 82 
FR 26992, June 13, 2017; 87 FR 43997, July 25, 
2022] 
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§ 4901.32 Fee schedule. 

(a) Charges for searching and review of 
records. Charges applicable under this 
subpart to the search for and review of 
records will be made according to the 
following fee schedule: 

(1) Search time and review time. For or-
dinary search services and review serv-
ices, PBGC charges $54.00 per hour. 
PBGC charges fees in quarter hour in-
crements. 

(2) Retrieving records stored by NARA. 
For disclosure requests that require 
the retrieval of records stored at a Fed-
eral records center operated by the Na-
tional Archives and Records Adminis-
tration (NARA), PBGC charges addi-
tional costs in accordance with the 
Transactional Billing Rate Schedule 
established by NARA. 

(b) Charges for duplication of records. 
Charges applicable under this subpart 
for obtaining requested copies of 
records made available for inspection 
will be made according to the following 
fee schedule and subject to the fol-
lowing conditions. 

(1) Standard copying fee. $0.15 for each 
page of record copies furnished. 

(2) Voluminous material. If the volume 
of page copy desired by the requester is 
such that the reproduction charge at 
the standard page rate would be in ex-
cess of $50, the person desiring repro-
duction may request a special rate 
quotation from PBGC. 

(3) Indexes. Pursuant to section 
552(a)(2) of FOIA copies of indexes or 
supplements thereto which are main-
tained as therein provided but which 
have not been published will be pro-
vided on request at a cost not to exceed 
the direct cost of duplication. 

(c) Other charges. The scheduled fees, 
set forth in paragraphs (a) and (b) of 
this section, for furnishing records 
made available for inspection and du-
plication represent the direct costs of 
furnishing the copies at the place of 
duplication. Upon request, single cop-
ies of the records will be mailed, post-
age prepaid, free of charge. Actual 
costs of transmitting records by special 
methods such as registered, certified, 
or special delivery mail or messenger, 
and of special handling or packaging, if 

required, will be charged in addition to 
the scheduled fees. 

[61 FR 34123, July 1, 1996, as amended at 87 
FR 43999, July 25, 2022] 

§ 4901.33 Payment of fees. 

(a) Medium of payment. Payment of 
the applicable fees as provided in this 
section must be made by check, money 
order, or other PBGC permitted meth-
od, and in accordance with the FOIA 
instructions on PBGC’s website, 
www.pbgc.gov. 

(b) Advance payment or assurance of 
payment. Payment or assurance of pay-
ment before work is begun or contin-
ued on a disclosure request may be re-
quired as follows: 

(1) Where PBGC estimates or deter-
mines that charges allowable under the 
rules in this subpart, are likely to ex-
ceed $250, PBGC may require advance 
payment of the entire fee or assurance 
of payment, as follows: 

(i) Where the requester has a history 
of prompt payment of fees under this 
part, PBGC will notify the requester of 
the likely cost and obtain satisfactory 
assurance of full payment; or 

(ii) Where the requester has no his-
tory of payment for requests made pur-
suant to FOIA and this part, PBGC 
may require the requester to make an 
advance payment of an amount up to 
the full estimated charges. 

(2) Where the requester has pre-
viously failed to pay a fee charged in a 
timely fashion (i.e., within 30 days of 
the date of the billing), PBGC may re-
quire the requester to pay the full 
amount owed plus any applicable inter-
est as provided in paragraph (c) of this 
section (or demonstrate that he has, in 
fact, paid the fee) and to make an ad-
vance payment of the full amount of 
the estimated fee. 

(c) Late payment interest charges. 
PBGC may assess late payment inter-
est charges on any amounts unpaid by 
the 31st day after the date a bill is sent 
to a requester. Interest will be assessed 
at the rate prescribed in 31 U.S.C. 3717 
and will accrue from the date the bill is 
sent. 

[61 FR 34123, July 1, 1996, as amended at 68 
FR 61358, Oct. 28, 2003; 87 FR 43999, July 25, 
2022] 
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§ 4901.34 Waiver or reduction of 
charges. 

(a) The Disclosure Officer may waive 
or reduce fees otherwise applicable 
under this subpart when disclosure of 
the information is in the public inter-
est because it is likely to contribute 
significantly to public understanding 
of the operations or activities of the 
Government and is not primarily in the 
commercial interest of the requester. A 
fee waiver or reduction request must 
set forth full and complete information 
upon which the request is based. 

(b) If the Disclosure Officer deter-
mines that the request for fee waiver 
or reduction will be denied, the re-
quester will be so advised in writing 
with a brief statement of the reasons 
for the denial. The writing will include 
the name and title or position of the 
person(s) responsible for the denial, 
outline the appeal procedure available, 
and notify the requester of the right to 
seek dispute resolution services from a 
PBGC FOIA Public Liaison or the Of-
fice of Government Information Serv-
ices. 

[61 FR 34123, July 1, 1996, as amended at 87 
FR 43999, July 25, 2022] 

PART 4902—DISCLOSURE AND 
AMENDMENT OF RECORDS PER-
TAINING TO INDIVIDUALS UNDER 
THE PRIVACY ACT 

Sec. 

4902.1 Purpose and scope. 

4902.2 Definitions. 

4902.3 Procedures for determining existence 
of and requesting access to records. 

4902.4 Disclosure of record to an individual. 

4902.5 Procedures for requesting amendment 
of a record. 

4902.6 Action on request for amendment of a 
record. 

4902.7 Appeal of a denial of a request for 
amendment of a record. 

4902.8 Fees. 

4902.9 Privacy Act provisions for which 
PBGC claims an exemption. 

4902.10 Specific exemption: Personnel secu-
rity investigation records. 

4902.11 Specific exemptions: Office of In-
spector General investigative file sys-
tem. 

4902.12 Specific exemptions: Insider threat 
and data loss prevention. 

4902.13 Filing rules; computation of time. 

AUTHORITY: 5 U.S.C. 552a, 29 U.S.C. 
1302(b)(3). 

SOURCE: 61 FR 34128, July 1, 1996, unless 
otherwise noted. 

§ 4902.1 Purpose and Scope. 

(a) Procedures. Sections 4902.3 
through 4902.7 establish procedures 
under which— 

(1) An individual may— 
(i) Determine whether PBGC main-

tains any system of records that con-
tains a record pertaining to the indi-
vidual; 

(ii) Obtain access to the individual’s 
record upon request; 

(iii) Make a request to amend the in-
dividual’s record; and 

(iv) Appeal a denial of a request to 
amend the individual’s record; and 

(2) PBGC will make an initial deter-
mination of a request to amend an in-
dividual’s record. 

(b) Fees. Section 4902.8 prescribes the 
fees for making copies of an individ-
ual’s record. 

(c) Privacy Act provisions. Section 
4902.9 summarizes the Privacy Act (5 
U.S.C. 552a) provisions for which PBGC 
claims an exemption for certain sys-
tems of records. 

(d) Exemptions. Sections 4902.10 
through 4902.12 set forth those systems 
of records that are exempted from cer-
tain disclosure and other provisions of 
the Privacy Act, and the reasons for 
the exemptions. 

[74 FR 27081, June 8, 2009, as amended at 84 
FR 32619, July 9, 2019] 

§ 4902.2 Definitions. 

In addition to terminology in part 
4001 of this chapter, as used in this 
part: 

Record means any item, collection, or 
grouping of information about an indi-
vidual that is maintained by an agen-
cy, including, but not limited to, his or 
her education, financial transactions, 
medical history, and criminal or em-
ployment history and that contains his 
or her name, or the identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual, such 
as a finger or voice print or a photo-
graph. 

System of records means a group of 
any records under the control of any 



1114 

29 CFR Ch. XL (7–1–23 Edition) § 4902.3 

agency from which information is re-
trieved by the name of the individual 
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual. 

Working day means any weekday ex-
cepting Federal holidays. 

[61 FR 34128, July 1, 1996, as amended at 74 
FR 27081, June 8, 2009] 

§ 4902.3 Procedures for determining 
existence of and requesting access 
to records. 

(a) Any individual may submit a re-
quest to the Disclosure Officer, Pension 
Benefit Guaranty Corporation, for the 
purpose of learning whether a system 
of records maintained by the PBGC 
contains any record pertaining to the 
requestor or obtaining access to such a 
record. Such a request may be sent to 
the Disclosure Officer or made in per-
son between the hours of 9 a.m. and 4 
p.m. on any working day. Current in-
formation on how to make a request, 
including the Disclosure Officer’s mail-
ing address and location, can be ob-
tained on PBGC’s Web site, http:// 
www.pbgc.gov. 

(b) Each request submitted pursuant 
to paragraph (a) of this section shall 
include the name of the system of 
records to which the request pertains 
and the requester’s full name, home ad-
dress and date of birth, and shall 
prominently state the words, ‘‘Privacy 
Act Request.’’ If this information is in-
sufficient to enable the PBGC to iden-
tify the record in question, or to deter-
mine the identity of the requester (to 
ensure the privacy of the subject of the 
record), the disclosure officer shall re-
quest such further identifying data as 
the disclosure officer deems necessary 
to locate the record or to determine 
the identity of the requester. 

(c) Unless the request is only for no-
tification of the existence of a record 
and such notification is required under 
the Freedom of Information Act (5 
U.S.C. 552), the requester shall be re-
quired to provide verification of his or 
her identity to the PBGC as set forth 
in paragraph (c)(1) or (2) of this section, 
as appropriate. 

(1) If the request is made by mail, the 
requester shall submit a notarized 
statement establishing his or her iden-
tity. 

(2) If the request is made in person, 
the requester shall show identification 
satisfactory to the disclosure officer, 
such as a driver’s license, employee 
identification, annuitant identification 
or Medicare card. 

(d) The disclosure officer shall re-
spond to the request in writing within 
10 working days after receipt of the re-
quest or of such additional information 
as may be required under paragraph (b) 
of this section. If a request for access 
to a record is granted, the response 
shall state when the record will be 
made available. 

[61 FR 34128, July 1, 1996, as amended at 68 
FR 61358, Oct. 28, 2003; 74 FR 27081, June 8, 
2009] 

§ 4902.4 Disclosure of record to an in-
dividual. 

(a) When the disclosure officer grants 
a request for access to records under 
§ 4902.3, such records shall be made 
available when the requester is advised 
of the determination or as promptly 
thereafter as possible. At the request-
er’s option, the record will be made 
available for the requester’s inspection 
and copying at the PBGC, between the 
hours of 9 a.m. and 4 p.m. on any work-
ing day, or a copy of the record will be 
mailed to the requester. Current infor-
mation on where the records may be 
inspected and copied can be obtained 
on PBGC’s Web site, http:// 
www.pbgc.gov. 

(b) If the requester desires to be ac-
companied by another individual dur-
ing the inspection and/or copying of 
the record, the requester shall, either 
when the record is made available or at 
any earlier time, submit to the disclo-
sure officer a signed statement identi-
fying such other individual and author-
izing such other individual to be 
present during the inspection and/or 
copying of the record. 

[61 FR 34128, July 1, 1996, as amended at 74 
FR 27082, June 8, 2009] 

§ 4902.5 Procedures for requesting 
amendment of a record. 

(a) Any individual about whom the 
PBGC maintains a record contained in 
a system of records may request that 
the record be amended. Such a request 
shall be submitted in the same manner 
described in § 4902.3(a). 
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(b) Each request submitted under 
paragraph (a) of this section shall in-
clude the information described in 
§ 4902.3(b) and a statement specifying 
the changes to be made in the record 
and the justification therefor. The dis-
closure officer may request further 
identifying data as described in 
§ 4902.3(b). 

(c) An individual who desires assist-
ance in the preparation of a request for 
amendment of a record shall submit 
such request for assistance in writing 
to the Deputy General Counsel, Pen-
sion Benefit Guaranty Corporation. 
The Deputy General Counsel shall re-
spond to such request as promptly as 
possible. 

[61 FR 34128, July 1, 1996, as amended at 68 
FR 61358, Oct. 28, 2003] 

§ 4902.6 Action on request for amend-
ment of a record. 

(a) Within 20 working days after re-
ceipt by the PBGC of a request for 
amendment of a record under § 4902.5, 
unless for good cause shown the Direc-
tor of the PBGC extends such 20-day 
period, the disclosure officer shall no-
tify the requester in writing whether 
and to what extent the request shall be 
granted. To the extent that the request 
is granted, the disclosure officer shall 
cause the requested amendment to be 
made promptly. 

(b) When a request for amendment of 
a record is denied in whole or in part, 
the denial shall include a statement of 
the reasons therefor, the procedures for 
appealing such denial, and a notice 
that the requester has a right to assist-
ance in preparing an appeal of the de-
nial. 

(c) An individual who desires assist-
ance in preparing an appeal of a denial 
under this section shall submit a re-
quest to the Deputy General Counsel, 
Pension Benefit Guaranty Corporation. 
The Deputy General Counsel shall re-
spond to the request as promptly as 
possible, but in no event more than 30 
days after receipt. 

[61 FR 34128, July 1, 1996, as amended at 68 
FR 61359, Oct. 28, 2003; 74 FR 27082, June 8, 
2009] 

§ 4902.7 Appeal of a denial of a request 
for amendment of a record. 

(a) An appeal from a denial of a re-
quest for amendment of a record under 
§ 4902.6 shall be submitted, within 45 
days of receipt of the denial, to the 
General Counsel, Pension Benefit Guar-
anty Corporation, unless the record 
subject to such request is one main-
tained by the Office of the General 
Counsel, in which event the appeal 
shall be submitted to the Director or 
Director’s designee, Pension Benefit 
Guaranty Corporation. The appeal 
shall state in detail the basis on which 
it is made and shall clearly state ‘‘Pri-
vacy Act Request’’ on the first page. In 
addition, the submission shall clearly 
state ‘‘Privacy Act Request’’ on the en-
velope (for mail, hand delivery, or com-
mercial delivery), in the subject line 
(for e-mail), or on the cover sheet (for 
fax). 

(b) Within 30 working days after the 
receipt of the appeal, unless for good 
cause shown the Director of the PBGC 
extends such 30-day period, the General 
Counsel or, where appropriate, the Di-
rector or Director’s designee, shall 
issue a decision in writing granting or 
denying the appeal in whole or in part. 
To the extent that the appeal is grant-
ed, the General Counsel or, where ap-
propriate, the Director or Director’s 
designee, shall cause the requested 
amendment to be made promptly. To 
the extent that the appeal is denied, 
the decision shall include the reasons 
for the denial and a notice of the re-
quester’s right to submit a brief state-
ment setting forth reasons for dis-
puting the denial of appeal, to seek ju-
dicial review of the denial pursuant to 
5 U.S.C. 552a(g)(1)(A), and to obtain fur-
ther information concerning the provi-
sions for judicial review under that sec-
tion. 

(c) An individual whose appeal has 
been denied in whole or in part may 
submit a brief summary statement set-
ting forth reasons for disputing such 
denial. Such statement shall be sub-
mitted within 30 days of receipt of the 
denial of the appeal to the Disclosure 
Officer. Any such statement shall be 
made available by the PBGC to anyone 
to whom the record is subsequently 
furnished and may also be accom-
panied, at the discretion of the PBGC, 
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by a brief statement summarizing the 
PBGC’s reasons for refusing to amend 
the record. The PBGC shall also pro-
vide copies of the individual’s state-
ment of dispute to all prior recipients 
of the record with respect to whom an 
accounting of the disclosure of the 
record was maintained pursuant to 5 
U.S.C. 552a(c)(1). 

(d) To request further information 
concerning the provisions for judicial 
review, an individual shall submit such 
request in writing to the Deputy Gen-
eral Counsel, who shall respond to such 
request as promptly as possible. 

[61 FR 34128, July 1, 1996, as amended at 68 
FR 61359, Oct. 28, 2003; 74 FR 27082, June 8, 
2009; 74 FR 30212, June 25, 2009] 

§ 4902.8 Fees. 

When an individual requests a copy 
of his or her record under § 4902.4, 
charges for the copying shall be made 
according to the following fee schedule: 

(a) Standard copying fee. There shall 
be a charge of $0.15 per page of record 
copies furnished. Where the copying fee 
is less than $1.50, it shall not be as-
sessed. 

(b) Voluminous material. If the volume 
of page copy desired by the requester is 
such that the reproduction charge at 
the standard page rate would be in ex-
cess of $50, the individual desiring re-
production may request a special rate 
quotation from the PBGC. 

(c) Manual copying by requester. No 
charge will be made for manual copy-
ing by the requester of any document 
made available for inspection under 
§ 4902.4. The PBGC shall provide facili-
ties for such copying without charge 
between the hours of 9 a.m. and 4 p.m. 
on any working day. 

§ 4902.9 Privacy Act provisions for 
which PBGC claims an exemption. 

Subsections 552a(j) and (k) of title 5, 
U.S.C., authorize PBGC to exempt sys-
tems of records meeting certain cri-
teria from various other subsections of 
section 552a. This section contains a 
summary of the Privacy Act provisions 
for which PBGC claims an exemption 
for the systems of records discussed in 
this part pursuant to, and to the extent 
permitted by, subsections 552a(j) and 
(k): 

(a) Subsection (c)(3) of 5 U.S.C. 552a 
requires an agency to make available 
to the individual named in the records 
an accounting of each disclosure of 
records. 

(b) Subsection (c)(4) of 5 U.S.C. 552a 
requires an agency to inform any per-
son or other agency to which a record 
has been disclosed of any correction or 
notation of dispute the agency has 
made to the record in accordance with 
subsection (d) of the Privacy Act. 

(c) Subsections (d)(1) through (4) of 5 
U.S.C. 552a require an agency to permit 
an individual to gain access to records 
about the individual, to request amend-
ment of such records, to request a re-
view of an agency decision not to 
amend such records, and to provide a 
statement of disagreement about a dis-
puted record to be filed and disclosed 
with the disputed record. 

(d) Subsection (e)(1) of 5 U.S.C. 552a 
requires an agency to maintain in its 
records only such information about an 
individual that is relevant and nec-
essary to accomplish a purpose re-
quired by statute or executive order of 
the President. 

(e) Subsection (e)(2) of 5 U.S.C. 552a 
requires an agency to collect informa-
tion to the greatest extent practicable 
directly from the subject individual 
when the information may result in ad-
verse determinations about an individ-
ual’s rights, benefits, and privileges 
under federal programs. 

(f) Subsection (e)(3) of 5 U.S.C. 552a 
requires an agency to inform each per-
son whom it asks to supply informa-
tion of the authority under which the 
information is sought, whether disclo-
sure is mandatory or voluntary, the 
principal purpose(s) for which the in-
formation will be used, the routine 
uses that may be made of the informa-
tion, and the effects of not providing 
the information. 

(g) Subsection (e)(4)(G) and (H) of 5 
U.S.C. 552a requires an agency to pub-
lish a FEDERAL REGISTER notice of its 
procedures whereby an individual can 
be notified upon request whether the 
system of records contains information 
about the individual, how to gain ac-
cess to any record about the individual 
contained in the system, and how to 
contest its content. 
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(h) Subsection (e)(5) of 5 U.S.C. 552a 
requires an agency to maintain its 
records with such accuracy, relevance, 
timeliness, and completeness as is rea-
sonably necessary to ensure fairness to 
the individual in making any deter-
mination about the individual. 

(i) Subsection (e)(8) of 5 U.S.C. 552a 
requires an agency to make reasonable 
efforts to serve notice on an individual 
when any record on such individual is 
made available to any person under 
compulsory legal process when such 
process becomes a matter of public 
record. 

(j) Subsection (f) of 5 U.S.C. 552a re-
quires an agency to establish proce-
dures whereby an individual can be no-
tified upon request if any system of 
records named by the individual con-
tains a record pertaining to the indi-
vidual, obtain access to the record, and 
request amendment. 

(k) Subsection (g) of 5 U.S.C. 552a 
provides for civil remedies if an agency 
fails to comply with the access and 
amendment provisions of subsections 
(d)(1) and (d)(3), and with other provi-
sions of the Privacy Act, or any rule 
promulgated thereunder, in such a way 
as to have an adverse effect on an indi-
vidual. 

[74 FR 27082, June 8, 2009] 

§ 4902.10 Specific exemption: Per-
sonnel Security Investigation 
Records. 

(a) Exemption. Under the authority 
granted by 5 U.S.C. 552a(k)(5), PBGC 
hereby exempts the system of records 
entitled ‘‘PBGC–12, Personnel Security 
Investigation Records—PBGC’’ from 
the provisions of 5 U.S.C. 552a (c)(3), 
(d), (e)(1), (e)(4)(G), (H), and (I), and (f), 
to the extent that the disclosure of 
such material would reveal the iden-
tity of a source who furnished informa-
tion to PBGC under an express promise 
of confidentiality or, before September 
27, 1975, under an implied promise of 
confidentiality. 

(b) Reasons for Exemption. The reasons 
for asserting this exemption are to in-
sure the gaining of information essen-
tial to determining suitability and fit-
ness for PBGC employment or for work 
for PBGC as a contractor or as an em-
ployee of a contractor, access to infor-
mation, and security clearances, to in-

sure that full and candid disclosures 
are obtained in making such deter-
minations, to prevent subjects of such 
determinations from thwarting the 
completion of such determinations, and 
to avoid revealing the identities of per-
sons who furnish information to PBGC 
in confidence. 

[74 FR 27082, June 8, 2009] 

§ 4902.11 Specific exemptions: Office of 
Inspector General Investigative File 
System. 

(a) Criminal Law Enforcement—(1) Ex-
emption. Under the authority granted 
by 5 U.S.C. 552a(j)(2), PBGC hereby ex-
empts the system of records entitled 
‘‘PBGC–17, Office of Inspector General 
Investigative File System—PBGC’’ 
from the provisions of 5 U.S.C. 552a 
(c)(3), (c)(4), (d)(1) through (4), (e)(1) 
through (3), (e)(4)(G) and (H), (e)(5), 
(e)(8), (f), and (g) because the system 
contains information pertaining to the 
enforcement of criminal laws. 

(2) Reasons for exemption. The reasons 
for asserting this exemption are: 

(i) Disclosure to the individual 
named in the record pursuant to sub-
sections (c)(3), (c)(4), or (d)(1) through 
(4) could seriously impede or com-
promise the investigation by alerting 
the target(s), subjecting a potential 
witness or witnesses to intimidation or 
improper influence, and leading to de-
struction of evidence. 

(ii) Application of subsection (e)(1) is 
impractical because the relevance of 
specific information might be estab-
lished only after considerable analysis 
and as the investigation progresses. Ef-
fective law enforcement requires the 
Office of Inspector General to keep in-
formation that may not be relevant to 
a specific Office of Inspector General 
investigation, but which may provide 
leads for appropriate law enforcement 
and to establish patterns of activity 
that might relate to the jurisdiction of 
the Office of Inspector General and/or 
other agencies. 

(iii) Application of subsection (e)(2) 
would be counterproductive to per-
formance of a criminal investigation 
because it would alert the individual to 
the existence of an investigation. 
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(iv) Application of subsection (e)(3) 
could discourage the free flow of infor-
mation in a criminal law enforcement 
inquiry. 

(v) The requirements of subsections 
(e)(4)(G) and (H), and (f) do not apply 
because this system is exempt from the 
provisions of subsection (d). Neverthe-
less, PBGC has published notice of its 
notification, access, and contest proce-
dures because access is appropriate in 
some cases. 

(vi) Although the Office of Inspector 
General endeavors to maintain accu-
rate records, application of subsection 
(e)(5) is impractical because maintain-
ing only those records that are accu-
rate, relevant, timely, and complete 
and that assure fairness in determina-
tion is contrary to established inves-
tigative techniques. Information that 
may initially appear inaccurate, irrele-
vant, untimely, or incomplete may, 
when collated and analyzed with other 
available information, become more 
pertinent as an investigation pro-
gresses. 

(vii) Application of subsection (e)(8) 
could prematurely reveal an ongoing 
criminal investigation to the subject of 
the investigation. 

(viii) The provisions of subsection (g) 
do not apply to this system if an ex-
emption otherwise applies. 

(b) Other Law Enforcement—(1) Exemp-
tion. Under the authority granted by 5 
U.S.C. 552a(k)(2), PBGC hereby exempts 
the system of records entitled ‘‘PBGC– 
17, Office of Inspector General Inves-
tigative File System—PBGC’’ from the 
provisions of 5 U.S.C. 552a(c)(3), (d)(1) 
through (4), (e)(1), (e)(4)(G) and (H), and 
(f) for the same reasons as stated in 
paragraph (a)(2) of this section, that is, 
because the system contains investiga-
tory material compiled for law enforce-
ment purposes other than material 
within the scope of subsection 
552a(j)(2). 

(2) Reasons for exemption. The reasons 
for asserting this exemption are be-
cause the disclosure and other require-
ments of the Privacy Act could sub-
stantially compromise the efficacy and 
integrity of the Office of Inspector 
General operations. Disclosure could 
invade the privacy of other individuals 
and disclose their identity when they 
were expressly promised confiden-

tiality. Disclosure could interfere with 
the integrity of information which 
would otherwise be subject to privi-
leges (see, e.g., 5 U.S.C. 552(b)(5)), and 
which could interfere with other im-
portant law enforcement concerns (see, 
e.g., 5 U.S.C. 552(b)(7)). 

(c) Federal Civilian or Contract Em-
ployment—(1) Exemption. Under the au-
thority granted by 5 U.S.C. 552a(k)(5), 
PBGC hereby exempts the system of 
records entitled ‘‘PBGC–17, Office of In-
spector General Investigative File Sys-
tem—PBGC’’ from the provisions of 5 
U.S.C. 552a(c)(3), (d)(1) through (4), 
(e)(1), (e)(4)(G) and (H), and (f) because 
the system contains investigatory ma-
terial compiled for the purpose of de-
termining eligibility or qualifications 
for federal civilian or contract employ-
ment. 

(2) Reason for exemption. The reason 
for asserting this exemption is to pro-
tect from disclosure the identity of a 
confidential source when an express 
promise of confidentiality has been 
given to obtain information from 
sources who would otherwise be unwill-
ing to provide necessary information. 

[74 FR 27082, June 8, 2009] 

§ 4902.12 Specific exemptions: Insider 
Threat and Data Loss Prevention. 

(a) Exemption. Under the authority 
granted by 5 U.S.C. 552a(k)(2), PBGC 
hereby exempts the system of records 
entitled ‘‘PBGC–26, PBGC Insider 
Threat and Data Loss Prevention— 
PBGC’’ from the provisions of 5 U.S.C. 
552a(c)(3), (d), (e)(1), (e)(4)(G), (H), and 
(I) and (f). 

(b) Reasons for exemption. The reasons 
for asserting the exemption in this sec-
tion are because the disclosure and 
other requirements of the Privacy Act 
could substantially compromise the ef-
ficacy and integrity of PBGC’s ability 
to investigate insider threat activities 
and the improper exfiltration of per-
sonally identifiable information. Dis-
closure could invade the privacy of 
other individuals and disclose their 
identity when they were expressly 
promised confidentiality. Disclosure 
could interfere with the integrity of in-
formation which would otherwise be 
subject to privileges, see, e.g., 5 U.S.C. 
552(b)(5), and which could interfere 
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with other important law enforcement 
concerns, see, e.g., 5 U.S.C. 552(b)(7). 

[84 FR 32619, July 9, 2019, as amended at 85 
FR 63447, Oct. 8, 2020] 

§ 4902.13 Filing rules; computation of 
time. 

(a) Filing rules—(1) Where to file. See 
§ 4000.4 of this chapter for information 
on where to file a submission under 
this part with the PBGC. 

(2) Method of filing. The PBGC applies 
the rules in subpart A of part 4000 of 
this chapter to determine permissible 
methods of filing with the PBGC under 
this part. 

(3) Date of filing. The PBGC applies 
the rules in subpart C of part 4000 of 
this chapter to determine the date that 
a submission under this part was filed 
with the PBGC. 

(b) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period for filing under this part. 

[68 FR 61359, Oct. 28, 2003. Redesignated at 74 
FR 27082, June 8, 2009. Redesignated at 84 FR 
32619, July 9, 2019] 

PART 4903—DEBT COLLECTION 

Subpart A—General Provisions 

Sec. 
4903.1 What definitions apply to this part? 
4903.2 What do these regulations cover? 
4903.3 Do these regulations adopt the Fed-

eral Claims Collection Standards 
(FCCS)? 

4903.4 What rules apply for purposes of fil-
ing with PBGC, determining dates of fil-
ings, and computation of time? 

Subpart B—Procedures to Collect Debts 
Owed to PBGC 

4903.5 What notice will PBGC send to a 
debtor when collecting a debt owed to 
PBGC? 

4903.6 How will PBGC add interest, penalty 
charges, and administrative costs to a 
debt owed to PBGC? 

4903.7 When will PBGC allow a debtor to 
pay a debt owed to PBGC in installments 
instead of a lump sum? 

4903.8 When will PBGC compromise a debt 
owed to PBGC? 

4903.9 When will PBGC suspend or termi-
nate debt collection on a debt owed to 
PBGC? 

4903.10 When will PBGC transfer a debt 
owed to PBGC to the Treasury Depart-

ment’s Financial Management Service 
for collection? 

4903.11 How will PBGC use administrative 
offset (offset of non-tax Federal pay-
ments) to collect a debt owed to PBGC? 

4903.12 How will PBGC use tax refund offset 
to collect a debt owed to PBGC? 

4903.13 How will PBGC offset a Federal em-
ployee’s salary to collect a debt owed to 
PBGC? 

4903.14 How will PBGC use administrative 
wage garnishment to collect a debt owed 
to PBGC from a debtor’s wages? 

4903.15 How will PBGC report debts owed to 
credit bureaus to PBGC? 

4903.16 How will PBGC refer debts owed to 
private collection agencies to PBGC? 

4903.17 When will PBGC refer debts owed to 
the Department of Justice to PBGC? 

4903.18 Will a debtor who owes a debt to 
PBGC or another Federal agency, and 
persons controlled by or controlling such 
debtors, be ineligible for Federal loan as-
sistance, grants, cooperative agreements, 
or other sources of Federal funds? 

4903.19 How does a debtor request a special 
review based on a change in cir-
cumstances such as a catastrophic ill-
ness, divorce, death, or disability? 

4903.20 Will PBGC issue a refund if money is 
erroneously collected on a debt? 

Subpart C—Procedures for Offset of PBGC 
Payments to Collect Debts Owed to 
Other Federal Agencies 

4903.21 How do other Federal agencies use 
the offset process to collect debts from 
payments issued by PBGC? 

4903.22 What does PBGC do upon receipt of 
a request to offset the salary of a PBGC 
employee to collect a debt owed by the 
employee to another Federal agency? 

AUTHORITY: 5 U.S.C. 5514; 29 U.S.C. 1302(b); 
31 U.S.C. 3701–3719, 3720A; 5 CFR part 550, sub-
part K; 31 CFR part 285; 31 CFR parts 900–904. 

SOURCE: 75 FR 68205, Nov. 5, 2010, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4903.1 What definitions apply to this 
part? 

The following terms are defined in 
§ 4001.2 of this chapter: Code, PBGC, 
and Person. In addition, for purposes of 
this part: 

Administrative offset or offset means 
withholding funds payable by the 
United States (including funds payable 
by the United States on behalf of a 
state government) to, or held by the 
United States for, a person to satisfy a 
debt owed by the person. The term 
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‘‘administrative offset’’ can include, 
but is not limited to, the offset of Fed-
eral salary, vendor, retirement, and So-
cial Security benefit payments. The 
terms ‘‘centralized administrative off-
set’’ and ‘‘centralized offset’’ refer to 
the process by which the Treasury De-
partment’s Financial Management 
Service offsets Federal payments 
through the Treasury Offset Program. 

Administrative wage garnishment 
means the process by which a Federal 
agency orders a non-Federal employer 
to withhold amounts from a debtor’s 
wages to satisfy a debt, as authorized 
by 31 U.S.C. 3720D, 31 CFR 285.11, and 
this part. 

Agency or Federal agency means an 
executive department or agency; a 
military department; the United States 
Postal Service; the Postal Regulatory 
Commission; any nonappropriated fund 
instrumentality described in 5 U.S.C. 
2105(c); the United States Senate; the 
United States House of Representa-
tives; any court, court administrative 
office, or instrumentality in the judi-
cial or legislative branches of the Gov-
ernment; or a Government corporation. 

Creditor agency means any Federal 
agency that is owed a debt. 

Debt means any amount of money, 
funds or property that has been deter-
mined by an appropriate official of the 
Federal Government to be owed to the 
United States government, including 
government-owned corporations, by a 
person. As used in this part, the term 
‘‘debt’’ can include a debt owed to 
PBGC, but does not include debts aris-
ing under the Internal Revenue Code of 
1986 (26 U.S.C. 1 et seq.). 

Debtor means a person who owes a 
debt to the United States. 

Delinquent debt means a debt that has 
not been paid by the date specified in 
the agency’s initial written demand for 
payment or applicable agreement or in-
strument (including a post-delinquency 
payment agreement) unless other satis-
factory payment arrangements have 
been made. 

Disposable pay has the same meaning 
as that term is defined in 5 CFR 
550.1103. 

Employee or Federal employee means a 
current employee of PBGC or other 
Federal agency, including a current 
member of the uniformed services, in-

cluding the Army, Navy, Air Force, 
Marine Corps, Coast Guard, Commis-
sioned Corps of the National Oceanic 
and Atmospheric Administration, Com-
missioned Corps of the Public Health 
Service, the National Guard, and the 
reserve forces of the uniformed serv-
ices. 

FCCS means the Federal Claims Col-
lection Standards, 31 CFR parts 900–904. 

Financial Management Service (FMS) 
means the Treasury Department bu-
reau that is responsible for the central-
ized collection of delinquent debts 
through the offset of Federal payments 
and other means. 

Payment agency or Federal payment 
agency means any Federal agency that 
transmits payment requests in the 
form of certified payment vouchers, or 
other similar forms, to a disbursing of-
ficial for disbursement. The payment 
agency may be the agency that em-
ploys the debtor. In some cases, PBGC 
may be both the creditor agency and 
payment agency. 

Salary offset means a type of adminis-
trative offset to collect a debt under 
Section 5514 of Title 5 of the United 
States Code and 5 CFR part 550, sub-
part K by deduction(s) at one or more 
officially established pay intervals 
from the current pay account of an em-
ployee with or without his or her con-
sent. 

Tax debt means a debt arising under 
the Code. 

Tax refund offset means the reduction 
by the IRS of a tax overpayment pay-
able to a taxpayer by the amount of 
past-due, legally enforceable debt owed 
by that taxpayer to a Federal agency 
pursuant to Treasury regulations. 

§ 4903.2 What do these regulations 
cover? 

(a) Scope. This part provides proce-
dures for the collection of debts owed 
to PBGC, other than those subject to 
recoupment (29 CFR 4022, subpart E). 
This part also provides procedures for 
collection of other debts owed to the 
United States when a request for offset 
of a payment, for which PBGC is the 
payment agency, is received by PBGC 
from another agency (for example, 
when a PBGC employee owes a student 
loan debt to the United States Depart-
ment of Education). 
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(b) Applicability. 

(1) This part applies to PBGC when 
collecting a debt owed to PBGC; to per-
sons who owe debts to PBGC; to per-
sons controlled by or controlling per-
sons who owe debts to a Federal agen-
cy, and to Federal agencies requesting 
offset of a payment issued by PBGC as 
a payment agency (including salary 
payments to PBGC employees). 

(2) This part does not apply to debts 
owed to PBGC being collected through 
recoupment under subpart E of part 
4022 of this chapter. Benefits paid by 
PBGC generally will not be offset, sub-
ject to limited exceptions (e.g., in cer-
tain fiduciary breach situations). 

(3) This part does not apply to tax 
debts, to any debt based in whole or in 
part on conduct in violation of the 
antitrust laws, nor to any debt for 
which there is an indication of fraud or 
misrepresentation, as described in 
§ 900.3 of the FCCS, unless the debt is 
returned by the Department of Justice 
to PBGC for handling. 

(4) Nothing in this part precludes the 
use of other statutory or regulatory 
authority to collect or dispose of any 
debt. See, for example, 5 U.S.C. 5705, 
Advancements and Deductions, which 
authorizes PBGC to recover travel ad-
vances by offset of up to 100 percent of 
a Federal employee’s accrued pay. See, 
also, 5 U.S.C. 4108, governing the collec-
tion of training expenses. 

(5) To the extent that provisions of 
laws, other regulations, and PBGC en-
forcement policies differ from the pro-
visions of this part, those provisions of 
law, other regulations, and PBGC en-
forcement policies apply to the remis-
sion or mitigation of fines, penalties, 
and forfeitures, and to debts arising 
under ERISA, rather than the provi-
sions of this part. 

(c) Additional policies and procedures. 
PBGC may, but is not required to, pro-
mulgate additional policies and proce-
dures consistent with this part, the 
FCCS, and other applicable law, poli-
cies, and procedures. 

(1) PBGC does not intend this regula-
tion to prohibit PBGC from demanding 
the return of specific property or the 
payment of its value. 

(2) The failure of PBGC to comply 
with any provision in this regulation 

will not serve as a defense to the exist-
ence of the debt. 

(d) Duplication not required. Nothing 
in this part requires PBGC to duplicate 
notices or administrative proceedings 
required by contract, this part, or 
other laws or regulations. 

(e) Use of multiple collection remedies 
allowed. PBGC and other Federal agen-
cies may simultaneously use multiple 
collection remedies to collect a debt, 
except as prohibited by law. This part 
is intended to promote aggressive debt 
collection, using for each debt all 
available and appropriate collection 
remedies. To provide PBGC with flexi-
bility in determining which remedies 
will be most efficient in collecting the 
particular debt, these remedies are not 
listed in any prescribed order. 

§ 4903.3 Do these regulations adopt the 
Federal Claims Collection Stand-
ards (FCCS)? 

This part adopts and incorporates all 
provisions of FCCS. This part also sup-
plements the FCCS by prescribing pro-
cedures consistent with FCCS, as nec-
essary and appropriate for PBGC oper-
ations. 

§ 4903.4 What rules apply for purposes 
of filing with PBGC, determining 
dates of filings, and computation of 
time? 

(a) How and where to file. PBGC ap-
plies the rules in subpart A of part 4000 
of this chapter to determine permis-
sible methods of filing with PBGC 
under this part. See § 4000.4 of this chap-
ter for information on where to file. 

(b) Date of filing. PBGC applies the 
rules in subpart C of part 4000 of this 
chapter to determine the date that a 
submission under this part was filed 
with PBGC. 

(c) Computation of time. PBGC applies 
the rules of subpart D of part 4000 of 
this chapter to compute any time pe-
riod under this part. 

Subpart B—Procedures To Collect 
Debts Owed to PBGC 

§ 4903.5 What notice will PBGC send to 
a debtor when collecting a debt 
owed to PBGC? 

(a) Notice requirements. PBGC will col-
lect debts owed to PBGC. PBGC will 
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promptly send at least one written no-
tice to a debtor informing the debtor of 
the consequences of failing to pay or 
otherwise resolve a debt owed to PBGC. 
The notice(s) will be sent to the debtor 
at the most current address of the 
debtor in PBGC’s records. Generally, 
before starting the collection actions 
described in §§ 4903.6 and 4903.10 through 
4903.18 of this part, PBGC will send no 
more than two written notices to the 
debtor. The notice will explain why the 
debt is owed to PBGC, the amount of 
the debt, how a debtor may pay the 
debt or make alternate repayment ar-
rangements, how a debtor may review 
non-privileged documents related to 
the debt, how a debtor may dispute the 
debt, the collection remedies available 
to PBGC if the debtor refuses or other-
wise fails to pay the debt, and other 
consequences to the debtor if the debt 
is not paid. Except as otherwise pro-
vided in paragraph (b) of this section, 
the written notice(s) will explain to the 
debtor: 

(1) The nature and amount of the 
debt, and the facts giving rise to the 
debt; 

(2) How interest, penalties, and ad-
ministrative costs are added to the 
debt, the date by which payment must 
be made to avoid such charges, and 
that such assessments must be made 
unless excused in accordance with 31 
CFR 901.9 (see § 4903.6 of this part); 

(3) The date by which payment 
should be made to avoid the enforced 
collection actions described in para-
graph (a)(6) of this section; 

(4) PBGC’s willingness to discuss al-
ternative payment arrangements and 
how the debtor may enter into a writ-
ten agreement to repay the debt under 
terms acceptable to PBGC (see § 4903.7 
of this part); 

(5) The name, address, and telephone 
number of a contact person or office 
within PBGC; 

(6) PBGC’s intention to enforce col-
lection by taking one or more of the 
following actions if the debtor fails to 
pay or otherwise resolve the debt: 

(i) Offset. Offset the debtor’s receipt 
of Federal payments, including income 
tax refunds, salary, certain benefit 
payments (such as Social Security), 
Federal retirement (i.e., CSRS or 
FERS), vendor, travel reimbursements 

and advances, and other Federal pay-
ments (see §§ 4903.11 through 4903.13 of 
this part); 

(ii) Private collection agency. Refer the 
debt to a private collection agency (see 
§ 4903.16 of this part); 

(iii) Credit bureau reporting. Report 
the debt to a credit bureau (see § 4903.15 
of this part); 

(iv) Administrative wage garnishment. 
Garnish the debtor’s wages through ad-
ministrative wage garnishment (see 
§ 4903.14 of this part); 

(v) Litigation. Whether PBGC will ini-
tiate litigation under 29 U.S.C. 1302 to 
collect the debt or refer the debt to the 
Department of Justice to initiate liti-
gation to collect the debt (see § 4903.17 
of this part); 

(vi) Treasury Department’s Financial 
Management Service. Refer the debt to 
the Financial Management Service for 
collection (see § 4903.10 of this part); 

(7) That debts over 180 days delin-
quent must be referred to the Financial 
Management Service for the collection 
actions described in paragraph (a)(6) of 
this section (see § 4903.10 of this part); 

(8) How the debtor may inspect and 
copy non-privileged records related to 
the debt; 

(9) How the debtor may request a re-
view of PBGC’s determination that the 
debtor owes a debt to PBGC and 
present evidence that the debt is not 
delinquent or legally enforceable (see 
§§ 4903.11(c) and 4903.12(c) of this part); 

(10) How a debtor who is an indi-
vidual may request a hearing if PBGC 
intends to garnish the debtor’s private 
sector (i.e., non-Federal) wages (see 
§ 4903.14(a) of this part), including: 

(i) The method and time period for 
requesting a hearing; 

(ii) That a request for a hearing, 
timely filed on or before the 15th busi-
ness day following the date of the mail-
ing of the notice, will stay the com-
mencement of administrative wage 
garnishment, but not other collection 
procedures; and 

(iii) The name and address of the of-
fice to which the request for a hearing 
should be sent. 

(11) How a debtor who is an indi-
vidual and a Federal employee subject 
to Federal salary offset may request a 
hearing (see § 4903.13(e) of this part), in-
cluding: 
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(i) The method and time period for 
requesting a hearing; 

(ii) That a request for a hearing, 
timely filed on or before the 15th day 
following receipt of the notice, will 
stay the commencement of salary off-
set, but not other collection proce-
dures; 

(iii) The name and address of the of-
fice to which the request for a hearing 
should be sent; 

(iv) That PBGC will refer the debt to 
the debtor’s employing agency or to 
the Financial Management Service to 
implement salary offset, unless the em-
ployee files a timely request for a hear-
ing; 

(v) That a final decision on the hear-
ing, if requested, will be issued at the 
earliest practicable date, but not later 
than 60 days after the filing of the re-
quest for a hearing, unless the em-
ployee requests and the hearing official 
grants a delay in the proceedings; 

(vi) That any knowingly false or friv-
olous statements, representations, or 
evidence may subject the Federal em-
ployee to penalties under the False 
Claims Act (31 U.S.C. 3729–3731) or 
other applicable statutory authority, 
and criminal penalties under 18 U.S.C. 
286, 287, 1001, and 1002, or other applica-
ble statutory authority; 

(vii) That unless prohibited by con-
tract or statute, amounts paid on or 
deducted for the debt which are later 
waived or found not owed to the United 
States will be promptly refunded to the 
employee; and 

(viii) That proceedings with respect 
to such debt are governed by 5 U.S.C. 
5514 and 31 U.S.C. 3716. 

(12) How the debtor may request a 
waiver of the debt, if applicable. See, 
for example, §§ 4903.6 and 4903.13(f) of 
this part. 

(13) How the debtor’s spouse may 
claim his or her share of a joint income 
tax refund by filing Form 8379 with the 
Internal Revenue Service (see http:// 
www.irs.gov); 

(14) How the debtor may exercise 
other rights and remedies, if any, 
available to the debtor under statutory 
or regulatory authority under which 
the debt arose. 

(15) That certain debtors and, if ap-
plicable, persons controlled by or con-
trolling such debtors, may be ineligible 

for Federal Government loans, guaran-
ties and insurance, grants, cooperative 
agreements or other Federal funds (see 
28 U.S.C. 3201(e); 31 U.S.C. 3720B, 31 
CFR 285.13, and § 4903.18(a) of this part); 
and 

(16) That the debtor should advise 
PBGC of a bankruptcy proceeding of 
the debtor or another person liable for 
the debt being collected. 

(b) Exceptions to notice requirements. 
PBGC may omit from a notice to a 
debtor one or more of the provisions 
contained in paragraphs (a)(6) through 
(a)(16) of this section if PBGC, in con-
sultation with its legal counsel, deter-
mines that any provision is not legally 
required given the collection remedies 
to be applied to a particular debt. 

(c) Respond to debtors; comply with 
FCCS. PBGC should respond promptly 
to communications from debtors and 
comply with other FCCS provisions ap-
plicable to the administrative collec-
tion of debts. See 31 CFR part 901. 

§ 4903.6 How will PBGC add interest, 
penalty charges, and administrative 
costs to a debt owed to PBGC? 

(a) Assessment and notice. PBGC will 
assess interest, penalties and adminis-
trative costs on PBGC debts in accord-
ance with the provisions of 31 U.S.C. 
3717, 31 CFR 901.9 and other applicable 
requirements. Administrative costs, in-
cluding the costs of processing and 
handling a delinquent debt, will be de-
termined by PBGC. PBGC will explain 
in the notice to the debtor how inter-
est, penalties, costs, and other charges 
are assessed, unless the requirements 
are included in a contract or other le-
gally binding agreement. 

(b) Waiver of interest, penalties, and 
administrative costs. Unless otherwise 
required by law, regulation, or con-
tract, PBGC will not charge interest if 
the amount due on the debt is paid 
within 30 days of the date from which 
the interest accrues. See 31 U.S.C. 
3717(d). To the extent permitted by law, 
PBGC may waive interest, penalties, 
and administrative costs, or any por-
tion thereof, in appropriate cir-
cumstances consistent with the FCCS. 

(c) Accrual during suspension of debt 
collection. In most cases, interest, pen-
alties and administrative costs will 
continue to accrue during any period 
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when collection has been suspended for 
any reason (for example, when the 
debtor has requested a hearing). PBGC 
may suspend accrual of any or all of 
these charges in appropriate cir-
cumstances consistent with the FCCS. 

§ 4903.7 When will PBGC allow a debt-
or to pay a debt owed to PBGC in 
installments instead of a lump sum? 

If a debtor is financially unable to 
pay the debt in a lump sum, PBGC may 
accept payment of a debt in regular in-
stallments, in accordance with the pro-
visions of 31 CFR 901.8. 

§ 4903.8 When will PBGC compromise 
a debt owed to PBGC? 

If PBGC cannot collect the full 
amount of a debt owed to PBGC, PBGC 
may compromise the debt in accord-
ance with the provisions of 31 CFR part 
902. 

§ 4903.9 When will PBGC suspend or 
terminate debt collection on a debt 
owed to PBGC? 

If, after pursuing all appropriate 
means of collection, PBGC determines 
that a debt owed to PBGC is 
uncollectible, PBGC may suspend or 
terminate debt collection activity in 
accordance with the provisions of 31 
CFR part 903. Termination of debt col-
lection activity by PBGC does not dis-
charge the indebtedness. 

§ 4903.10 When will PBGC transfer a 
debt owed to PBGC to the Treasury 
Department’s Financial Manage-
ment Service for collection? 

(a) PBGC will transfer a debt owed to 
PBGC that is more than 180 days delin-
quent to the Financial Management 
Service for debt collection services, a 
process known as ‘‘cross-servicing.’’ See 
31 U.S.C. 3711(g) and 31 CFR 285.12. 
PBGC may transfer debts owed to 
PBGC that are delinquent 180 days or 
less to the Financial Management 
Service in accordance with the proce-
dures described in 31 CFR 285.12. The 
Financial Management Service takes 
appropriate action to collect or com-
promise the transferred PBGC debt, or 
to suspend or terminate collection ac-
tion thereon, in accordance with the 
statutory and regulatory requirements 
and authorities applicable to the debt 
owed to PBGC and the collection ac-

tion to be taken. See 31 CFR 285.12(b) 
and 285.12(c)(2). Appropriate action can 
include, but is not limited to, contact 
with the debtor, referral of the debt 
owed to PBGC to the Treasury Offset 
Program, private collection agencies, 
or the Department of Justice; report-
ing of the debt to credit bureaus, and/ 
or administrative wage garnishment. 

(b) At least 60 days prior to transfer-
ring a debt owed to PBGC to the Finan-
cial Management Service, PBGC will 
send notice to the debtor as required 
by § 4903.5 of this part. PBGC will cer-
tify to the Financial Management 
Service that the debt is valid, delin-
quent, legally enforceable, and that 
there are no legal bars to collection. In 
addition, PBGC will certify its compli-
ance with all applicable due process 
and other requirements as described in 
this part and other Federal laws. See 31 
CFR 285.12(i) regarding the certifi-
cation requirement. 

(c) As part of its debt collection proc-
ess, the Financial Management Service 
uses the Treasury Offset Program to 
collect debts owed to PBGC by admin-
istrative and tax refund offset. See 31 
CFR 285.12(g). Under the Treasury Off-
set Program, before a Federal payment 
is disbursed, the Financial Manage-
ment Service compares the name and 
taxpayer identification number (TIN) 
of the payee with the names and TINs 
of debtors that have been submitted by 
Federal agencies and states to the 
Treasury Offset Program database. If 
there is a match, the Financial Man-
agement Service (or, in some cases, an-
other Federal disbursing agency) off-
sets all or a portion of the Federal pay-
ment, disburses any remaining pay-
ment to the payee, and pays the offset 
amount to the creditor agency. Federal 
payments eligible for offset include, 
but are not limited to, income tax re-
funds, salary, travel advances and re-
imbursements, retirement and vendor 
payments, and Social Security and 
other benefit payments. 

§ 4903.11 How will PBGC use adminis-
trative offset (offset of non-tax Fed-
eral payments) to collect a debt 
owed to PBGC? 

(a) Centralized administrative offset 
through the Treasury Offset Program. (1) 



1125 

Pension Benefit Guaranty Corporation § 4903.12 

In most cases, the Financial Manage-
ment Service uses the Treasury Offset 
Program to collect debts owed to PBGC 
by the offset of Federal payments. See 
§ 4903.10(c) of this part. If not already 
transferred to the Financial Manage-
ment Service under § 4903.10 of this 
part, PBGC will refer debt over 180 
days delinquent to the Treasury Offset 
Program for collection by centralized 
administrative offset. See 31 U.S.C. 
3716(c)(6); 31 CFR part 285, subpart A; 
and 31 CFR 901.3(b). PBGC may refer to 
the Treasury Offset Program for offset 
any debt owed to PBGC that has been 
delinquent for 180 days or less. 

(2) At least 60 days prior to referring 
a debt owed to PBGC to the Treasury 
Offset Program, in accordance with 
paragraph (a)(1) of this section, PBGC 
will send notice to the debtor in ac-
cordance with the requirements of 
§ 4903.5 of this part. PBGC will certify 
to the Financial Management Service, 
that the debt is valid, delinquent, and 
legally enforceable, and that there are 
no legal bars to collection by offset. In 
addition, PBGC will certify its compli-
ance with the requirements in this 
part. 

(b) Non-centralized administrative offset 
for debts owed to PBGC. (1) When cen-
tralized administrative offset through 
the Treasury Offset Program is not 
available or appropriate, PBGC may 
collect past-due, legally enforceable 
debts owed to PBGC through non-cen-
tralized administrative offset. See 31 
CFR 901.3(c). In these cases, PBGC may 
offset a payment internally or make an 
offset request directly to a Federal 
payment agency. 

(2) At least 30 days prior to offsetting 
a payment internally or requesting a 
Federal payment agency to offset a 
payment, PBGC will send notice to the 
debtor in accordance with the require-
ments of § 4903.5 of this part. When re-
ferring a debt owed to PBGC for offset 
under this paragraph (b), PBGC will 
certify that the debt is valid, delin-
quent, and legally enforceable, and 
that there are no legal bars to collec-
tion by offset. In addition, PBGC will 
certify its compliance with these regu-
lations concerning administrative off-
set. See 31 CFR 901.3(c)(2)(ii). 

(c) Administrative review. The notice 
described in § 4903.5 of this part will ex-

plain to the debtor how to request an 
administrative review of PBGC’s deter-
mination that the debtor owes a debt 
to PBGC and how to present evidence 
that the debt is not delinquent or le-
gally enforceable. In addition to chal-
lenging the existence and amount of 
the debt owed to PBGC, the debtor may 
seek a review of the terms of repay-
ment. In most cases, PBGC will provide 
administrative review based upon the 
written record, including documenta-
tion provided by the debtor. PBGC may 
provide the debtor with a reasonable 
opportunity for an oral hearing when 
the debtor requests reconsideration of 
the debt owed to PBGC, and PBGC de-
termines that the question of the in-
debtedness cannot be resolved by re-
view of the documentary evidence. Un-
less otherwise required by law, an oral 
hearing under this section is not re-
quired to be a formal evidentiary hear-
ing. PBGC will carefully document all 
significant matters discussed at the 
hearing. PBGC may suspend collection 
through administrative offset and/or 
other collection actions pending the 
resolution of a debtor’s dispute. 

(d) Procedures for expedited offset. 
Under the circumstances described in 
31 CFR 901.3(b)(4)(iii), PBGC may offset 
against a payment to be made to the 
debtor prior to sending a notice to the 
debtor, as described in § 4903.5 of this 
part, or completing the procedures de-
scribed in paragraph (b)(2) and (c) of 
this section. PBGC will give the debtor 
notice and an opportunity for review as 
soon as practicable and promptly re-
fund any money ultimately found not 
to have been owed to the Government. 

§ 4903.12 How will PBGC use tax re-
fund offset to collect a debt owed to 
PBGC? 

(a) Tax refund offset. In most cases, 
the Financial Management Service 
uses the Treasury Offset Program to 
collect debts owed to PBGC by the off-
set of tax refunds and other Federal 
payments. See § 4903.10(c) of this part. If 
not already transferred to the Finan-
cial Management Service under § 4903.10 
of this part, PBGC will refer to the 
Treasury Offset Program any past-due, 
legally enforceable debt for collection 
by tax refund offset. See 26 U.S.C. 
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6402(d), 31 U.S.C. 3720A and 31 CFR 
285.2. 

(b) Notice. At least 60 days prior to re-
ferring a debt owed to the Treasury 
Offset Program, PBGC will send notice 
to the debtor in accordance with the 
requirements of § 4903.5 of this part. 
PBGC will certify to the Financial 
Management Service’s Treasury Offset 
Program that the debt is past due and 
legally enforceable in the amount sub-
mitted, and that the PBGC has made 
reasonable efforts to obtain payment of 
the debt as described in 31 CFR 285.2(d). 
In addition, PBGC will certify its com-
pliance with all applicable due process 
and other requirements described in 
this part and other Federal laws. See 31 
U.S.C. 3720A(b) and 31 CFR 285.2. 

(c) Administrative review. The notice 
described in § 4903.5 of this part will 
provide the debtor with at least 60 days 
prior to the initiation of tax refund off-
set to request an administrative review 
as described in § 4903.11(c) of this part. 
PBGC may suspend collection through 
tax refund offset and/or other collec-
tion actions pending the resolution of 
the debtor’s dispute. 

§ 4903.13 How will PBGC offset a Fed-
eral employee’s salary to collect a 
debt owed to PBGC? 

(a) Federal salary offset. (1) Salary off-
set is used to collect debts owed to the 
United States or PBGC by Federal em-
ployees. If a Federal employee owes 
PBGC a debt, PBGC may offset the em-
ployee’s Federal salary to collect the 
debt in the manner described in this 
section. For information on how a Fed-
eral agency other than PBGC may col-
lect debt from the salary of a PBGC 
employee, see §§ 4903.21 and 4903.22, sub-
part C, of this part. 

(2) Nothing in this part requires 
PBGC to collect a debt in accordance 
with the provisions of this section if 
Federal law allows other means to col-
lect. See, for example, 5 U.S.C. 5705 
(travel advances not used for allowable 
travel expenses are recoverable from 
the employee or his estate by setoff 
against accrued pay and other means) 
and 5 U.S.C. 4108 (recovery of training 
expenses). 

(3) PBGC may use the administrative 
wage garnishment procedure described 
in § 4903.14 of this part to collect from 

an individual’s non-Federal wages a 
debt owed to PBGC. 

(b) Centralized salary offset through the 
Treasury Offset Program. As described in 
§ 4903.10(a) of this part, PBGC will refer 
debts owed to PBGC to the Financial 
Management Service for collection by 
administrative offset, including salary 
offset, through the Treasury Offset 
Program. When possible, PBGC will at-
tempt salary offset through the Treas-
ury Offset Program before applying the 
procedures in paragraph (c) of this sec-
tion. See 5 CFR 550.1108 and 550.1109. 

(c) Non-centralized salary offset for 
debts owed to PBGC. When centralized 
salary offset through the Treasury Off-
set Program is not available or appro-
priate, PBGC may collect delinquent 
debts owed to PBGC through non-cen-
tralized salary offset. See 5 CFR 
550.1109. In these cases, PBGC may off-
set a payment internally or make a re-
quest directly to a Federal payment 
agency to offset a salary payment to 
collect a delinquent debt owed to PBGC 
by a Federal employee. Thirty (30) days 
prior to offsetting internally or re-
questing a Federal agency to offset a 
salary payment, PBGC will send notice 
to the debtor in accordance with the 
requirements of § 4903.5 of this part. 
When referring a debt owed to PBGC 
for offset, PBGC will certify to the pay-
ment agency that the debt is valid, de-
linquent and legally enforceable in the 
amount stated, and there are no legal 
bars to collection by salary offset. In 
addition, PBGC will certify that all due 
process and other prerequisites to sal-
ary offset have been met. See 5 U.S.C. 
5514, 31 U.S.C. 3716(a), and this section 
for a description of the due process and 
other prerequisites for salary offset. 

(d) When prior notice not required. 
PBGC is not required to provide prior 
notice to an employee when the fol-
lowing adjustments are made by PBGC 
to a PBGC employee’s pay: 

(1) Any adjustment to pay arising out 
of any employee’s election of coverage 
or a change in coverage under a Fed-
eral benefits program requiring peri-
odic deductions from pay if the amount 
to be recovered was accumulated over 4 
pay periods or less; 

(2) A routine intra-agency adjust-
ment of pay that is made to correct an 
overpayment of pay attributable to 
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clerical or administrative errors or 
delays in processing pay documents, if 
the overpayment occurred within the 4 
pay periods preceding the adjustment, 
and, at the time of such adjustment, or 
as soon thereafter as practicable, the 
individual is provided written notice of 
the nature and the amount of the ad-
justment and the point of contact for 
contesting such adjustment; or 

(3) Any adjustment to collect a debt 
amounting to $50 or less, if, at the time 
of such adjustment, or as soon there-
after as practicable, the individual is 
provided written notice of the nature 
and the amount of the adjustment and 
a point of contact for contesting such 
adjustment. 

(e) Administrative review—(1) Request 
for administrative review. A Federal em-
ployee who has received a notice that 
his or her debt will be collected by 
means of salary offset may request ad-
ministrative review concerning the ex-
istence or amount of the debt owed to 
PBGC. The Federal employee also may 
request administrative review con-
cerning the amount proposed to be de-
ducted from the employee’s pay each 
pay period. The employee must send 
any request for administrative review 
in writing to the office designated in 
the notice described in § 4903.5. See 
§ 4903.5(a)(11). The request must be re-
ceived by the designated office on or 
before the 15th day following the em-
ployee’s receipt of the notice. The em-
ployee must sign the request and speci-
fy whether an oral hearing is re-
quested. If an oral hearing is requested, 
the employee must explain why the 
matter cannot be resolved by review of 
the documentary evidence alone. All 
travel expenses incurred by the Federal 
employee in connection with an in-per-
son hearing will be borne by the em-
ployee. See 31 CFR 901.3(a)(7). 

(2) Failure to submit timely request for 
administrative review. If the employee 
fails to submit a request for adminis-
trative review within the time period 
described in paragraph (e)(1) of this 
section, salary offset may be initiated. 
However, PBGC may accept a late re-
quest for administrative review if the 
employee can show that the late re-
quest was the result of circumstances 
beyond the employee’s control or be-

cause of a failure to receive actual no-
tice of the filing deadline. 

(3) Reviewing official. PBGC must ob-
tain the services of a reviewing official 
who is not under the supervision or 
control of the Director of the PBGC. 
PBGC may enter into interagency sup-
port agreements with other agencies to 
provide reviewing officials. 

(4) Notice of administrative review. 
After the employee requests adminis-
trative review, the designated review-
ing official will inform the employee of 
the form of the review to be provided. 
For oral hearings, the notice will set 
forth the date, time and location of the 
hearing. For determinations based on 
review of written records, the notice 
will notify the employee of the date by 
which he or she should submit written 
arguments to the designated reviewing 
official. The reviewing official will give 
the employee reasonable time to sub-
mit documentation in support of the 
employee’s position. The reviewing of-
ficial will schedule a new hearing date 
if requested by both parties. The re-
viewing official will give both parties 
reasonable notice of the time and place 
of a rescheduled hearing. 

(5) Oral hearing. The reviewing offi-
cial will conduct an oral hearing if the 
official determines that the matter 
cannot be resolved by review of docu-
mentary evidence alone. The hearing 
need not take the form of an evi-
dentiary hearing, but may be con-
ducted in a manner determined by the 
reviewing official, including but not 
limited to: 

(i) Informal conferences (in person or 
electronically) with the reviewing offi-
cial, in which the employee and agency 
representative will be given a reason-
able opportunity to present evidence, 
witnesses and argument; 

(ii) Informal meetings with an inter-
view of the employee by the reviewing 
official; or 

(iii) Formal written submissions, 
with an opportunity for oral presen-
tation. 

(6) Determination based on review of 
written record. If the reviewing official 
determines that an oral hearing is not 
necessary, the official will make the 
determination based upon a review of 
the available written record, including 
any documentation submitted by the 
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employee in support of his or her posi-
tion. See 31 CFR 901.3(a)(7). 

(7) Failure to appear or submit docu-
mentary evidence. In the absence of good 
cause shown (for example, excused ill-
ness), if the employee fails to appear at 
an oral hearing or fails to submit docu-
mentary evidence as required for ad-
ministrative review, the employee will 
have waived the right to administra-
tive review, and salary offset may be 
initiated. Further, the employee will 
have been deemed to admit the exist-
ence and amount of the debt owed to 
PBGC as described in the notice of in-
tent to offset. If PBGC’s representative 
fails to appear at an oral hearing, the 
reviewing official will proceed with the 
hearing as scheduled, and make his or 
her determination based upon the oral 
testimony presented and the documen-
tary evidence submitted by both par-
ties. 

(8) Burden of proof. PBGC will have 
the initial burden to prove the exist-
ence and amount of the debt owed to 
PBGC. Thereafter, if the employee dis-
putes the existence or amount of the 
debt, the employee must prove by a 
preponderance of the evidence that no 
such debt exists or that the amount of 
the debt is incorrect. In addition, the 
employee may present evidence that 
the proposed terms of the repayment 
schedule are unlawful, would cause a fi-
nancial hardship to the employee, or 
that collection of the debt may not be 
pursued due to operation of law. 

(9) Record. The reviewing official will 
maintain a summary record of any 
hearing provided by this part. Wit-
nesses will testify under oath or affir-
mation in oral hearings. See 31 CFR 
901.3(a)(7). 

(10) Date of decision. The reviewing of-
ficial will issue a written opinion stat-
ing the official’s decision, based upon 
documentary evidence and information 
developed during the administrative 
review, as soon as practicable after the 
review, but not later than 60 days after 
the date on which the request for re-
view was received by PBGC. If the em-
ployee (or the parties jointly) requests 
a delay in the proceedings, the deadline 
for the decision may be postponed by 
the number of days by which the re-
view was postponed. When a decision is 
not timely rendered, PBGC will waive 

interest and penalties applied to the 
debt owed to PBGC for the period be-
ginning with the date the decision is 
due and ending on the date the decision 
is issued. 

(11) Content of decision. The written 
decision will include: 

(i) A statement of the facts presented 
to support the origin, nature, and 
amount of the debt owed to PBGC; 

(ii) The reviewing official’s findings, 
analysis, and conclusions; and 

(iii) The terms of any repayment 
schedules, if applicable. 

(12) Final agency action. The review-
ing official’s decision will be final. 

(f) Waiver not precluded. Nothing in 
this part precludes an employee from 
requesting waiver of an overpayment 
under 5 U.S.C. 5584 or 8346(b), 32 U.S.C. 
716, or other statutory authority. 
PBGC may grant such waivers when it 
would be against equity and good con-
science or not in the United States’ 
best interest to collect such debts, in 
accordance with those authorities, 5 
CFR 550.1102(b)(2). 

(g) Salary offset process—(1) Determina-
tion of disposable pay. PBGC will imple-
ment salary offset when requested to 
do so by PBGC, as described in para-
graph (c) of this section, or another 
agency, as described in § 4903.21 of this 
part. If the debtor is not employed by 
PBGC, the agency employing the debt-
or will determine the amount of the 
employee’s disposable pay and will im-
plement salary offset upon request. 

(2) When salary offset begins. Deduc-
tions will begin within three official 
pay periods following receipt of the 
creditor agency’s request for offset or 
after a decision has been issued fol-
lowing a request for a hearing. 

(3) Amount of salary offset. The 
amount to be offset from each salary 
payment will be up to 15 percent of a 
debtor’s disposable pay, subject to the 
requirements of 15 U.S.C. 1673, as fol-
lows: 

(i) If the amount of the debt is equal 
to or less than 15 percent of the dispos-
able pay, such debt generally will be 
collected in a lump sum payment; 

(ii) Installment deductions will be 
made over a period of no greater than 
the anticipated period of employment. 
An installment deduction will not ex-
ceed 15 percent of the disposable pay 
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from which the deduction is made un-
less the employee has agreed in writing 
to the deduction of a greater amount, 
or the creditor agency has determined 
that smaller deductions are appro-
priate based on the employee’s ability 
to pay. 

(4) Final salary payment. After the 
employee has separated either volun-
tarily or involuntarily from the pay-
ment agency, the payment agency may 
make a lump sum deduction exceeding 
15 percent of disposable pay from any 
final salary or other payments pursu-
ant to 31 U.S.C. 3716 in order to satisfy 
a debt owed to PBGC. 

(h) Payment agency’s responsibilities. 
(1) As required by 5 CFR 550.1109, if the 
employee separates from the payment 
agency from which PBGC has requested 
salary offset, the payment agency must 
certify the total amount of its collec-
tion and notify PBGC and the em-
ployee of the amounts collected. If the 
payment agency knows that the em-
ployee is entitled to payments from the 
Civil Service Retirement Fund and Dis-
ability Fund, the Federal Employee 
Retirement System, or other similar 
payments, it must provide written no-
tification to the agency responsible for 
making such payments that the debtor 
owes a debt to PBGC, the amount of 
the debt, and that PBGC has complied 
with the provisions of this section. 
PBGC must submit a properly certified 
claim to the agency responsible for 
making such payments before the col-
lection can be made. 

(2) If the employee is already sepa-
rated from employment and all pay-
ments due from his or her former pay-
ment agency have been made, PBGC 
may request that money due and pay-
able to the employee from the Civil 
Service Retirement Fund and Dis-
ability Fund, the Federal Employee 
Retirement System, or other similar 
funds, be administratively offset to 
collect the debt. Generally, PBGC will 
collect such monies through the Treas-
ury Offset Program as described in 
§ 4903.10(c) of this part. 

(3) When an employee transfers to an-
other agency, PBGC should resume col-
lection with the employee’s new pay-
ment agency in order to continue sal-
ary offset. 

§ 4903.14 How will PBGC use adminis-
trative wage garnishment to collect 
a debt owed to PBGC from a debt-
or’s wages? 

(a) PBGC is authorized to collect 
debts owed to PBGC from an individual 
debtor’s wages by means of administra-
tive wage garnishment in accordance 
with the requirements of 31 U.S.C. 
3720D and 31 CFR 285.11. This part 
adopts and incorporates all of the pro-
visions of 31 CFR 285.11 concerning ad-
ministrative wage garnishment, in-
cluding the hearing procedures de-
scribed in 31 CFR 285.11(f). PBGC may 
use administrative wage garnishment 
to collect a delinquent debt unless the 
debtor is making timely payments 
under an agreement to pay the debt in 
installments (see § 4903.7 of this part). 
Thirty (30) days prior to initiating an 
administrative wage garnishment, 
PBGC will send notice to the debtor in 
accordance with the requirements of 
§ 4903.5 of this part, including the re-
quirements of § 4903.5(a)(10) of this part. 
For debts referred to the Financial 
Management Service under § 4903.10 of 
this part, PBGC may authorize the Fi-
nancial Management Service to send a 
notice informing the debtor that ad-
ministrative wage garnishment will be 
initiated and how the debtor may re-
quest a hearing as described in 
§ 4903.5(a)(10) of this part. If a debtor 
makes a timely request for a hearing, 
administrative wage garnishment will 
not begin until a hearing is held and a 
decision is sent to the debtor. PBGC 
will determine whether the matter re-
quires an oral hearing or if a deter-
mination based upon review of the 
written record is sufficient. PBGC will 
provide the debtor with a reasonable 
opportunity for an oral hearing when it 
determines that the issues in dispute 
cannot be resolved by a review of the 
documentary evidence. See 31 CFR 
285.11(f)(1)–(4). Even if a debtor’s hear-
ing request is not timely, PBGC may 
suspend collection by administrative 
wage garnishment in accordance with 
the provisions of 31 CFR 285.11(f)(5). All 
travel expenses incurred by the debtor 
in connection with an in-person hear-
ing will be borne by the debtor. 

(b) This section does not apply to 
Federal salary offset, the process by 
which PBGC collects debts owed to 



1130 

29 CFR Ch. XL (7–1–23 Edition) § 4903.15 

PBGC from the salaries of Federal em-
ployees (see § 4903.13 of this part). 

§ 4903.15 How will PBGC report debts 
owed to PBGC to credit bureaus? 

PBGC will report delinquent debts 
owed to PBGC to credit bureaus in ac-
cordance with the provisions of 31 
U.S.C. 3711(e), 31 CFR 901.4, and the Of-
fice of Management and Budget Cir-
cular A–129, ‘‘Policies for Federal Cred-
it Programs and Non-tax Receivables.’’ 
At least 60 days prior to reporting a de-
linquent debt to a consumer reporting 
agency, PBGC will send notice to the 
debtor in accordance with the require-
ments of § 4903.5 of this part. PBGC 
may authorize the Financial Manage-
ment Service to report to credit bu-
reaus those delinquent debts owed to 
the PBGC that have been transferred 
to the Financial Management Service 
under § 4903.10 of this part. 

§ 4903.16 How will PBGC refer debts 
owed to PBGC to private collection 
agencies? 

PBGC will transfer delinquent debts 
owed to PBGC to the Financial Man-
agement Service to obtain debt collec-
tion services provided by private col-
lection agencies. See § 4903.10 of this 
part. 

§ 4903.17 When will PBGC refer debts 
owed to PBGC to the Department of 
Justice? 

PBGC may initiate litigation pursu-
ant to 29 U.S.C. 1302 with delinquent 
debts on which aggressive collection 
activity has been taken in accordance 
with this part and that should not be 
compromised, and on which collection 
activity should not be suspended or 
terminated. Alternatively, PBGC may 
refer debts owed to PBGC having a 
principal balance over $100,000, or such 
higher amount as authorized by the At-
torney General, to the Department of 
Justice for approval of any compromise 
of a debt or suspension or termination 
of collection activity. See §§ 4903.8 and 
4903.9 of this part; 31 CFR 902.1, 903.1, 
and part 904. PBGC may authorize the 
Financial Management Service to refer 
to the Department of Justice for litiga-
tion those delinquent debts that have 
been transferred to the Financial Man-

agement Service under § 4903.10 of this 
part. 

§ 4903.18 Will a debtor who owes a 
debt to PBGC or another Federal 
agency, and persons controlled by 
or controlling such debtors, be in-
eligible for Federal loan assistance, 
grants, cooperative agreements, or 
other sources of Federal funds? 

(a) Delinquent debtors are ineligible 
for and barred from obtaining Federal 
loans or loan insurance or guaranties. 
As required by 31 U.S.C. 3720B and 31 
CFR 901.6, PBGC will not extend finan-
cial assistance in the form of a loan, 
loan guarantee, or loan insurance to 
any person delinquent on a debt owed 
to a Federal agency. PBGC may issue 
standards under which it may deter-
mine that persons controlled by or con-
trolling such delinquent debtors are 
similarly ineligible in accordance with 
31 CFR 285.13(c)(2). This prohibition 
does not apply to disaster loans. PBGC 
may extend credit after the delin-
quency has been resolved. See 31 CFR 
285.13. 

(b) This section does not apply to 
loans provided to multi-employer pen-
sion plans pursuant to 29 U.S.C. 1431, 29 
CFR 4261.1 and 4281.47. 

(c) A debtor who has a judgment lien 
against the debtor’s property for a debt 
to the United States is not eligible to 
receive grants, loans or funds directly 
or indirectly from the United States 
until the judgment is paid in full or 
otherwise satisfied. This prohibition 
does not apply to funds to which the 
debtor is entitled as beneficiary. PBGC 
may promulgate regulations to allow 
for waivers of this ineligibility. See 28 
U.S.C. 3201(e). 

§ 4903.19 How does a debtor request a 
special review based on a change in 
circumstances such as catastrophic 
illness, divorce, death, or disability? 

(a) Material change in circumstances. A 
debtor who owes a debt to PBGC may, 
at any time, request a special review 
by PBGC of the amount of any offset, 
administrative wage garnishment, or 
voluntary payment, based on materi-
ally changed circumstances beyond the 
control of the debtor such as, but not 
limited to, catastrophic illness, di-
vorce, death, or disability. 
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(b) Inability to pay. For purposes of 
this section, in determining whether an 
involuntary or voluntary payment 
would prevent the debtor from meeting 
essential subsistence expenses (e.g., 
costs incurred for food, housing, cloth-
ing, transportation, and medical care), 
the debtor must submit a detailed 
statement and supporting documents 
for the debtor, his or her spouse, and 
dependents, indicating: 

(1) Income from all sources; 

(2) Assets; 

(3) Liabilities; 

(4) Number of dependents; 

(5) Expenses for food, housing, cloth-
ing, and transportation; 

(6) Medical expenses; 

(7) Exceptional expenses, if any; and 

(8) Any additional materials and in-
formation that PBGC may request re-
lating to ability or inability to pay the 
amount(s) currently required. 

(c) Alternative payment arrangement. If 
the debtor requests a special review 
under this section, the debtor must 
submit an alternative proposed pay-
ment schedule and a statement to 
PBGC, with supporting documents, 
showing why the current offset, gar-
nishment or repayment schedule im-
poses an extreme financial hardship on 
the debtor. PBGC will evaluate the 
statement and documentation and de-
termine whether the current offset, 
garnishment, or repayment schedule 
imposes extreme financial hardship on 
the debtor. PBGC will notify the debtor 
in writing of such determination, in-
cluding, if appropriate, a revised offset, 
garnishment, or payment schedule. If 
the special review results in a revised 
offset, garnishment, or repayment 
schedule, PBGC will notify the appro-
priate Federal agency or other persons 
about the new terms. 

§ 4903.20 Will PBGC issue a refund if 
money is erroneously collected on a 
debt? 

PBGC will promptly refund to a debt-
or any amount collected on a debt 
owed to PBGC when the debt is waived 
or otherwise found not to be owed to 
the United States, or as otherwise re-
quired by law. 

Subpart C—Procedures for Offset 
of PBGC Payments To Collect 
Debts Owed to Other Federal 
Agencies 

§ 4903.21 How do other Federal agen-
cies use the offset process to collect 
debts from payments issued by 
PBGC? 

(a) Offset of PBGC payments to collect 
debts owed to other Federal agencies. (1) 
In most cases, Federal agencies submit 
debts to the Treasury Offset Program 
to collect delinquent debts from pay-
ments issued by PBGC and other Fed-
eral agencies, a process known as 
‘‘centralized offset.’’ When centralized 
offset is not available or appropriate, 
any Federal agency may ask PBGC 
(when acting as a ‘‘payment agency’’) 
to collect a debt owed to such agency 
by offsetting funds payable to a debtor 
by PBGC, including salary payments 
issued to PBGC employees. This sec-
tion and § 4903.21 of this subpart C 
apply when a Federal agency asks 
PBGC to offset a payment issued by 
PBGC to a person who owes a debt to 
the United States. 

(2) This subpart C does not apply to 
debts owed to PBGC. See §§ 4903.11 
through 4903.13 of this part for offset 
procedures applicable to debts owed to 
PBGC. 

(3) This subpart C does not apply to 
the collection of non-PBGC debts 
through tax refund offset. See 31 CFR 
285.2 for tax refund offset procedures. 

(4) Benefits paid by PBGC generally 
will not be offset, subject to limited ex-
ceptions (e.g., in certain fiduciary 
breach situations). 

(b) Administrative offset (including sal-
ary offset); certification. PBGC will ini-
tiate a requested offset only upon re-
ceipt of written certification from the 
creditor agency that the debtor owes 
the past-due, legally enforceable debt 
in the amount stated, and that the 
creditor agency has fully complied 
with all applicable due process and 
other requirements contained in 31 
U.S.C. 3716, 5 U.S.C. 5514, and the cred-
itor agency’s regulations, as applica-
ble. Offsets will continue until the debt 
is paid in full or otherwise resolved to 
the satisfaction of the creditor agency. 

(c) Where a creditor agency makes re-
quests for offset. Requests for offset 
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under this section must be sent to 
PBGC, ATTN: Chief Financial Officer, 
445 12th Street SW, Washington, DC 
20024–2101. 

(d) Incomplete certification. PBGC will 
return an incomplete debt certification 
to the creditor agency with notice that 
the creditor agency must comply with 
paragraph (b) of this section before ac-
tion will be taken to collect a debt 
from a payment issued by PBGC. 

(e) Review. PBGC is not authorized to 
review the merits of the creditor agen-
cy’s determination with respect to the 
amount or validity of the debt certified 
by the creditor agency. 

(f) When PBGC will not comply with 
offset request. PBGC will comply with 
the offset request of another agency 
unless PBGC determines, in consulta-
tion with that agency, that the offset 
would not be in the best interests of 
the United States, or would otherwise 
be contrary to law. 

(g) Multiple debts. When two or more 
creditor agencies are seeking offsets 
from payments made to the same per-
son, or when two or more debts are 
owed to a single creditor agency, PBGC 
may determine the order in which the 
debts will be collected or whether one 
or more debts should be collected by 
offset simultaneously. 

(h) Priority of debts owed to PBGC. For 
purposes of this section, debts owed to 
PBGC generally take precedence over 
debts owed to other agencies. PBGC 
may determine whether to pay debts 
owed to other agencies before paying a 
debt owed to PBGC. PBGC will deter-
mine the order in which the debts will 
be collected based on the best interests 
of the United States. 

[75 FR 68205, Nov. 5, 2010, as amended at 87 
FR 57825, Sept. 22, 2022] 

§ 4903.22 What does PBGC do upon re-
ceipt of a request to offset the sal-
ary of a PBGC employee to collect a 
debt owed by the employee to an-
other Federal agency? 

(a) Notice to a PBGC employee. When 
PBGC receives proper certification of a 
debt owed by one of its employees, 
PBGC will send a written notice to the 
employee indicating that a certified 
debt claim has been received from the 
creditor agency, the amount of the 
debt claimed to be owed by the creditor 

agency, the date deductions from sal-
ary will begin, and the amount of such 
deductions. PBGC will begin deduc-
tions from the employee’s pay at the 
next officially established pay interval. 

(b) Amount of deductions from a PBGC 
employee’s salary. The amount deducted 
under § 4903.21(b) of this part will be the 
lesser of the amount of the debt cer-
tified by the creditor agency or an 
amount up to 15 percent of the debtor’s 
disposable pay so long as that amount 
does not exceed limitations imposed by 
15 U.S.C. 1673. Deductions will continue 
until PBGC knows that the debt is paid 
in full or until otherwise instructed by 
the creditor agency. Alternatively, the 
amount offset may be an amount 
agreed upon, in writing, by the debtor 
and the creditor agency. See § 4903.13(g) 
(salary offset process). 

(c) When the debtor is no longer em-
ployed by PBGC—(1) Offset of final and 
subsequent payments. If a PBGC em-
ployee retires or resigns or if his or her 
employment ends before collection of 
the debt is complete, PBGC will con-
tinue to offset, under 31 U.S.C. 3716, up 
to 100 percent of an employee’s subse-
quent payments until the debt is paid 
or otherwise resolved. Such payments 
include a debtor’s final salary pay-
ment, lump-sum leave payment, and 
other payments payable to the debtor 
by PBGC. See 31 U.S.C. 3716 and 5 CFR 
550.1104(l) and 550.1104(m). 

(2) Notice to the creditor agency. If the 
employee is separated from PBGC be-
fore the debt is paid in full, PBGC will 
certify to the creditor agency the total 
amount of its collection. If PBGC 
knows that the employee is entitled to 
payments from the Civil Service Re-
tirement and Disability Fund, Federal 
Employee Retirement System, or other 
similar payments, PBGC will provide 
written notice to the agency making 
such payments that the debtor owes a 
debt (including the amount) and that 
the provisions of 5 CFR 550.1109 have 
been fully complied with. The creditor 
agency is responsible for submitting a 
certified claim to the agency respon-
sible for making such payments before 
collection may begin. Generally, cred-
itor agencies will collect such monies 
through the Treasury Offset Program 
as described in § 4903.10(c) of this part. 
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(3) Notice to the debtor. PBGC will pro-
vide to the debtor a copy of any notices 
sent to the creditor agency under para-
graph (c)(2) of this section. 

(d) When the debtor transfers to an-
other Federal agency—(1) Notice to the 
creditor agency. If the debtor transfers 
to another Federal agency before the 
debt is paid in full, PBGC will notify 
the creditor agency and will certify the 
total amount of its collection on the 
debt. PBGC will provide a copy of the 
certification to the creditor agency. 
The creditor agency is responsible for 
submitting a certified claim to the 
debtor’s new employing agency before 
collection may begin. 

(2) Notice to the debtor. PBGC will pro-
vide to the debtor a copy of any notices 
and certifications sent to the creditor 
agency under paragraph (d)(1) of this 
section. 

(e) Request for hearing official. PBGC 
will provide a hearing official upon the 
creditor agency’s request with respect 
to a PBGC employee. See 5 CFR 
550.1107(a). 

PART 4905—APPEARANCES IN 
CERTAIN PROCEEDINGS 

Sec. 

4905.1 Purpose and scope. 

4905.2 Definitions. 

4905.3 General. 

4905.4 Appearances by PBGC employees. 

4905.5 Requests for authenticated copies of 
PBGC records. 

4905.6 Penalty. 

AUTHORITY: 29 U.S.C. 1302(b); E.O. 11222, 30 
FR 6469; 5 CFR 735.104. 

SOURCE: 61 FR 34133, July 1, 1996, unless 
otherwise noted. 

§ 4905.1 Purpose and scope. 

(a) Purpose. This part sets forth the 
rules and procedures to be followed 
when a PBGC employee or former em-
ployee is requested or served with com-
pulsory process to appear as a witness 
or produce documents in a proceeding 
in which the PBGC is not a party, if 
such appearance arises out of, or is re-
lated to, his or her employment with 
the PBGC. It provides a centralized de-
cisionmaking mechanism for respond-
ing to such requests and compulsory 
process. 

(b) Scope. (1) This part applies when, 
in a judicial, administrative, legisla-
tive, or other proceeding, a PBGC em-
ployee or former employee is requested 
or served with compulsory process to 
provide testimony concerning informa-
tion acquired in the course of per-
forming official duties or because of of-
ficial status and/or to produce material 
acquired in the course of performing 
official duties or contained in PBGC 
files. 

(2) This part does not apply to: 

(i) Proceedings in which the PBGC is 
a party; 

(ii) Congressional requests or sub-
poenas for testimony or documents; or 

(iii) Appearances by PBGC employees 
in proceedings that do not arise out of, 
or relate to, their employment with 
PBGC (e.g., outside activities that are 
engaged in consistent with applicable 
standards of ethical conduct). 

§ 4905.2 Definitions. 

For purposes of this part: 
Appearance means testimony or pro-

duction of documents or other mate-
rial, including an affidavit, deposition, 
interrogatory, declaration, or other re-
quired written submission. 

Compulsory process means any sub-
poena, order, or other demand of a 
court or other authority (e.g., an ad-
ministrative agency or a state or local 
legislative body) for the appearance of 
a PBGC employee or former employee. 

Employee means any officer or em-
ployee of the PBGC, including a special 
government employee. 

Proceeding means any proceeding be-
fore any federal, state, or local court; 
federal, state, or local agency; state or 
local legislature; or other authority re-
sponsible for administering regulatory 
requirements or adjudicating disputes 
or controversies, including arbitration, 
mediation, and other similar pro-
ceedings. 

Special government employee means an 
employee of the PBGC who is retained, 
designated, appointed or employed to 
perform, with or without compensa-
tion, for not to exceed one hundred and 
thirty days during any three hundred 
and sixty-five consecutive days, tem-
porary duties either on a full-time or 
intermittent basis (18 U.S.C. 202). 
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§ 4905.3 General. 

No PBGC employee or former em-
ployee may appear in any proceeding 
to which this part applies to testify 
and/or produce documents or other ma-
terial unless authorized under this 
part. 

§ 4905.4 Appearances by PBGC em-
ployees. 

(a) Whenever a PBGC employee or 
former employee is requested or served 
with compulsory process to appear in a 
proceeding to which this part applies, 
he or she will promptly notify the Gen-
eral Counsel. 

(b) The General Counsel or his or her 
designee will authorize an appearance 
by a PBGC employee or former em-
ployee if, and to the extent, he or she 
determines that such appearance is in 
the interest of the PBGC. 

(1) In determining whether an ap-
pearance is in the interest of the 
PBGC, the General Counsel or his or 
her designee will consider relevant fac-
tors, including: 

(i) What, if any, objective of the 
PBGC (and, where relevant, any federal 
agency, if the United States is a party) 
would be promoted by the appearance; 

(ii) Whether the appearance would 
unnecessarily interfere with the em-
ployee’s official duties; 

(iii) Whether the appearance would 
result in the appearance of improperly 
favoring one litigant over another; and 

(iv) Whether the appearance is appro-
priate under applicable substantive and 
procedural rules. 

(2) If the General Counsel or his or 
her designee concludes that compul-
sory process is essentially a request for 
PBGC record information, it will be 
treated as a request under the Freedom 
of Information Act, as amended, in ac-
cordance with part 4901 of this chapter, 
except to the extent that the Privacy 
Act of 1974, as amended, and part 4902 
of this chapter govern disclosure of a 
record maintained on an individual. 

(c) If, in response to compulsory 
process in a proceeding to which this 
part applies, the General Counsel or his 
or her designee has not authorized an 
appearance by the return date, the em-
ployee or former employee shall appear 
at the stated time and place (unless ad-
vised by the General Counsel or his or 

her designee that process either was 
not validly issued or served or has been 
withdrawn), accompanied by a PBGC 
attorney, produce a copy of this part of 
the regulations, and respectfully de-
cline to provide any testimony or 
produce any documents or other mate-
rial. When the demand is under consid-
eration, the employee shall respect-
fully request that the court or other 
authority stay the demand pending the 
employee’s receipt of instructions from 
the General Counsel. 

§ 4905.5 Requests for authenticated 
copies of PBGC records. 

The PBGC will grant requests for au-
thenticated copies of PBGC records, for 
purposes of admissibility under 28 
U.S.C. 1733 and Rule 44 of the Federal 
Rules of Civil Procedure, for records 
that are to be disclosed pursuant to 
this part or part 4901 of this chapter. 
Appropriate fees will be charged for 
providing authenticated copies of 
PBGC records, in accordance with part 
4901, subpart D, of this chapter. 

§ 4905.6 Penalty. 

A PBGC employee who testifies or 
produces documents or other material 
in violation of a provision of this part 
of the regulations shall be subject to 
disciplinary action. 

PART 4906 [RESERVED] 

PART 4907—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE PENSION BENEFIT 
GUARANTY CORPORATION 

Sec. 
4907.101 Purpose. 
4907.102 Application. 
4907.103 Definitions. 
4907.104–4907.109 [Reserved] 
4907.110 Self-evaluation. 
4907.111 Notice. 
4907.112–4907.129 [Reserved] 
4907.130 General prohibitions against dis-

crimination. 
4907.131–4907.139 [Reserved] 
4907.140 Employment. 
4907.141–4907.148 [Reserved] 
4907.149 Program accessibility: Discrimina-

tion prohibited. 
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4907.150 Program accessibility: Existing fa-
cilities. 

4907.151 Program accessibility: New con-
struction and alterations. 

4907.152–4907.159 [Reserved] 
4907.160 Communications. 
4907.161–4907.169 [Reserved] 
4907.170 Compliance procedures. 
4907.171–4907.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794, 1302(b)(3). 

SOURCE: 61 FR 34134, July 1, 1996, unless 
otherwise noted. 

§ 4907.101 Purpose. 

This part effectuates section 119 of 
the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 4907.102 Application. 

This part applies to all programs or 
activities conducted by the agency. 

§ 4907.103 Definitions. 

For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 

agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 

(1) Physical or mental impairment in-
cludes— 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alco-
holism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 
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(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as 
having such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the agency, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
regulation, or agency policy to receive 
education services from the agency. 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can achieve the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is 
defined for purposes of employment in 
29 CFR 1613.702(f), which is made appli-
cable to this part by § 4907.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 

Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 4907.104–4907.109 [Reserved] 

§ 4907.110 Self-evaluation. 

(a) The agency shall, by August 24, 
1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 

§ 4907.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation. 
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§§ 4907.112–4907.129 [Reserved] 

§ 4907.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 

administration the purpose or effect of 
which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that 
are licensed or certified by the agency 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive Order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive Order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 
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§§ 4907.131–4907.139 [Reserved] 

§ 4907.140 Employment. 

No qualified handicapped person 
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally-con-
ducted programs or activities. 

§§ 4907.141–4907.148 [Reserved] 

§ 4907.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 4907.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency. 

§ 4907.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 

burden of proving that compliance with 
§ 4907.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 4907.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to handicapped persons. In cases 
where a physical alteration to an his-
toric property is not required because 
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of § 4907.150 (a)(2) or (a)(3), alternative 
methods of achieving program accessi-
bility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987 a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 4907.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 

behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section. 

§§ 4907.152–4907.159 [Reserved] 

§ 4907.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
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