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§541.603

employer may pay a proportionate part
of an employee’s full salary for the
time actually worked in the first and
last week of employment. In such
weeks, the payment of an hourly or
daily equivalent of the employee’s full
salary for the time actually worked
will meet the requirement. However,
employees are not paid on a salary
basis within the meaning of these regu-
lations if they are employed occasion-
ally for a few days, and the employer
pays them a proportionate part of the
weekly salary when so employed.

(7) An employer is not required to
pay the full salary for weeks in which
an exempt employee takes unpaid
leave under the Family and Medical
Leave Act. Rather, when an exempt
employee takes unpaid leave under the
Family and Medical Leave Act, an em-
ployer may pay a proportionate part of
the full salary for time actually
worked. For example, if an employee
who normally works 40 hours per week
uses four hours of unpaid leave under
the Family and Medical Leave Act, the
employer could deduct 10 percent of the
employee’s normal salary that week.

(c) When calculating the amount of a
deduction from pay allowed under
paragraph (b) of this section, the em-
ployer may use the hourly or daily
equivalent of the employee’s full week-
ly salary or any other amount propor-
tional to the time actually missed by
the employee. A deduction from pay as
a penalty for violations of major safety
rules under paragraph (b)(4) of this sec-
tion may be made in any amount.

[69 FR 22260, Apr. 23, 2004, as amended at 81
FR 32550, May 23, 2016; 84 FR 51307, Sept. 27,
2019]

§541.603 Effect of improper deduc-
tions from salary.

(a) An employer who makes improper
deductions from salary shall lose the
exemption if the facts demonstrate
that the employer did not intend to
pay employees on a salary basis. An ac-
tual practice of making improper de-
ductions demonstrates that the em-
ployer did not intend to pay employees
on a salary basis. The factors to con-
sider when determining whether an em-
ployer has an actual practice of mak-
ing improper deductions include, but
are not limited to: the number of im-
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proper deductions, particularly as com-
pared to the number of employee in-
fractions warranting discipline; the
time period during which the employer
made improper deductions; the number
and geographic location of employees
whose salary was improperly reduced;
the number and geographic location of
managers responsible for taking the
improper deductions; and whether the
employer has a clearly communicated
policy permitting or prohibiting im-
proper deductions.

(b) If the facts demonstrate that the
employer has an actual practice of
making improper deductions, the ex-
emption is lost during the time period
in which the improper deductions were
made for employees in the same job
classification working for the same
managers responsible for the actual
improper deductions. Employees in dif-
ferent job classifications or who work
for different managers do not lose their
status as exempt employees. Thus, for
example, if a manager at a company fa-
cility routinely docks the pay of engi-
neers at that facility for partial-day
personal absences, then all engineers at
that facility whose pay could have been
improperly docked by the manager
would lose the exemption; engineers at
other facilities or working for other
managers, however, would remain ex-
empt.

(c) Improper deductions that are ei-
ther isolated or inadvertent will not re-
sult in loss of the exemption for any
employees subject to such improper de-
ductions, if the employer reimburses
the employees for such improper de-
ductions.

(d) If an employer has a clearly com-
municated policy that prohibits the
improper pay deductions specified in
§541.602(a) and includes a complaint
mechanism, reimburses employees for
any improper deductions and makes a
good faith commitment to comply in
the future, such employer will not lose
the exemption for any employees un-
less the employer willfully violates the
policy by continuing to make improper
deductions after receiving employee
complaints. If an employer fails to re-
imburse employees for any improper
deductions or continues to make im-
proper deductions after receiving em-
ployee complaints, the exemption is
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lost during the time period in which
the improper deductions were made for
employees in the same job classifica-
tion working for the same managers re-
sponsible for the actual improper de-
ductions. The best evidence of a clearly
communicated policy is a written pol-
icy that was distributed to employees
prior to the improper pay deductions
by, for example, providing a copy of the
policy to employees at the time of hire,
publishing the policy in an employee
handbook or publishing the policy on
the employer’s Intranet.

(e) This section shall not be con-
strued in an unduly technical manner
so as to defeat the exemption.

§541.604 Minimum guarantee plus ex-
tras.

(a) An employer may provide an ex-
empt employee with additional com-
pensation without losing the exemp-
tion or violating the salary basis re-
quirement, if the employment arrange-
ment also includes a guarantee of at
least the minimum weekly-required
amount paid on a salary basis. Thus,
for example, an exempt employee guar-
anteed at least $684 each week paid on
a salary basis may also receive addi-
tional compensation of a one percent
commission on sales. An exempt em-
ployee also may receive a percentage of
the sales or profits of the employer if
the employment arrangement also in-
cludes a guarantee of at least $684 each
week paid on a salary basis. Similarly,
the exemption is not lost if an exempt
employee who is guaranteed at least
$684 each week paid on a salary basis
also receives additional compensation
based on hours worked for work beyond
the normal workweek. Such additional
compensation may be paid on any basis
(e.g., flat sum, bonus payment,
straight-time hourly amount, time and
one-half or any other basis), and may
include paid time off.

(b) An exempt employee’s earnings
may be computed on an hourly, a daily
or a shift basis, without losing the ex-
emption or violating the salary basis
requirement, if the employment ar-
rangement also includes a guarantee of
at least the minimum weekly required
amount paid on a salary basis regard-
less of the number of hours, days or
shifts worked, and a reasonable rela-

§541.605

tionship exists between the guaranteed
amount and the amount actually
earned. The reasonable relationship
test will be met if the weekly guar-
antee is roughly equivalent to the em-
ployee’s usual earnings at the assigned
hourly, daily or shift rate for the em-
ployee’s normal scheduled workweek.
Thus, for example, an exempt employee
guaranteed compensation of at least
$7256 for any week in which the em-
ployee performs any work, and who
normally works four or five shifts each
week, may be paid $210 per shift with-
out violating the $684-per-week salary
basis requirement. The reasonable rela-
tionship requirement applies only if
the employee’s pay is computed on an
hourly, daily or shift basis. It does not
apply, for example, to an exempt store
manager paid a guaranteed salary per
week that exceeds the current salary
level who also receives a commission of
one-half percent of all sales in the
store or five percent of the store’s prof-
its, which in some weeks may total as
much as, or even more than, the guar-
anteed salary.

[84 FR 51307, Sept. 27, 2019]

§541.605

(a) Administrative and professional
employees may be paid on a fee basis,
rather than on a salary basis. An em-
ployee will be considered to be paid on
a ‘‘fee basis’” within the meaning of
these regulations if the employee is
paid an agreed sum for a single job re-
gardless of the time required for its
completion. These payments resemble
piecework payments with the impor-
tant distinction that generally a ‘‘fee”
is paid for the kind of job that is
unique rather than for a series of jobs
repeated an indefinite number of times
and for which payment on an identical
basis is made over and over again. Pay-
ments based on the number of hours or
days worked and not on the accom-
plishment of a given single task are
not considered payments on a fee basis.

(b) To determine whether the fee pay-
ment meets the minimum amount of
salary required for exemption under
these regulations, the amount paid to
the employee will be tested by deter-
mining the time worked on the job and
whether the fee payment is at a rate

Fee basis.
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