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paragraph (b)(17)(i) of this section is
met, a self-employed individual de-
scribed in paragraph (b)(14) of this sec-
tion is treated as a covered employee if
such individual would be a covered em-
ployee but for the exclusion of self-em-
ployed individuals from the definition
of covered employee in paragraph (b)(5)
of this section.

(iii) Excluded employees. In deter-
mining whether the 85 percent thresh-
old described in paragraph (b)(17)(i) of
this section is met, an individual who
is an excluded employee described in
section 414(q)(b) is not treated as either
an individual providing services or a
covered employee.

(iv) Treatment for calendar quarter. A
covered employee will be considered a
work site employee for the entirety of
a calendar quarter if the employee
qualifies as a work site employee at
any time during that quarter.C

(v) Separate determination for each
work site. The determination of wheth-
er a covered employee is a work site
employee is made separately with re-
gard to each work site at which the
covered employee regularly provides
services and for each customer for
which the covered employee is pro-
viding services. A covered employee
may be determined to be a work site
employee of more than one work site
during a calendar quarter.

(vi) Good faith determination respected.
A CPEO’s determination that a covered
employee is a work site employee will
be respected if the CPEO has made a
good faith determination that the cov-
ered employee meets the requirements
of section 7705(e), this paragraph
(b)(17), and any further guidance re-
lated to work site employee determina-
tions.

(c) Applicability date. The rules in this
section apply on and after May 3, 2019.

[T.D. 9860, 84 FR 24382, May 28, 2019]

§301.7705-2 CPEO certification proc-
ess.

(a) Application requirement and certifi-
cation—(1) Application. To be certified
as a certified professional employer or-
ganization (CPEO), a person must sub-
mit a properly completed and executed
application for certification as a CPEO
in the time and manner prescribed by,
and providing such information as re-
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quired by, this section and any further
guidance issued by the Commissioner.
In addition, the applicant’s responsible
individuals must submit such informa-
tion as is specified in this section and
further guidance.

(2) Notice. A CPEO applicant will be
notified by the Internal Revenue Serv-
ice (IRS) whether its application for
certification has been approved or de-
nied, and, if approved, the effective
date of certification. If the IRS denies
the application, the IRS will inform
the CPEO applicant of the reason(s) for
denial. If the IRS denies an application
for certification, or if the CPEO appli-
cant withdraws an application for cer-
tification, the CPEO applicant may re-
apply for certification in such time and
manner, and must include such infor-
mation, as the Commissioner may pre-
scribe in further guidance.

(3) Public disclosure of certification. If
the IRS approves a CPEO applicant’s
application for certification, the IRS
will make available to the public the
name and address of the CPEO, as well
as the effective date of its certifi-
cation, in the time and manner de-
scribed in further guidance.

(4) Effective date of certification. A
CPEQO’s certification will be effective
as of the effective date of certification
specified in the notice described in
paragraph (a)(2) of this section and in
the public disclosure described in para-
graph (a)(3) of this section and will
continue in effect until the effective
date of the revocation of the CPEOQO’s
certification, if any, as described in
paragraph (n) of this section or, if ear-
lier, the date that the CPEO volun-
tarily terminates its certification in
the time and manner prescribed by the
Commissioner in further guidance.

(b) Requirements for certification. To
receive and maintain certification, a
CPEO applicant or CPEO must meet
the requirements described in this sec-
tion, as well as any additional require-
ments the Commissioner may prescribe
in further guidance. In addition, any
precursor entities, related entities, and
responsible individuals of the CPEO ap-
plicant or CPEO must meet any re-
quirements applicable to them de-
scribed in this section and in further
guidance. The IRS may deny an appli-
cation for certification or revoke or

915



§301.7705-2

suspend a CPEO’s certification if a
CPEO applicant or CPEO, or one or
more of its precursor entities, related
entities, or responsible individuals,
fails to meet any applicable require-
ment described in this section or other
applicable guidance, and the IRS will
do so if the IRS determines, in its sole
discretion, that such failure presents a
material risk to the IRS’s collection of
federal employment taxes. In deter-
mining whether one or more failures to
meet the requirements described in
this section presents a material risk to
the IRS’s collection of federal employ-
ment taxes, the IRS generally will con-
sider all relevant facts and cir-
cumstances, including the size, scope,
nature, significance, recurrence, and
timing of and reason for the failure
and, in the case of a CPEO, any prior
failures of the CPEO to meet the re-
quirements of this section.

(c) Suitability—@1) In general. The IRS
may deny an application for certifi-
cation or revoke or suspend a CPEO’s
certification for any of the following
reasons:

(i) The CPEO applicant or CPEO, or
any of its precursor entities, related
entities, or responsible individuals, has
failed to pay any applicable federal,
state, or local taxes or file any re-
quired federal, state, or local tax or in-
formation returns in a timely and ac-
curate manner, unless the failure is de-
termined to be due to reasonable cause
and not due to willful neglect.

(ii) The CPEO applicant or CPEO, or
any of its precursor entities, related
entities, or responsible individuals, has
been charged with or convicted of any
criminal offense under the laws of the
United States or of a state or political
subdivision thereof, or is the subject of
an active IRS criminal investigation.

(iii) The CPEO applicant or CPEO, or
any of its precursor entities, related
entities, or responsible individuals, has
been sanctioned, or had a license, reg-
istration, or accreditation (including a
license, registration, or accreditation
relating to its status or ability to oper-
ate as a professional employer organi-
zation) denied, suspended, or revoked,
by a court of competent jurisdiction,
licensing board, assurance or other pro-
fessional organization, or federal or
state agency, court, body, board, or
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other authority for any misconduct
that involves dishonesty, fraud, or
breach of trust or that otherwise bears
upon the suitability of the CPEO appli-
cant or CPEO to perform its profes-
sional functions (including, but not
limited to, any civil or criminal pen-
alty described in 42 U.S.C. 503(k)(1)(D)
imposed by state law).

(iv) The CPEO applicant or CPEO, or
any of its precursor entities, related
entities, or responsible individuals, is
listed on any sanctions list compiled
by the Office of Foreign Assets Control
(OFAC) within the Department of
Treasury, including, but not limited to,
the OFAC Consolidated Sanctions List
and the OFAC Specially Designated
Nationals List.

(v) The CPEO applicant or CPEO, or
any of its precursor entities, related
entities, or responsible individuals,
fails to demonstrate a history of finan-
cial responsibility, which the IRS may
assess by checks on credit history and
other similar indicators.

(vi) The CPEO applicant or CPEO and
the responsible individuals of the CPEO
applicant or CPEO fail to demonstrate
adequate collective knowledge or expe-
rience with respect to:

(A) Federal or state employment tax
reporting, depositing, and withholding
requirements;

(B) Handling of and accounting for
payroll, tax payments, and other funds
on behalf of others;

(C) Effective recordkeeping systems;

(D) Retention of qualified personnel
and legal advisors as needed; and

(BE) General business and risk man-
agement.

(vii) The CPEO applicant or CPEO, or
any of its responsible individuals, gives
false or misleading information (in-
cluding by intentionally omitting rel-
evant information), or participates in
any way in the giving of false or mis-
leading information, to the IRS, know-
ing, or having reason to know, that the
information is false or misleading. For
the purpose of this paragraph
(c)(Q)(vii), “‘information” includes (but
is not limited to) facts or other mat-
ters contained in testimony, federal
tax returns, and financial statements
and opinions regarding such state-
ments; applications for certification
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(and all accompanying documenta-
tion); affidavits, declarations, asser-
tions, attestations, statements, and

agreements; and periodic verifications
that the requirements of this section
continue to be met; and any other in-
formation that is required to be pro-
vided by this section, section 3511(g),
§31.3511-1 of this chapter, or further
guidance.

(2) Must be a business entity or sole pro-
prietorship—(i) In general. A CPEO must
be a business entity described in
§301.7701-2(a) or a sole proprietorship.
Accordingly, a CPEO may not be an en-
tity classified as a trust under
§301.7701-4.

(i1) Owmnership by a United States per-
son. In addition, a sole proprietorship
or a business entity that is disregarded
as an entity separate from its owner
for federal tax purposes under
§§301.7701-2 and 301.7701-3 (without re-
gard to the special rule in §301.7701-
2(c)(2)(iv) that provides that such enti-
ties are corporations for federal em-
ployment tax purposes) must be wholly
owned directly (including through one
or more disregarded entities organized
in the United States, in the case of a
business entity) by a United States
person (as defined in section
7701(a)(30)).

(iii) Treatment as separate member of a
controlled group. Except as provided in
paragraph (h) of this section, a CPEO
applicant or CPEO that otherwise
qualifies as a member of a controlled
group (within the meaning of sections
414(b) and (c) and §§1.414(b)-1 and
1.414(c)-1 through 1.414(c)-6 of this
chapter) but for its status as an entity
disregarded as separate from its owner
for federal tax purposes under
§§301.7701-2 and 301.7701-3, is treated as
a separate member of a controlled
group for purposes of this section,
§301.7705-1, section 3511, §31.3511-1 of
this chapter, and section 7705.

(3) Authorization to investigate suit-
ability. A CPEO applicant or CPEO, and
each of its responsible individuals,
must take such actions as are nec-
essary to authorize the IRS to inves-
tigate the accuracy of statements and
submissions, including waiving con-
fidentiality and privilege when nec-
essary (i.e., in situations in which the
IRS is otherwise unable to obtain or

§301.7705-2

confirm information necessary to
evaluate a CPEO applicant’s or CPEO’s
qualification for certification), and to
conduct comprehensive background
checks, including, but not limited to,
Federal Bureau of Investigation or
other similar criminal background
checks, checks on tax compliance, pro-
fessional experience (including through
the contact of third-party references),
credit history, and professional sanc-
tions. In addition, a CPEO applicant or
CPEO, and any of its responsible indi-
viduals, must provide the IRS with
such additional information as the IRS
may request to facilitate such back-
ground investigations. Each respon-
sible individual of a CPEO applicant or
CPEO must also submit fingerprints in
the time and manner and under the cir-
cumstances prescribed by the Commis-
sioner in further guidance.

(d) Business location—(1) State of orga-
nization. A CPEO applicant or CPEO
must be created or organized in the
United States or under the law of the
United States or of any state.

(2) Business location in the United
States. A CPEO applicant or CPEO
must have one or more established,
physical business locations in the
United States at which regular oper-
ations of an activity that constitutes a
trade or business within the United
States (within the meaning of section
864(b)) take place and at which a sig-
nificant portion of its CPEO-related
functions are carried on and adminis-
trative records are kept.

(38) United States responsible individ-
uals. A majority of the CPEO appli-
cant’s or CPEO’s responsible individ-
uals must be citizens or residents of
the United States.

(4) Use of financial institution. A CPEO
applicant or CPEO must use only fi-
nancial institutions described in sec-
tion 265(b)(5) to hold substantially all
of its cash and cash equivalents, re-
ceive payments from customers, and
pay wages and federal employment
taxes.

(e) Financial statements—(1) CPEOs.
By the last day of the sixth month
after the end of each fiscal year, and
beginning with the first fiscal year
that ends after the CPEO’s effective
date of certification, a CPEO must
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cause to be prepared and provided to
the IRS—

(i) A copy of its annual audited finan-
cial statements for the fiscal year;

(ii) An opinion of a certified public
accountant (CPA) that such financial
statements are presented fairly and in
accordance with generally accepted ac-
counting principles (GAAP); and

(iii) A statement in the Note to the
Financial Statements covered by the
CPA opinion that the CPEQO’s annual
audited financial statements reflect
positive working capital or, only if the
CPEO satisfies the requirements of
paragraph (e)(3) of this section, reflect
negative working capital, with such
statement in either case setting forth
in detail a calculation of the CPEOQO’s
working capital as reflected in the an-
nual audited financial statements (a
working capital statement).

(2) CPEO applicants—(@i) In general. A
CPEO applicant must cause to be pre-
pared and provided to the IRS, with its
application, a copy of its annual au-
dited financial statements, an opinion
with respect to such financial state-
ments, and a working capital state-
ment (each as described in paragraph
(e)(1) of this section) for the most re-
cently completed fiscal year as of the
date it applies for certification. Not-
withstanding the preceding sentence, if
a CPEO applicant applies for certifi-
cation before the last day of the sixth
month following its most recently
completed fiscal year, and the audit of
the financial statements for that fiscal
year has not yet been completed at the
time of application, a CPEO applicant
must provide to the IRS, with its appli-
cation, the financial statements, opin-
ion, and working capital statement de-
scribed in paragraph (e)(1) of this sec-
tion for the immediately preceding fis-
cal year, if any, and must subsequently
provide to the IRS the financial state-
ments, opinion, and working capital
statement for the most recently com-
pleted fiscal year by the last day of the
sixth month after such fiscal year ends.
In addition, for any fiscal year that
ends after the CPEO applicant applies
for certification and on or before the
effective date of certification, if appli-
cable, the CPEO applicant must pro-
vide the audited financial statements,
opinion, and working capital statement
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by the last day of the sixth month
after such fiscal year ends. The obliga-
tion to provide the annual audited fi-
nancial statements described in the
preceding sentence continues to apply
even if the CPEO applicant is certified
as a CPEO prior to the date the annual
audited financial statements are pro-
vided.

(i1) Newly established CPEO applicants.
In addition to the requirements in
paragraph (e)(2)(i) of this section, a
CPEO applicant that was not operating
as a provider of payroll services for all
or part of its most recently completed
fiscal year as of the date it applies for
certification must provide a copy of
the annual audited financial state-
ments of any precursor entity, if one
exists, an opinion with respect to such
financial statements, and a working
capital statement (each as described in
paragraph (e)(1) of this section) for the
precursor entity’s most recently com-
pleted fiscal year as of the date of the
application for certification in such
time and manner as the Commissioner
may prescribe in further guidance, as
well as such additional information as
the Commissioner may prescribe in
further guidance.

(3) Exception to positive working capital
requirement. A CPEO applicant or CPEO
with annual audited financial state-
ments for a fiscal year that do not re-
flect positive working capital will not
fail to meet the requirements of para-
graph (e)(1)(iii) of this section if—

(i) The CPEO applicant or CPEO has
negative working capital for no more
than two consecutive fiscal quarters of
that fiscal year, as demonstrated by
the financial statements (for the final
fiscal quarter in the fiscal year) and
the statements described in paragraph
(f)(1)(ii) of this section (for any other
fiscal quarter), as applicable;

(ii) The CPEO applicant or CPEO, or
its CPA, provides, in such time and
manner as the Commissioner may pre-
scribe in further guidance, an expla-
nation to the IRS describing the reason
for the failure; and

(iii) The IRS determines, in its sole
discretion, that the failure does not
present a material risk to the IRS’s
collection of federal employment taxes.

(4) Completed fiscal year. For purposes
of this paragraph (e), a fiscal year will
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be considered completed once the last
day of that fiscal year has ended, re-
gardless of whether the CPEO appli-
cant or CPEO was in operation or cer-
tified for all 12 months of the fiscal
year or the fiscal year consisted of
fewer than 12 months.

(f) Quarterly assertions and attesta-
tions—(1) CPEOs. By the last day of the
second month after the end of each cal-
endar quarter, and beginning with the
first calendar quarter that ends after
the CPEOQO’s effective date of certifi-
cation, a CPEO must provide the fol-
lowing to the IRS:

(i) An assertion, signed by a respon-
sible individual under penalties of per-
jury, stating that the CPEO has with-
held and made deposits of all federal
employment taxes (other than taxes
imposed by chapter 23 of the Code) as
required by subtitle C for such calendar
quarter and an examination level at-
testation from a CPA stating that such
assertion is fairly stated in all mate-
rial respects.

(ii) A statement signed by a respon-
sible individual under penalties of per-
jury verifying that the CPEO has posi-
tive working capital (as determined in
accordance with GAAP) at the end of
the most recently completed fiscal
quarter, as well as such additional fi-
nancial information that the Commis-
sioner may specify in further guidance.

(2) Ezxceptions—(i) Immaterial failures.
A CPEO will not fail to meet the re-
quirements of paragraph (f)(1)(i) of this
section if the CPA examination level
attestation indicates that the CPEO
has failed to withhold or make deposits
in certain immaterial respects, pro-
vided that—

(A) The attestation provides a sum-
mary of the immaterial failures that
were found;

(B) The attestation states that the
failures were immaterial and isolated
and do not reflect a meaningful lapse
in compliance with federal employ-
ment tax withholding and deposit re-
quirements; and

(C) The IRS determines, in its sole
discretion, that the isolated and imma-
terial failures identified by the CPA do
not present a material risk to the
IRS’s collection of federal employment
taxes.

§301.7705-2

(ii) Negative working capital. A CPEO
with negative working capital at the
end of a fiscal quarter will not fail to
meet the requirements of paragraph
(£)(1)(ii) of this section if—

(A) The CPEO does not have negative
working capital at the end of the two
fiscal quarters immediately preceding
such fiscal quarter, as demonstrated by
the annual audited financial state-
ments described in paragraph (e)(1) of
this section, if available, or the state-
ments described in paragraph (f)(1)@ii)
of this section;

(B) The CPEO provides an expla-
nation to the IRS describing the reason
for such negative working capital in
such time and manner as the Commis-
sioner may prescribe in further guid-
ance; and

(C) The IRS determines, in its sole
discretion, that the negative working
capital does not present a material risk
to the IRS’s collection of federal em-
ployment taxes.

(3) CPEO applicants—(i) In general. By
the last day of the second month after
the end of each calendar quarter, be-
ginning with the most recently com-
pleted calendar quarter as of the date
of a CPEO applicant’s application for
certification and ending with the most
recently completed calendar quarter as
of the effective date of certification (if
applicable), a CPEO applicant must
provide to the IRS the assertion, exam-
ination level attestation, and working
capital statement described in para-
graph (f)(1) of this section, subject to
the exceptions described in paragraph

(f)(2) of this section (though sub-
stituting “CPEO applicant” for
“CPEO”).

(ii) Newly established CPEO applicants.
A CPEO applicant that was not oper-
ating as a provider of payroll services
during the most recently completed
calendar quarter as of the date of its
application for certification or during
any calendar quarter that ends while
its application for certification is pend-
ing must provide to the IRS the asser-
tion, examination level attestation,
and working capital statement de-
scribed in paragraph (f)(1) of this sec-
tion with respect to any precursor enti-
ty, if applicable, in such time and man-
ner as the Commissioner may prescribe
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in further guidance, as well as such ad-
ditional information as the Commis-
sioner may prescribe in further guid-
ance.

(g) Bond—(1) In general. A CPEO must
post a bond (or bonds, as described in
paragraph (g)(3) of this section) from a
qualified surety (as described in para-
graph (g)(6) of this section) for the pay-
ment of federal employment taxes,
issued in the form and containing the
terms prescribed by the Commissioner
in this paragraph (g) and in further
guidance and in an amount described in
paragraph (g)(2) of this section.

(2) Bond amount—(1) In general. The
amount of the bond (or bonds, as de-
scribed in paragraph (g)(3) of this sec-
tion) must be, for each period begin-
ning on April 1 of any calendar year
and ending on March 31 of the fol-
lowing calendar year (or, in the case of
a newly certified CPEO, beginning with
the effective date of certification and
ending on the subsequent March 31)
(the bond period), at least equal to the
greater of—

(A) Five percent of the CPEO’s liabil-
ity under section 3511 (or, if applicable,
the liability described in paragraph
(2)(2)(ii) of this section) during the cal-
endar year preceding the beginning of
the bond period, but not more than
$1,000,000; or

(B) $50,000.

(i1) Amount of bond in first and second
year as a CPEO. If a CPEO does not
have any liability under section 3511
for all or a portion of a preceding cal-
endar year because the CPEO was not
certified as a CPEO for all or a portion
of that preceding calendar year, the li-
ability applied for purposes of para-
graph (2)(2)(1)(A) of this section for the
entirety or portion of the preceding
calendar year during which the CPEO
was not certified will be the federal
employment tax liability of the CPEO,
and of any precursor entity of the
CPEO described in §301.7705—
1(b)(10)(i)(A), that results from one or
more service agreements described in
§31.3504-2(b)(2) of this chapter. With re-
spect to the federal employment tax li-
ability of such precursor entity during
a preceding calendar year, for purposes
of paragraph (g)(2)(1)(A) of this section,
the liability will be applied only to the
extent it results from service agree-
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ments that have been transferred or
are intended to be transferred by the
precursor entity to the CPEO at the
time the bond amount is determined.
For purposes of this paragraph
(2)(2)(ii), an entity is considered a pre-
cursor entity of a CPEO described in
§301.7705-1(b)(10)(1)(A) if it was deter-
mined to be its precursor entity under
that section at the time it was a CPEO
applicant.

(iii) Omne continuous obligation. The
bond, any riders thereto, and any
strengthening bonds posted to satisfy
the requirements of this section are
considered one continuous obligation
of the surety for unpaid tax liabilities
accrued by the CPEO under subtitle C
from the effective date of the bond
until the bond is superseded or can-
celled.

(3) Increase in bond amount—@i) In gen-
eral. A CPEO must determine if an in-
crease in the bond amount is necessary
for each new bond period. If a CPEO’s
liability under section 3511 (or, if appli-
cable, the liability described in para-
graph (g)(2)(ii) of this section) for the
preceding calendar year results in a
minimum required bond amount speci-
fied in paragraph (g)(2) of this section
that exceeds the current amount of the
bond, the CPEO must increase the
amount of its bond with respect to the
new bond period in order to meet the
minimum required bond amount speci-
fied in paragraph (g)(2) of this section.
To increase the bond amount, a CPEO
may amend an existing bond through
the use of a rider, or post a strength-
ening, superseding, or new bond, where
applicable, and in such time and man-
ner as the Commissioner may prescribe
in further guidance.

(ii) To reflect adjustment or assessment.
Subject to the limit in paragraph
(2)(2)(A)(A) of this section, if, during
the bond period, the CPEO or the IRS
determines that the applicable federal
employment tax liability for the pre-
ceding calendar year was higher than
the amount reported and paid and on
which the bond amount for the bond
period was based (and the applicable
party makes an adjustment or assess-
ment reflecting such determination), a
CPEO must increase the amount of its
bond to meet the minimum required
bond amount specified in paragraph
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(2)(2) of this section through the use of
a rider, or by posting a strengthening,
superseding, or new bond in such time
and manner as the Commissioner may
prescribe in further guidance.

(4) Cancellation—(i) Notice. A bond re-
quired under this paragraph (g) must
provide that it may be cancelled by the
surety only after the surety gives writ-
ten notice of such cancellation to the
IRS and the CPEO in such time and
manner as the Commissioner may pre-
scribe in further guidance.

(i1) New or superseding bond required.
If a CPEO either receives notice of can-
cellation from the surety provider of
its bond, or gives notice to the IRS of
the CPEOQO’s intent to cancel the bond,
the CPEO must post a new or super-
seding bond for the minimum required
bond amount specified in paragraph
(2)(2) of this section in such time and
manner as the Commissioner may pre-
scribe in further guidance.

(iii) Ongoing liability. A bond required
under this paragraph (g) must provide
that, if a surety cancels the bond with-
out issuing a superseding bond to the
CPEO, the surety will, notwithstanding
the cancellation, remain liable for all
federal employment tax liability ac-
crued by the CPEO during the period
beginning with the effective date of the
first bond issued by the surety to the
CPEO in any consecutive series of
bonds issued by that surety prior to
cancellation and ending with the can-
cellation of the bond (the total bond
period), up to the penal amount of the
bond at the time of the cancellation. A
cancelling surety will remain liable as
described in this paragraph (g)(4)(iii)
for federal employment tax liability
accrued during the total bond period up
to the penal amount of the bond for as
long as the Commissioner may assess
and collect taxes for such period under
sections 6501 and 6502.

(5) No posting of collateral—@{i) In gen-
eral. Except as provided in paragraph
(g)(b)(iii) of this section, a CPEO must
meet the bond requirements of this
paragraph (g) without posting collat-
eral.

(ii) Surety’s retention of the right to
seek collateral by itself not a violation of
paragraph (9)(5)(i) of this section. A sure-
ty’s retention of the right to seek col-
lateral, as long as no collateral is actu-
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ally required by the surety or posted
by the CPEO, does not violate the rule
in paragraph (g)(5)(1).

(iii) Exceptions to no collateral require-
ment. The Commissioner may provide
exceptions to the rule in paragraph
(2)(6)(1) of this section in further guid-
ance published in the Internal Revenue
Bulletin.

(6) Requirements for surety. Any surety
that issues a bond required by this
paragraph (g) to a CPEO must be a sur-
ety company that holds a certificate of
authority from the Secretary as an ac-
ceptable surety on federal bonds and
meets such other requirements as the
Commissioner may prescribe in further
guidance.

(7T) Bond definitions—(i) Rider. A rider
is an amendment to an existing bond
that increases the bond amount. The
rider must apply to liabilities that
arise on or after the effective date of
the bond that the rider amends. The
surety remains liable under the exist-
ing bond, as amended by the rider, for
the assessment and collection periods
applicable to the CPEO under sections
6501 and 6502, respectively, with respect
to any taxable period that occurs dur-
ing the term of the bond unless and
until the bond is superseded.

(ii) Strengthening bond. A strength-
ening bond is an additional bond posted
in the incremental amount of the in-
crease so that the strengthening bond
together with the existing bond equal
the total minimum required bond
amount specified in paragraph (g)(2) of
this section. The strengthening bond
must apply to liabilities that arise on
or after the effective date of the bond
it strengthens. Both the strengthening
bond and the bond it strengthens must
remain in effect, and the surety re-
mains liable under both bonds for the
assessment and collection periods ap-
plicable to the CPEO under sections
6501 and 6502, respectively, with respect
to any taxable period that occurs dur-
ing the term of the bonds, unless and
until the bonds are superseded.

(iii) New bond. A new bond is a bond
posted for the total required bond
amount, and a new bond may only be
posted upon the CPEQO’s initial certifi-
cation or immediately following can-
cellation of an existing bond. In the
case of a cancellation of an existing
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bond, the effective date of the new
bond must be no later than the effec-
tive date of the cancellation of the ex-
isting bond, and the surety providing
the existing (now cancelled) bond re-
mains liable for liabilities that accrued
during the term of the cancelled bond
for the assessment and collection peri-
ods applicable to the CPEO under sec-
tions 6501 and 6502, respectively, with
respect to any taxable period that oc-
curred during the term of that bond.

(iv) Superseding bond. A superseding
bond is a bond posted for the total min-
imum required bond amount specified
in paragraph (g)(2) of this section, not
just for an incremental increase. Upon
execution of the superseding bond, the
superseded bond is no longer in effect,
and the surety that provided the super-
seded bond is no longer liable under the
superseded bond. The superseding bond
must apply to liabilities that arise on
or after the effective date of the super-
seded bond.

(h) Controlled group. All CPEO appli-
cants and CPEOs that are members of
a controlled group within the meaning
of sections 414(b) and (c), and §§1.414(b)-
1 and 1.414(c)-1 through 1.414(c)-6 of
this chapter, will be treated as a single
CPEO applicant or CPEO for purposes
of paragraphs (e) (other than (e)(1)(iii)),
(f) (other than (f)(1)(ii)), and (g) of this
section.

(1) Consents to disclose. To receive and
maintain certification, a CPEO appli-
cant or CPEO must provide such con-
sents for the IRS to disclose confiden-
tial tax information to its customers,
and to other persons as necessary to
carry out the purposes of these regula-
tions, that relates to its certification
and obligations to report, deposit, and
pay federal employment taxes as the
Commissioner may require in further
guidance.

(j) Periodic verification. A CPEO must
periodically verify that it continues to
meet the requirements of this section
in the time and manner prescribed by
the Commissioner in further guidance.

(k) Notification of material changes. A
CPEO applicant or CPEO must notify
the IRS, in the time and manner pre-
scribed by the Commissioner in further
guidance, of any change that materi-
ally affects the continuing accuracy of
any agreement or information that was

26 CFR Ch. | (4-1-23 Edition)

previously made or provided to the
IRS.

(1) Accrual method of accounting. A
CPEO must compute its taxable in-
come using an accrual method of ac-
counting or, if applicable, another
method that the Commissioner pro-
vides for in further guidance.

(m) Compliance with reporting obliga-
tions—(1) In general. A CPEO must
agree to make reports to the IRS and
to its clients as provided in section
3511(g) and §31.3511-1 of this chapter,
including filing all federal employment
tax returns and information returns as
required.

(2) Filing on magnetic media. A CPEO
must file all returns, schedules, re-
ports, and other forms and documents
on magnetic media when required by
section 3511(g) and §31.3511-1 of this
chapter, other Treasury regulations, or
other guidance.

(n) Suspension and revocation—(1) In
general. The IRS may suspend or re-
voke the certification of any CPEO, in
the time and manner and under the cir-
cumstances prescribed by the Commis-
sioner in this section and in further
guidance, as a result of one or more
failures to meet any of the require-
ments for CPEOs described in this sec-
tion, section 3511(g), §31.3511-1 of this
chapter, and any further guidance and
will suspend or revoke certification if
the IRS determines, in its sole discre-
tion, that such failure(s) present a ma-
terial risk to the IRS’s collection of
federal employment taxes. See para-
graph (b) of this section for the factors
the IRS will consider in determining
whether one or more failures to meet
any of the requirements described in
this section presents a material risk to
the IRS’s collection of federal employ-
ment taxes.

(2) Suspension. Section 3511 will not
apply to any contract described in sec-
tion 7705(e)(2) into which the CPEO en-
ters while its certification is sus-
pended.

(3) Revocation. If an organization’s
certification as a CPEO is revoked, the
organization will not be considered a
CPEO for purposes of section 3511 un-
less and until it again applies to be cer-
tified as a CPEO in accordance with
paragraph (a) of this section and is
again certified by the IRS as meeting

922



Internal Revenue Service, Treasury

the requirements of this section. An or-
ganization whose certification as a
CPEO has been revoked may not re-
apply to be certified as a CPEO until
one year has passed after the effective
date of its revocation.

(4) Disclosure of suspension and revoca-
tion—(i) Notification by the CPEO. An
organization whose certification as a
CPEO has been suspended or revoked
must notify its customers of such sus-
pension or revocation in the time and
manner prescribed by the Commis-
sioner in further guidance.

(ii) Disclosure by the IRS. If the IRS
suspends or revokes an organization’s
certification as a CPEO, the IRS will
make available to the public the fact of
such suspension or revocation in the
time and manner described in further
guidance. The IRS may also separately
notify the organization’s customers of
such suspension or revocation.

(0) Applicability date. The rules in this
section apply on and after May 3, 2019.

[T.D. 9860, 84 FR 24382, May 28, 2019]

General Rules

APPLICATION OF INTERNAL REVENUE
LAWS

§301.7803-1 Security bonds covering
personnel of the Internal Revenue
Service.

For regulations relating to the pro-
curement of security bonds covering
designated personnel of the Internal
Revenue Service between January 1,
1956, and June 6, 1972, see 31 CFR part
226.

(Sec. 7805 of the Internal Revenue Code of
1954 (68A Stat. 917; 26 U.S.C. 7805))

[T.D. 7239, 37 FR 28628, Dec. 28, 1972]

§301.7805-1 Rules and regulations.

(a) Issuance. The Commissioner, with
the approval of the Secretary, shall
prescribe all needful rules and regula-
tions for the enforcement of the Code
(except where this authority is ex-
pressly given by the Code to any person
other than an officer or employee of
the Treasury Department), including
all rules and regulations as may be
necessary by reason of any alteration
of law in relation to internal revenue.

§301.7811-1

(b) Retroactivity. The Commissioner,
with the approval of the Secretary,
may prescribe the extent, if any, to
which any regulation or Treasury deci-
sion relating to the internal revenue
laws shall be applied without retro-
active effect. The Commissioner may
prescribe the extent, if any, to which
any ruling relating to the internal rev-
enue laws, issued by or pursuant to au-
thorization from him, shall be applied
without retroactive effect.

(c) Preparation and distribution of reg-
ulations, forms, stamps, and other mat-
ters. The Commissioner, under the di-
rection of the Secretary, shall prepare
and distribute all the instructions, reg-
ulations, directions, forms, blanks,
stamps, and other matters pertaining
to the assessment and collection of in-
ternal revenue.

§301.7811-1 Taxpayer assistance or-
ders.

(a) Authority To Issue—(1) In general.
When an application for a taxpayer as-
sistance order (TAO) is filed by the tax-
payer or the taxpayer’s authorized rep-
resentative in the form, manner and
time specified in paragraph (b) of this
section, the National Taxpayer Advo-
cate (NTA) may issue a TAO if, in the
determination of the NTA, the tax-
payer is suffering or is about to suffer
a significant hardship as a result of the
manner in which the internal revenue
laws are being administered by the In-
ternal Revenue Service (IRS), includ-
ing action or inaction on the part of
the IRS.

(2) The National Taxpayer Advocate de-
fined. The term National Taxpayer Advo-
cate includes any designee of the NTA,
such as a Local Taxpayer Advocate.

(3) Issuance without a written applica-
tion. The NTA may issue a TAO in the
absence of a written application by the
taxpayer under section 7811(a).

(4) Significant hardship—(@i) Determina-
tion required. Before a TAO may be
issued, the NTA is required to make a
determination regarding significant
hardship.

(ii) Term defined. The term significant
hardship means a serious privation
caused or about to be caused to the
taxpayer as the result of the particular
manner in which the revenue laws are
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