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(h) Electricity and lighting. (1) Barring 
unusual circumstances that prevent ac-
cess, electrical service or generators 
must be provided. 

(2) In areas where it is not feasible to 
provide electrical service to mobile 
housing units, lanterns must be pro-
vided (e.g., battery operated lights). 

(3) Lanterns, where used, must be 
provided in a minimum ratio of one per 
occupant of each unit. 

(i) Bathing, laundry, and hand wash-
ing. (1) Bathing facilities, supplied with 
hot and cold water under pressure, 
shall be provided to all occupants no 
less frequently than once per day. 

(2) Laundry facilities, supplied with 
hot and cold water under pressure, 
shall be provided to all occupants no 
less frequently than once per week. 

(3) Alternative bathing and laundry 
facilities must be available to occu-
pants at all times when water under 
pressure is unavailable. 

(4) Hand washing facilities must be 
available to all occupants at all times. 

(j) Food storage. (1) Provisions for me-
chanical refrigeration of food at a tem-
perature of not more than 45 degrees 
Fahrenheit must be provided. 

(2) When mechanical refrigeration of 
food is not feasible, the employer must 
provide another means of keeping food 
fresh and preventing spoilage (e.g., a 
butane or propane gas refrigerator). 

(k) Cooking and eating facilities. (1) 
When workers or their families are per-
mitted or required to cook in their in-
dividual unit, a space must be provided 
with adequate lighting and ventilation, 
and stoves or hotplates. 

(2) Wall surfaces next to all food 
preparation and cooking areas must be 
of nonabsorbent, easy to clean mate-
rial. Wall surfaces next to cooking 
areas must be made of fire-resistant 
material. 

(l) Garbage and other refuse. (1) Dura-
ble, fly-tight, clean containers must be 
provided to each housing unit, for stor-
ing garbage and other refuse. 

(2) Provision must be made for col-
lecting refuse, which includes garbage, 
at least twice a week or more often if 
necessary for proper disposal in accord-
ance with applicable local, State, or 
Federal law, whichever is most strin-
gent. 

(m) Insect and rodent control. Appro-
priate materials, including sprays, and 
sealed containers for storing food, 
must be provided to aid housing occu-
pants in combating insects, rodents, 
and other vermin. 

(n) Sleeping facilities. (1) A separate 
comfortable and clean bed, cot, or 
bunk, with a clean mattress, must be 
provided for each person, except in a 
family arrangement. 

(2) Clean and sanitary bedding must 
be provided for each person. 

(3) No more than two deck bunks are 
permissible. 

(o) Fire, safety, and first aid. (1) All 
units in which people sleep or eat must 
be constructed and maintained accord-
ing to applicable local or State fire and 
safety law. 

(2) No flammable or volatile liquid or 
materials may be stored in or next to 
rooms used for living purposes, except 
for those needed for current household 
use. 

(3) Mobile housing units must have a 
second means of escape through which 
the worker can exit the unit without 
difficulty. 

(4) Adequate, accessible fire extin-
guishers in good working condition and 
first aid kits must be provided in the 
mobile housing. 

(p) Maximum occupancy. The number 
of occupants housed in each mobile 
housing unit must not surpass the oc-
cupancy limitations set forth in the 
manufacturer specifications for the 
unit. 

Subparts C–D [Reserved] 

Subpart E—Labor Certification 
Process for Temporary Em-
ployment in the Common-
wealth of the Northern Mari-
anas Islands (CW–1 Workers) 

SOURCE: 84 FR 12431, Apr. 1, 2019, unless 
otherwise noted. 

§ 655.400 Scope and purpose of this 
subpart. 

(a) Purpose. (1) A temporary labor 
certification (TLC) issued under this 
subpart reflects a determination by the 
Secretary of Labor (Secretary), pursu-
ant to 48 U.S.C. 1806(d)(2)(A), that: 
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(i) There are not sufficient U.S. 
workers in the Commonwealth who are 
able, willing, and qualified and who 
will be available at the time and place 
needed to perform the services or labor 
for which an employer desires to hire 
foreign workers; and 

(ii) The employment of the CNMI- 
Only Transitional Worker visa program 
(CW–1) nonimmigrant worker(s) will 
not adversely affect the wages and 
working conditions of U.S. workers 
similarly employed. 

(2) This subpart describes the process 
by which the Department of Labor (De-
partment or DOL) makes such a deter-
mination and certifies its determina-
tion to the Department of Homeland 
Security (DHS). 

(b) Scope. This subpart sets forth the 
procedures governing the labor certifi-
cation process for the employment of 
foreign workers in the CW–1 non-
immigrant classification, as defined in 
48 U.S.C. 1806(d). It also establishes 
standards and obligations with respect 
to the terms and conditions of the tem-
porary labor certification (TLC) with 
which CW–1 employers must comply, as 
well as the rights and obligations of 
CW–1 workers and workers in cor-
responding employment. Additionally, 
this subpart sets forth integrity meas-
ures for ensuring employers’ continued 
compliance with the terms and condi-
tions of the TLC. 

§ 655.401 Authority of the agencies, of-
fices, and divisions in the Depart-
ment of Labor. 

The Secretary has delegated author-
ity to the Assistant Secretary for the 
Employment and Training Administra-
tion (ETA), who in turn has delegated 
that authority to the Office of Foreign 
Labor Certification (OFLC), to issue 
certifications and carry out other stat-
utory responsibilities as required by 48 
U.S.C. 1806. Determinations on a CW–1 
Application for Temporary Employment 
Certification are made by the OFLC Ad-
ministrator who, in turn, may delegate 
this responsibility to designated staff 
members, e.g., a Certifying Officer 
(CO). 

§ 655.402 Definition of terms. 

For purposes of this subpart: 

Administrative Law Judge (ALJ) means 
a person within the Department’s Of-
fice of Administrative Law Judges ap-
pointed under 5 U.S.C. 3105. 

Agent means a person or a legal enti-
ty, such as an association or other or-
ganization of employers, or an attor-
ney for an association or other organi-
zation of employers, that: 

(1) Is authorized to act on behalf of 
the employer for Temporary Labor Cer-
tification (TLC) purposes; 

(2) Is not itself an employer, or a 
joint employer, as defined in this sub-
part with respect to the specific appli-
cation; and 

(3) Is not under suspension, debar-
ment, expulsion, disbarment, or other-
wise restricted from practice before 
any court, the Department, the Execu-
tive Office for Immigration Review or 
DHS under 8 CFR 292.3 or 1003.101. 

Applicant (or U.S. applicant) means a 
U.S. worker who is applying for a job 
opportunity for which an employer has 
filed a CW–1 Application for Temporary 
Employment Certification. 

Application for Prevailing Wage Deter-
mination means the Office of Manage-
ment and Budget (OMB)-approved 
Form ETA–9141C (or successor form) 
and the appropriate appendices, sub-
mitted by an employer to secure a pre-
vailing wage determination (PWD) 
from the National Prevailing Wage 
Center (NPWC). 

CW–1 Application for Temporary Em-
ployment Certification means the OMB- 
approved Form ETA–9142C (or suc-
cessor form) and the appropriate ap-
pendices, a valid wage determination, 
as required by § 655.410, and all sup-
porting documentation submitted by 
an employer to secure a TLC deter-
mination from the OFLC Adminis-
trator. 

Attorney means any person who is a 
member in good standing of the bar of 
the highest court of any State, posses-
sion, territory, or commonwealth of 
the United States, or the District of 
Columbia. Such a person is also per-
mitted to act as an agent under this 
subpart. No attorney who is under sus-
pension, debarment, expulsion, or dis-
barment from practice before any 
court, the Department, the Executive 
Office for Immigration Review, or DHS 
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under 8 CFR 1003.101 or 292.3, may rep-
resent an employer under this subpart. 

Board of Alien Labor Certification Ap-
peals (BALCA or Board) means the per-
manent Board established by part 656 
of this chapter, chaired by the Chief 
Administrative Law Judge (Chief ALJ), 
and consisting of ALJs appointed pur-
suant to 5 U.S.C. 3105 and designated by 
the Chief ALJ to be members of 
BALCA. 

Certifying Officer or CO means the 
person who makes determination on a 
CW–1 Application for Temporary Employ-
ment Certification filed under the CW–1 
program. The OFLC Administrator is 
the national CO. Other COs may also be 
designated by the OFLC Administrator 
to make the determinations required 
under this subpart, including making 
PWDs. 

Chief Administrative Law Judge or 
Chief ALJ means the chief official of 
the Department’s Office of Administra-
tive Law Judges or the Chief ALJ’s 
designee. 

CNMI Department of Labor means the 
executive Department of the Common-
wealth Government that administers 
employment and job training activities 
for employers and U.S. workers in the 
Commonwealth. 

Commonwealth or CNMI means the 
Commonwealth of the Northern Mar-
iana Islands. 

Corresponding employment means the 
employment of U.S. workers who are 
not CW–1 workers by an employer who 
has an approved CW–1 Application for 
Temporary Employment Certification in 
any work included in the approved job 
offer, or in any work performed by the 
CW–1 workers. To qualify as cor-
responding employment the work must 
be performed during the validity period 
of the CW–1 Application for Temporary 
Employment Certification and approved 
job offer, including any approved ex-
tension thereof. 

CW–1 Petition means the U.S. Citizen-
ship and Immigration Services (USCIS) 
Form I–129CW, Petition for a CNMI–Only 
Nonimmigrant Transitional Worker, a 
successor form, other form, or elec-
tronic equivalent, any supplemental in-
formation requested by USCIS, and ad-
ditional evidence as may be prescribed 
or requested by USCIS. 

CW–1 worker means any foreign work-
er who is lawfully present in the Com-
monwealth and authorized by DHS to 
perform temporary labor or services 
under 48 U.S.C. 1806(d). 

Date of need means the first date the 
employer requires services of the CW–1 
workers as indicated on the CW–1 Ap-
plication for Temporary Employment Cer-
tification. 

Department of Homeland Security or 
DHS means the Federal Department 
having jurisdiction over certain immi-
gration-related functions, acting 
through its component agencies, in-
cluding USCIS. 

Employee means a person who is en-
gaged to perform work for an em-
ployer, as defined under the general 
common law of agency. Some of the 
factors relevant to the determination 
of employee status include: The hiring 
party’s right to control the manner 
and means by which the work is ac-
complished; the skill required to per-
form the work; the source of the in-
strumentalities and tools for accom-
plishing the work; the location of the 
work; the hiring party’s discretion over 
when and how long to work; and wheth-
er the work is part of the regular busi-
ness of the hiring party. Other applica-
ble factors may be considered and no 
one factor is dispositive. The terms em-
ployee and worker are used inter-
changeably in this subpart. 

Employer means a person (including 
any individual, partnership, associa-
tion, corporation, cooperative, firm, 
joint stock company, trust, or other 
organization with legal rights and du-
ties) that: 

(1) Has a place of business (physical 
location) in the Commonwealth and a 
means by which it may be contacted 
for employment; 

(2) Has an employer relationship 
(such as the ability to hire, pay, fire, 
supervise or otherwise control the 
work of employees) with respect to a 
CW–1 worker or a worker in cor-
responding employment, as defined 
under the common law of agency; and 

(3) Possesses, for purposes of filing a 
CW–1 Application for Temporary Employ-
ment Certification, a valid Federal Em-
ployer Identification Number (FEIN). 

Employer-client means an employer 
that has entered into an agreement 
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with a job contractor and that is not 
an affiliate, branch, or subsidiary of 
the job contractor, under which the job 
contractor provides services or labor to 
the employer-client on a temporary 
basis and will not exercise substantial, 
direct day-to-day supervision and con-
trol in the performance of the services 
or labor to be performed other than 
hiring, paying, and firing the workers. 

Employment and Training Administra-
tion or ETA means the agency within 
the Department that includes OFLC 
and has been delegated authority by 
the Secretary to fulfill the Secretary’s 
mandate under for the administration 
and adjudication of a CW–1 Application 
for Temporary Employment Certification 
and related functions. 

Federal holiday means a legal public 
holiday as defined at 5 U.S.C. 6103. 

Full-time means 35 or more hours of 
work per week. 

Governor means the Governor of the 
Commonwealth of the Northern Mar-
iana Islands. 

Job contractor means a person, asso-
ciation, firm, or a corporation that 
meets the definition of an employer 
and that contracts services or labor on 
a temporary basis to one or more em-
ployers that are not an affiliate, 
branch, or subsidiary of the job con-
tractor and where the job contractor 
will not exercise substantial, direct 
day-to-day supervision and control in 
the performance of the services or 
labor to be performed other than hir-
ing, paying, and releasing the workers. 

Job offer means the offer made by an 
employer or potential employer of CW– 
1 workers to both U.S. and CW–1 work-
ers describing all the material terms 
and conditions of employment, includ-
ing those relating to wages, working 
conditions, and other benefits. 

Job opportunity means full-time em-
ployment at a place in the Common-
wealth to which U.S. workers can be 
referred. 

Joint employment means that where 
two or more employers each have suffi-
cient definitional indicia of being a 
joint employer of a worker under the 
common law of agency, they are, at all 
times, joint employers of that worker. 

Layoff means any involuntary sepa-
ration of one or more U.S. employees 
other than for cause. 

Long-term worker means an alien who 
was admitted to the CNMI as a CW–1 
nonimmigrant during fiscal year (FY) 
2015, and who was granted CW–1 non-
immigrant status during each of FYs 
2016 through 2018, as defined by DHS. 

National Prevailing Wage Center or 
NPWC means that office within OFLC 
from which employers, agents, or at-
torneys who wish to file a CW–1 Appli-
cation for Temporary Employment Certifi-
cation receive a PWD. 

NPWC Director means the OFLC offi-
cial to whom the OFLC Administrator 
has delegated authority to carry out 
certain NPWC operations and func-
tions. 

National Processing Center (NPC) 
means the office within OFLC in which 
the COs operate, and which are charged 
with the adjudication of CW–1 Applica-
tions for Temporary Employment Certifi-
cation. 

NPC Director means the OFLC official 
to whom the OFLC Administrator has 
delegated authority for purposes of cer-
tain NPC operations and functions. 

Occupational employment statistics 
(OES) survey means the program under 
the jurisdiction of the Bureau of Labor 
Statistics (BLS) that reports annual 
wage estimates, including those for 
Guam, based on standard occupational 
classifications (SOCs). 

Offered wage means the wage offered 
by an employer in the CW–1 Application 
for Temporary Employment Certification 
and job offer. The offered wage must 
equal or exceed the highest of the pre-
vailing wage, or the Federal minimum 
wage, or the Commonwealth minimum 
wage. 

Office of Foreign Labor Certification or 
OFLC means the organizational compo-
nent of the ETA that provides national 
leadership and policy guidance and de-
velops regulations to carry out the 
Secretary’s responsibilities, including 
determinations related to an employ-
er’s request for an Application for Pre-
vailing Wage Determination or CW–1 Ap-
plication for Temporary Employment Cer-
tification. 

Place of employment means the work-
site (or physical location) where work 
under the CW–1 Application for Tem-
porary Employment Certification and job 
offer actually is performed by the CW– 
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1 workers and workers in cor-
responding employment. 

Prevailing wage (PW) means the offi-
cial wage issued by the NPWC on the 
Form ETA 9141C, Application for Pre-
vailing Wage Determination for the CW–1 
Program, or successor form. At least 
that amount must be paid to all CW–1 
workers and U.S. workers in cor-
responding employment. 

Prevailing wage determination (PWD) 
means the prevailing wage issued by 
the OFLC NPWC on the Form ETA– 
9141C, Application for Prevailing Wage 
Determination for the CW–1 Program, or 
successor form. The PWD is used in 
support of the CW–1 Application for 
Temporary Employment Certification. 

Secretary of Labor or Secretary means 
the chief official of the U.S. DOL, or 
the Secretary’s designee. 

Secretary of Homeland Security means 
the chief official of DHS or the Sec-
retary of Homeland Security’s des-
ignee. 

Secretary of State means the chief offi-
cial of the U.S. Department of State or 
the Secretary of State’s designee. 

Strike means a concerted stoppage of 
work by employees as a result of a 
labor dispute, or any concerted slow-
down or other concerted interruption 
of operation (including stoppage by 
reason of the expiration of a collective 
bargaining agreement). 

Successor in interest means an em-
ployer, agent, or attorney that is con-
trolling and carrying on the business of 
a previous employer. 

(1) Where an employer, agent, or at-
torney has violated 48 U.S.C. 1806 or 
the regulations in this subpart and has 
ceased doing business or cannot be lo-
cated for purposes of enforcement, a 
successor in interest to that employer, 
agent, or attorney may be held liable 
for the duties and obligations of the 
violating employer in certain cir-
cumstances. The following factors, as 
used under Title VII of the Civil Rights 
Act and the Vietnam Era Veterans’ Re-
adjustment Assistance Act, may be 
considered in determining whether an 
employer, agent, or attorney is a suc-
cessor in interest; no one factor is dis-
positive, and all the circumstances will 
be considered as a whole: 

(i) Substantial continuity of the 
same business operations; 

(ii) Use of the same facilities; 
(iii) Continuity of the work force; 
(iv) Similarity of jobs and working 

conditions; 
(v) Similarity of supervisory per-

sonnel; 
(vi) Whether the former management 

or owner retains a direct or indirect in-
terest in the new enterprise; 

(vii) Similarity in machinery, equip-
ment, and production methods; 

(viii) Similarity of products and serv-
ices; and 

(ix) The ability of the predecessor to 
provide relief. 

(2) For purposes of debarment only, 
the primary consideration will be the 
personal involvement of the firm’s 
ownership, management, supervisors, 
and others associated with the firm in 
the violation(s) at issue. 

Temporary labor certification or TLC 
means the certification made by the 
OFLC Administrator, based on the CW– 
1 Application for Temporary Employment 
Certification, job offer, and all sup-
porting documentation, with respect to 
an employer seeking to file with DHS a 
visa petition to employ one or more 
foreign nationals as a CW–1 worker. 

United States means the continental 
United States, Alaska, Hawaii, the 
Commonwealth of Puerto Rico, Guam, 
the U.S. Virgin Islands, and the Com-
monwealth. 

United States worker (U.S. worker) 
means a worker who is: 

(1) A citizen or national of the United 
States; 

(2) An alien lawfully admitted for 
permanent residence; or 

(3) A citizen of the Federated States 
of Micronesia, the Republic of the Mar-
shall Islands, or the Republic of Palau, 
who is eligible for nonimmigrant ad-
mission and is employment-authorized 
under the Compacts of Free Associa-
tion between the United States and 
those nations. 

U.S. Citizenship and Immigration Serv-
ices or USCIS means the Federal agency 
within DHS that makes the determina-
tion whether to grant petitions filed by 
employers seeking CW–1 workers to 
perform temporary work in the Com-
monwealth. 

Wages mean all forms of cash remu-
neration to a worker by an employer in 
payment for labor or services. 
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Work contract means the document 
containing all the material terms and 
conditions of employment relating to 
wages, hours, working conditions, 
places of employment, and other bene-
fits, including all assurances and obli-
gations required to be included under 
this subpart. The contract between the 
employer and the worker may be in the 
form of a separate written document 
containing the advertised terms and 
conditions of the job offer. In the ab-
sence of a separate, written work con-
tract incorporating the required terms 
and conditions of employment, agreed 
to by both the employer and the work-
er, the required terms of the certified 
CW–1 Application for Temporary Employ-
ment Certification will be the work con-
tract. 

§ 655.403 Persons and entities author-
ized to file. 

(a) Persons authorized to file. In addi-
tion to the employer, a request for a 
PWD or TLC under this subpart may be 
filed by an attorney or agent, as de-
fined in § 655.402. 

(b) Employer’s signature required. Re-
gardless of whether the employer is 
represented by an attorney or agent, 
the employer is required to sign the 
CW–1 Application for Temporary Employ-
ment Certification and all documenta-
tion submitted to the Department. 

§ 655.404 Requirements for agents. 
An agent filing a CW–1 Application for 

Temporary Employment Certification on 
behalf of an employer must provide a 
copy of the agent agreement or other 
document demonstrating the agent’s 
authority to represent the employer to 
the NPC at the time of filing the appli-
cation. 

§§ 655.405–655.409 [Reserved] 

PREFILING PROCEDURES 

§ 655.410 Offered wage rate and deter-
mination of prevailing wage. 

(a) Offered wage. (1) The employer 
must advertise the position to all po-
tential workers at a wage that is at 
least the highest of the following: 

(i) The prevailing wage for the job op-
portunity obtained from the NPWC; 

(ii) The Federal minimum wage; or 

(iii) The Commonwealth minimum 
wage. 

(2) The employer must offer and pay 
at least the wage provided in paragraph 
(a)(1) of this section to both its CW–1 
workers and its workers in cor-
responding employment. The issuance 
of a PWD under this section does not 
permit an employer to pay a wage 
lower than the highest wage required 
by any applicable Federal or Common-
wealth law. 

(b) Determinations—(1) Methods. The 
OFLC Administrator will determine 
prevailing wages in the Commonwealth 
and occupational classification as fol-
lows: 

(i) If the mean hourly wage for the 
occupational classification in the Com-
monwealth is reported by the Gov-
ernor, annually, and meets the require-
ments set forth in paragraph (e) of this 
section, as determined by the OFLC 
Administrator, that wage must be the 
prevailing wage for the occupational 
classification; 

(ii) If the OFLC Administrator has 
not approved a survey, as reported by 
the Governor, for the occupational 
classification under paragraph (b)(1)(i) 
of this section, and the BLS OES sur-
vey reports a mean wage paid to work-
ers in the SOC in Guam, the prevailing 
wage must be the mean wage paid to 
workers in the SOC in Guam from the 
BLS OES survey; and 

(iii) If the OFLC Administrator has 
not approved a survey, as reported by 
the Governor, for the occupational 
classification under paragraph (b)(1)(i) 
of this section and the BLS OES survey 
does not report the mean wage paid to 
workers in the SOC in Guam under 
paragraph (b)(1)(ii) of this section, the 
prevailing wage must be the mean 
wage paid to workers in the SOC in the 
United States from the BLS OES Sur-
vey, adjusted based on the ratio of the 
mean wage paid to workers in all SOCs 
in Guam compared to the mean wage 
paid to workers in all SOCs in the 
United States from the BLS OES sur-
vey. 

(2) Multiple occupations. If the job du-
ties on the Application for Prevailing 
Wage Determination do not fall within a 
single occupational classification, the 
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NPC will determine the applicable pre-
vailing wage based on the highest pre-
vailing wage for all applicable occupa-
tional classifications. 

(c) Request for PWD—(1) Filing require-
ment. An employer must electronically 
request and receive a PWD from the 
NPWC then electronically file the CW– 
1 Application for Temporary Employment 
Certification with the NPC. 

(2) Location and methods of filing—(i) 
Electronic filing. The employer must file 
the Application for Prevailing Wage De-
termination and all required supporting 
documentation with the NPWC using 
the electronic method(s) designated by 
the OFLC Administrator. The NPWC 
will return without review any applica-
tion submitted using a method other 
than the designated electronic meth-
od(s), unless the employer submits 
with the application a statement of the 
need to file by mail. 

(ii) Filing by mail. Employers that are 
unable to file electronically, either due 
to lack of internet access or physical 
disability precluding electronic filing, 
may file the application by mail. The 
mailed application must include a 
statement indicating the need to file 
by mail. The NPWC will return, with-
out review, mailed applications that do 
not contain such a statement. OFLC 
will publish the address for mailed ap-
plications in the instructions to Form 
ETA–9141C. 

(d) NPWC action. The NPWC will pro-
vide the PWD, indicate the source of 
the PWD, and return the Application for 
Prevailing Wage Determination with its 
endorsement to the employer. 

(e) Wage survey reported by the Gov-
ernor. The OFLC Administrator will 
issue a prevailing wage for the occupa-
tional classification in the Common-
wealth based on a wage survey reported 
by the Governor if all of the following 
requirements are met: 

(1) The survey was independently 
conducted and issued by the Governor 
of the Commonwealth, including 
through any Commonwealth agency, 
Commonwealth college, or Common-
wealth university; 

(2) The survey provides the arith-
metic mean of the wages of workers in 
the occupational classification in the 
Commonwealth; 

(3) The surveyor either made a rea-
sonable, good faith attempt to contact 
all employers in the Commonwealth 
employing workers in the occupation 
or conducted a randomized sampling of 
such employers; 

(4) The survey includes the wages of 
at least 30 workers in the Common-
wealth; 

(5) The survey includes the wages of 
workers in the Commonwealth em-
ployed by at least three employers; 

(6) The survey was conducted across 
industries that employ workers in the 
occupational classification; 

(7) The wage reported in the survey 
includes all types of pay; 

(8) The survey is based on wages paid 
to workers in the occupational classi-
fication not more than 12 months be-
fore the date the survey is submitted 
to the OFLC Administrator for consid-
eration; and 

(9) The Governor submits the survey 
to the OFLC Administrator, with spe-
cific information about the survey 
methodology, including such items as 
sample size and source, sample selec-
tion procedures, and survey job de-
scriptions, to allow a determination of 
the adequacy of the data provided and 
validity of the statistical methodology 
used in conducting the survey. 

(f) Review of wage survey reported by 
the Governor. (1) If the OFLC Adminis-
trator finds the wage reported for any 
occupational classification not to be 
acceptable, the OFLC Administrator 
must inform the Governor in writing of 
the reasons the wage reported in the 
survey was not accepted. 

(2) The Governor, after receiving no-
tification from the OFLC Adminis-
trator that the wage reported in the 
survey it provided for consideration is 
not acceptable, may submit corrected 
wage data or conduct a new wage sur-
vey and submit revised wage data to 
the OFLC Administrator for consider-
ation under this section. 

(g) Validity period. The NPWC will 
specify the validity period of the pre-
vailing wage, which in no event may be 
more than 365 days or fewer than 90 
days from the date that the determina-
tion is issued. 

(h) Retention of documentation. The 
employer must retain the PWD for 3 
years from the date of issuance if not 
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used in support of a TLC application or 
if it is used in support of a TLC appli-
cation that is denied, and 3 years from 
the date on which the certification of 
the CW–1 Application for Temporary Em-
ployment Certification expires, which-
ever is later. The employer must sub-
mit the PWD to a CO if requested by a 
Notice of Deficiency (NOD), described 
in § 655.431, or audit, as described in 
§ 655.470, or to any Federal Government 
Official performing an investigation, 
inspection, audit, or law enforcement 
function. 

§ 655.411 Review of prevailing wage 
determinations. 

(a) Request for review of PWDs. Any 
employer desiring review of a PWD 
must make a written request for such 
review to the NPWC Director. The 
written request must be received by 
the NPWC Director within 7 business 
days from the date the PWD was 
issued. The request for review must 
clearly identify the PWD for which re-
view is sought; set forth the particular 
grounds for the request; and include 
any materials submitted to the NPWC 
for purposes of securing the PWD. 

(b) NPWC review. Upon the receipt of 
the written request for review, the 
NPWC Director will review the employ-
er’s request and accompanying docu-
mentation, including any supple-
mentary material submitted by the 
employer, and after review must issue 
a Final Determination letter; that let-
ter may: 

(1) Affirm the PWD issued by the 
NPWC; or 

(2) Modify the PWD. 
(c) Request for review by BALCA. Any 

employer desiring review of the NPWC 
Director’s decision on a PWD must 
make a written request to BALCA for 
review of the determination, with a 
copy simultaneously sent to the NPWC 
Director who issued the final deter-
mination. The written request must be 
received by BALCA within 10 business 
days from the date the Final Deter-
mination letter was issued. 

(1) Upon receipt of a request for 
BALCA review, the NPWC will prepare 
an Appeal File and submit it to 
BALCA. 

(2) The request for review, state-
ments, briefs, and other submissions of 

the parties must contain only legal ar-
guments and may refer to only the evi-
dence that was within the record upon 
which the decision on the PWD by the 
NPWC Director was based. 

(3) BALCA will handle appeals in ac-
cordance with § 655.461. 

§§ 655.412–655.419 [Reserved] 

CW–1 APPLICATION FOR TEMPORARY EM-
PLOYMENT CERTIFICATION FILING PRO-
CEDURES 

§ 655.420 Application filing require-
ments. 

An employer seeking to hire CW–1 
workers must electronically file a CW– 
1 Application for Temporary Employment 
Certification with the NPC designated 
by the OFLC Administrator. This sec-
tion provides the procedures an em-
ployer must follow when filing. 

(a) What to file. An employer seeking 
a TLC must file a completed CW–1 Ap-
plication for Temporary Employment Cer-
tification (Form ETA–9142C and the ap-
propriate appendices and valid PWD), 
and all supporting documentation and 
information required at the time of fil-
ing under this subpart. Applications 
that are incomplete at the time of sub-
mission will be returned to the em-
ployer without review. 

(b) Timeliness. (1) Except as provided 
in paragraph (b)(2) of this section, a 
completed CW–1 Application for Tem-
porary Employment Certification must be 
filed no more than 120 calendar days 
before the employer’s date of need. 

(2) If the employer is seeking a TLC 
to extend the employment of a CW–1 
worker, a completed CW–1 Application 
for Temporary Employment Certification 
must be filed no more than 180 calendar 
days before the date on which the CW– 
1 status expires. 

(c) Location and methods of filing—(1) 
Electronic filing. The employer must file 
the CW–1 Application for Temporary Em-
ployment Certification and all required 
supporting documentation with the 
NPC using the electronic method(s) 
designated by the OFLC Adminis-
trator. The NPC will return, without 
review, any application submitted 
using a method other than the des-
ignated electronic method(s), unless 
the employer submits with the applica-
tion a statement of the need to file by 
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mail or indicates that it already sub-
mitted such a statement to NPWC dur-
ing the same fiscal year. 

(2) Filing by mail. Employers that are 
unable to file electronically, either due 
to lack of internet access or physical 
disability precluding electronic filing, 
may file the application by mail. The 
mailed application must include a 
statement indicating the need to file 
by mail as indicated above. The NPC 
will return, without review, mailed ap-
plications that do not contain such a 
statement. OFLC will publish the ad-
dress for mailed applications in the in-
structions to Form ETA–9142C. 

(d) Original signature and acceptance 
of electronic signatures. An electroni-
cally filed CW–1 Application for Tem-
porary Employment Certification must 
contain an electronic (scanned) copy of 
the original signature of the employer 
(and that of the employer’s authorized 
attorney or agent, if the employer is 
represented by an attorney or agent) 
or, in the alternative, use a verifiable 
electronic signature method, as di-
rected by the OFLC Administrator. If 
submitted by mail, the CW–1 Applica-
tion for Temporary Employment Certifi-
cation must bear the original signature 
of the employer and, if applicable, the 
employer’s authorized attorney or 
agent. 

(e) Requests for multiple positions. An 
employer may request certification of 
more than one position on its CW–1 Ap-
plication for Temporary Employment Cer-
tification as long as all CW–1 workers 
will perform the same services or labor 
under the same terms and conditions, 
in the same occupation, during the 
same period of employment, and at a 
location (or locations) covered by the 
application. 

(f) Scope of application. (1) A CW–1 Ap-
plication for Temporary Employment Cer-
tification must be limited to places of 
employment within the Common-
wealth. 

(2) In a single application filing, an 
association or other organization of 
employers is not permitted to file a 
CW–1 Application for Temporary Employ-
ment Certification on behalf of more 
than one employer-member under the 
CW–1 program. 

(g) Period of employment. (1) Except as 
provided in paragraph (g)(2) of this sec-

tion, the period of need identified in 
the CW–1 Application for Temporary Em-
ployment Certification must not exceed 1 
year. 

(2) If the employer is seeking TLC to 
employ a long-term CW–1 worker, the 
period of need identified in the CW–1 
Application for Temporary Employment 
Certification must not exceed 3 years. 

(h) Return of applications based on 
USCIS CW–1 cap notice. (1) Except as 
provided in paragraph (h)(3) of this sec-
tion, if USCIS issues a public notice 
stating that it has received a sufficient 
number of CW–1 petitions to meet the 
statutory numerical limit on the total 
number of foreign nationals who may 
be issued a CW–1 permit or otherwise 
granted CW–1 status for the fiscal year, 
the OFLC Administrator must return 
without review any CW–1 Applications 
for Temporary Employment Certification 
with dates of need in that fiscal year 
received on or after the date that the 
OFLC Administrator provides the no-
tice in paragraph (h)(2) of this section. 

(2) The OFLC Administrator will an-
nounce the return of future CW–1 Appli-
cations for Temporary Employment Cer-
tification with dates of need in the fis-
cal year for which the cap is met with 
a notice on the OFLC’s website. This 
notice will be effective on the date of 
its publication on the OFLC’s website 
and will remain valid for the fiscal 
year unless: 

(i) USCIS issues a public notice stat-
ing additional CW–1 permits are avail-
able for the fiscal year; and 

(ii) The OFLC Administrator pub-
lishes a new notice announcing that 
additional TLCs may be granted in the 
fiscal year. 

(3) After the notice that OFLC will 
return future CW–1 Applications for 
Temporary Employment Certification, the 
OFLC Administrator will continue to 
process CW–1 Applications for Temporary 
Employment Certification filed before the 
effective date of the suspension notice 
and will continue to permit the filing 
of CW–1 Applications for Temporary Em-
ployment Certification by employers who 
identify in the CW–1 Application for 
Temporary Employment Certification that 
the employment of all CW–1 workers 
employed under the CW–1 Application 
for Temporary Employment Certification 
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will be exempt from the statutory nu-
merical limit on the total number of 
foreign nationals who may be issued a 
CW–1 permit or otherwise granted CW– 
1 status. 

§ 655.421 Job contractor filing require-
ments. 

(a) A job contractor may submit a 
CW–1 Application for Temporary Employ-
ment Certification on behalf of itself and 
that employer-client. By doing so, the 
Department deems the job contractor a 
joint employer. 

(b) A job contractor must have sepa-
rate contracts with each different em-
ployer-client. A single contract or 
agreement may support only one CW–1 
Application for Temporary Employment 
Certification for each employer-client 
job opportunity in the Commonwealth. 

(c) Either the job contractor or its 
employer-client may submit an Appli-
cation for Prevailing Wage Determination 
describing the job opportunity to the 
NPWC. However, each of the joint em-
ployers is separately responsible for en-
suring that the wage offer(s) listed in 
the CW–1 Application for Temporary Em-
ployment Certification and related re-
cruitment at least equals the pre-
vailing wage obtained from the NPWC, 
or the Federal or Commonwealth min-
imum wage, whichever is highest, and 
that all other wage obligations are 
met. 

(d)(1) A job contractor that is filing 
as a joint employer with its employer- 
client must submit to the NPC a com-
pleted CW–1 Application for Temporary 
Employment Certification that clearly 
identifies the joint employers (the job 
contractor and its employer-client) and 
the employment relationship (includ-
ing the places of employment), in ac-
cordance with instructions provided by 
the OFLC Administrator. The CW–1 Ap-
plication for Temporary Employment Cer-
tification must bear the original signa-
ture of the job contractor and the em-
ployer-client or use a verifiable elec-
tronic signature method, consistent 
with the requirements set forth at 
§ 655.420(d), and be accompanied by the 
contract or agreement establishing the 
employers’ relationships related to the 
workers sought. 

(2) By signing the CW–1 Application 
for Temporary Employment Certification, 

each employer independently attests to 
the conditions of employment required 
of an employer participating in the 
CW–1 program and assumes full respon-
sibility for the accuracy of the rep-
resentations made in the application 
and for all of the responsibilities of an 
employer in the CW–1 program. 

(e)(1) Either the job contractor or its 
employer-client may place the required 
advertisements and conduct recruit-
ment as described in §§ 655.442 through 
655.445. Also, either one of the joint em-
ployers may assume responsibility for 
interviewing applicants. However, both 
of the joint employers must sign the 
recruitment report that is submitted 
to the NPC meeting the requirement 
set forth in § 655.446. 

(2) All recruitment conducted by the 
joint employers must satisfy the job 
offer assurance and advertising content 
requirements identified in § 655.441. Ad-
ditionally, in order to fully inform ap-
plicants of the job opportunity and 
avoid potential confusion inherent in a 
job opportunity involving two employ-
ers, joint employer recruitment must 
clearly identify both employers (the 
job contractor and its employer-client) 
by name and must clearly identify the 
place(s) of employment where workers 
will perform labor or services. 

(3)(i) Provided that all of the em-
ployer-clients’ job opportunities are in 
the same occupation located in the 
Commonwealth and have the same re-
quirements and terms and conditions 
of employment, including dates of em-
ployment, a job contractor may com-
bine more than one of its joint em-
ployer employer-clients’ job opportuni-
ties in a single advertisement. Each ad-
vertisement must fully inform poten-
tial workers of the job opportunity 
available with each employer-client 
and otherwise satisfy the job offer as-
surances and advertising content re-
quirements identified in § 655.441. Such 
a shared advertisement must clearly 
identify the job contractor by name, 
the joint employment relationship, and 
the number of workers sought for each 
job opportunity, identified by em-
ployer-client names and locations (e.g., 
five openings with Employer-Client A 
(place of employment location), three 
openings with Employer-Client B 
(place of employment location)). 
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(ii) In addition, the advertisement 
must contain the following statement: 
‘‘Applicants may apply for any or all of 
the jobs listed. When applying, please 
identify the job(s) (by company and 
work location) you are applying to for 
the entire period of employment speci-
fied.’’ If an applicant fails to identify 
one or more specific work location(s), 
that applicant is presumed to have ap-
plied to all work locations listed in the 
advertisement. 

(f) If a TLC for the joint employers is 
granted, the Final Determination cer-
tifying the CW–1 Application for Tem-
porary Employment Certification will be 
sent to both the job contractor and em-
ployer-client. 

§ 655.422 Emergency situations. 
(a) Waiver of PWD requirement prior to 

application filing. The CO may waive 
the requirement to obtain a PWD, as 
required under § 655.410(c), prior to fil-
ing a CW–1 Application for Temporary 
Employment Certification for employers 
that have good and substantial cause, 
provided that the CO has sufficient 
time to thoroughly test the labor mar-
ket and to make a final determination 
as required by § 655.450. The require-
ment to obtain a PWD prior to filing 
the CW–1 Application for Temporary Em-
ployment Certification, under § 655.410(c), 
is the only provision of this subpart 
which will be waived under these emer-
gency situation procedures. 

(b) Employer requirements. The em-
ployer requesting a waiver of the re-
quirement to obtain a PWD must sub-
mit to the NPC a completed Application 
for Prevailing Wage Determination, a 
completed CW–1 Application for Tem-
porary Employment Certification, and a 
statement justifying the waiver re-
quest. The employer’s waiver request 
must include detailed information de-
scribing the good and substantial cause 
that has necessitated the waiver re-
quest. Good and substantial cause may 
include, but is not limited to, the sub-
stantial loss of U.S. workers due to an 
Act of God, or similar unforeseeable 
man-made catastrophic events (such as 
a hazardous materials emergency or 
government-controlled flooding), un-
foreseeable changes in market condi-
tions, pandemic health issues, or simi-
lar conditions that are wholly outside 

of the employer’s control. Issues re-
lated to the CW–1 visa cap are not good 
and substantial cause for a waiver of 
the filing requirements. Further, a de-
nial of a previously submitted CW–1 
Application for Temporary Employment 
Certification or CW–1 petition with 
USCIS does not constitute good and 
substantial cause necessitating a waiv-
er under this section. 

(c) Processing of emergency applica-
tions. The CO will process the emer-
gency CW–1 Application for Temporary 
Employment Certification, including the 
Application for Prevailing Wage Deter-
mination for the CW–1 Program, in a 
manner consistent with the provisions 
of this subpart and make a determina-
tion in accordance with § 655.450. The 
CO will notify the employer, if the ap-
plication cannot be processed because, 
pursuant to paragraph (a) of this sec-
tion, the request for emergency filing 
was not justified and/or the filing does 
not meet the requirements set forth in 
this subpart. 

§ 655.423 Assurances and obligations 
of CW–1 employers. 

An employer employing CW–1 work-
ers and/or workers in corresponding 
employment under a CW–1 Application 
for Temporary Employment Certification 
has agreed as part of the CW–1 Applica-
tion for Temporary Employment Certifi-
cation that it will abide by the fol-
lowing conditions with respect to its 
CW–1 workers and any workers in cor-
responding employment: 

(a) Rate of pay. (1) The offered wage 
in the work contract equals or exceeds 
the highest of the prevailing wage, 
Federal minimum wage, or Common-
wealth minimum wage. The employer 
must pay at least the offered wage, free 
and clear, during the entire period of 
the CW–1 Application for Temporary Em-
ployment Certification granted by OFLC. 

(2) The offered wage is not based on 
commissions, bonuses, or other incen-
tives, including paying on a piece-rate 
basis, unless the employer guarantees a 
wage earned every workweek that 
equals or exceeds the offered wage. 

(3) If the employer requires one or 
more minimum productivity standards 
of workers as a condition of job reten-
tion, the standards must be specified in 
the work contract and the employer 
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must demonstrate that they are nor-
mal and usual for non-CW–1 employers 
for the same occupation in the Com-
monwealth. 

(4) An employer that pays on a piece- 
rate basis must demonstrate that the 
piece-rate is no less than the normal 
rate paid by non-CW–1 employers to 
workers performing the same activity 
in the Commonwealth. The average 
hourly piece-rate earnings must result 
in an amount at least equal to the of-
fered wage. If the worker is paid on a 
piece-rate basis and at the end of the 
workweek the piece-rate does not re-
sult in average hourly piece-rate earn-
ings during the workweek at least 
equal to the amount the worker would 
have earned had the worker been paid 
at the offered hourly wage, then the 
employer must supplement the work-
er’s pay at that time so that the work-
er’s earnings are at least as much as 
the worker would have earned during 
the workweek if the worker had in-
stead been paid at the offered hourly 
wage for each hour worked. 

(b) Wages free and clear. The payment 
requirements for wages in this section 
will be satisfied by the timely payment 
of such wages to the worker either in 
cash or in negotiable instrument pay-
able at par. The payment must be made 
finally and unconditionally and ‘‘free 
and clear.’’ The principles applied in 
determining whether deductions are 
reasonable and payments are received 
free and clear, and the permissibility of 
deductions for payments to third per-
sons are explained in more detail in 29 
CFR part 531. 

(c) Deductions. The employer must 
make all deductions from the worker’s 
paycheck required by law. The work 
contract must specify all deductions 
not required by law that the employer 
will make from the worker’s pay; any 
such deductions not disclosed in the 
work contract are prohibited. The wage 
payment requirements of paragraph (b) 
of this section are not met where unau-
thorized deductions, rebates, or refunds 
reduce the wage payment made to the 
worker below the minimum amounts 
required by the offered wage or where 
the worker fails to receive such 
amounts free and clear because the 
worker ‘‘kick backs’’ directly or indi-
rectly to the employer or to another 

person for the employer’s benefit the 
whole or part of the wages delivered to 
the worker. Authorized deductions are 
limited to: Those required by law, such 
as taxes payable by workers that are 
required to be withheld by the em-
ployer and amounts due workers which 
the employer is required by court order 
to pay to another; deductions for the 
reasonable cost or fair value of board, 
lodging, and facilities furnished; and 
deductions of amounts which are au-
thorized to be paid to third persons for 
the worker’s account and benefit 
through his or her voluntary assign-
ment or order or which are authorized 
by a collective bargaining agreement 
with bona fide representatives of work-
ers which covers the employer. Deduc-
tions for amounts paid to third persons 
for the worker’s account and benefit 
which are not so authorized or are con-
trary to law or from which the em-
ployer, agent, or recruiter, including 
any agents or employees of these enti-
ties or any affiliated person, derives 
any payment, rebate, commission, 
profit, or benefit directly or indirectly, 
may not be made if they reduce the ac-
tual wage paid to the worker below the 
offered wage indicated on the CW–1 Ap-
plication for Temporary Employment Cer-
tification. 

(d) Job opportunity is full time. The job 
opportunity is a full-time position, 
consistent with § 655.402, and the em-
ployer must use a single workweek as 
its standard for computing wages due. 
An employee’s workweek must be a 
fixed and regularly recurring period of 
168 hours—7 consecutive 24-hour peri-
ods. It need not coincide with the cal-
endar week but may begin on any day 
and at any hour of the day. 

(e) Job qualifications and requirements. 
Each job qualification and requirement 
must be listed in the work contract 
and must be bona fide and consistent 
with the normal and accepted quali-
fications and requirements imposed by 
non-CW–1 employers in the same occu-
pation and in the Commonwealth. The 
employer’s job qualifications and re-
quirements imposed on U.S. workers 
must not be less favorable than the 
qualifications and requirements that 
the employer is imposing or will im-
pose on CW–1 workers. A qualification 
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means a characteristic that is nec-
essary to the individual’s ability to 
perform the job in question. A require-
ment means a term or condition of em-
ployment that a worker is required to 
accept in order to obtain the job oppor-
tunity. The CO may require the em-
ployer to submit documentation to 
substantiate the appropriateness of 
any job qualification and/or require-
ment. 

(f) Three-fourths guarantee—(1) Offer 
to worker. The employer must guar-
antee to offer the worker employment 
for a total number of work hours equal 
to at least three-fourths of the work-
days of the total period of employment 
specified in the work contract, begin-
ning with the first workday after the 
arrival of the worker at the place of 
employment or the advertised contrac-
tual first date of need, whichever is 
later, and ending on the expiration 
date specified in the work contract or 
in its extensions, if any. See the excep-
tion in paragraph (f)(1)(iv) of this sec-
tion. 

(i) For purposes of this paragraph (f), 
a workday means the number of hours 
in a workday as stated in the work 
contract. The employer must offer a 
total number of hours to ensure the 
provision of sufficient work to reach 
the three-fourths guarantee. The work 
hours must be offered during the work 
period specified in the work contract, 
or during any modified work contract 
period to which the worker and em-
ployer have mutually agreed and that 
has been approved by the CO. 

(ii) In the event the worker begins 
working later than the start date of 
need specified in the application, the 
guarantee period begins with the first 
workday after the arrival of the worker 
at the place of employment and con-
tinues until the last day during which 
the work contract and all extensions 
thereof are in effect. 

(iii) Therefore, if, for example, a 
work contract is for a 10-week period, 
during which a normal workweek is 
specified as 6 days a week, 8 hours per 
day, the worker would have to be guar-
anteed employment for at least 360 
hours (10 weeks × 48 hours/week = 480 
hours × 75 percent = 360). If a Federal 
holiday occurred during the 10-week 
period, the 8 hours would be deducted 

from the total hours for the work con-
tract, before the guarantee is cal-
culated. Continuing with the above ex-
ample, the worker would have to be 
guaranteed employment for 354 hours 
(10 weeks × 48 hours/week = 480 hours¥8 
hours (Federal holiday) = 472 hours × 75 
percent = 354 hours). 

(iv) A worker may be offered more 
than the specified hours of work on a 
single workday. For purposes of meet-
ing the guarantee, the worker will not 
be required to work more than the 
number of hours specified in the work 
contract for a workday but all hours of 
work actually performed may be count-
ed by the employer in calculating 
whether the period of guaranteed em-
ployment has been met. If during the 
total work contract period the em-
ployer affords the U.S. or CW–1 worker 
less employment than that required 
under this paragraph (f)(1)(iv), the em-
ployer must pay such worker the 
amount the worker would have earned 
had the worker, in fact, worked for the 
guaranteed number of days. An em-
ployer will not be considered to have 
met the work guarantee if the em-
ployer has merely offered work on 
three-fourths of the workdays of the 
work contract period if each workday 
did not consist of a full number of 
hours of work time as specified in the 
work contract. 

(2) Guarantee for piece-rate paid work-
er. If the worker is paid on a piece-rate 
basis, the employer must use the work-
er’s average hourly piece-rate earnings 
or the offered wage, whichever is high-
er, to calculate the amount due under 
the guarantee in accordance with para-
graph (f)(1) of this section. 

(3) Failure to work. Any hours the 
worker fails to work, up to a maximum 
of the number of hours specified in the 
work contract for a workday, when the 
worker has been offered an opportunity 
to work in accordance with paragraph 
(f)(1) of this section, and all hours of 
work actually performed (including 
voluntary work over 8 hours in a work-
day), may be counted by the employer 
in calculating whether the period of 
guaranteed employment has been met. 
An employer seeking to calculate 
whether the guaranteed number of 
hours has been met must maintain the 
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payroll records in accordance with this 
subpart. 

(g) Impossibility of fulfillment. If before 
the expiration date specified in the 
work contract, the services of the 
worker are no longer required for rea-
sons beyond the control of the em-
ployer due to fire, weather, or other 
Act of God, or similar unforeseeable 
man-made catastrophic event (such as 
an oil spill or controlled flooding) that 
is wholly outside the employer’s con-
trol that makes the fulfillment of the 
work contract impossible, the em-
ployer may terminate the work con-
tract with the approval of the CO. In 
the event of such termination, the em-
ployer must fulfill a three-fourths 
guarantee, as described in paragraph (f) 
of this section, for the time that has 
elapsed from the start date listed in 
the work contract or the first workday 
after the arrival of the worker at the 
place of employment, whichever is 
later, to the time of its termination. 
The employer must make efforts to 
transfer the CW–1 worker or worker in 
corresponding employment to other 
comparable employment acceptable to 
the worker and consistent with immi-
gration laws, as applicable. If a trans-
fer is not affected, the employer must 
return the worker, at the employer’s 
expense, to the place from which the 
worker (disregarding intervening em-
ployment) came to work for the em-
ployer, or transport the worker to the 
worker’s next certified CW–1 employer, 
whichever the worker prefers. 

(h) Frequency of pay. The employer 
must state in the work contract the 
frequency with which the worker will 
be paid, which must be at least every 2 
weeks. Employers must pay wages 
when due. 

(i) Earnings statements. (1) The em-
ployer must keep accurate and ade-
quate records with respect to the work-
ers’ earnings, including but not limited 
to: Records showing the nature, 
amount, and location(s) of the work 
performed; the number of hours of 
work offered each day by the employer 
(broken out by hours offered both in 
accordance with and over and above 
the three-fourths guarantee in para-
graph (f) of this section); the hours ac-
tually worked each day by the worker; 
if the number of hours worked by the 

worker is less than the number of 
hours offered, the reason(s) the worker 
did not work; the time the worker 
began and ended each workday; the 
rate of pay (both piece-rate and hourly, 
if applicable); the worker’s earnings 
per pay period; the worker’s home ad-
dress; and the amount of and reasons 
for any and all deductions taken from 
or additions made to the worker’s 
wages. 

(2) The employer must furnish to the 
worker on or before each payday in one 
or more written statements the fol-
lowing information: 

(i) The worker’s total earnings for 
each workweek in the pay period; 

(ii) The worker’s hourly rate or 
piece-rate of pay; 

(iii) For each workweek in the pay 
period the hours of employment offered 
to the worker (showing offers in ac-
cordance with the three-fourths guar-
antee as determined in paragraph (f) of 
this section, separate from any hours 
offered over and above the guarantee); 

(iv) For each workweek in the pay 
period the hours actually worked by 
the worker; 

(v) An itemization of all deductions 
made from or additions made to the 
worker’s wages; 

(vi) If piece-rates are used, the units 
produced daily; 

(vii) The beginning and ending dates 
of the pay period; and 

(viii) The employer’s name, address, 
and FEIN. 

(j) Transportation and visa fees—(1)(i) 
Transportation to the place of employ-
ment. The employer must provide or re-
imburse the worker for transportation 
and subsistence from the place from 
which the worker has come to work for 
the employer, whether in the United 
States, including another part of the 
Commonwealth, or abroad, to the place 
of employment if the worker completes 
50 percent of the period of employment 
covered by the work contract (not 
counting any extensions). The em-
ployer may arrange and pay for the 
transportation and subsistence di-
rectly, advance at a minimum the most 
economical and reasonable common 
carrier cost of the transportation and 
subsistence to the worker before the 
worker’s departure, or pay the worker 
for the reasonable costs incurred by 
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the worker. When it is the prevailing 
practice of non-CW–1 employers in the 
occupation and in the Commonwealth 
to do so or when the employer extends 
such benefits to similarly situated CW– 
1 workers, the employer must advance 
the required transportation and sub-
sistence costs (or otherwise provide 
them) to workers in corresponding em-
ployment who are traveling to the em-
ployer’s place of employment from 
such a distance that the worker is not 
reasonably able to return to their resi-
dence each day. The amount of the 
transportation payment must be no 
less (and is not required to be more) 
than the most economical and reason-
able common carrier transportation 
charges for the distances involved. The 
amount of the daily subsistence must 
be at least the amount permitted in 
§ 655.173. Where the employer will reim-
burse the reasonable costs incurred by 
the worker, it must keep accurate and 
adequate records of: The costs of trans-
portation and subsistence incurred by 
the worker; the amount reimbursed; 
and the date(s) of reimbursement. Note 
that the Fair Labor Standards Act ap-
plies independently of the CW–1 re-
quirements and imposes obligations on 
employers regarding payment of wages. 

(ii) Transportation from the place of 
employment. If the worker completes 
the period of employment covered by 
the work contract (not counting any 
extensions), or if the worker is dis-
missed from employment for any rea-
son by the employer before the end of 
the period, and the worker has no im-
mediate subsequent CW–1 employment, 
the employer must provide or pay at 
the time of departure for the worker’s 
cost of return transportation and daily 
subsistence from the place of employ-
ment to the place from which the 
worker, disregarding intervening em-
ployment, departed to work for the em-
ployer. If the worker has contracted 
with a subsequent employer that has 
not agreed in the work contract to pro-
vide or pay for the worker’s transpor-
tation from the former employer’s 
place of employment to such subse-
quent employer’s place of employment, 
the former employer must provide or 
pay for that transportation and sub-
sistence. If the worker has contracted 
with a subsequent employer that has 

agreed in the work contract to provide 
or pay for the worker’s transportation 
from the former employer’s place of 
employment to such subsequent em-
ployer’s place of employment, the sub-
sequent employer must provide or pay 
for such expenses. 

(iii) Employer-provided transportation. 
All employer-provided transportation 
must comply with all applicable Fed-
eral and Commonwealth laws and regu-
lations including, but not limited to, 
vehicle safety standards, driver licen-
sure requirements, and vehicle insur-
ance coverage. 

(2) The employer must pay or reim-
burse the worker in the first workweek 
for all visa, visa processing, border 
crossing, and other related fees (includ-
ing those mandated by the govern-
ment) incurred by the CW–1 worker, 
but not for passport expenses or other 
charges primarily for the benefit of the 
worker. 

(k) Employer-provided items. The em-
ployer must provide to the worker, 
without charge or deposit charge, all 
tools, supplies, and equipment required 
to perform the duties assigned. 

(l) Disclosure of work contract. The 
employer must provide to a CW–1 
worker outside of the United States no 
later than the time at which the work-
er applies for the visa, or to a worker 
in corresponding employment no later 
than on the day work commences, a 
copy of the work contract including 
any subsequent approved modifica-
tions. For a CW–1 worker changing em-
ployment from a CW–1 employer to a 
subsequent CW–1 employer, the copy 
must be provided no later than the 
time an offer of employment is made 
by the subsequent CW–1 employer. The 
disclosure of all documents required by 
this paragraph (l) must be provided in 
a language understood by the worker. 
At a minimum, the work contract 
must contain all of the provisions re-
quired to be included by this section. 
In the absence of a separate, written 
work contract entered into between 
the employer and the worker, the re-
quired terms of the certified CW–1 Ap-
plication for Temporary Employment Cer-
tification will be the work contract. 
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(m) No unfair treatment. The employer 
has not and will not intimidate, threat-
en, restrain, coerce, blacklist, dis-
charge, or in any manner discriminate 
against, and has not and will not cause 
any person to intimidate, threaten, re-
strain, coerce, blacklist, discharge, or 
in any manner discriminate against, 
any person who has, related to the CW– 
1 program: 

(1) Filed a complaint under or related 
to any applicable Federal or Common-
wealth laws and regulations; 

(2) Instituted or caused to be insti-
tuted any proceeding under or related 
to any applicable Federal or Common-
wealth laws and regulations; 

(3) Testified or is about to testify in 
any proceeding under or related to any 
applicable Federal or Commonwealth 
laws and regulations; 

(4) Consulted with a workers’ center, 
community organization, labor union, 
legal assistance program, or an attor-
ney on matters related to any applica-
ble Federal or Commonwealth laws and 
regulations; or 

(5) Exercised or asserted on behalf of 
himself/herself or others any right or 
protection afforded by any applicable 
Federal or Commonwealth laws and 
regulations. 

(n) Comply with the prohibitions 
against employees paying fees. The em-
ployer and its attorney, agents, or em-
ployees have not sought or received 
payment of any kind from the worker 
for any activity related to obtaining 
CW–1 labor certification or employ-
ment, including payment of the em-
ployer’s attorney or agent fees, appli-
cation and CW–1 Petition fees, recruit-
ment costs, or any fees attributed to 
obtaining the approved CW–1 Applica-
tion for Temporary Employment Certifi-
cation. For purposes of this paragraph 
(n), payment includes, but is not lim-
ited to, monetary payments, wage con-
cessions (including deductions from 
wages, salary, or benefits), kickbacks, 
bribes, tributes, in-kind payments, and 
free labor. All wages must be paid free 
and clear. This paragraph (n) does not 
prohibit employers or their agents 
from receiving reimbursement for costs 
that are the responsibility and pri-
marily for the benefit of the worker, 
such as government-required passport 
fees. 

(o) Contracts with third parties to com-
ply with prohibitions. The employer 
must contractually prohibit in writing 
any agent or recruiter (or any agent or 
employee of such agent or recruiter) 
whom the employer engages, either di-
rectly or indirectly, in recruitment of 
CW–1 workers to seek or receive pay-
ments or other compensation from pro-
spective workers. The contract must 
include the following statement: 
‘‘Under this agreement, [name of 
agent, recruiter] and any agent of or 
employee of [name of agent or re-
cruiter] are prohibited from seeking or 
receiving payments from any prospec-
tive employee of [employer name] at 
any time, including before or after the 
worker obtains employment. Payments 
include but are not limited to, any di-
rect or indirect fees paid by such em-
ployees for recruitment, job placement, 
processing, maintenance, attorneys’ 
fees, agent fees, application fees, or pe-
tition fees.’’ 

(p) Prohibition against preferential 
treatment of foreign workers. The em-
ployer’s job offer must offer to U.S. 
workers no less than the same benefits, 
wages, and working conditions that the 
employer is offering, intends to offer, 
or will provide to CW–1 workers. Job 
offers may not impose on U.S. workers 
any restrictions or obligations that 
will not be imposed on the employer’s 
CW–1 workers. This does not relieve 
the employer from providing to CW–1 
workers at least the minimum benefits, 
wages, and working conditions which 
must be offered to U.S. workers con-
sistent with this section. 

(q) Nondiscriminatory hiring practices. 
The job opportunity is open to any 
qualified U.S. worker as defined in 
§ 655.402, regardless of race, color, na-
tional origin, age, sex, religion, dis-
ability, or citizenship. Rejections of 
any U.S. workers who applied or apply 
for the job must only be for lawful, job- 
related reasons, and those not rejected 
on this basis have been or will be hired. 
In addition, the employer has and will 
continue to retain records of all hired 
workers and rejected applicants as re-
quired by § 655.456. 
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(r) Recruitment requirements. The em-
ployer must conduct all required re-
cruitment activities, including any ad-
ditional employer-conducted recruit-
ment activities as directed by the CO, 
and as specified in §§ 655.442 through 
655.445. 

(s) No strike or lockout. There is no 
strike or lockout at any of the employ-
er’s place(s) of employment within the 
Commonwealth for which the employer 
is requesting CW–1 certification at the 
time the CW–1 Application for Tem-
porary Employment Certification is filed. 

(t) No recent or future layoffs. The em-
ployer has not laid off and will not lay 
off any similarly employed U.S. worker 
in the occupation that is the subject of 
the CW–1 Application for Temporary Em-
ployment Certification in the Common-
wealth within the period beginning 270 
calendar days before the date of need 
and through the end of the TLC’s pe-
riod of certification. A layoff for law-
ful, job-related reasons such as lack of 
work or the end of a season is permis-
sible if all CW–1 workers are laid off be-
fore any U.S. worker in corresponding 
employment. 

(u) No work performed outside the Com-
monwealth and job opportunity. The em-
ployer must not place any CW–1 work-
ers employed under the approved CW–1 
Application for Temporary Employment 
Certification outside the Common-
wealth or in a job opportunity not list-
ed on the approved CW–1 Application for 
Temporary Employment Certification. 

(v) Abandonment/termination of em-
ployment. Upon the separation from 
employment of any worker employed 
under the CW–1 Application for Tem-
porary Employment Certification or 
workers in corresponding employment, 
if such separation occurs before the end 
date of the employment period speci-
fied in the CW–1 Application for Tem-
porary Employment Certification, the em-
ployer must notify OFLC in writing of 
the separation from employment not 
later than 2 working days after such 
separation is discovered by the em-
ployer. An abandonment or 
abscondment is deemed to begin after a 
worker fails to report for work at the 
regularly scheduled time for 5 consecu-
tive working days without the consent 
of the employer. If the separation is 
due to the voluntary abandonment of 

employment by the CW–1 worker or 
worker in corresponding employment 
or is terminated for cause, and the em-
ployer provides appropriate notifica-
tion specified under this paragraph (v), 
the employer will not be responsible 
for providing or paying for the subse-
quent transportation and subsistence 
costs of that worker under this section, 
and that worker is not entitled to the 
three-fourths guarantee described in 
paragraph (f) of this section. 

(w) Compliance with applicable laws. 
During the period of employment spec-
ified on the CW–1 Application for Tem-
porary Employment Certification, the em-
ployer must comply with all applicable 
Federal and Commonwealth employ-
ment-related laws and regulations, in-
cluding health and safety laws. This in-
cludes compliance with 18 U.S.C. 
1592(a), with respect to prohibitions 
against employers, the employer’s 
agents, or their attorneys knowingly 
holding, destroying or confiscating 
workers’ passports, visas, or other im-
migration documents. 

§§ 655.424–655.429 [Reserved] 

PROCESSING OF AN CW–1 APPLICATION 
FOR TEMPORARY EMPLOYMENT CER-
TIFICATION 

§ 655.430 Review of applications. 

(a) NPC review. The CO will review 
the CW–1 Application for Temporary Em-
ployment Certification for compliance 
with all applicable program require-
ments, including compliance with the 
requirements set forth in this subpart, 
and make a decision as to whether to 
issue a NOD under § 655.431 or a Notice 
of Acceptance (NOA) under § 655.433. 

(b) Mailing and postmark requirements. 
Any notice or request sent by the CO to 
an employer requiring a response will 
be sent electronically or via first class 
mail using the address, including elec-
tronic mail address, provided on the 
CW–1 Application for Temporary Employ-
ment Certification. The employer’s re-
sponse to such a notice or request must 
be filed electronically or via first class 
mail. The employer’s response must be 
filed electronically or postmarked by 
the date due or the next business day if 
the due date falls on a Saturday, Sun-
day, or Federal Holiday. 

VerDate Sep<11>2014 11:28 Aug 04, 2023 Jkt 259069 PO 00000 Frm 00457 Fmt 8010 Sfmt 8010 Y:\SGML\259069.XXX 259069js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



448 

20 CFR Ch. V (4–1–23) § 655.431 

(c) Information dissemination. OFLC 
may forward, to DHS or any other Fed-
eral Government Official performing 
an investigation, inspection, audit, or 
law enforcement function, information 
OFLC receives in the course of proc-
essing a request for a CW–1 Application 
for Temporary Employment Certification 
or of administering program integrity 
measures such as audits. 

§ 655.431 Notice of Deficiency. 
(a) Notification. If the CO determines 

the CW–1 Application for Temporary Em-
ployment Certification contains errors or 
inaccuracies, or does not meet the re-
quirements set forth in this subpart, 
the CO will issue a NOD to the em-
ployer and, if applicable, the employ-
er’s attorney or agent. 

(b) Notice content. The NOD will: 
(1) State the reason(s) the CW–1 Ap-

plication for Temporary Employment Cer-
tification fails to meet the criteria for 
acceptance; 

(2) Offer the employer an opportunity 
to submit a modified CW–1 Application 
for Temporary Employment Certification 
within 10 business days from the date 
of the NOD, and state the modification 
that is required for the CO to issue a 
NOA; and 

(3) State that if the employer does 
not comply with the requirements of 
§ 655.432 for submitting a modified ap-
plication, the CO will deny the CW–1 
Application for Temporary Employment 
Certification. 

§ 655.432 Submission of modified appli-
cations. 

(a) Review of a modified CW–1 Applica-
tion for Temporary Employment Certifi-
cation. Upon receipt of a response to a 
NOD, including any modifications, the 
CO will review the response. The CO 
may issue one or more additional NODs 
before issuing a decision. The employ-
er’s failure to comply with a NOD, in-
cluding not responding in a timely 
manner or not providing all required 
documentation, will result in a denial 
of the CW–1 Application for Temporary 
Employment Certification. 

(b) Acceptance of a modified CW–1 Ap-
plication for Temporary Employment Cer-
tification. If the CO accepts the modi-
fication(s) to the CW–1 Application for 
Temporary Employment Certification, the 

CO will issue a NOA to the employer 
and, if applicable, the employer’s at-
torney or agent. 

(c) Denial of modified CW–1 Application 
for Temporary Employment Certification. 
If the modified CW–1 Application for 
Temporary Employment Certification does 
not cure the deficiencies cited in the 
NOD(s) or otherwise fails to satisfy the 
criteria required for certification, the 
CO will, at its discretion, either send a 
second NOD or deny the CW–1 Applica-
tion for Temporary Employment Certifi-
cation in accordance with the labor cer-
tification determination provisions in 
§ 655.453. 

(d) Appeal from denial of modified CW– 
1 Application for Temporary Employment 
Certification. The procedures for appeal-
ing a denial of a modified CW–1 Appli-
cation for Temporary Employment Certifi-
cation are the same as for appealing the 
denial of a nonmodified CW–1 Applica-
tion for Temporary Employment Certifi-
cation, outlined in § 655.461. 

(e) Post acceptance modifications. Not-
withstanding the decision to accept the 
CW–1 Application for Temporary Employ-
ment Certification, the CO may require 
modifications to the CW–1 Application 
for Temporary Employment Certification 
at any time before the final determina-
tion to grant or deny the CW–1 Applica-
tion for Temporary Employment Certifi-
cation if the CO determines that the job 
offer does not contain the minimum 
benefits, wages, and working condi-
tions set forth in § 655.441. The em-
ployer must make such modifications, 
or the application will be denied under 
§ 655.453. The employer must provide all 
workers recruited in connection with 
the job opportunity in the CW–1 Appli-
cation for Temporary Employment Certifi-
cation with a copy of the modified CW– 
1 Application for Temporary Employment 
Certification, as approved by the CO, no 
later than the date work commences. 

§ 655.433 Notice of Acceptance. 
(a) Notification. When the CO deter-

mines the CW–1 Application for Tem-
porary Employment Certification con-
tains no errors or inaccuracies, and 
meets the requirements set forth in 
this subpart, the CO will issue a NOA 
to the employer and, if applicable, the 
employer’s attorney or agent. 

(b) Notice content. The NOA must: 
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(1) Direct the employer to engage in 
recruitment of U.S. workers as pro-
vided in §§ 655.442 through 655.444, in-
cluding any additional recruitment or-
dered by the CO under § 655.445; 

(2) State that such employer-con-
ducted recruitment must begin within 
14 calendar days from the date the NOA 
is issued, consistent with § 655.440(b); 

(3) Require the employer to submit a 
report of its recruitment efforts, by the 
date required by the CO in the NOA, as 
specified in § 655.446; and 

(4) Advise the employer that failure 
to submit a complete recruitment re-
port by the deadline will lead to denial 
of the application. 

§ 655.434 Amendments to an applica-
tion. 

(a) Increases in number of workers. The 
CW–1 Application for Temporary Employ-
ment Certification may be amended at 
any time before the CO’s certification 
determination to increase the number 
of workers requested in the initial CW– 
1 Application for Temporary Employment 
Certification by not more than 20 per-
cent (50 percent for employers request-
ing less than 10 workers) without re-
quiring an additional recruitment pe-
riod for U.S. workers. Requests for in-
creases above the percent prescribed, 
without additional recruitment, may 
be approved by the CO only when the 
employer demonstrates that the need 
for additional workers could not have 
been foreseen and is wholly outside of 
the employer’s control. All requests to 
increase the number of workers must 
be made in writing and will not be ef-
fective until approved by the CO. Upon 
acceptance of an amendment, the em-
ployer must promptly provide copies of 
any approved amendments to all U.S. 
workers recruited and hired under the 
original job offer. 

(b) Minor changes to the period of em-
ployment. The CW–1 Application for Tem-
porary Employment Certification may be 
amended at any time before the CO’s 
certification determination to make 
minor changes (meaning a change of up 
to 14 calendar days) in the total period 
of employment, without requiring an 
additional recruitment period for U.S. 
workers. Changes will not be effective 
until submitted in writing and ap-
proved by the CO. In considering 

whether to approve the request, the CO 
will review the reason(s) for the re-
quest, determine whether the reason(s) 
are on the whole justified, and take 
into account the effect any change(s) 
would have on the adequacy of the un-
derlying test of the domestic labor 
market for the job opportunity. An em-
ployer must demonstrate that the 
change to the period of employment 
could not have been foreseen and is 
wholly outside of the employer’s con-
trol. The CO will deny any request to 
change the period of employment 
where the total amended period of em-
ployment will exceed the maximum ap-
plicable duration permitted under 
§ 655.420(g). Upon acceptance of an 
amendment, the employer must 
promptly provide copies of any ap-
proved amendments to all U.S. workers 
recruited and hired under the original 
job offer. 

(c) Other minor amendments to the CW– 
1 Application for Temporary Employment 
Certification. The employer may request 
other minor amendments to the CW–1 
Application for Temporary Employment 
Certification at any time before the 
CO’s certification determination is 
issued. In considering whether to ap-
prove the request, the CO will deter-
mine whether the proposed amend-
ment(s) are sufficiently justified and 
must take into account the effect of 
the changes on the underlying labor 
market test for the job opportunity. 
All requests for minor changes must be 
made in writing and will not be effec-
tive until approved by the CO. Upon ac-
ceptance of an amendment, the em-
ployer must promptly provide copies of 
any approved amendments to all U.S. 
workers recruited and hired under the 
original job offer. 

(d) Amendments after certification are 
not permitted. After the CO has made a 
determination to certify the CW–1 Ap-
plication for Temporary Employment Cer-
tification, the employer may no longer 
request amendments. 

§§ 655.435–655.439 [Reserved] 

POST ACCEPTANCE REQUIREMENTS 

§ 655.440 Employer-conducted recruit-
ment. 

(a) Employer obligations. Employers 
must conduct recruitment of U.S. 
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workers to ensure that there are not 
qualified U.S. workers who will be 
available for the positions listed in the 
CW–1 Application for Temporary Employ-
ment Certification. 

(b) Period to begin employer-conducted 
recruitment. Unless otherwise in-
structed by the CO, the employer must 
begin the recruitment required in 
§§ 655.442 through 655.445 within 14 cal-
endar days from the date the NOA is 
issued. All employer-conducted recruit-
ment must be completed before the em-
ployer submits the recruitment report 
as required in § 655.446. 

(c) Interviewing U.S. workers. Employ-
ers that wish to require interviews 
must conduct those interviews by 
phone or provide a procedure for the 
interviews to be conducted in the loca-
tion where the worker is being re-
cruited so that the worker incurs little 
or no cost. Employers cannot provide 
potential CW–1 workers with more fa-
vorable treatment with respect to the 
requirement for, and conduct of, inter-
views. 

(d) Qualified and available U.S. work-
ers. The employer must consider all 
U.S. applicants for the job opportunity 
and must hire all U.S. applicants who 
are qualified and who will be available 
for the job opportunity. U.S. applicants 
may be rejected only for lawful, job-re-
lated reasons, and those not rejected 
on this basis will be hired. 

(e) Recruitment report. The employer 
must prepare a recruitment report 
meeting the requirements of § 655.446, 
by the date specified by the CO in the 
NOA. 

§ 655.441 Job offer assurances and ad-
vertising contents. 

(a) General. All recruitment con-
ducted under §§ 655.442 through 655.445 
in connection with an CW–1 Application 
for Temporary Employment Certification 
must contain terms and conditions of 
employment that are not less favorable 
than those offered to the CW–1 workers 
and must comply with the assurances 
applicable to job offers as set forth in 
§ 655.423. 

(b) Contents. All advertising must 
contain the following information: 

(1) The employer’s name and contact 
information; 

(2) A statement that the job oppor-
tunity is a temporary, full-time posi-
tion and identify the job title and total 
number of job openings the employer 
intends to fill; 

(3) A description of the job oppor-
tunity with sufficient information to 
apprise applicants of the services or 
labor to be performed, including the 
job duties, the minimum education and 
experience requirements, the work 
hours and days, and the anticipated 
start and end dates of the job oppor-
tunity; 

(4) The place(s) of employment with 
enough specificity to apprise appli-
cants of any travel requirements and 
where applicants will likely have to re-
side to perform the services or labor; 

(5) The wage that the employer is of-
fering, intends to offer or will provide 
to the CW–1 workers or, in the event 
that there are multiple wage offers, the 
range of applicable wage offers, each of 
which must equal or exceed the highest 
of the prevailing wage or the Federal 
or Commonwealth minimum wage; 

(6) If applicable, a statement that 
overtime will be available to the work-
er and specify the wage offer(s) for 
working any overtime hours; 

(7) The frequency with which the 
worker will be paid as required by 
§ 655.423(h); 

(8) A statement that the employer 
will make all deductions from the 
worker’s paycheck required by law, and 
must specify any deductions the em-
ployer intends to make from the work-
er’s paycheck which are not required 
by law, including, if applicable, any de-
ductions for the reasonable cost of 
board, lodging, or other facilities; 

(9) A statement summarizing the 
three-fourths guarantee as required by 
§ 655.423(f); 

(10) A statement that transportation 
and subsistence will be provided to the 
worker while traveling from the work-
er’s origin to the place of employment 
as will the return transportation and 
subsistence at the conclusion of the job 
opportunity, as required by 
§ 655.423(j)(1); 

(11) If applicable, a statement that 
daily transportation to and from the 
place(s) of employment will be pro-
vided by the employer; 
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(12) If applicable, a statement that 
the employer will provide to the work-
er, without charge or deposit charge, 
all tools, supplies, and equipment re-
quired to perform the duties assigned, 
in accordance with § 655.423(k); 

(13) If applicable, any board, lodging, 
or other facilities the employer will 
offer to workers or intends to assist 
workers in securing; 

(14) If applicable, a statement indi-
cating that on-the-job training will be 
provided to the worker; and 

(15) A statement that directs appli-
cants to apply for the job opportunity 
directly with the employer, and that 
indicates at least two verifiable meth-
ods by which applicants may apply for 
the job opportunity, one of which must 
be via electronic means, and that pro-
vides the days and hours during which 
applicants may be interviewed for the 
job opportunity. 

§ 655.442 Place advertisement with 
CNMI Department of Labor. 

(a) The employer must place an ad-
vertisement with the CNMI Depart-
ment of Labor for a period of 21 con-
secutive calendar days satisfying the 
requirements set forth in § 655.441. 

(b) Documentation of this step must 
include: 

(1) Either printouts of web pages in 
which the advertisement appeared on 
the CNMI Department of Labor job 
listing system, or other verifiable evi-
dence from the CNMI Department of 
Labor containing the text of the adver-
tisement; and 

(2) The dates of publication dem-
onstrating compliance with the re-
quirement of this section. 

§ 655.443 Contact with former U.S. 
workers. 

The employer must contact (by mail 
or other effective means) its former 
U.S. workers, including those who have 
been laid off within 270 calendar days 
before the date of need, employed by 
the employer in the occupation at the 
place(s) of employment during the pre-
vious year (except those who were dis-
missed for cause or who abandoned the 
place(s) of employment), provide a 
copy of the CW–1 Application for Tem-
porary Employment Certification, and so-
licit their return to the job. This con-

tact must occur during the period of 
time that the job offer is being adver-
tised on the CNMI Department of La-
bor’s job listing system under § 655.442. 
The employer must retain documenta-
tion sufficient to prove such contact in 
accordance with § 655.456. An employer 
has no obligation to contact U.S. work-
ers it terminated for cause or who 
abandoned employment at any time 
during the previous year, if the em-
ployer provided timely notice to the 
NPC of the termination or abandon-
ment in the manner described in 
§ 655.423(v). 

§ 655.444 Notice of posting require-
ment. 

The employer must post a copy of the 
CW–1 Application for Temporary Employ-
ment Certification in at least two con-
spicuous locations at the place(s) of 
employment or in some other manner 
that provides reasonable notification 
to all employees in the job classifica-
tion and area in which the work will be 
performed by the CW–1 workers. Elec-
tronic posting, such as displaying an 
electronic copy of the CW–1 Application 
for Temporary Employment Certification 
prominently on any internal or exter-
nal website that is maintained by the 
employer and customarily used for no-
tices to employees about terms and 
conditions of employment, is sufficient 
to meet this posting requirement as 
long as it otherwise meets the require-
ments of this section. The notice must 
be posted for a period of 21 consecutive 
calendar days. The employer must 
maintain proof the CW–1 Application for 
Temporary Employment Certification was 
posted and identify where and during 
what period of time it was posted in ac-
cordance with § 655.456. 

§ 655.445 Additional employer-con-
ducted recruitment. 

(a) Requirement to conduct additional 
recruitment. The employer may be in-
structed by the CO to conduct addi-
tional reasonable recruitment. Such re-
cruitment may be required at the dis-
cretion of the CO where the CO has de-
termined that there is a likelihood 
that U.S. workers who are qualified 
will be available for the work. 
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(b) Nature of the additional employer- 
conducted recruitment. The CO will de-
scribe the precise number and nature of 
the additional recruitment efforts. Ad-
ditional recruitment may include, but 
is not limited to, advertising the job 
offer on the employer’s website or an-
other electronic job search website; ad-
vertising with community-based orga-
nizations, local unions, or trade 
unions; or other advertising using a 
professional, trade, or other publica-
tion where such a publication is appro-
priate for the workers likely to apply 
for the job opportunity. When assessing 
the appropriateness of a particular re-
cruitment method, the CO will consider 
the cost of the additional recruitment 
and the likelihood that the additional 
recruitment method(s) will identify 
qualified and available U.S. workers. 

(c) Proof of the additional employer- 
conducted recruitment. The CO will 
specify the documentation or other 
supporting evidence that must be re-
tained by the employer as proof that 
the additional recruitment require-
ments were met. Documentation must 
be retained as required in § 655.456. 

§ 655.446 Recruitment report. 

(a) Requirements of the recruitment re-
port. No fewer than 2 calendar days 
after the last date on which the last 
advertisement appeared, as required by 
the NOA issued under § 655.433, the em-
ployer must prepare, sign, and date a 
recruitment report. Where recruitment 
was conducted by a job contractor or 
its employer-client, both joint employ-
ers must sign the recruitment report in 
accordance with § 655.421(e)(1). The re-
cruitment report must be submitted to 
the NPC, by the date specified in the 
NOA, and contain the following infor-
mation: 

(1) The name of each recruitment ac-
tivity or source; 

(2) The name and contact informa-
tion of each U.S. worker who applied or 
was referred to the job opportunity up 
to the date of the preparation of the re-
cruitment report, and the disposition 
of each worker’s application. The em-
ployer must clearly indicate whether 
the job opportunity was offered to the 
U.S. worker and whether the U.S. 
worker accepted or declined; 

(3) Confirmation that the advertise-
ment was posted on the CNMI Depart-
ment of Labor’s job listing system and 
the dates of advertising; 

(4) Confirmation that former U.S. 
employees were contacted, if applica-
ble, and by what means and the date(s) 
of contact; 

(5) Confirmation the employer posted 
the availability of the job opportunity 
to all employees in the job classifica-
tion and area in which the work will be 
performed by the CW–1 workers and the 
dates of advertising; 

(6) If applicable, confirmation that 
additional recruitment was conducted 
as directed by the CO and the date(s) of 
advertising; and 

(7) If applicable, for each U.S. worker 
who applied for the position but was 
not hired, the lawful job-related rea-
son(s) for not hiring the U.S. worker. 

(b) Duty to update and retain the re-
cruitment report. The employer must up-
date the recruitment report through-
out the recruitment period. In a joint 
employment situation, either the job 
contractor or the employer-client may 
update the recruitment report through-
out the recruitment period. The em-
ployer must retain the recruitment re-
port as required in § 655.456. 

§§ 655.447–655.449 [Reserved] 

LABOR CERTIFICATION DETERMINATIONS 

§ 655.450 Determinations. 

Except as otherwise noted in this sec-
tion, the OFLC Administrator and 
CO(s), by virtue of delegation from the 
OFLC Administrator, have the author-
ity to certify or deny CW–1 Applications 
for Temporary Employment Certification. 
The CO will certify the application 
only if the employer has met all the re-
quirements of this subpart, including 
the criteria for certification in § 655.451, 
thus demonstrating that there is an in-
sufficient number of U.S. workers in 
the Commonwealth who are able, will-
ing, qualified and who will be available 
at the time and place of the job oppor-
tunity for which certification is sought 
and that the employment of the CW–1 
workers will not adversely affect the 
wages and working conditions of simi-
larly employed U.S. workers. 
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§ 655.451 Criteria for temporary labor 
certification. 

(a) The criteria for TLC include 
whether the employer has complied 
with all of the requirements of this 
subpart, which are required to grant 
the labor certification. 

(b) In determining whether there are 
insufficient U.S. workers in the Com-
monwealth to fill the employer’s job 
opportunity, the CO will count as 
available any U.S. worker who applied 
(or on whose behalf an application is 
made) directly to the employer, but 
who was rejected by the employer for 
other than a lawful job-related reason. 
In making this determination, the CO 
will also consider the employer’s con-
tacts with its former U.S. workers, in-
cluding workers that have been laid off 
within 270 calendar days before the 
date of need. 

§ 655.452 Approved certification. 
If the TLC is granted, the CO will 

send a Final Determination notice and 
a copy of the certified CW–1 Application 
for Temporary Employment Certification 
to the employer and a copy, if applica-
ble, to the employer’s agent or attor-
ney using an electronic method(s) des-
ignated by the OFLC Administrator. 
For employers permitted to file by 
mail as set forth in § 655.420(c), the CO 
will send the Final Determination no-
tice and a copy of the certified CW–1 
Application for Temporary Employment 
Certification by first class mail. The CO 
will send the certified CW–1 Application 
for Temporary Employment Certification, 
including approved modifications, on 
behalf of the employer, directly to 
USCIS using an electronic method(s) 
designated by the OFLC Adminis-
trator. The employer must retain a 
copy of the certified CW–1 Application 
for Temporary Employment Certification, 
including the original signed Appendix 
C, as required by § 655.456. 

§ 655.453 Denied certification. 
If an electronically filed TLC is de-

nied, the CO will send the Final Deter-
mination notice to the employer and a 
copy, if applicable, to the employer’s 
agent or attorney using an electronic 
method(s) designated by the OFLC Ad-
ministrator. For employers permitted 
to file by mail as set forth in 

§ 655.420(c), the CO will send the Final 
Determination notice by first class 
mail. The Final Determination notice 
will: 

(a) State the reason(s) certification 
is denied, citing the relevant regu-
latory standards; 

(b) Offer the employer an opportunity 
to request administrative review of the 
denial under § 655.461; and 

(c) State that if the employer does 
not request administrative review in 
accordance with § 655.461, the denial is 
final, and the Department will not ac-
cept any appeal on that CW–1 Applica-
tion for Temporary Employment Certifi-
cation. 

§ 655.454 Partial certification. 
The CO may issue a partial certifi-

cation, reducing either the period of 
need or the number of CW–1 workers or 
both, based upon information the CO 
receives during the course of proc-
essing the CW–1 Application for Tem-
porary Employment Certification, an 
audit, or otherwise. The number of 
workers certified will be reduced by 
one for each U.S. worker who is able, 
willing, and qualified, and who will be 
available at the time and place needed 
and who has not been rejected for law-
ful, job-related reasons, to perform the 
labor or services. If a partial labor cer-
tification is issued, the CO will send 
the Final Determination notice ap-
proving partial certification using the 
procedures at § 655.452. 

The Final Determination notice will: 
(a) State the reason(s) the period of 

employment or the number of CW–1 
workers requested has been reduced, 
citing the relevant regulatory stand-
ards; 

(b) Offer the employer an opportunity 
to request administrative review of the 
partial certification under § 655.461; and 

(c) State that if the employer does 
not request administrative judicial re-
view in accordance with § 655.461, the 
partial certification is final, and the 
Department will not accept any appeal 
on that CW–1 Application for Temporary 
Employment Certification. 

§ 655.455 Validity of temporary labor 
certification. 

(a) Validity period. A TLC is valid 
only for the period of employment as 
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approved on the CW–1 Application for 
Temporary Employment Certification. The 
certification expires after the last day 
of authorized employment, including 
any approved extensions thereof. 

(b) Scope of validity. A TLC is valid 
only for the number of CW–1 positions, 
the places of employment located in 
the Commonwealth, the job classifica-
tion and specific services or labor to be 
performed, and the employer(s) speci-
fied on the approved CW–1 Application 
for Temporary Employment Certification, 
including any approved modifications. 
The TLC may not be transferred from 
one employer to another unless the em-
ployer to which it is transferred is a 
successor in interest to the employer 
to which it was issued. 

§ 655.456 Document retention require-
ments for CW–1 employers. 

(a) Entities required to retain docu-
ments. All CW–1 employers filing a CW– 
1 Application for Temporary Employment 
Certification are required to retain the 
documents and records establishing 
compliance with this subpart, includ-
ing but not limited to those specified 
in paragraph (c) of this section. 

(b) Period of record retention. The em-
ployer must retain records and docu-
ments for 3 years from the date on 
which the certification of the CW–1 Ap-
plication for Temporary Employment Cer-
tification expires, or 3 years from the 
date of the final determination if the 
CW–1 Application for Temporary Employ-
ment Certification is denied, or 3 years 
from the date the Department receives 
the request for withdrawal of a CW–1 
Application for Temporary Employment 
Certification under § 655.462. 

(c) Documents and records to be re-
tained by all employers. All employers 
filing a CW–1 Application for Temporary 
Employment Certification must retain 
the following documents and records 
and must provide the documents and 
records to the Department and any 
other Federal Government Official in 
the event of an audit or investigation: 

(1) Proof of recruitment efforts, in-
cluding: 

(i) Placement of the job offer with 
the CNMI Department of Labor as spec-
ified in § 655.442; 

(ii) Contact with former U.S. employ-
ees as specified in § 655.443, including 

documents demonstrating that each 
such U.S. worker had been offered the 
job opportunity listed in the CW–1 Ap-
plication for Temporary Employment Cer-
tification, and that the U.S. worker ei-
ther refused the job opportunity or was 
rejected only for lawful, job-related 
reasons; 

(iii) Posting notice of the job oppor-
tunity to all employees in the job clas-
sification and area in which the work 
will be performed by the CW–1 workers 
as specified in § 655.444; and 

(iv) All additional employer-con-
ducted recruitment required by the CO 
as specified in § 655.445. 

(2) Documentation supporting the in-
formation submitted in the recruit-
ment report prepared in accordance 
with § 655.446, such as evidence of non-
applicability of contact with former 
workers as specified in § 655.443 and any 
supporting resumes and contact infor-
mation as specified in § 655.446. 

(3) Records of each worker’s earnings, 
hours offered and worked, location(s) 
where work is performed, and other in-
formation as specified in § 655.423(i). 

(4) If applicable, records of reim-
bursement of transportation and sub-
sistence costs incurred by the workers, 
as specified in § 655.423(j). 

(5) Copies of written contracts with 
third parties demonstrating compli-
ance with the prohibition of seeking or 
receiving payments or other compensa-
tion of any kind from prospective 
workers as specified in § 655.423(o). 

(6) Evidence of the employer’s con-
tact with U.S. workers who applied for 
the job opportunity in the CW–1 Appli-
cation for Temporary Employment Certifi-
cation, including, but not limited to, 
documents demonstrating that any re-
jections of U.S. workers were for law-
ful, job-related reasons, as specified in 
§ 655.423(q). 

(7) Written notice provided to and in-
forming OFLC that a CW–1 worker or 
worker in corresponding employment 
has separated from employment before 
the end date of employment specified 
in the CW–1 Application for Temporary 
Employment Certification, as specified in 
§ 655.423(v). 

(8) A copy of the CW–1 Application for 
Temporary Employment Certification and 
all accompanying appendices, includ-
ing any modifications, amendments, or 
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extensions, signed by the employer as 
directed by the CO. 

(d) Availability of documents and 
records for enforcement purposes. The 
employer must make available to the 
Department, DHS or to any Federal 
Government Official performing an in-
vestigation, inspection, audit, or law 
enforcement function all documents 
and records required to be retained 
under this subpart for purposes of 
copying, transcribing, or inspecting 
them. 

§§ 655.457–655.459 [Reserved] 

POST CERTIFICATION ACTIVITIES 

§ 655.460 Extensions. 
(a) Basis for extension. Under certain 

circumstances an employer may apply 
for extensions of the period of employ-
ment. A request for extension must be 
related to weather conditions or other 
factors beyond the control of the em-
ployer (which may include unforeseen 
changes in market conditions). Such 
requests must be supported in writing, 
with documentation showing that the 
extension is needed and that the need 
could not have been reasonably fore-
seen by the employer. The CO will not 
grant an extension where the total pe-
riod of employment under that CW–1 
Application for Temporary Employment 
Certification and the authorized exten-
sion would exceed the maximum appli-
cable duration permitted under 
§ 655.420(g). 

(b) Decision by the CO. The CO will 
notify the employer of the decision in 
writing. The employer may appeal a 
denial of a request for an extension by 
following the appeal procedures in 
§ 655.461. 

(c) Obligations during period of exten-
sion. The CW–1 employer’s assurances 
and obligations under the TLC will 
continue to apply during the extended 
period of employment. The employer 
must immediately provide to its CW–1 
workers and workers in corresponding 
employment a copy of any approved ex-
tension. 

§ 655.461 Administrative review. 
(a) Request for review. Where author-

ized in this subpart, an employer wish-
ing review of a determination by the 

CO must request an administrative re-
view before BALCA of that determina-
tion to exhaust its administrative rem-
edies. In such cases, the request for re-
view: 

(1) Must be received by BALCA, and 
the CO who issued the determination, 
within 10 business days from the date 
of the determination; 

(2) Must clearly identify the par-
ticular determination for which review 
is sought; 

(3) Must include a copy of the CO’s 
determination; 

(4) Must set forth the particular 
grounds for the request, including the 
specific factual issues the requesting 
party alleges needs to be examined in 
connection with the CO’s determina-
tion; 

(5) May contain any legal argument 
that the employer believes will rebut 
the basis for the CO’s determination, 
including any briefing the employer 
wishes to submit; and 

(6) May contain only such evidence as 
was actually before the CO at the time 
of the CO’s determination. 

(b) Appeal File. After the receipt of a 
request for review, the CO will send a 
copy of the Appeal File, as soon as 
practicable by means normally assur-
ing next-day delivery, to BALCA, the 
employer, the employer’s attorney or 
agent (if applicable), and the Associate 
Solicitor for Employment and Training 
Legal Services, Office of the Solicitor, 
U.S. Department of Labor (counsel). 

(c) Assignment. The Chief ALJ will 
immediately, upon receipt of the ap-
peal file from the CO, assign either a 
single member or a three-member 
panel of BALCA to consider a par-
ticular case. 

(d) Administrative review—(1) Briefing 
schedule. If the employer wishes to sub-
mit a brief on appeal, it must do so as 
part of its request for review. Within 7 
business days of receipt of the Appeal 
File, the counsel for the CO may sub-
mit a brief in support of the CO’s deci-
sion and, if applicable, in response to 
the employer’s brief. 

(2) Standard of review. The ALJ must 
uphold the CO’s decision unless shown 
by the employer to be arbitrary, capri-
cious, an abuse of discretion, or other-
wise not in accordance with the law. 
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(e) Scope of review. BALCA will, ex-
cept in cases over which the Secretary 
has assumed jurisdiction pursuant to 29 
CFR 18.95, affirm, reverse, or modify 
the CO’s determination, or remand to 
the CO for further action. BALCA will 
reach this decision after due consider-
ation of the documents in the Appeal 
File that were before the CO at the 
time of the CO’s determination, the re-
quest for review, and any legal briefs 
submitted. BALCA may not consider 
evidence not before the CO at the time 
of the CO’s determination, even if such 
evidence is in the Appeal File, request 
for review, or legal briefs. 

(f) Decision. The decision of BALCA 
must specify the reasons for the action 
taken and must be provided to the em-
ployer, the CO, and counsel for the CO 
within 7 business days of the submis-
sion of the CO’s brief or 10 business 
days after receipt of the Appeal File, 
whichever is later, using means nor-
mally assuring expedited delivery. 

[84 FR 12431, Apr. 1, 2019, as amended at 85 
FR 13029, Mar. 6, 2020; 85 FR 30615, May 20, 
2020] 

§ 655.462 Withdrawal of a CW–1 Appli-
cation for Temporary Employment 
Certification. 

(a) The employer may withdraw a 
CW–1 Application for Temporary Employ-
ment Certification after it has been sub-
mitted to the NPC for processing, in-
cluding after the CO grants certifi-
cation under § 655.450. However, the em-
ployer is still obligated to comply with 
the terms and conditions of employ-
ment contained in the CW–1 Application 
for Temporary Employment Certification 
and work contract with respect to all 
workers recruited and hired in connec-
tion with that application. 

(b) To request withdrawal, the em-
ployer must submit a request in writ-
ing to the NPC identifying the CW–1 
Application for Temporary Employment 
Certification and stating the reason(s) 
for the withdrawal. 

§ 655.463 Public disclosure. 
The Department will maintain an 

electronic file accessible to the public 
with information on all employers ap-
plying for TLCs. The database will in-
clude such information as the number 
of workers requested, the date filed, 

the date decided, and the final disposi-
tion. 

§§ 655.464–655.469 [Reserved] 

INTEGRITY MEASURES 

§ 655.470 Audits. 
The CO may conduct audits of cer-

tified CW–1 Applications for Temporary 
Employment Certification. 

(a) Discretion. The CO has the sole 
discretion to choose the certified appli-
cations selected for audit. 

(b) Audit letter. Where an application 
is selected for audit, the CO will issue 
an audit letter to the employer and a 
copy, if appropriate, to the employer’s 
attorney or agent. The audit letter 
will: 

(1) Specify the documentation that 
must be submitted by the employer; 

(2) Specify a date, no more than 30 
calendar days from the date the audit 
letter is issued, by which the required 
documentation must be sent to the CO; 
and 

(3) Advise that failure to comply 
fully with the audit process may re-
sult: 

(i) In the requirement that the em-
ployer undergo the assisted recruit-
ment procedures in § 655.471 in future 
filings of CW–1 Applications for Tem-
porary Employment Certification for a pe-
riod of up to 2 years; or 

(ii) In a revocation of the certifi-
cation or debarment from the CW–1 
program and any other foreign labor 
certification program administered by 
the Department. 

(c) Supplemental information request. 
During the course of the audit exam-
ination, the CO may request supple-
mental information or documentation 
from the employer in order to complete 
the audit. If circumstances warrant, 
the CO can issue one or more requests 
for supplemental information. 

(d) Potential referrals. In addition to 
measures in this subpart, the CO may 
decide to provide the audit findings and 
underlying documentation to DHS or 
other appropriate enforcement agen-
cies. The CO may refer any findings 
that an employer discouraged a quali-
fied U.S. worker from applying, or 
failed to hire, discharged, or otherwise 
discriminated against a qualified U.S. 
worker, to the Department of Justice, 
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Civil Rights Division, Immigrant and 
Employee Rights Section. 

§ 655.471 Assisted recruitment. 

(a) Requirement of assisted recruitment. 
If, as a result of audit or otherwise, the 
CO determines that a violation has oc-
curred that does not warrant debar-
ment, the CO may require the em-
ployer to engage in assisted recruit-
ment for a defined period of time for 
any future CW–1 Application for Tem-
porary Employment Certification. 

(b) Notification of assisted recruitment. 
The CO will notify the employer (and 
its attorney or agent, if applicable) in 
writing of the assisted recruitment 
that will be required of the employer 
for a period of up to 2 years from the 
date the notice is issued. The notifica-
tion will state the reasons for the im-
position of the additional require-
ments, state that the employer’s agree-
ment to accept the conditions will con-
stitute their inclusion as bona fide con-
ditions and terms of a CW–1 Application 
for Temporary Employment Certification, 
and offer the employer an opportunity 
to request an administrative review. If 
administrative review is requested, the 
procedures in § 655.461 apply. 

(c) Assisted recruitment. The assisted 
recruitment process will be in addition 
to any recruitment required of the em-
ployer by §§ 655.442 through 655.445 and 
may consist of, but is not limited to, 
one or more of the following: 

(1) Requiring the employer to submit 
a draft advertisement to the CO for re-
view and approval at the time of filing 
the CW–1 Application for Temporary Em-
ployment Certification; 

(2) Designating the sources where the 
employer must recruit for U.S. workers 
in the Commonwealth and directing 
the employer to place the advertise-
ment(s) in such sources; 

(3) Extending the length of the place-
ment of the advertisements; 

(4) Requiring the employer to notify 
the CO in writing when the advertise-
ment(s) are placed; 

(5) Requiring an employer to perform 
any additional assisted recruitment di-
rected by the CO; 

(6) Requiring the employer to provide 
proof of the publication of all adver-
tisements as directed by the CO; 

(7) Requiring the employer to provide 
proof of all U.S. workers who applied 
(or on whose behalf an application is 
made) in response to the employer’s re-
cruitment efforts; 

(8) Requiring the employer to submit 
any proof of contact with all referrals 
and former U.S. workers; or 

(9) Requiring the employer to provide 
any additional documentation 
verifying it conducted the assisted re-
cruitment as directed by the CO. 

(d) Failure to comply. If an employer 
materially fails to comply with re-
quirements ordered by the CO under 
this section, the certification will be 
denied and the employer and its attor-
ney or agent may be debarred under 
§ 655.473. 

§ 655.472 Revocation. 
(a) Basis for revocation. The OFLC Ad-

ministrator may revoke a TLC ap-
proved under this subpart, if the OFLC 
Administrator finds: 

(1) The issuance of the TLC was not 
justified due to fraud or misrepresenta-
tion of a material fact in the applica-
tion process; 

(2) The employer substantially failed 
to comply with any of the terms or 
conditions of the approved TLC. A sub-
stantial failure is a failure to comply 
that constitutes a significant deviation 
from the terms and conditions of the 
approved certification and is further 
defined in § 655.473(d); or 

(3) The employer impeded the audit 
process, as set forth in § 655.470, or im-
peded any Federal Government Official 
performing an investigation, inspec-
tion, audit, or law enforcement func-
tion. 

(b) DOL procedures for revocation—(1) 
Notice of Revocation. If the OFLC Ad-
ministrator makes a determination to 
revoke an employer’s TLC, the OFLC 
Administrator will issue a Notice of 
Revocation to the employer (and its at-
torney or agent, if applicable). The no-
tice will contain a detailed statement 
of the grounds for the revocation and 
inform the employer of its right to sub-
mit rebuttal evidence to the OFLC Ad-
ministrator or to request administra-
tive review of the Notice of Revocation 
by BALCA. If the employer does not 
submit rebuttal evidence or request ad-
ministrative review within 10 business 
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days from the date the Notice of Rev-
ocation is issued, the notice will be-
come the final agency action and will 
take effect immediately at the end of 
the 10 business days. 

(2) Rebuttal. If the employer timely 
submits rebuttal evidence, the OFLC 
Administrator will inform the em-
ployer of the final determination on 
the revocation within 10 business days 
of receiving the rebuttal evidence. If 
the OFLC Administrator determines 
that the certification must be revoked, 
the OFLC Administrator will inform 
the employer of its right to appeal the 
final determination to BALCA accord-
ing to the procedures of § 655.461. If the 
employer does not appeal the final de-
termination, it will become the final 
agency action. 

(3) Request for review. An employer 
may appeal a Notice of Revocation or a 
final determination of the OFLC Ad-
ministrator after the review of rebuttal 
evidence to BALCA, according to the 
appeal procedures of § 655.461. 

(4) Stay. The timely submission of re-
buttal evidence or a request for admin-
istrative review will stay the revoca-
tion pending the outcome of the pro-
ceeding. 

(5) Decision. If the TLC is revoked, 
the OFLC Administrator will provide 
copies of final revocation decisions to 
DHS and DOS promptly. 

(c) Employer’s obligations in the event 
of revocation. If an employer’s TLC is 
revoked, the employer is responsible 
for: 

(1) Reimbursement of actual inbound 
transportation and other required ex-
penses; 

(2) The workers’ outbound transpor-
tation and other required expenses; 

(3) Payment to the workers of the 
amount due under the three-fourths 
guarantee; and 

(4) Any other wages, benefits, and 
working conditions due or owing to the 
workers under this subpart. 

[84 FR 12431, Apr. 1, 2019, as amended at 85 
FR 13029, Mar. 6, 2020; 85 FR 30615, May 20, 
2020] 

§ 655.473 Debarment. 
(a) Debarment of an employer, agent, or 

attorney. The OFLC Administrator may 
debar an employer, agent, attorney, or 
any successor in interest to that em-

ployer, agent, or attorney, from par-
ticipating in any action under this sub-
part, subject to the time limits set 
forth in paragraph (c) of this section, if 
the OFLC Administrator finds that the 
employer, agent, or attorney substan-
tially violated a material term or con-
dition of the Application for Prevailing 
Wage Determination or CW–1 Application 
for Temporary Employment Certification, 
as defined in paragraph (d) of this sec-
tion. The OFLC Administrator will 
provide copies of final debarment deci-
sions to DHS and DOS promptly. 

(b) Effect on future applications in all 
foreign labor programs. The debarred 
employer, or a debarred agent or attor-
ney, or any successor in interest to any 
debarred employer, agent, or attorney, 
will be disqualified from filing any 
labor certification applications or 
labor condition applications with the 
Department subject to the term limits 
set forth in paragraph (c) of this sec-
tion. If such an application is filed, it 
will be denied without review. 

(c) Period of debarment. No employer, 
agent, or attorney may be debarred 
under this subpart for more than 5 
years for a single violation. 

(d) Definition of violation. For the pur-
poses of this section, a violation of a 
material term or condition of the Ap-
plication for Prevailing Wage Determina-
tion or CW–1 Application for Temporary 
Employment Certification includes: 

(1) One or more acts of commission or 
omission on the part of the employer 
or the employer’s agent or attorney 
that involve: 

(i) Failure to pay or provide the re-
quired wages, benefits, or working con-
ditions to the employer’s CW–1 workers 
or workers in corresponding employ-
ment; 

(ii) Failure, except for lawful, job-re-
lated reasons, to offer employment to 
qualified U.S. workers who applied for 
the job opportunity for which certifi-
cation was sought; 

(iii) Failure to comply with the em-
ployer’s obligations to recruit U.S. 
workers; 

(iv) Improper layoff or displacement 
of U.S. workers or workers in cor-
responding employment; 

(v) Failure to comply with the NOD 
process, as set forth in § 655.431, or the 
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assisted recruitment process, as set 
forth in § 655.471; 

(vi) Impeding the audit process, as 
set forth in § 655.470, or impeding any 
Federal Government Official per-
forming an investigation, inspection, 
audit, or law enforcement function; 

(vii) Employing a CW–1 worker out-
side of the Commonwealth, in an activ-
ity not listed in the work contract, or 
outside the validity period of employ-
ment of the work contract, including 
any approved extension thereof; 

(viii) A violation of the requirements 
of § 655.423(n) or (o); 

(ix) A violation of any of the provi-
sions listed in § 655.423(q); or 

(x) Any other act showing such fla-
grant disregard for the law that future 
compliance with program requirements 
cannot reasonably be expected; 

(2) Fraud involving the Application for 
Prevailing Wage Determination or the 
CW–1 Application for Temporary Employ-
ment Certification under this subpart; or 

(3) A material misrepresentation of 
fact during the course of processing the 
CW–1 Application for Temporary Employ-
ment Certification. 

(e) Determining whether a violation is 
substantial. In determining whether a 
violation is substantial as to merit de-
barment, the factors the OFLC Admin-
istrator may consider include, but are 
not limited to, the following: 

(1) Previous history of violation(s) 
under the CW–1 program; 

(2) The number of CW–1 workers, 
workers in corresponding employment, 
or U.S. workers who were or are af-
fected by the violation(s); 

(3) The gravity of the violation(s); or 
(4) The extent to which the violator 

achieved a financial gain due to the 
violation(s), or the potential financial 
loss or potential injury to the work-
er(s). 

(f) Debarment procedure—(1) Notice of 
Debarment. If the OFLC Administrator 
makes a determination to debar an em-
ployer, agent, attorney, or any suc-
cessor in interest to that employer, 
agent, or attorney, the OFLC Adminis-
trator will issue the party a Notice of 
Debarment. The notice will state the 
reason(s) for the debarment finding, in-
cluding a detailed explanation of the 
grounds for and the duration of the de-
barment, and it will inform the party 

subject to the notice of its right to sub-
mit rebuttal evidence to the OFLC Ad-
ministrator, or to request administra-
tive review of the decision by BALCA. 
If the party does not file rebuttal evi-
dence or a request for review within 30 
calendar days of the date of the Notice 
of Debarment, the notice is the final 
agency action and the debarment will 
take effect on the date specified in the 
notice or if no date is specified, at the 
end of 30 calendar days The timely fil-
ing of rebuttal evidence or a request 
for review stays the debarment pending 
the outcome of the appeal as provided 
in paragraphs (f)(2) through (6) of this 
section. 

(2) Rebuttal. The party who received 
the Notice of Debarment may choose to 
submit evidence to rebut the grounds 
stated in the notice within 30 calendar 
days of the date the notice is issued. If 
rebuttal evidence is timely filed, the 
OFLC Administrator will issue a Final 
Determination on the debarment with-
in 30 calendar days of receiving the re-
buttal evidence. If the OFLC Adminis-
trator determines that the party must 
be debarred, the OFLC Administrator 
will issue a Final Determination and 
inform the party of its right to request 
administrative review of the debar-
ment by BALCA according to the pro-
cedures in this section. The party must 
request review within 30 calendar days 
after the date of the Final Determina-
tion, or the Final Determination will 
be the final agency order and the de-
barment will take effect on the date 
specified in the Final Determination or 
if no date is specified, at the end of 30 
calendar days. 

(3) Request for review. (i) The recipient 
of a Notice of Debarment or Final De-
termination seeking to challenge the 
debarment must request review of the 
debarment within 30 calendar days of 
the date of the Notice of Debarment or 
the date of the Final Determination by 
the OFLC Administrator after review 
of rebuttal evidence submitted under 
paragraph (f)(2) of this section. A re-
quest for review of debarment must be 
filed in writing with the Chief ALJ, 
United States Department of Labor, in 
accordance with 29 CFR part 18, with a 
simultaneous copy served on the OFLC 
Administrator; the request must clear-
ly identify the particular debarment 
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determination for which review is 
sought; and must set forth the par-
ticular grounds for the request. If no 
timely request for review is filed, the 
debarment will take effect on the date 
specified in the Notice of Debarment or 
Final Determination, or if no date is 
specified, 30 calendar days from the 
date the Notice of Debarment or Final 
Determination is issued. 

(ii) Upon receipt of a request for re-
view, the OFLC Administrator will 
promptly send a certified copy of the 
ETA case file to the Chief ALJ by 
means normally assuring expedited de-
livery. The Chief ALJ will immediately 
assign an ALJ to conduct the review. 

(iii) Statements, briefs, and other 
submissions of the parties must con-
tain only legal argument and only such 
evidence that was within the record 
upon which the debarment was based, 
including any rebuttal evidence sub-
mitted pursuant to paragraph (f)(2) of 
this section. 

(4) Review by the ALJ. (i) In consid-
ering requests for review, the ALJ 
must afford all parties 30 days to sub-
mit or decline to submit any appro-
priate Statement of Position or legal 
brief. The ALJ must review the debar-
ment determination on the basis of the 
record upon which the decision was 
made, the request for review, and any 
Statements of Position or legal briefs 
submitted. 

(ii) The ALJ’s final decision must af-
firm, reverse, or modify the OFLC Ad-
ministrator’s determination. The 
ALJ’s decision will be provided to the 
parties by expedited mail. The ALJ’s 
decision is the final agency action, un-
less either party, within 30 calendar 
days of the ALJ’s decision, seeks re-
view of the decision with the Adminis-
trative Review Board (ARB). 

(5) Review by the ARB. (i) Any party 
wishing review of the decision of an 
ALJ must, within 30 calendar days of 
the decision of the ALJ, petition the 
ARB to review the decision in accord-
ance with 29 CFR part 26. Copies of the 
petition must be served on all parties 
and on the ALJ. The ARB will decide 
whether to accept the petition within 
30 calendar days of receipt. If the ARB 
declines to accept the petition, or if 
the ARB does not issue a notice accept-
ing a petition within 30 calendar days 

after the receipt of a timely filing of 
the petition, the decision of the ALJ is 
the final agency action. If a petition 
for review is accepted, the decision of 
the ALJ will be stayed unless and until 
the ARB issues an order affirming the 
decision. The ARB must serve notice of 
its decision to accept or not to accept 
the petition upon the ALJ and upon all 
parties to the proceeding. 

(ii) Upon receipt of the ARB’s notice 
to accept the petition, the Office of Ad-
ministrative Law Judges will promptly 
forward a copy of the complete appeal 
record to the ARB. 

(iii) Where the ARB has determined 
to review the decision and order, the 
ARB will notify each party of the 
issue(s) raised, the form in which sub-
missions must be made (e.g., briefs or 
oral argument), and the time within 
which the presentation must be sub-
mitted. 

(6) ARB decision. The ARB’s decision 
must be issued within 90 calendar days 
from the notice granting the petition 
and served upon all parties and the 
ALJ. 

[84 FR 12431, Apr. 1, 2019, as amended at 85 
FR 13029, Mar. 6, 2020; 85 FR 30615, May 20, 
2020; 86 FR 1778, Jan. 11, 2021] 

§§ 655.474–655.499 [Reserved] 

Subpart F—Attestations by Em-
ployers Using Alien Crew-
members for Longshore Ac-
tivities in U.S. Ports 

SOURCE: 60 FR 3956, 3976, Jan. 19, 1995, un-
less otherwise noted. 

GENERAL PROVISIONS 

§ 655.500 Purpose, procedure and ap-
plicability of subparts F and G of 
this part. 

(a) Purpose. (1) Section 258 of the Im-
migration and Nationality Act (‘‘Act’’) 
prohibits nonimmigrant alien crew-
members admitted to the United 
States on D-visas from performing 
longshore work at U.S. ports except in 
five specific instances: 

(i) Where the vessel’s country of reg-
istration does not prohibit U.S. crew-
members from performing longshore 
work in that country’s ports and na-
tionals of a country (or countries) 
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