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(g) Instructions about the avail-
ability of forms for requesting recon-
sideration and waiver;

(h) An explanation that if the indi-
vidual does not request waiver or re-
consideration within 30 days of the
date of the overpayment notice, adjust-
ment or recovery of the overpayment
will begin;

(i) A statement that an SSA office
will help the individual complete and
submit forms for appeal or waiver re-
quests; and

(j) A statement that the individual
receiving the notice should notify SSA
promptly if reconsideration, waiver, a
lesser rate of withholding, repayment
by installments or cross-program ad-
justment is wanted.

[61 FR 56131, Oct. 31, 1996]

§404.503 Underpayments.

Underpayments will be adjusted as
follows:

(a) Individual underpaid is living. If an
individual to whom an underpayment
is due is living, the amount of such un-
derpayment will be paid to such indi-
vidual either in a single payment (if he
is not entitled to a monthly benefit or
a lump-sum death payment) or by in-
creasing one or more monthly benefits
or a lump-sum death payment to which
such individual is or becomes entitled.
However, if we determine that the indi-
vidual to whom an underpayment is
due also received an overpayment as
defined in §404.501(a) for a different pe-
riod, we will apply any underpayment
due the individual to reduce that over-
payment, unless we have waived recov-
ery of the overpayment under the pro-
visions of §§404.506 through 404.512.

(b) Individual dies before adjustment of
underpayment. If an individual who has
been underpaid dies before receiving
payment or negotiating a check or
checks representing such payment, we
first apply any amounts due the de-
ceased individual against any overpay-
ments as defined in §404.501(a) owed by
the deceased individual, unless we have
waived recovery of such overpayment
under the provisions of §§404.506
through 404.512. We then will distribute
any remaining underpayment to the
living person (or persons) in the high-
est order of priority as follows:
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(1) The deceased individual’s sur-
viving spouse as defined in section
216(c), (g), or (h) of the Act who was ei-
ther:

(i) Living in the same household (as
defined in §404.347) with the deceased
individual at the time of such individ-
ual’s death, or

(ii) Entitled to a monthly benefit on
the basis of the same earnings record
as was the deceased individual for the
month in which such individual died.

(2) The child or children of the de-
ceased individual (as defined in section
216 (e) or (h) of the Act) entitled to a
monthly benefit on the basis of the
same earnings record as was the de-
ceased individual for the month in
which such individual died (if more
than one such child, in equal shares to
each such child).

(3) The parent or parents of the de-
ceased individual, entitled to a month-
ly benefit on the basis of the same
earnings record as was the deceased in-
dividual for the month in which such
individual died (if more than one such
parent, in equal shares to each such
parent). For this purpose, the defini-
tion of ‘“‘parent’” in §404.374 includes
the parent(s) of any deceased indi-
vidual who was entitled to benefits
under title II of the Act.

(4) The surviving spouse of the de-
ceased individual (as defined in section
216(c), (g), or (h) of the Act) who does
not qualify under paragraph (b)(1) of
this section.

(56) The child or children of the de-
ceased individual (as defined in section
216 (e) or (h) of the Act) who do not
qualify under paragraph (b)(2) of this
section (if more than one such child, in
equal shares to each such child).

(6) The parent or parents of the de-
ceased individual, who do not qualify
under paragraph (b)(3) of this section
(if more than one such parent, in equal
shares to each such parent). For this
purpose, the definition of ‘‘parent’ in
§404.374 includes the parent(s) of any
deceased individual who was entitled to
benefits under title II of the Act.

(7) The legal representative of the es-
tate of the deceased individual as de-
fined in paragraph (d) of this section.

(c) In the event that a person who is
otherwise qualified to receive an un-
derpayment under the provisions of
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paragraph (b) of this section, dies be-
fore receiving payment or before nego-
tiating the check or checks rep-
resenting such payment, his share of
the underpayment will be divided
among the remaining living person(s)
in the same order of priority. In the
event that there is (are) no other such
person(s), the underpayment will be
paid to the living person(s) in the next
lower order of priority under paragraph
(b) of this section.

(d) Definition of legal representative.
The term legal representative, for the
purpose of qualifying to receive an un-
derpayment, generally means the ad-
ministrator or executor of the estate of
the deceased individual. However, it
may also include an individual, institu-
tion or organization acting on behalf of
an unadministered estate, provided
that such person can give the Adminis-
tration good acquittance (as defined in
paragraph (e) of this section). The fol-
lowing persons may qualify as legal
representative for the purposes of this
subpart, provided they can give the Ad-
ministration good acquittance:

(1) A person who qualifies under a
State’s small estate statute,

(2) A person resident in a foreign
country who, under the laws and cus-
toms of that country, has the right to
receive assets of the estate,

(3) A public administrator, or

(4) A person who has the authority,
under applicable law, to collect the as-
sets of the estate of the deceased indi-
vidual.

(e) Definition of ‘“‘good acquittance.” A
person is considered to give the Admin-
istration good acquittance when pay-
ment to that person will release the
Administration from further liability
for such payment.

[34 FR 14487, Sept. 27, 1969, as amended at 35
FR 14129, Sept. 5, 1970; 55 FR 7313, Mar. 1,
1990; 60 FR 17445, Apr. 6, 1995; 73 FR 65543,
Nov. 4, 2008]

§404.504 Relation to provisions for re-
ductions and increases.

The amount of an overpayment or
underpayment is the difference be-
tween the amount paid to the bene-
ficiary and the amount of the payment
to which the beneficiary was actually
entitled. Such payment, for example,
would be equal to the difference be-

20 CFR Ch. lll (4-1-23 Edition)

tween the amount of a benefit in fact
paid to the beneficiary and the amount
of such benefit as reduced under sec-
tion 202(j)(1), 202(k)(3), 203(a), or 224(a),
or as increased under section 202(d)(2),
202(m), or 215 (f) and (g). In effecting an
adjustment with respect to an overpay-
ment, no amount can be considered as
having been withheld from a particular
benefit which is in excess of the
amount of such benefit as so decreased.

[34 FR 14888, Sept. 27, 1969]

§404.505 Relationship to provisions re-
quiring deductions.

Adjustments required by any of the
provisions in this subpart F are made
in addition to, but after, any deduc-
tions required by section 202(t), 203(b),
203(c), 203(d), and 222(b) of the Act, or
section 907 of the Social Security Act
Amendments of 1939, and before any de-
ductions required by section 203(g) or
203(h)(2) of the Act.

[34 FR 14888, Sept. 27, 1969]

§404.506 When waiver may be applied
and how to process the request.

(a) Section 204(b) of the Act provides
that there shall be no adjustment or
recovery in any case where an overpay-
ment under title II has been made to
an individual who is without fault if
adjustment or recovery would either
defeat the purpose of title II of the Act,
or be against equity and good con-
science.

(b) We will apply the procedures in
this paragraph (b) when an individual
requests waiver of all or part of a
qualifying overpayment.

(1) For purposes of this paragraph (b),
a qualifying overpayment is one that
accrued during the pandemic period (see
§404.501(a)) because of the actions that
we took in response to the COVID-19
national public health emergency, in-
cluding the suspension of certain of our
manual workloads that would have
processed actions identifying and stop-
ping certain overpayments.

(2) Notwithstanding any other provi-
sion of this subpart, we will presume
that an individual who requests waiver
of a qualifying overpayment is without
fault in causing the overpayment (see
§404.507) unless we determine that the
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