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If you choose not to maintain flood insur-
ance on a structure and it floods, you are re-
sponsible for all flood losses relating to that
structure.

Availability of Private Flood Insurance
Coverage

Flood insurance coverage under the NFIP
may be purchased through an insurance
agent who will obtain the policy either di-
rectly through the NFIP or through an in-
surance company that participates in the
NFIP. Flood insurance that provides the
same level of coverage as a standard flood in-
surance policy under the NFIP may be avail-
able from private insurers that do not par-
ticipate in the NFIP. You should compare
the flood insurance coverage, deductibles,
exclusions, conditions, and premiums associ-
ated with flood insurance policies issued on
behalf of the NFIP and policies issued on be-
half of private insurance companies and con-
tact an insurance agent as to the avail-
ability, cost, and comparisons of flood insur-
ance coverage.

[Escrow Requirement for Residential Lioans

Federal law may require a lender or its
servicer to escrow all premiums and fees for
flood insurance that covers any residential
building or mobile home securing a loan that
is located in an area with special flood haz-
ards. If your lender notifies you that an es-
crow account is required for your loan, then
you must pay your flood insurance premiums
and fees to the lender or its servicer with the
same frequency as you make loan payments
for the duration of your loan. These pre-
miums and fees will be deposited in the es-
crow account, which will be used to pay the
flood insurance provider.]

_ Flood insurance coverage under the
NFIP is not available for the property secur-
ing the loan because the community in
which the property is located does not par-
ticipate in the NFIP. In addition, if the non-
participating community has been identified
for at least one year as containing a special
flood hazard area, properties located in the
community will not be eligible for Federal
disaster relief assistance in the event of a
Federally declared flood disaster.

[80 FR 43253, July 21, 2015]

APPENDIX B TO PART 339—SAMPLE
CLAUSE FOR OPTION TO ESCROW FOR
OUTSTANDING LOANS

Escrow Option Clause

You have the option to escrow all pre-
miums and fees for the payment on your
flood insurance policy that covers any resi-
dential building or mobile home that is lo-
cated in an area with special flood hazards

12 CFR Ch. lll (1-1-23 Edition)

and that secures your loan. If you choose
this option:

e Your payments will be deposited in an es-
crow account to be paid to the flood insur-
ance provider.

e The escrow amount for flood insurance
will be added to the regular mortgage pay-
ment that you make to your lender or its
servicer.

e The payments you make into the escrow
account will accumulate over time and the
funds will be used to pay your flood insur-
ance policy when your lender or servicer re-
ceives a notice from your flood insurance
provider that the flood insurance premium is
due.

To choose this option, follow the instruc-
tions below. If you have any questions about
the option, contact [Insert Name of Lender
or Servicer] at [Insert Contact Information].

[Insert Instructions for Selecting to Es-
crow]

[80 FR 43254, July 21, 2015]

PART 340—RESTRICTIONS ON SALE
OF ASSETS OF A FAILED INSTITU-
TION BY THE FEDERAL DEPOSIT
INSURANCE CORPORATION

Sec.

340.1 What is the statutory authority for
the regulation, what are its purpose and
scope, and can the FDIC have other poli-
cies on related topics?

340.2 Definitions.

340.3 What are the restrictions on the sale
of assets by the FDIC if the buyer wants
to finance the purchase with a loan from
the FDIC?

340.4 What are the restrictions on the sale
of assets by the FDIC regardless of the
method of financing?

340.5 Can the FDIC deny a loan to a buyer
who is not disqualified from purchasing
assets using seller-financing under this
regulation?

340.6 What is the effect of this part on
transactions that were entered into be-
fore its effective date?

340.7 When is a certification required, and
who does not have to provide a certifi-
cation?

340.8 Does this part apply in the case of a
workout, resolution, or settlement of ob-
ligations?

AUTHORITY: 12 U.S.C. 1819 (Tenth), 1821(p).

SOURCE: 80 FR 22889, Apr. 24, 2015, unless
otherwise noted.
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Federal Deposit Insurance Corporation §340.2

§340.1 What is the statutory authority (6) The restrictions of this part do
for the regulation, what are its pur- not apply to a judicial sale or a trust-
pose and scope, and can the FDIC ee’s sale of property that secures an ob-
have other policies on related top- ligation to the FDIC where the sale is
ics? not conducted or controlled by the

(a) Authority. The statutory author- FDIC.

ity for adopting this part is section (d) The FDIC retains the authority to

11(p) of the Federal Deposit Insurance establish other policies restricting

Act (FDI Act), 12 U.S.C. 1821(p). Sec- asset sales. Neither 12 U.S.C. 1821(p)

tion 11(p) was added to the FDI Act by nor this part in any way limits the au-

section 20 of the Resolution Trust Cor- thority of the FDIC to establish poli-
poration Completion Act (Pub. L. 103- cies prohibiting the sale of assets to

204, 107 Stat. 2369 (1993)). prospective purchasers who have in-

(b) Purpose. The purpose of this part Jured any failed institution, or to other
is to prohibit individuals or entities Prospective purchasers, such as certain
that improperly profited or engaged in employees or contractors of the FDIC,
wrongdoing at the expense of a failed Or individuals who are not in compli-
institution or covered financial com- ance with the terms of any debt or
pany, or seriously mismanaged a failed duty owed to the FDIC. Any such poli-
institution, from buying assets of a Cies may be independent of, in conjunc-
failed institution from the Federal De- tion with, or in addition to the restric-
posit Insurance Corporation (FDIC). tions set forth in this part.

(c) Scope. (1) The restrictions of this §340.2 Definitions.

part generally apply to sales of assets

of failed institutions owned or con- Many of the terms used in this part

trolled by the FDIC in any capacity. are defined in the Federal Deposit In-

(2) The restrictions in this section Surance Act, 12 U.S.C. 1811, et seq. Addi-
apply to the sale of assets of a sub- tionally, fpr the purposes of this part,
sidiary of a failed institution or a the following terms are defined:

bridge depository institution if the (a) Associated person of an individual
FDIC controls the terms of the sale by 07 entily means:
agreement or in its role as shareholder. (1) With respect to an individual:

(3) Unless we determine otherwise, (i) The individual’s spouse or depend-

this part does not apply to the sale of ent child or any member of his or her
securities in connection with the in- immediate household;

vestment of corporate and receivership (i) A partnership of which the indi-
funds pursuant to the Investment Pol- Vidual is or was a general or limited
icy for Liquidation Funds managed by Dbartner;

the FDIC as it is in effect from time to (iii) A limited liability company of

time. which the individual is or was a mem-
(4) In the case of a sale of securities belfi or ] ) o
backed by a pool of assets that may in- (iv) A corporation of which the indi-

clude assets of failed institutions by a vidual is or was an officer or director.
trust or other entity, this part applies (2) With respect to a partnership, a
only to the sale of assets by the FDIC managing or general partner of the
to an underwriter in an initial offering, partnership or with respect to a lim-
and not to any other purchaser of the ited liability company, a manager; or
securities. (3) With respect to any entity, an in-

(5) The restrictions of this part do dividual or entity who, acting individ-
not apply to a sale of a security or a ually or in concert with one or more
group or index of securities, a com- individuals or entities, owns or con-
modity, or any qualified financial con- trols 25 percent or more of the entity.
tract that, in each case, customarily is (b) Default means any failure to com-
traded through a financial inter- ply with the terms of an obligation to
mediary, as defined in §340.2, where the such an extent that:

seller cannot control selection of the (1) A judgment has been rendered in
purchaser and the sale is consummated favor of the FDIC or a failed institu-
through that customary practice. tion; or
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(2) In the case of a secured obliga-
tion, the property securing such obliga-
tion is foreclosed on.

(c) FDIC means the Federal Deposit
Insurance Corporation.

(d) Failed institution means any in-
sured depository institution (as defined
in 12 U.S.C. 1813(c)) that has been under
the conservatorship or receivership of
the FDIC or any of its predecessors.

(e) Financial intermediary means any
broker, dealer, bank, underwriter, ex-
change, clearing agency registered
with the Securities and Exchange Com-
mission (SEC) under section 17A of the
Securities Exchange Act of 1934, trans-
fer agent (as defined in section 3(a)(25)
of the Securities Exchange Act of 1934),
central counterparty or any other enti-
ty whose role is to facilitate a trans-
action by, as a riskless intermediary,
purchasing a security or qualified fi-
nancial contract from one
counterparty and then selling it to an-
other.

(f) Obligation means any debt or duty
to pay money owed to the FDIC or a
failed institution, including any guar-
antee of any such debt or duty.

(g) Person means an individual, or an
entity with a legally independent exist-
ence, including: A trustee; the bene-
ficiary of at least a 25 percent share of
the proceeds of a trust; a partnership; a
corporation; an association; or other
organization or society.

(h) Substantial loss means:

(1) An obligation that is delinquent
for ninety (90) or more days and on
which there remains an outstanding
balance of more than $50,000;

(2) An unpaid final judgment in ex-
cess of $560,000 regardless of whether it
becomes forgiven in whole or in part in
a bankruptcy proceeding;

(3) A deficiency balance following a
foreclosure of collateral in excess of
$50,000, regardless of whether it be-
comes discharged in whole or in part in
a bankruptcy proceeding;

(4) Any loss in excess of $50,000 evi-
denced by an IRS Form 1099-C (Infor-
mation Reporting for Cancellation of
Debt).

12 CFR Ch. lll (1-1-23 Edition)

§340.3 What are the restrictions on
the sale of assets by the FDIC if the
buyer wants to finance the pur-
chase with a loan from the FDIC?

A person may not borrow money or
accept credit from the FDIC in connec-
tion with the purchase of any assets of
a failed institution from the FDIC if:

(a) There has been a default with re-
spect to one or more obligations total-
ing in excess of $1,000,000 owed by that
person or its associated person; and

(b) The person or its associated per-
son made any fraudulent misrepresen-
tations in connection with any such
obligation(s).

§340.4 What are the restrictions on
the sale of assets by the FDIC re-
gardless of the method of financ-
ing?

(a) A person may not acquire any as-
sets of a failed institution from the
FDIC if the person or its associated
person:

(1) Has participated, as an officer or
director of a failed institution or of an
affiliate of a failed institution, in a
material way in one or more trans-
action(s) that caused a substantial loss
to that failed institution;

(2) Has been removed from, or prohib-
ited from participating in the affairs
of, a failed institution pursuant to any
final enforcement action by the Office
of the Comptroller of the Currency, the
Board of Governors of the Federal Re-
serve System, the FDIC, or any of their
predecessors or sUCCessors;

(3) Has demonstrated a pattern or
practice of defalcation regarding obli-
gations to any failed institution;

(4) Has been convicted of committing
or conspiring to commit any offense
under 18 U.S.C. 215, 656, 657, 1005, 1006,
1007, 1008, 1014, 1032, 1341, 1343 or 1344 af-
fecting any failed institution and there
has been a default with respect to one
or more obligations owed by that per-
son or its associated person; or

(56) Would be prohibited from pur-
chasing the assets of a covered finan-
cial company from the FDIC under 12
U.S.C. 5390(r) or its implementing regu-
lation at 12 CFR part 380.13.

(b) For purposes of paragraph (a) of
this section, a person has participated
“in a material way in a transaction
that caused a substantial loss to a
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failed institution” if, in connection
with a substantial loss to a failed insti-
tution, the person has been found in a
final determination by a court or ad-
ministrative tribunal, or is alleged in a
judicial or administrative action
brought by the FDIC or by any compo-
nent of the government of the United
States or of any state:

(1) To have violated any law, regula-
tion, or order issued by a federal or
state banking agency, or breached or
defaulted on a written agreement with
a federal or state banking agency, or
breached a written agreement with a
failed institution;

(2) To have engaged in an unsafe or
unsound practice in conducting the af-
fairs of a failed institution; or

(3) To have breached a fiduciary duty
owed to a failed institution.

(c) For purposes of paragraph (a) of
this section, a person or its associated
person has demonstrated a ‘‘pattern or
practice of defalcation” regarding obli-
gations to a failed institution if the
person or associated person has:

(1) Engaged in more than one trans-
action that created an obligation on
the part of such person or its associ-
ated person with intent to cause a loss
to any insured depository institution
or with reckless disregard for whether
such transactions would cause a loss to
any such insured depository institu-
tion; and

(2) The transactions, in the aggre-
gate, caused a substantial loss to one
or more failed institution(s).

§340.5 Can the FDIC deny a loan to a
buyer who is not disqualified from
purchasing assets using seller-fi-
nancing under this regulation?

The FDIC still has the right to make
an independent determination, based
upon all relevant facts of a person’s fi-
nancial condition and history, of that
person’s eligibility to receive any loan
or extension of credit from the FDIC,
even if the person is not in any way
disqualified from purchasing assets
from the FDIC under the restrictions
set forth in this part.

§340.6 What is the effect of this part
on transactions that were entered
into before its effective date?

This part does not affect the enforce-
ability of a contract of sale and/or

§340.8

agreement for seller financing in effect
prior to July 1, 2000.

§340.7 When is a certification re-
quired, and who does not have to
provide a certification?

(a) Before any person may purchase
any asset from the FDIC that person
must certify, under penalty of perjury,
that none of the restrictions contained
in this part applies to the purchase.
The person must also certify that nei-
ther the identity nor form of the per-
son, nor any aspect of the con-
templated transaction, has been cre-
ated or altered with the intent, in
whole or in part, to allow an individual
or entity who otherwise would be ineli-
gible to purchase assets from the FDIC
to benefit directly or indirectly from
the proposed transaction. The FDIC
may establish the form of the certifi-
cation and may change the form from
time to time.

(b) Notwithstanding paragraph (a) of
this section, and unless the Director of
the FDIC’s Division of Resolutions and
Receiverships or designee in his or her
discretion so requires, a certification
need not be provided by:

(1) A state or political subdivision of
a state;

(2) A federal agency or instrumen-
tality such as the Government Na-
tional Mortgage Association;

(3) A federally-regulated, govern-
ment-sponsored enterprise such as the
Federal National Mortgage Association
or Federal Home Loan Mortgage Cor-
poration; or

(4) A bridge depository institution.

§340.8 Does this part apply in the case
of a workout, resolution, or settle-
ment of obligations?

The restrictions of §§340.3 and 340.4
do not apply if the sale or transfer of
an asset resolves or settles, or is part
of the resolution or settlement of, one
or more obligations or claims that
have been, or could have been, asserted
by the FDIC against the person with
whom the FDIC is settling regardless
of the amount of such obligations or
claims.
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