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Company to enter into any contract or exe-
cute and deliver any instrument in the name 
of and on behalf of the Subsidiary Holding 
Company. Such authority may be general or 
confined to specific instances. 

Section 2. Loans. No loans shall be con-
tracted on behalf of the Subsidiary Holding 
Company and no evidence of indebtedness 
shall be issued in its name unless authorized 
by the board of directors. Such authority 
may be general or confined to specific in-
stances. 

Section 3. Checks; Drafts. etc. All checks, 
drafts, or other orders for the payment of 
money, notes, or other evidences of indebted-
ness issued in the name of the Subsidiary 
Holding Company shall be signed by one or 
more officers, employees or agents of the 
Subsidiary Holding Company in such manner 
as shall from time to time be determined by 
the board of directors. 

Section 4. Deposits. All funds of the Sub-
sidiary Holding Company not otherwise em-
ployed shall be deposited from time to time 
to the credit of the Subsidiary Holding Com-
pany in any duly authorized depositories as 
the board of directors may select. 

ARTICLE VII—CERTIFICATES FOR SHARES AND 
THEIR TRANSFER 

Section 1. Certificates for Shares. Certifi-
cates representing shares of capital stock of 
the Subsidiary Holding Company shall be in 
such form as shall be determined by the 
board of directors and approved by the 
Board. Such certificates shall be signed by 
the chief executive officer or by any other 
officer of the Subsidiary Holding Company 
authorized by the board of directors, at-
tested by the secretary or an assistant sec-
retary, and sealed with the corporate seal or 
a facsimile thereof. The signatures of such 
officers upon a certificate may be facsimiles 
if the certificate is manually signed on be-
half of a transfer agent or a registrar other 
than the Subsidiary Holding Company itself 
or one of its employees. Each certificate for 
shares of capital stock shall be consecutively 
numbered or otherwise identified. The name 
and address of the person to whom the shares 
are issued, with the number of shares and 
date of issue, shall be entered on the stock 
transfer books of the Subsidiary Holding 
Company. All certificates surrendered to the 
Subsidiary Holding Company for transfer 
shall be canceled and no new certificate shall 
be issued until the former certificate for a 
like number of shares has been surrendered 
and canceled, except that in the case of a 
lost or destroyed certificate, a new certifi-
cate may be issued upon such terms and in-
demnity to the Subsidiary Holding Company 
as the board of directors may prescribe. 

Section 2. Transfer of Shares. Transfer of 
shares of capital stock of the Subsidiary 
Holding Company shall be made only on its 
stock transfer books. Authority for such 

transfer shall be given only by the holder of 
record or by his or her legal representative, 
who shall furnish proper evidence of such au-
thority, or by his or her attorney authorized 
by a duly executed power of attorney and 
filed with the Subsidiary Holding Company. 
Such transfer shall be made only on sur-
render for cancellation of the certificate for 
such shares. The person in whose name 
shares of capital stock stand on the books of 
the Subsidiary Holding Company shall be 
deemed by the Subsidiary Holding Company 
to be the owner for all purposes. 

ARTICLE VIII—FISCAL YEAR 

The fiscal year of the Subsidiary Holding 
Company shall end on the 
________of________each year. The appointment 
of accountants shall be subject to annual 
ratification by the shareholders. 

ARTICLE IX—DIVIDENDS 

Subject to the terms of the Subsidiary 
Holding Company’s charter and the regula-
tions and orders of the Board, the board of 
directors may, from time to time, declare, 
and the Subsidiary Holding Company may 
pay, dividends on its outstanding shares of 
capital stock. 

ARTICLE X—CORPORATE SEAL 

The board of directors shall provide a Sub-
sidiary Holding Company seal, which shall be 
two concentric circles between which shall 
be the name of the Subsidiary Holding Com-
pany. The year of incorporation or an em-
blem may appear in the center. 

ARTICLE XI—AMENDMENTS 

These bylaws may be amended in a manner 
consistent with regulations of the Board and 
shall be effective after: (i) approval of the 
amendment by a majority vote of the au-
thorized board of directors, or by a majority 
vote of the votes cast by the shareholders of 
the Subsidiary Holding Company at any 
legal meeting, and (ii) receipt of any applica-
ble regulatory approval. When a Subsidiary 
Holding Company fails to meet its quorum 
requirements, solely due to vacancies on the 
board, then the affirmative vote of a major-
ity of the sitting board will be required to 
amend the bylaws. 

PART 240—RETAIL FOREIGN EX-
CHANGE TRANSACTIONS (REGU-
LATION NN) 

Sec. 
240.1 Authority, purpose, and scope. 
240.2 Definitions. 
240.3 Prohibited transactions. 
240.4 Notification. 
240.5 Application and closing out of offset-

ting long and short positions. 
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240.6 Disclosure. 
240.7 Recordkeeping. 
240.8 Capital requirements. 
240.9 Margin requirements. 
240.10 Required reporting to customers. 
240.11 Unlawful representations. 
240.12 Authorization to trade. 
240.13 Trading and operational standards. 
240.14 Supervision. 
240.15 Notice of transfers. 
240.16 Customer dispute resolution. 
240.17 Reservation of authority. 

AUTHORITY: 7 U.S.C. 2(c)(2)(E), 12 U.S.C. 248, 
321–338, 1813(q), 1818, 1844(b), 3106a, 3108. 

SOURCE: 78 FR 21027, Apr. 9, 2013, unless 
otherwise noted. 

§ 240.1 Authority, purpose and scope. 
(a) Authority. This part is issued by 

the Board of Governors of the Federal 
Reserve System (the Board) under the 
authority of section 2(c)(2)(E) of the 
Commodity Exchange Act (7 U.S.C. 
2(c)(2)(E)), sections 9 and 11 of the Fed-
eral Reserve Act (12 U.S.C. 321–338 and 
248), section 5(b) of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1844(b)), 
sections 9 and 13a of the International 
Banking Act of 1978 (12 U.S.C. 3106a and 
3108), and sections 3(q) and 8 of the Fed-
eral Deposit Insurance Act (12 U.S.C. 
1813(q) and 1818). 

(b) Purpose. This part establishes 
rules applicable to retail foreign ex-
change transactions engaged in by 
banking institutions on or after May 
13, 2013. 

(c) Scope. Except as provided in para-
graph (d) of this section, this part ap-
plies to banking institutions, as de-
fined in section 240.2(b) of this part, 
and any branches or offices of those in-
stitutions wherever located. This part 
applies to subsidiaries of banking insti-
tutions organized under the laws of the 
United States or any U.S. state that 
are not subject to the jurisdiction of 
another federal regulatory agency au-
thorized to prescribe rules or regula-
tions under section 2(c)(2)(E) of the 
Commodity Exchange Act (7 U.S.C. 
(2)(c)(2)(E)). 

(d) International applicability. Sec-
tions 240.3 and 240.5 through 240.16 do 
not apply to retail foreign exchange 
transactions between a foreign branch 
or office of a banking institution and a 
non-U.S. customer. With respect to 
those transactions, the foreign branch 
or office remains subject to any disclo-

sure, recordkeeping, capital, margin, 
reporting, business conduct, docu-
mentation, and other requirements of 
applicable foreign law. 

§ 240.2 Definitions. 
For purposes of this part, the fol-

lowing terms have the same meaning 
as in the Commodity Exchange Act (7 
U.S.C. 1 et seq.): ‘‘affiliated person of a 
futures commission merchant’’; ‘‘asso-
ciated person’’; ‘‘contract of sale’’; 
‘‘commodity’’; ‘‘futures commission 
merchant’’; ‘‘future delivery’’; ‘‘op-
tion’’; ‘‘security’’; and ‘‘security fu-
tures product.’’ 

(a) Affiliate has the same meaning as 
in section 2(k) of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841(k)). 

(b) Banking institution means: 
(1) A state member bank (as defined 

in 12 CFR 208.2); 
(2) An uninsured state-licensed U.S. 

branch or agency of a foreign bank; 
(3) A financial holding company (as 

defined in section 2 of the Bank Hold-
ing Company Act of 1956; 12 U.S.C. 
1841); 

(4) A bank holding company (as de-
fined in section 2 of the Bank Holding 
Company Act of 1956; 12 U.S.C. 1841); 

(5) A savings and loan holding com-
pany (as defined in section 10 of the 
Home Owners Loan Act; 12 U.S.C. 
1467a) 

(6) A corporation operating under the 
fifth undesignated paragraph of section 
25 of the Federal Reserve Act (12 U.S.C. 
603), commonly known as ‘‘an agree-
ment corporation;’’ and 

(7) A corporation organized under 
section 25A of the Federal Reserve Act 
(12 U.S.C. 611 et seq.), commonly known 
as an ‘‘Edge Act corporation.’’ 

(c) Commodity Exchange Act means 
the Commodity Exchange Act (7 U.S.C. 
1 et seq.). 

(d) Eligible contract participant has the 
same meaning as in the Commodity 
Exchange Act (7 U.S.C. 1 et seq., as im-
plemented in 17 CFR 1.3(m). 

(e) Forex means foreign exchange. 
(f) Identified banking product has the 

same meaning as in section 401(b) of 
the Legal Certainty for Bank Products 
Act of 2000 (7 U.S.C. 27(b)). 

(g) Institution-affiliated party or IAP 
has the same meaning as in 12 U.S.C. 
1813(u)(1), (2), or (3). 
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(h) Introducing broker means any per-
son who solicits or accepts orders from 
a retail forex customer in connection 
with retail forex transactions. 

(i) Related person, when used in ref-
erence to a retail forex counterparty, 
means: 

(1) Any general partner, officer, di-
rector, or owner of ten percent or more 
of the capital stock of the retail forex 
counterparty; 

(2) An associated person or employee 
of the retail forex counterparty, if the 
retail forex counterparty is not an in-
sured depository institution; 

(3) An IAP, if the retail forex 
counterparty is an insured depository 
institution; and 

(4) Any relative or spouse of any of 
the foregoing persons, or any relative 
of such spouse, who shares the same 
home as any of the foregoing persons. 

(j) Retail foreign exchange dealer 
means any person other than a retail 
forex customer that is, or that offers to 
be, the counterparty to a retail forex 
transaction, except for a person de-
scribed in item (aa), (bb), (cc)(AA), 
(dd), or (ff) of section 2(c)(2)(B)(i)(II) of 
the Commodity Exchange Act (7 U.S.C. 
2(c)(2)(B)(i)(II)). 

(k) Retail forex account means the ac-
count of a retail forex customer, estab-
lished with a banking institution, in 
which retail forex transactions with 
the banking institution as 
counterparty are undertaken, or the 
account of a retail forex customer that 
is established in order to enter into 
such transactions. 

(l) Retail forex account agreement 
means the contractual agreement be-
tween a banking institution and a re-
tail forex customer that contains the 
terms governing the customer’s retail 
forex account with the banking institu-
tion. 

(m) Retail forex business means engag-
ing in one or more retail forex trans-
actions with the intent to derive in-
come from those transactions, either 
directly or indirectly. 

(n) Retail forex counterparty includes, 
as appropriate: 

(1) A banking institution; 
(2) A retail foreign exchange dealer; 
(3) A futures commission merchant; 
(4) An affiliated person of a futures 

commission merchant; and 

(5) A broker or dealer registered 
under section 15(b) (except paragraph 
(11) thereof) or 15C of the Securities 
Exchange Act of 1934 (15 U.S.C. 78o(b), 
78o–5) or a U.S. financial institution 
other than a banking institution, pro-
vided the counterparty is subject to a 
rule or regulation of a Federal regu-
latory agency covering retail forex 
transactions. 

(o) Retail forex customer means a cus-
tomer that is not an eligible contract 
participant, acting on his, her, or its 
own behalf and engaging in retail forex 
transactions. 

(p) Retail forex proprietary account 
means a retail forex account carried on 
the books of a banking institution for 
one of the following persons; a retail 
forex account of which 10 percent or 
more is owned by one of the following 
persons; or a retail forex account of 
which an aggregate of 10 percent or 
more of which is owned by more than 
one of the following persons: 

(1) The banking institution; 
(2) An officer, director or owner of 

ten percent or more of the capital 
stock of the banking institution; or 

(3) An employee of the banking insti-
tution, whose duties include: 

(i) The management of the banking 
institution’s business; 

(ii) The handling of the banking in-
stitution’s retail forex transactions; 

(iii) The keeping of records, including 
without limitation the software used 
to make or maintain those records, 
pertaining to the banking institution’s 
retail forex transactions; or 

(iv) The signing or co-signing of 
checks or drafts on behalf of the bank-
ing institution; 

(4) A spouse or minor dependent liv-
ing in the same household as of any of 
the foregoing persons; or 

(5) An affiliate of the banking insti-
tution; 

(q) Retail forex transaction means an 
agreement, contract, or transaction in 
foreign currency, other than an identi-
fied banking product or a part of an 
identified banking product, that is of-
fered or entered into by a banking in-
stitution with a person that is not an 
eligible contract participant and that 
is: 
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(1) A contract of sale of a commodity 
for future delivery or an option on such 
a contract; or 

(2) An option, other than an option 
executed or traded on a national secu-
rities exchange registered pursuant to 
section 6(a) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78f(a)); or 

(3) Offered or entered into on a lever-
aged or margined basis, or financed by 
a banking institution, its affiliate, or 
any person acting in concert with the 
banking institution or its affiliate on a 
similar basis, other than: 

(i) A security that is not a security 
futures product as defined in section 
1a(47) of the Commodity Exchange Act 
(7 U.S.C. 1a(47)); or 

(ii) A contract of sale that— 
(A) Results in actual delivery within 

two days; or 
(B) Creates an enforceable obligation 

to deliver between a seller and buyer 
that have the ability to deliver and ac-
cept delivery, respectively, in connec-
tion with their line of business; or 

(iii) An agreement, contract, or 
transaction that the Board determines 
is not functionally or economically 
similar to an agreement, contract, or 
transaction described in paragraph 
(p)(1) or (p)(2) of this section. 

§ 240.3 Prohibited transactions. 

(a) Fraudulent conduct prohibited. No 
banking institution or its related per-
sons may, directly or indirectly, in or 
in connection with any retail forex 
transaction: 

(1) Cheat or defraud or attempt to 
cheat or defraud any person; 

(2) Knowingly make or cause to be 
made to any person any false report or 
statement or cause to be entered for 
any person any false record; or 

(3) Knowingly deceive or attempt to 
deceive any person by any means what-
soever. 

(b) Acting as counterparty and exer-
cising discretion prohibited. A banking 
institution that has authority to cause 
retail forex transactions to be effected 
for a retail forex customer without the 
retail forex customer’s specific author-
ization may not (and an affiliate of 
such an institution may not) act as the 
counterparty for any retail forex trans-
action with that retail forex customer. 

§ 240.4 Notification. 

(a) Notification required. Before com-
mencing a retail forex business, a 
banking institution shall provide the 
Board with prior written notice in 
compliance with this section. The no-
tice will become effective 60 days after 
a complete notice is received by the 
Board, provided the Board does not re-
quest additional information or object 
in writing. In the event the Board re-
quests additional information, the no-
tice will become effective 60 days after 
all information requested by the Board 
is received by the Board unless the 
Board objects in writing. 

(b) Notification requirements. A bank-
ing institution shall provide the fol-
lowing in its written notification: 

(1) Information concerning customer 
due diligence, including without limi-
tation credit evaluations, customer ap-
propriateness, and ‘‘know your cus-
tomer’’ documentation; 

(2) The haircuts to be applied to 
noncash margin as provided in 
240.9(b)(2); 

(3) Information concerning new prod-
uct approvals; 

(4) Information on addressing con-
flicts of interest; and 

(5) A resolution by the banking insti-
tution’s Board of Directors that the 
banking institution has established 
and implemented written policies, pro-
cedures, and risk measurement and 
management systems and controls for 
the purpose of ensuring that it con-
ducts retail forex transactions in a safe 
and sound manner and in compliance 
with this part. 

(c) Treatment of existing retail forex 
businesses. A banking institution that 
is engaged in a retail forex business on 
the effective date of this part may con-
tinue to do so, until and unless the 
Board objects in writing, so long as the 
institution submits the information re-
quired to be submitted under para-
graphs (b)(1) through (5) of this section 
within 30 days of the effective date of 
this part, subject to an extension of 
time by the Board, and such additional 
information as requested by the Board 
thereafter. 

(d) Compliance with the Commodity Ex-
change Act. A banking institution that 
is engaged in a retail forex business on 
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the effective date of this part and com-
plies with paragraph (c) of this section 
shall be deemed to be acting pursuant 
to a rule or regulation described in sec-
tion 2(c)(2)(E)(ii)(I) of the Commodity 
Exchange Act (7 U.S.C. 2(c)(2)(E)(ii)(I)). 

§ 240.5 Application and closing out of 
offsetting long and short positions. 

(a) Application of purchases and sales. 
Any banking institution that— 

(1) Engages in a retail forex trans-
action involving the purchase of any 
currency for the account of any retail 
forex customer when the account of 
such retail forex customer at the time 
of such purchase has an open retail 
forex transaction for the sale of the 
same currency; 

(2) Engages in a retail forex trans-
action involving the sale of any cur-
rency for the account of any retail 
forex customer when the account of 
such retail forex customer at the time 
of such sale has an open retail forex 
transaction for the purchase of the 
same currency; 

(3) Purchases a put or call option in-
volving foreign currency for the ac-
count of any retail forex customer 
when the account of such retail forex 
customer at the time of such purchase 
has a short put or call option position 
with the same underlying currency, 
strike price, and expiration date as 
that purchased; or 

(4) Sells a put or call option involv-
ing foreign currency for the account of 
any retail forex customer when the ac-
count of such retail forex customer at 
the time of such sale has a long put or 
call option position with the same un-
derlying currency, strike price, and ex-
piration date as that sold shall: 

(i) Immediately apply such purchase 
or sale against such previously held op-
posite transaction with the same cus-
tomer; and 

(ii) Promptly furnish such retail 
forex customer with a statement show-
ing the financial result of the trans-
actions involved and the name of any 
introducing broker to the account. 

(b) Close-out against oldest open posi-
tion. In all instances in which the short 
or long position in a customer’s retail 
forex account immediately prior to an 
offsetting purchase or sale is greater 
than the quantity purchased or sold, 

the banking institution shall apply 
such offsetting purchase or sale to the 
oldest portion of the previously held 
short or long position. 

(c) Transactions to be applied as di-
rected by customer. Notwithstanding 
paragraphs (a) and (b) of this section, 
the offsetting transaction shall be ap-
plied as directed by a retail forex cus-
tomer’s specific instructions. These in-
structions may not be made by the 
banking institution or a related per-
son. 

§ 240.6 Disclosure. 
(a) Risk disclosure statement required. 

No banking institution may open or 
maintain an account for a retail forex 
customer for the purpose of engaging 
in retail forex transactions unless the 
banking institution has furnished the 
retail forex customer with a separate 
written disclosure statement con-
taining only the language set forth in 
paragraph (d) of this section and the 
disclosures required by paragraphs (e), 
(f), and (g) of this section. 

(b) Acknowledgement of risk disclosure 
statement required. The banking institu-
tion must receive from the retail forex 
customer a written acknowledgement 
signed and dated by the customer that 
the customer received and understood 
the written disclosure statement re-
quired by paragraph (a) of this section. 

(c) Placement of risk disclosure state-
ment. The disclosure statement may be 
attached to other documents as the ini-
tial page(s) of such documents and as 
the only material on such page(s). 

(d) Content of risk disclosure statement. 
The language set forth in the written 
disclosure statement required by para-
graph (a) of this section shall be as fol-
lows: 

RISK DISCLOSURE STATEMENT 

Retail forex transactions generally involve 
the leveraged trading of contracts denomi-
nated in foreign currency with a banking in-
stitution as your counterparty. Because of 
the leverage and the other risks disclosed 
here, you can rapidly lose all of the funds or 
property you give the banking institution as 
margin for such trading and you may lose 
more than you pledge as margin. You should 
be aware of and carefully consider the fol-
lowing points before determining whether 
such trading is appropriate for you. 

(1) Trading foreign currencies is a not on a 
regulated market or exchange—your banking 
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institution is your trading counterparty and 
has conflicting interests. The retail forex 
transaction you are entering into is not con-
ducted on an interbank market, nor is it 
conducted on a futures exchange subject to 
regulation by the Commodity Futures Trad-
ing Commission. The foreign currency trades 
you transact are trades with your banking 
institution as the counterparty. When you 
sell, the banking institution is the buyer. 
When you buy, the banking institution is the 
seller. As a result, when you lose money 
trading, your banking institution is making 
money on such trades, in addition to any 
fees, commissions, or spreads the banking in-
stitution may charge. 

(2) Any electronic trading platform that 
you may use for retail foreign currency 
transactions with your banking institution 
is not a regulated exchange. It is an elec-
tronic connection for accessing your banking 
institution. The terms of availability of such 
a platform are governed only by your con-
tract with your banking institution. Any 
trading platform that you may use to enter 
into off-exchange foreign currency trans-
actions is only connected to your banking 
institution. You are accessing that trading 
platform only to transact with your banking 
institution. You are not trading with any 
other entities or customers of the banking 
institution by accessing such platform. The 
availability and operation of any such plat-
form, including the consequences of the un-
availability of the trading platform for any 
reason, is governed only by the terms of your 
account agreement with the banking institu-
tion. 

(3) You may be able to offset or liquidate 
any trading positions only through your 
banking institution because the transactions 
are not made on an exchange, and your 
banking institution may set its own prices. 
Your ability to close your transactions or 
offset positions is limited to what your 
banking institution will offer to you, as 
there is no other market for these trans-
actions. Your banking institution may offer 
any prices it wishes. Your banking institu-
tion may establish its prices by offering 
spreads from third party prices, but it is 
under no obligation to do so or to continue 
to do so. Your banking institution may offer 
different prices to different customers at any 
point in time on its own terms. The terms of 
your account agreement alone govern the ob-
ligations your banking institution has to 
you to offer prices and offer offset or liqui-
dating transactions in your account and 
make any payments to you. The prices of-
fered by your banking institution may or 
may not reflect prices available elsewhere at 
any exchange, interbank, or other market 
for foreign currency. 

(4) Paid solicitors may have undisclosed 
conflicts. The banking institution may com-
pensate introducing brokers for introducing 

your account in ways that are not disclosed 
to you. Such paid solicitors are not required 
to have, and may not have, any special ex-
pertise in trading, and may have conflicts of 
interest based on the method by which they 
are compensated. You should thoroughly in-
vestigate the manner in which all such so-
licitors are compensated and be very cau-
tious in granting any person or entity au-
thority to trade on your behalf. You should 
always consider obtaining dated written con-
firmation of any information you are relying 
on from your banking institution in making 
any trading or account decisions. 

(5) Retail forex transactions are not in-
sured by the Federal Deposit Insurance Cor-
poration. 

(6) Retail forex transactions are not a de-
posit in, or guaranteed by, a banking institu-
tion. 

(7) Retail forex transactions are subject to 
investment risks, including possible loss of 
all amounts invested. 

Finally, you should thoroughly investigate 
any statements by any banking institution 
that minimize the importance of, or con-
tradict, any of the terms of this risk disclo-
sure. Such statements may indicate sales 
fraud. 

This brief statement cannot, of course, dis-
close all the risks and other aspects of trad-
ing off-exchange foreign currency with a 
banking institution. I hereby acknowledge 
that I have received and understood this risk 
disclosure statement. 

llllllllllllllllllllllll

Date 

llllllllllllllllllllllll

Signature of Customer 
(e)(1) Disclosure of profitable accounts 

ratio. Immediately following the lan-
guage set forth in paragraph (d) of this 
section, the statement required by 
paragraph (a) of this section shall in-
clude, for each of the most recent four 
calendar quarters during which the 
banking institution maintained retail 
forex customer accounts: 

(i) The total number of retail forex 
customer accounts maintained by the 
banking institution over which the 
banking institution does not exercise 
investment discretion; 

(ii) The percentage of such accounts 
that were profitable for retail forex 
customer accounts during the quarter; 
and 

(iii) The percentage of such accounts 
that were not profitable for retail forex 
customer accounts during the quarter. 

(2) Statement of profitable trades. (i) 
The banking institution’s statement of 
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profitable trades shall include the fol-
lowing legend: Past performance is not 
necessarily indicative of future results. 

(ii) Each banking institution shall 
provide, upon request, to any retail 
forex customer or prospective retail 
forex customer the total number of re-
tail forex accounts maintained by the 
banking institution for which the 
banking institution does not exercise 
investment discretion, the percentage 
of such accounts that were profitable, 
and the percentage of such accounts 
that were not profitable for each cal-
endar quarter during the most recent 
five-year period during which the bank-
ing institution maintained such ac-
counts. 

(f) Disclosure of fees and other charges. 
Immediately following the language re-
quired by paragraph (e) of this section, 
the statement required by paragraph 
(a) of this section shall include: 

(1) The amount of any fee, charge, 
spread, or commission that the bank-
ing institution may impose on the re-
tail forex customer in connection with 
a retail forex account or retail forex 
transaction; 

(2) An explanation of how the bank-
ing institution will determine the 
amount of such fees, charges, spreads, 
or commissions; and 

(3) The circumstances under which 
the banking institution may impose 
such fees, charges, spreads, or commis-
sions. 

(g) Set-off. Immediately following the 
language required by paragraph (f) of 
this section, the statement required by 
paragraph (a) of this section shall in-
clude: 

(1) A statement as to whether the 
banking institution will or will not re-
tain the right to set off obligations of 
the retail forex customer arising from 
the customer’s retail forex trans-
actions, including margin calls and 
losses, against the customer’s other as-
sets held by the banking institution; 

(2) If the banking institution states 
that it reserves its right to set off obli-
gations of the retail forex customer 
arising from the customer’s retail forex 
transactions against the customer’s 
other assets, the banking institution 
must receive from the retail forex cus-
tomer a written acknowledgement 
signed and dated by the customer that 

the customer received and understood 
the written disclosure required by 
paragraph (g)(1) of this section. 

(h) Future disclosure requirements. If, 
with regard to a retail forex customer, 
the banking institution changes any 
fee, charge, or commission required to 
be disclosed under paragraph (f) of this 
section, then the banking institution 
shall mail or deliver to the retail forex 
customer a notice of the changes at 
least 15 days prior to the effective date 
of the change. 

(i) Form of disclosure requirements. The 
disclosures required by this section 
shall be clear and conspicuous and de-
signed to call attention to the nature 
and significance of the information 
provided. 

(j) Other disclosure requirements unaf-
fected. This section does not relieve a 
banking institution from any other dis-
closure obligation it may have under 
applicable law. 

§ 240.7 Recordkeeping. 

(a) General rule. A banking institu-
tion engaging in retail forex trans-
actions shall keep full, complete and 
systematic records, together with all 
pertinent data and memoranda, of all 
transactions relating to its retail forex 
business, including: 

(1) Retail forex account records. For 
each retail forex account: 

(i) The name and address of the per-
son for whom such retail forex account 
is carried or introduced and the prin-
cipal occupation or business of the per-
son; 

(ii) The name of any other person 
guaranteeing the account or exercising 
trading control with respect to the ac-
count; 

(iii) The establishment or termi-
nation of the account; 

(iv) A means to identify the person 
who has solicited and is responsible for 
the account or assign account numbers 
in such a manner as to identify that 
person; 

(v) The funds in the account, net of 
any commissions and fees; 

(vi) The account’s net profits and 
losses on open trades; 

(vii) The funds in the account plus or 
minus the net profits and losses on 
open trades, adjusted for the net option 
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value in the case of open options posi-
tions; 

(viii) Financial ledger records that 
show separately for each retail forex 
customer all charges against and cred-
its to such retail forex customer’s ac-
count, including but not limited to re-
tail forex customer funds deposited, 
withdrawn, or transferred, and charges 
or credits resulting from losses or 
gains on closed transactions; and 

(ix) A list of all retail forex trans-
actions executed for the account, with 
the details specified in paragraph (a)(2) 
of this section. 

(2) Retail forex transaction records. For 
each retail forex transaction: 

(i) The date and time the banking in-
stitution received the order; 

(ii) The price at which the banking 
institution placed the order, or, in the 
case of an option, the premium that 
the retail forex customer paid; 

(iii) The customer account identifica-
tion information; 

(iv) The currency pair; 
(v) The size or quantity of the order; 
(vi) Whether the order was a buy or 

sell order; 
(vii) The type of order, if the order 

was not a market order; 
(viii) The size and price at which the 

order is executed, or in the case of an 
option, the amount of the premium 
paid for each option purchased, or the 
amount credited for each option sold; 

(ix) For options, whether the option 
is a put or call, expiration date, quan-
tity, underlying contract for future de-
livery or underlying physical, strike 
price, and details of the purchase price 
of the option, including premium, 
mark-up, commission, and fees; 

(x) For futures, the delivery date; and 
(xi) If the order was made on a trad-

ing platform: 
(A) The price quoted on the trading 

platform when the order was placed, or, 
in the case of an option, the premium 
quoted; 

(B) The date and time the order was 
transmitted to the trading platform; 
and 

(C) The date and time the order was 
executed. 

(3) Price changes on a trading platform. 
If a trading platform is used, daily logs 
showing each price change on the plat-
form, the time of the change to the 

nearest second, and the trading volume 
at that time and price. 

(4) Methods or algorithms. Any method 
or algorithm used to determine the bid 
or asked price for any retail forex 
transaction or the prices at which cus-
tomers orders are executed, including, 
but not limited to, any mark-ups, fees, 
commissions or other items which af-
fect the profitability or risk of loss of 
a retail forex customer’s transaction. 

(5) Daily records which show for each 
business day complete details of: 

(i) All retail forex transactions that 
are futures transactions executed on 
that day, including the date, price, 
quantity, market, currency pair, deliv-
ery date, and the person for whom such 
transaction was made; 

(ii) All retail forex transactions that 
are option transactions executed on 
that day, including the date, whether 
the transaction involved a put or call, 
the expiration date, quantity, currency 
pair, delivery date, strike price, details 
of the purchase price of the option, in-
cluding premium, mark-up, commis-
sion and fees, and the person for whom 
the transaction was made; and 

(iii) All other retail forex trans-
actions executed on that day for such 
account, including the date, price, 
quantity, currency and the person for 
whom such transaction was made. 

(6) Other records. Written acknowl-
edgements of receipt of the risk disclo-
sure statement required by § 240.6(b), 
offset instructions pursuant to 
§ 240.5(c), records required under para-
graphs (b) through (f) of this section, 
trading cards, signature cards, street 
books, journals, ledgers, payment 
records, copies of statements of pur-
chase, and all other records, data and 
memoranda that have been prepared in 
the course of the banking institution’s 
retail forex business. 

(b) Ratio of profitable accounts. (1) 
With respect to its active retail forex 
customer accounts over which it did 
not exercise investment discretion and 
that are not retail forex proprietary 
accounts open for any period of time 
during the quarter, a banking institu-
tion shall prepare and maintain on a 
quarterly basis (calendar quarter): 

(i) A calculation of the percentage of 
such accounts that were profitable; 

VerDate Sep<11>2014 09:22 Feb 09, 2023 Jkt 259038 PO 00000 Frm 00266 Fmt 8010 Sfmt 8010 Q:\12\12V4.TXT PC31sf
ra

tti
ni

 o
n 

LA
P

JZ
K

W
1R

2 
w

ith
 $

$_
JO

B



257 

Federal Reserve System § 240.7 

(ii) A calculation of the percentage of 
such accounts that were not profitable; 
and 

(iii) Data supporting the calculations 
described in paragraphs (b)(1)(i) and 
(b)(1)(ii) of this section. 

(2) In calculating whether a retail 
forex account was profitable or not 
profitable during the quarter, the 
banking institution shall compute the 
realized and unrealized gains or losses 
on all retail forex transactions carried 
in the retail forex account at any time 
during the quarter, and subtract all 
fees, commissions, and any other 
charges posted to the retail forex ac-
count during the quarter, and add any 
interest income and other income or 
rebates credited to the retail forex ac-
count during the quarter. All deposits 
and withdrawals of funds made by the 
retail forex customer during the quar-
ter must be excluded from the com-
putation of whether the retail forex ac-
count was profitable or not profitable 
during the quarter. Computations that 
result in a zero or negative number 
shall be considered a retail forex ac-
count that was not profitable. Com-
putations that result in a positive 
number shall be considered a retail 
forex account that was profitable. 

(3) A retail forex account shall be 
considered ‘‘active’’ for purposes of 
paragraph (b)(1) of this section if and 
only if, for the relevant calendar quar-
ter, a retail forex transaction was exe-
cuted in that account or the retail 
forex account contained an open posi-
tion resulting from a retail forex trans-
action. 

(c) Records related to possible violations 
of law. A banking institution engaging 
in retail forex transactions shall make 
a record of all communications re-
ceived by the banking institution or its 
related persons concerning facts giving 
rise to possible violations of law re-
lated to the banking institution’s re-
tail forex business. The record shall 
contain: the name of the complainant, 
if provided; the date of the communica-
tion; the relevant agreement, contract, 
or transaction; the substance of the 
communication; and the name of the 
person who received the communica-
tion and the final disposition of the 
matter. 

(d) Records for noncash margin. A 
banking institution shall maintain a 
record of all noncash margin collected 
pursuant to § 240.9. The record shall 
show separately for each retail forex 
customer: 

(1) A description of the securities or 
property received; 

(2) The name and address of such re-
tail forex customer; 

(3) The dates when the securities or 
property were received; 

(4) The identity of the depositories or 
other places where such securities or 
property are segregated or held, if ap-
plicable; 

(5) The dates on which the banking 
institution placed or removed such se-
curities or property into or from such 
depositories; and 

(6) The dates of return of such securi-
ties or property to such retail forex 
customer, or other disposition thereof, 
together with the facts and cir-
cumstances of such other disposition. 

(e) Order tickets. (1) Except as pro-
vided in paragraph (e)(2) of this sec-
tion, immediately upon the receipt of a 
retail forex transaction order, a bank-
ing institution shall prepare an order 
ticket for the order (whether 
unfulfilled, executed or canceled). The 
order ticket shall include: 

(i) Account identification (account or 
customer name with which the retail 
forex transaction was effected); 

(ii) Order number; 
(iii) Type of order (market order, 

limit order, or subject to special in-
structions); 

(iv) Date and time, to the nearest 
minute, the retail forex transaction 
order was received (as evidenced by 
timestamp or other timing device); 

(v) Time, to the nearest minute, the 
retail forex transaction order was exe-
cuted; and 

(vi) Price at which the retail forex 
transaction was executed. 

(2) Post-execution allocation of bunched 
orders. Specific identifiers for retail 
forex accounts included in bunched or-
ders need not be recorded at time of 
order placement or upon report of exe-
cution as required under paragraph 
(e)(1) of this section if the following re-
quirements are met: 

(i) The banking institution placing 
and directing the allocation of an order 
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eligible for post-execution allocation 
has been granted written investment 
discretion with regard to participating 
customer accounts and makes the fol-
lowing information available to cus-
tomers upon request: 

(A) The general nature of the post- 
execution allocation methodology the 
banking institution will use; 

(B) Whether the banking institution 
has any interest in accounts which 
may be included with customer ac-
counts in bunched orders eligible for 
post-execution allocation; and 

(C) Summary or composite data suffi-
cient for that customer to compare the 
customer’s results with those of other 
comparable customers and, if applica-
ble, any account in which the banking 
institution has an interest. 

(ii) Post-execution allocations are 
made as soon as practicable after the 
entire transaction is executed; 

(iii) Post-execution allocations are 
fair and equitable, with no account or 
group of accounts receiving consist-
ently favorable or unfavorable treat-
ment; and 

(iv) The post-execution allocation 
methodology is sufficiently objective 
and specific to permit the Board to 
verify fairness of the allocations using 
that methodology. 

(f) Record of monthly statements and 
confirmations. A banking institution 
shall retain a copy of each monthly 
statement and confirmation required 
by § 240.10. 

(g) Form of record and manner of main-
tenance. The records required by this 
section must clearly and accurately re-
flect the information required and pro-
vide an adequate basis for the audit of 
the information. A banking institution 
must create and maintain audio re-
cordings of oral orders and oral offset 
instructions. Record maintenance may 
include the use of automated or elec-
tronic records provided that the 
records are easily retrievable, and 
readily available for inspection. 

(h) Length of maintenance. A banking 
institution shall keep each record re-
quired by this section for at least five 
years from the date the record is cre-
ated. 

§ 240.8 Capital requirements. 

(a) Capital required for a state member 
bank. A banking institution defined in 
section 240.2(b)(1) offering or entering 
into retail forex transactions must be 
well-capitalized as defined in section 
208.43 of Regulation H (12 CFR 208.43). 

(b) Capital required for an uninsured 
state-licensed branch of a foreign bank. A 
banking institution defined in 
§ 240.2(b)(2) offering or entering into re-
tail forex transactions must be well- 
capitalized under the capital rules 
made applicable to it pursuant to 
§ 225.2(r)(3) of Regulation Y (12 CFR 
225.2(r)(3)). 

(c) Capital required for financial hold-
ing companies and bank holding compa-
nies. A banking institution defined in 
§ 240.2(b)(3) or (4) offering or entering 
into retail forex transactions must be 
well-capitalized as defined in § 225.2(r) 
of Regulation Y (12 CFR 225.2(r)). 

(d) Capital required for savings and 
loan holding companies. A banking insti-
tution defined in § 240.2(b)(5) offering or 
entering into retail forex transactions 
must be well-capitalized as defined in 
§ 238.2(s) of Regulation LL (12 CFR 
238.2(s)). 

(e) Capital required for an agreement 
corporation or Edge Act corporation. A 
banking institution defined in 
§ 240.2(b)(6) or (7) offering or entering 
into retail forex transactions must 
maintain capital in compliance with 
the capital adequacy guidelines that 
are made applicable to an Edge cor-
poration engaged in banking pursuant 
to § 211.12 (c)(2) of Regulation K (12 CFR 
211.12(c)(2)). 

§ 240.9 Margin requirements 

(a) Margin required. A banking insti-
tution engaging, or offering to engage, 
in retail forex transactions must col-
lect from each retail forex customer an 
amount of margin not less than: 

(1) Two percent of the notional value 
of the retail forex transaction for 
major currency pairs and 5 percent of 
the notional value of the retail forex 
transaction for all other currency 
pairs; 

(2) For short options, 2 percent for 
major currency pairs and 5 percent for 
all other currency pairs of the notional 
value of the retail forex transaction, 
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plus the premium received by the re-
tail forex customer; or 

(3) For long options, the full pre-
mium charged and received by the 
banking institution. 

(b)(1) Form of margin. Margin col-
lected under paragraph (a) of this sec-
tion or pledged by a retail forex cus-
tomer for retail forex transactions in 
excess of the requirements of para-
graph (a) of this section must be in the 
form of cash or the following financial 
instruments: 

(i) Obligations of the United States 
and obligations fully guaranteed as to 
principal and interest by the United 
States; 

(ii) General obligations of any State 
or of any political subdivision thereof; 

(iii) General obligations issued or 
guaranteed by any enterprise, as de-
fined in 12 U.S.C. 4502(10); 

(iv) Certificates of deposit issued by 
an insured depository institution, as 
defined in section 3(c)(2) of the Federal 
Deposit Insurance Act (12 U.S.C. 
1813(c)(2)); 

(v) Commercial paper; 
(vi) Corporate notes or bonds; 
(vii) General obligations of a sov-

ereign nation; 
(viii) Interests in money market mu-

tual funds; and 
(ix) Such other financial instruments 

as the Board deems appropriate. 
(2) Haircuts. A banking institution 

shall establish written policies and pro-
cedures that include: 

(i) Haircuts for noncash margin col-
lected under this section; and 

(ii) Annual evaluation, and, if appro-
priate, modification of the haircuts. 

(c) Major currencies. (1) for the pur-
poses of paragraphs (a)(1) and (a)(2) of 
this section, major currency means: 

(i) United States Dollar (USD) 
(ii) Canadian Dollar (CAD) 
(iii) Euro (EUR) 
(iv) United Kingdom Pound (GBP) 
(v) Japanese Yen (JPY) 
(vi) Swiss Franc (CHF) 
(vii) New Zealand Dollar (NZD) 
(viii) Australian Dollar (AUD) 
(ix) Swedish Kronor (SEK) 
(x) Danish Kroner (DKK) 
(xi) Norwegian Krone (NOK), and 
(xii) Any other currency as deter-

mined by the Board. 

(d) Margin calls; liquidation of position. 
For each retail forex customer, at least 
once per day, a banking institution 
shall: 

(1) Mark the value of the retail forex 
customer’s open retail forex positions 
to market; 

(2) Mark the value of the margin col-
lected under this section from the re-
tail forex customer to market; 

(3) Determine whether, based on the 
marks in paragraphs (d)(1) and (d)(2) of 
this section, the banking institution 
has collected margin from the retail 
forex customer sufficient to satisfy the 
requirements of this section; and 

(4) If, pursuant to paragraph (d)(3) of 
this section, the banking institution 
determines that it has not collected 
margin from the retail forex customer 
sufficient to satisfy the requirements 
of this section then, within a reason-
able period of time, the banking insti-
tution shall either: 

(i) Collect margin from the retail 
forex customer sufficient to satisfy the 
requirements of this section; or 

(ii) Liquidate the retail forex cus-
tomer’s retail forex transactions. 

§ 240.10 Required reporting to cus-
tomers. 

(a) Monthly statements. Each banking 
institution must promptly furnish to 
each retail forex customer, as of the 
close of the last business day of each 
month or as of any regular monthly 
date selected, except for accounts in 
which there are neither open positions 
at the end of the statement period nor 
any changes to the account balance 
since the prior statement period, but in 
any event not less frequently than once 
every three months, a statement that 
clearly shows: 

(1) For each retail forex customer: 
(i) The open retail forex transactions 

with prices at which acquired; 
(ii) The net unrealized profits or 

losses in all open retail forex trans-
actions marked to the market; 

(iii) Any money, securities or other 
property held as margin for retail forex 
transactions; and 

(iv) A detailed accounting of all fi-
nancial charges and credits to the re-
tail forex customer’s retail forex ac-
counts during the monthly reporting 
period, including: money, securities, or 
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property received from or disbursed to 
such customer; realized profits and 
losses; and fees, charges, and commis-
sions. 

(2) For each retail forex customer en-
gaging in retail forex transactions that 
are options: 

(i) All such options purchased, sold, 
exercised, or expired during the month-
ly reporting period, identified by un-
derlying retail forex transaction or un-
derlying currency, strike price, trans-
action date, and expiration date; 

(ii) The open option positions carried 
for such customer and arising as of the 
end of the monthly reporting period, 
identified by underlying retail forex 
transaction or underlying currency, 
strike price, transaction date, and ex-
piration date; 

(iii) All such option positions marked 
to the market and the amount each po-
sition is in the money, if any; 

(iv) Any money, securities or other 
property held as margin for retail forex 
transactions; and 

(v) A detailed accounting of all finan-
cial charges and credits to the retail 
forex customer’s retail forex accounts 
during the monthly reporting period, 
including: money, securities, or prop-
erty received from or disbursed to such 
customer; realized profits and losses; 
premiums and mark-ups; and fees, 
charges, and commissions. 

(b) Confirmation statement. Each bank-
ing institution must, not later than the 
next business day after any retail forex 
transaction, send: 

(1) To each retail forex customer, a 
written confirmation of each retail 
forex transaction caused to be executed 
by it for the customer, including offset-
ting transactions executed during the 
same business day and the rollover of 
an open retail forex transaction to the 
next business day; 

(2) To each retail forex customer en-
gaging in forex option transactions, a 
written confirmation of each forex op-
tion transaction, containing at least 
the following information: 

(i) The retail forex customer’s ac-
count identification number; 

(ii) A separate listing of the actual 
amount of the premium, as well as 
each mark-up thereon, if applicable, 
and all other commissions, costs, fees 

and other charges incurred in connec-
tion with the forex option transaction; 

(iii) The strike price; 
(iv) The underlying retail forex 

transaction or underlying currency; 
(v) The final exercise date of the 

forex option purchased or sold; and 
(vi) The date the forex option trans-

action was executed. 
(3) To each retail forex customer en-

gaging in forex option transactions, 
upon the expiration or exercise of any 
option, a written confirmation state-
ment thereof, which statement shall 
include the date of such occurrence, a 
description of the option involved, and, 
in the case of exercise, the details of 
the retail forex or physical currency 
position which resulted therefrom in-
cluding, if applicable, the final trading 
date of the retail forex transaction un-
derlying the option. 

(c) Notwithstanding the provisions of 
paragraphs (b)(1) through (3) of this 
section, a retail forex transaction that 
is caused to be executed for a pooled in-
vestment vehicle that engages in retail 
forex transactions need be confirmed 
only to the operator of such pooled in-
vestment vehicle. 

(d) Controlled accounts. With respect 
to any account controlled by any per-
son other than the retail forex cus-
tomer for whom such account is car-
ried, each banking institution shall 
promptly furnish in writing to such 
other person the information required 
by paragraphs (a) and (b) of this sec-
tion. 

(e) Introduced accounts. Each state-
ment provided pursuant to the provi-
sions of this section must, if applica-
ble, show that the account for which 
the banking institution was introduced 
by an introducing broker and the name 
of the introducing broker. 

§ 240.11 Unlawful representations. 
(a) No implication or representation of 

limiting losses. No banking institution 
engaged in retail foreign exchange 
transactions or its related persons may 
imply or represent that it will, with re-
spect to any retail customer forex ac-
count, for or on behalf of any person: 

(1) Guarantee such person or account 
against loss; 

(2) Limit the loss of such person or 
account; or 
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(3) Not call for or attempt to collect 
margin as established for retail forex 
customers. 

(b) No implication of representation of 
engaging in prohibited acts. No banking 
institution or its related persons may 
in any way imply or represent that it 
will engage in any of the acts or prac-
tices described in paragraph (a) of this 
section. 

(c) No Federal government endorsement. 
No banking institution or its related 
persons may represent or imply in any 
manner whatsoever that any retail 
forex transaction or retail forex prod-
uct has been sponsored, recommended, 
or approved by the Board, the Federal 
government, or any agency thereof. 

(d) Assuming or sharing of liability from 
bank error. This section shall not be 
construed to prevent a banking institu-
tion from assuming or sharing in the 
losses resulting from the banking insti-
tution’s error or mishandling of a re-
tail forex transaction. 

(e) Certain guaranties unaffected. This 
section shall not affect any guarantee 
entered into prior to the effective date 
of this part, but this section shall 
apply to any extension, modification or 
renewal thereof entered into after such 
date. 

§ 240.12 Authorization to trade. 
(a) Specific authorization required. No 

banking institution may directly or in-
directly effect a retail forex trans-
action for the account of any retail 
forex customer unless, before the 
transaction occurs, the retail forex 
customer specifically authorized the 
banking institution to effect the retail 
forex transaction. 

(b) A retail forex transaction is ‘‘spe-
cifically authorized’’ for purposes of 
this section if the retail forex customer 
specifies: 

(1) The precise retail forex trans-
action to be effected; 

(2) The exact amount of the foreign 
currency to be purchased or sold; and 

(3) In the case of an option, the iden-
tity of the foreign currency or contract 
that underlies the option. 

§ 240.13 Trading and operational 
standards. 

(a) Internal rules, procedures, and con-
trols required. A banking institution en-

gaging in retail forex transactions 
shall establish and implement internal 
rules, procedures, and controls de-
signed, at a minimum, to: 

(1) Ensure, to the extent reasonable, 
that each order received from a retail 
forex customer that is executable at or 
near the price that the banking insti-
tution has quoted to the customer is 
entered for execution before any order 
in any retail forex transaction for: 

(i) A proprietary account; 
(ii) An account in which a related 

person has an interest, or any account 
for which such a related person may 
originate orders without the prior spe-
cific consent of the account owner, if 
the related person has gained knowl-
edge of the retail forex customer’s 
order prior to the transmission of an 
order for a proprietary account; 

(iii) An account in which a related 
person has an interest, if the related 
person has gained knowledge of the re-
tail forex customer’s order prior to the 
transmission of an order for a propri-
etary account; or 

(iv) An account in which a related 
person may originate orders without 
the prior specific consent of the ac-
count owner, if the related person has 
gained knowledge of the retail forex 
customer’s order prior to the trans-
mission of an order for a proprietary 
account; 

(2) Prevent banking institution re-
lated persons from placing orders, di-
rectly or indirectly, with another per-
son in a manner designed to cir-
cumvent the provisions of paragraph 
(a)(1) of this section; and 

(3) Fairly and objectively establish 
settlement prices for retail forex trans-
actions. 

(b) Disclosure of retail forex trans-
actions. No banking institution engag-
ing in retail forex transactions may 
disclose that an order of another per-
son is being held by the banking insti-
tution, unless the disclosure is nec-
essary to the effective execution of 
such order or the disclosure is made at 
the request of the Board. 

(c) Handling of retail forex accounts of 
related persons of retail forex counterpar-
ties. No banking institution engaging 
in retail forex transactions shall know-
ingly handle the retail forex account of 
any related person of another retail 
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forex counterparty unless the banking 
institution: 

(1) Receives written authorization 
from a person designated by such other 
retail forex counterparty with respon-
sibility for the surveillance over such 
account; 

(2) Prepares immediately upon re-
ceipt of an order for the account a 
written record of the order, including 
the account identification and order 
number, and records thereon to the 
nearest minute, by time-stamp or 
other timing device, the date and time 
the order is received; and 

(3) Transmits on a regular basis to 
the other retail forex counterparty 
copies of all statements for the account 
and of all written records prepared 
upon the receipt of orders for the ac-
count pursuant to paragraph (c)(2) of 
this section. 

(d) Related person of banking institu-
tion establishing account at another retail 
forex counterparty. No related person of 
a banking institution working in the 
banking institution’s retail forex busi-
ness may have an account, directly or 
indirectly, with another retail forex 
counterparty unless the other retail 
forex counterparty: 

(1) Receives written authorization to 
open and maintain the account from a 
person designated by the banking insti-
tution of which it is a related person 
with responsibility for the surveillance 
over the account pursuant to para-
graph (a)(2) of this section; 

(2) Prepares immediately upon re-
ceipt of an order for the account a 
written record of the order, including 
the account identification and order 
number, and records thereon to the 
nearest minute, by time-stamp or 
other timing device, the date and time 
the order is received; and 

(3) Transmits on a regular basis to 
the banking institution copies of all 
statements for the account and of all 
written records prepared by the other 
retail forex counterparty upon receipt 
of orders for such account pursuant to 
paragraph (d)(2) of this section. 

(e) Prohibited trading practices. No 
banking institution engaging in retail 
forex transactions may: 

(1) Enter into a retail forex trans-
action, to be executed pursuant to a 
market or limit order at a price that is 

not at or near the price at which other 
retail forex customers, during that 
same time period, have executed retail 
forex transactions with the banking in-
stitution; 

(2) Adjust or alter prices for a retail 
forex transaction after the transaction 
has been confirmed to the retail forex 
customer; 

(3) Provide a retail forex customer a 
new bid price for a retail forex trans-
action that is higher than its previous 
bid without providing a new asked 
price that is also higher than its pre-
vious asked price by a similar amount; 

(4) Provide a retail forex customer a 
new bid price for a retail forex trans-
action that is lower than its previous 
bid without providing a new asked 
price that is also lower than its pre-
vious asked price by a similar amount; 
or 

(5) Establish a new position for a re-
tail forex customer (except one that 
offsets an existing position for that re-
tail forex customer) where the banking 
institution holds outstanding orders of 
other retail forex customers for the 
same currency pair at a comparable 
price. 

§ 240.14 Supervision. 
(a) Supervision by the banking institu-

tion. A banking institution engaging in 
retail forex transactions shall dili-
gently supervise the handling by its of-
ficers, employees, and agents (or per-
sons occupying a similar status or per-
forming a similar function) of all retail 
forex accounts carried, operated, or ad-
vised by the banking institution and 
all activities of its officers, employees, 
and agents (or persons occupying a 
similar status or performing a similar 
function) relating to its retail forex 
business. 

(b) Supervision by officers, employees, 
or agents. An officer, employee, or 
agent of a banking institution must 
diligently supervise his or her subordi-
nates’ handling of all retail forex ac-
counts at the banking institution and 
all the subordinates’ activities relating 
to the banking institution’s retail 
forex business. 

§ 240.15 Notice of transfers. 
(a) Prior notice generally required. Ex-

cept as provided in paragraph (b) of 
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this section, a banking institution 
must provide a retail forex customer 
with 30 days’ prior notice of any as-
signment of any position or transfer of 
any account of the retail forex cus-
tomer. The notice must include a 
statement that the retail forex cus-
tomer is not required to accept the pro-
posed assignment or transfer and may 
direct the banking institution to liq-
uidate the positions of the retail forex 
customer or transfer the account to a 
retail forex counterparty of the retail 
forex customer’s selection. 

(b) Exceptions. The requirements of 
paragraph (a) of this section shall not 
apply to transfers: 

(1) Requested by the retail forex cus-
tomer; 

(2) Made by the Federal Deposit In-
surance Corporation as receiver or con-
servator under the Federal Deposit In-
surance Act or other law; or 

(3) Otherwise authorized by applica-
ble law. 

(c) Obligations of transferee banking in-
stitution. A banking institution to 
which retail forex accounts or posi-
tions are assigned or transferred under 
paragraph (a) of this section must pro-
vide to the affected retail forex cus-
tomers the risk disclosure statements 
and forms of acknowledgment required 
by this part and receive the required 
signed acknowledgments within sixty 
days of such assignments or transfers. 
This requirement shall not apply if the 
banking institution has clear written 
evidence that the retail forex customer 
has received and acknowledged receipt 
of the required disclosure statements. 

§ 240.16 Customer dispute resolution. 
(a) No banking institution shall enter 

into any agreement or understanding 
with a retail forex customer in which 
the customer agrees, prior to the time 
a claim or grievance arises, to submit 
any claim or grievance regarding any 
retail forex transaction or disclosure to 
any settlement procedure. 

(b) Election of forum. (1) Within 10 
business days after the receipt of no-
tice from the retail forex customer 
that the customer intends to submit a 
claim to arbitration, the banking insti-
tution shall provide the customer with 
a list of persons qualified in dispute 
resolution. 

(2) The customer must, within 45 
days after receipt of such list, notify 
the banking institution of the person 
selected. The customer’s failure to pro-
vide such notice shall give the banking 
institution the right to select a person 
from the list. 

(c) Enforceability. A dispute settle-
ment procedure may require parties 
using the procedure to agree, under ap-
plicable state law, submission agree-
ment, or otherwise, to be bound by an 
award rendered in the procedure if the 
agreement to submit the claim or 
grievance to the procedure was made 
after the claim or grievance arose. Any 
award so rendered by the procedure 
will be enforceable in accordance with 
applicable law. 

(d) Time limits for submission of claims. 
The dispute settlement procedure used 
by the parties may not include any un-
reasonably short limitation period 
foreclosing submission of a customer’s 
claims or grievances or counterclaims. 

(e) Counterclaims. A procedure for the 
settlement of a retail forex customer’s 
claims or grievances against a banking 
institution or employee thereof may 
permit the submission of a counter-
claim in the procedure by a person 
against whom a claim or grievance is 
brought if the counterclaim: 

(1) Arises out of the transaction or 
occurrence that is the subject of the re-
tail forex customer’s claim or griev-
ance; and 

(2) Does not require for adjudication 
the presence of essential witnesses, 
parties, or third persons over which the 
settlement process lacks jurisdiction. 

(f) Cross-border transactions. This sec-
tion shall not apply to transactions 
within the scope of sections 202, 302, 
and 305 of the Federal Arbitration Act 
(9 U.S.C. 202, 302, and 305). 

§ 240.17 Reservation of authority. 
The Board may modify the disclo-

sure, recordkeeping, capital and mar-
gin, reporting, business conduct, docu-
mentation, or other standards or re-
quirements under this part for a spe-
cific retail forex transaction or a class 
of retail forex transactions if the Board 
determines that the modification is 
consistent with safety and soundness 
and the protection of retail forex cus-
tomers. 
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