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(6) All obligations under the contract
shall be terminated, except to the ex-
tent determined that continuation of
the contract is necessary to the contin-
ued operation of the mutual holding
company—

(i) By the Board, at the time the Fed-
eral Deposit Insurance Corporation en-
ters into an agreement to provide as-
sistance to or on behalf of the sub-
sidiary savings association under the
authority contained in 13(c) of the Fed-
eral Deposit Insurance Act; or

(ii) By the Board, at the time the
Board approves a supervisory merger
to resolve problems related to oper-
ation of the mutual holding company
or when the mutual holding company
is determined by the Board to be in an
unsafe or unsound condition.

Subpart E—Conversions From
Mutual to Stock Form

§239.50 Purpose and scope.

(a) General. This subpart governs how
a mutual holding company may con-
vert from the mutual to the stock form
of ownership. This subpart supersedes
all inconsistent charter and bylaw pro-
visions of mutual holding companies
converting to stock form.

(b) Prescribed forms. A mutual holding
company must use the forms prescribed
under this subpart and provide such in-
formation as the Board may require
under the forms by regulation or other-
wise. The forms required under this
subpart include: Form AC (Application
for Conversion); Form PS (Proxy
Statement); Form OC (Offering Cir-
cular); and Form OF (Order Form).

(c) Waivers. The Board may waive any
requirement of this subpart or a provi-
sion in any prescribed form. To obtain
a waiver, a mutual holding company
must file a written request with the
Board that:

(1) Specifies the requirement(s) or
provision(s) that the mutual holding
company wants the Board to waive;

(2) Demonstrates that the waiver is
equitable; is not detrimental to the
mutual holding company, mutual
members, or other mutual holding
companies or savings associations; and
is not contrary to the public interest;
and
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(3) Includes an opinion of counsel
demonstrating that applicable law does
not conflict with the waiver of the re-
quirement or provision.

§239.51 Acquiring another insured
stock depository institution as part
of a conversion.

When a mutual holding company con-
verts to stock form, the subsidiary sav-
ings association may acquire for cash
or stock another insured depository in-
stitution that is already in the stock
form of ownership.

§239.52 Definitions.

The following definitions apply to
this subpart and the forms prescribed
under this subpart:

(a) Association members or members are
persons who, under applicable law, are
eligible to vote at the meeting on con-
version.

(b) Eligibility record date is the date
for determining eligible account hold-
ers. The eligibility record date must be
at least one year before the date that
the board of directors adopts the plan
of conversion.

(c) Eligible account holders are any
persons holding qualifying deposits on
the eligibility record date.

(d) IRS is the United States Internal
Revenue Service.

(e) Local community includes:

(1) Every county, parish, or similar
governmental subdivision in which the
mutual holding company has a home or
branch office;

(2) Each county’s, parish’s, or sub-
division’s metropolitan statistical
area;

(3) All zip code areas in the mutual
holding company’s Community Rein-
vestment Act assessment area; and

(4) Any other area or category the
mutual holding company sets out in its
plan of conversion, as approved by the
Board.

(f) Mutual holding company has the
same meaning in this subpart as that
term is given in subpart A. For pur-
poses of this subpart, references to mu-
tual holding company shall also in-
clude a resulting stock holding com-
pany, where applicable.

(g) Offer, offer to sell, or offer for sale
is an attempt or offer to dispose of, or
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a solicitation of an offer to buy, a secu-
rity or interest in a security for value.
Preliminary mnegotiations or agree-
ments with an underwriter, or among
underwriters who are or will be in priv-
ity of contract with the mutual hold-
ing company or resulting stock holding
company, are not offers, offers to sell,
or offers for sale.

(h) Proxy soliciting material includes a
proxy statement, form of proxy, or
other written or oral communication
regarding the conversion.

(i) Purchase or buy includes every
contract to acquire a security or inter-
est in a security for value.

() Qualifying deposit is the total bal-
ance in an account holder’s savings ac-
counts at the close of business on the
eligibility or supplemental eligibility
record date. The mutual holding com-
pany’s plan of conversion may provide
that only savings accounts with total
deposit balances of $560 or more will
qualify.

(k) Resulting stock holding company
means the stock savings and loan hold-
ing company that is issuing stock in
connection with conversion of a mu-
tual holding company pursuant to this
subpart.

(1) Sale or sell includes every contract
to dispose of a security or interest in a
security for value. An exchange of se-
curities in a merger or acquisition ap-
proved by the Board is not a sale.

(m) Solicitation and solicit is a request
for a proxy, whether or not accom-
panied by or included in a form of
proxy; a request to execute, not exe-
cute, or revoke a proxy; or the fur-
nishing of a form of proxy or other
communication reasonably calculated
to cause the members to procure, with-
hold, or revoke a proxy. Solicitation or
solicit does not include providing a
form of proxy at the unsolicited re-
quest of a member, the acts required to
mail communications for members, or
ministerial acts performed on behalf of
a person soliciting a proxy.

(n) Subscription offering is the offering
of shares through nontransferable sub-
scription rights to:

(1) Eligible account holders under
§239.59(h);

(2) Tax-qualified employee
ownership plans under §239.59(m);

stock
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(3) Supplemental eligible account
holders under §239.59(h); and

(4) Other voting members
§239.59(j).

(0) Supplemental eligibility record date
is the date for determining supple-
mental eligible account holders. The
supplemental eligibility record date is
the last day of the calendar quarter be-
fore the Board approves the conversion
and will occur only if the Board has
not approved the conversion within 15
months of the eligibility record date.

(p) Supplemental eligible account hold-
ers are any persons, except officers, di-
rectors, and their associates of the mu-
tual holding company or subsidiary
savings association, holding qualifying
deposits on the supplemental eligi-
bility record date.

(a) Underwriter is any person who pur-
chases any securities from the mutual
holding company or resulting stock
holding company with a view to dis-
tributing the securities, offers or sells
securities for the mutual stock holding
company or resulting stock holding
company in connection with the securi-
ties’ distribution, or participates or
has a direct or indirect participation in
the direct or indirect underwriting of
any such undertaking. Underwriter
does not include a person whose inter-
est is limited to a usual and customary
distributor’s or seller’s commission
from an underwriter or dealer.

under

§239.53 Prior to conversion.

(a) Pre-filing meeting and consultation.
(1) The mutual holding company’s
board, or a subcommittee of the board,
may meet with the staff of the appro-
priate Reserve Bank or Board staff be-
fore the mutual holding company’s
board of directors votes on the plan of
conversion. At that meeting the mu-
tual holding company may provide the
Reserve Bank or Board staff with a
written strategic plan that outlines the
objectives of the proposed conversion
and the intended use of the conversion
proceeds.

(2) The mutual holding company
should also consult with the Board or
appropriate Reserve Bank before it
files its application for conversion. The
Reserve Bank or Board will discuss the
information that the mutual holding
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company must include in the applica-
tion for conversion, general issues that
the mutual holding company may con-
front in the conversion process, and
any other pertinent issues.

(b) Business plan. (1) Prior to filing an
application for conversion, the mutual
holding company must adopt a busi-
ness plan reflecting the mutual holding
company’s intended plans for deploy-
ment of the proposed conversion pro-
ceeds. The business plan is required,
under §239.55(b), to be included in the
mutual holding company’s conversion
application. At a minimum, the busi-
ness plan must address:

(i) The subsidiary savings associa-
tion’s projected operations and activi-
ties for three years following the con-
version. The business plan must de-
scribe how the conversion proceeds will
be deployed at the savings association
(and holding company, if applicable),
what opportunities are available to
reasonably achieve the planned deploy-
ment of conversion proceeds in the rel-
evant proposed market areas, and how
its deployment will provide a reason-
able return on investment commensu-
rate with investment risk, investor ex-
pectations, and industry norms, by the
final year of the business plan. The
business plan must include three years
of projected financial statements. The
business plan must provide that the
subsidiary savings associations receive
at least 50 percent of the net conver-
sion proceeds. The Board may require
that a larger percentage of proceeds be
contributed to the subsidiary savings
associations.

(ii) The mutual holding company’s
plan for deploying conversion proceeds
to meet credit and lending needs in the
proposed market areas. The Board
strongly discourages business plans
that provide for a substantial invest-
ment in mortgage securities or other
securities, except as an interim meas-
ure to facilitate orderly, prudent de-
ployment of proceeds during the three
years following the conversion, or as
part of a properly managed leverage
strategy.

(iii) The risks associated with the
plan for deployment of conversion pro-
ceeds, and the effect of this plan on
management resources, staffing, and
facilities.
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(iv) The expertise of the mutual hold-
ing company and saving association
subsidiary’s management and board of
directors, or that the mutual holding
company has planned for adequate
staffing and controls to prudently man-
age the growth, expansion, new invest-
ment, and other operations and activi-
ties proposed in its business plan.

(2) The mutual holding company may
not project returns of capital or special
dividends in any part of the business
plan. A newly converted company may
not plan on stock repurchases in the
first year of the business plan.

(c) Management and board review of
business plan. (1) The chief executive of-
ficer and members of the board of di-
rectors of the mutual holding company
must review, and at least two-thirds of
the board of directors must approve,
the business plan.

(2) The chief executive officer and at
least two-thirds of the board of direc-
tors of the mutual holding company
must certify that the business plan ac-
curately reflects the intended plans for
deployment of conversion proceeds, and
that any new initiatives reflected in
the business plan are reasonably
achievable. The mutual holding com-
pany must submit these certifications
with its business plan, as part of the
conversion application under para-
graph (b) of this section.

(d) Board review of the business plan.
(1) The Board will review the business
plan to determine whether it dem-
onstrates a safe and sound deployment
of conversion proceeds, as part of its
review of the conversion application. In
making its determination, the Board
will consider how the mutual holding
company has addressed the applicable
factors of paragraph (b) of this section.
No single factor will be determinative.
The Board will review every case on its
merits.

(2) The mutual holding company
must file its business plan with the ap-
propriate Reserve Bank. The Board or
appropriate Reserve Bank may request
additional information, if necessary, to
support its determination under para-
graph (d)(1) of this section. The mutual
holding company must file its business
plan as a confidential exhibit to the
Form AC.
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(3) If the Board approves the applica-
tion for conversion and the mutual
holding company completes the con-
version, the resulting stock holding
company must operate within the pa-
rameters of the business plan. The
Board must approve any material devi-
ation from the business plan in writing
prior to such material deviation.

(e) Disclosure of business plan. (1) The
mutual holding company may discuss
information about the conversion with
individuals that it authorizes to pre-
pare documents for the conversion.

(2) Except as permitted under para-
graph (e)(1) of this section, the mutual
holding company must keep all infor-
mation about the conversion confiden-
tial until the board of directors adopts
the plan of conversion.

(3) If the mutual holding company
violates this section, the Board may re-
quire it to take remedial action. For
example, the Board may require the
mutual holding company to take any
or all of the following actions:

(i) Publicly announce that the mu-
tual holding company is considering a
conversion;

(ii) Set an eligibility record date ac-
ceptable to the Board;

(iii) Limit the subscription rights of
any person who violates or aids in a
violation of this section; or

(iv) Take any other action to ensure
that the conversion is fair and equi-
table.

§239.54 Plan of conversion.

(a) Adoption by the board of directors.
Prior to filing an application for con-
version, the board of directors of the
mutual holding company must adopt a
plan of conversion that conforms to
§§239.59 through 239.62 and 239.63(b).
The board of directors must adopt the
plan by at least a two-thirds vote. The
plan of conversion is required, under
§239.55(b), to be included in the conver-
sion application.

(b) Contents of the plan of conversion.
The mutual holding company must in-
clude the information included in
§§239.569 through 239.62 and 239.63(b) in
the plan of conversion. The Board may
require the mutual holding company to
delete or revise any provision in the
plan of conversion if the Board deter-
mines the provision is inequitable; is
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detrimental to the mutual holding
company, the account holders, other
mutual holding companies, or other
savings associations; or is contrary to
public interest.

(c) Notice of board of directors’ ap-
proval of the plan of conversion—(1) No-
tice. The mutual holding company must
promptly notify its members that the
board of directors adopted a plan of
conversion and that a copy of the plan
is available for the members’ inspec-
tion in the mutual holding company’s
home office and in each of the sub-
sidiary savings association’s branch of-
fices. The mutual holding company
must mail a letter to each member or
publish a notice in the local newspaper
in every local community where the
savings association has an office. The
mutual holding company may also
issue a press release. The Board may
require broader publication, if nec-
essary, to ensure adequate notice to
the members.

(2) Contents of motice. The mutual
holding company may include any of
the following statements and descrip-
tions in the letter, notice, or press re-
lease.

(i) The board of directors adopted a
proposed plan to convert from mutual
to stock form.

(ii) The mutual holding company will
send its members a proxy statement
with detailed information on the pro-
posed conversion before the mutual
holding company convenes a members’
meeting to vote on the conversion.

(iii) The members will have an oppor-
tunity to approve or disapprove the
proposed conversion at a meeting. At
least a majority of the eligible votes
must approve the conversion.

(iv) The mutual holding company
will not vote existing proxies to ap-
prove or disapprove the conversion.
The mutual holding company will so-
licit new proxies for voting on the pro-
posed conversion.

(v) The Board must approve the con-
version before the conversion will be
effective. The members will have an
opportunity to file written comments,
including objections and materials sup-
porting the objections, with the Board.

(vi) The IRS must issue a favorable
tax ruling, or a tax expert must issue
an appropriate tax opinion, on the tax
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consequences of the conversion before
the Board will approve the conversion.
The ruling or opinion must indicate
the conversion will be a tax-free reor-
ganization.

(vii) The Board might not approve
the conversion, and the IRS or a tax
expert might not issue a favorable tax
ruling or tax opinion.

(viii) Savings account holders will
continue to hold accounts in the sav-
ings association with the same dollar
amounts, rates of return, and general
terms as existing deposits. The FDIC
will continue to insure the accounts.

(ix) The mutual holding company’s
conversion will not affect borrowers’
loans, including the amount, rate, ma-
turity, security, and other contractual
terms.

(x) The savings association’s business
of accepting deposits and making loans
will continue without interruption.

(xi) The current management and
staff will continue to conduct current
services for depositors and borrowers
under current policies and in existing
offices.

(xii) The subsidiary savings associa-
tion may continue to be a member of
the Federal Home Loan Bank System.

(xiii) The mutual holding company
may substantively amend the proposed
plan of conversion before the members’
meeting.

(xiv) The mutual holding company
may terminate the proposed conver-
sion.

(xv) After the Board approves the
proposed conversion, the mutual hold-
ing company will send proxy materials
providing additional information. After
the mutual holding company sends
proxy materials, members may tele-
phone or write to the mutual holding
company with additional questions.

(xvi) The proposed record date for de-
termining the eligible account holders
who are entitled to receive subscrip-
tion rights to purchase the shares.

(xvii) A brief description of the cir-
cumstances under which supplemental
eligible account holders will receive
subscription rights to purchase the
shares.

(xviii) A brief description of how vot-
ing members may participate in the
conversion.
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(xix) A brief description of how direc-
tors, officers, and employees will par-
ticipate in the conversion.

(xx) A brief description of the pro-
posed plan of conversion.

(xxi) The par value (if any) and ap-
proximate number of shares that will
be issued and sold in the conversion.

(3) Other requirements. (i) The mutual
holding company may not solicit prox-
ies, provide financial statements, de-
scribe the benefits of conversion, or es-
timate the value of the shares upon
conversion in the letter, notice, or
press release.

(ii) If the mutual holding company
responds to inquiries about the conver-
sion, it may address only the matters
listed in paragraph (c)(2) of this sec-
tion.

(d) Amending a plan of conversion. The
mutual holding company may amend
its plan of conversion before it solicits
proxies. After the mutual holding com-
pany solicits proxies, it may amend the
plan of conversion only if the Board
concurs.

§239.55 Filing requirements.

(a) Applications wunder this subpart.
Any filing with the Board required
under this subpart must be filed in ac-
cordance with §238.14 of this chapter.
The Board will review any filing made
under this subpart in accordance with
§238.14 of this chapter.

(b) Requirements. (1) The application
for conversion must include all of the
following information.

(i) A plan of conversion meeting the
requirements of §239.54(b).

(ii) Pricing materials meeting the re-
quirements paragraph (g)(2) of this sec-
tion.

(iii) Proxy soliciting materials under
§239.57(d), including:

(A) A preliminary proxy statement
with signed financial statements;

(B) A form of proxy meeting the re-
quirements of §239.57(b); and

(C) Any additional proxy soliciting
materials, including press releases,
personal solicitation instructions,
radio or television scripts that the mu-
tual holding company plans to use or
furnish to the members, and a legal
opinion indicating that any marketing
materials comply with all applicable
securities laws.
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(iv) An offering circular described in
§239.58(a).

(v) The documents and information
required by Form AC. The mutual
holding company may obtain Form AC
from the appropriate Reserve Bank and
the Board’s Web site (hitp://
www.federalreserve.gov).

(vi) Where indicated, written con-
sents, signed and dated, of any ac-
countant, attorney, investment bank-
er, appraiser, or other professional who
prepared, reviewed, passed upon, or cer-
tified any statement, report, or valu-
ation for use. See Form AC, instruction
B(7).

(vii) The business plan, submitted as
a separately bound, confidential ex-
hibit. See paragraph (c) of this section.

(viii) Any additional information the
Board requests.

(2) The Board will not accept for fil-
ing, and will return, any application
for conversion that is improperly exe-
cuted, materially deficient, substan-
tially incomplete, or that provides for
unreasonable conversion expenses.

(c) Filing an application for conversion.
(1) The mutual holding company must
file the application for conversion on
Form AC with the appropriate Reserve
Bank.

(2) Upon receipt of an application
under this subpart, the Reserve Bank
will promptly furnish notice and a copy
of the application to the primary fed-
eral supervisor of any subsidiary sav-
ings association. The primary super-
visor will have 30 calendar days from
the date of the letter giving notice in
which to submit its views and rec-
ommendations to the Board.

(d) Confidential treatment of portions of
an application for conversion. (1) The
Board makes all filings under this sub-
part available to the public, but may
keep portions of the application for
conversion confidential under para-
graph (d)(2) of this section.

(2) The mutual holding company may
request the Board keep portions of the
application confidential. To do so, the
mutual holding company must sepa-
rately bind and clearly designate as
“‘confidential”’ any portion of the appli-
cation for conversion that the mutual
holding company deems confidential.
The mutual holding company must
provide a written statement specifying
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the grounds supporting the request for
confidentiality. The Board will not
treat as confidential the portion of the
application describing how the mutual
holding company plans to meet the
Community Reinvestment Act (CRA)
objectives. The CRA portion of the ap-
plication may not incorporate by ref-
erence information contained in the
confidential portion of the application.

(3) The Board will determine whether
confidential information must be made
available to the public under 5 U.S.C.
562 and part 261 of this chapter. The
Board will advise the mutual holding
company before it makes information
the mutual holding company des-
ignated as ‘‘confidential”’ available to
the public.

(e) Amending an application for conver-
sion. To amend an application for con-
version, the mutual holding company
must:

(1) File an amendment with an appro-
priate facing sheet;

(2) Number each amendment consecu-
tively;

(3) Respond to all issues raised by the
Board; and

(4) Demonstrate that the amendment
conforms to all applicable regulations.

(f) Notice of filing of application and
comment process—(1) Public notice of an
application for conversion. (i) The mu-
tual holding company must publish a
public notice of the application for
conversion in accordance with the pro-
cedures in §238.14 of this chapter. The
mutual holding company must simul-
taneously prominently post the notice
in its home office and in all of the
branch offices of its subsidiary savings
associations.

(ii) Promptly after publication, the
mutual holding company must file a
copy of any public notice and an affi-
davit of publication from each pub-
lisher with the appropriate Reserve
Bank.

(iii) If the Board does not accept the
application for conversion under
§239.55(g) and requires the mutual hold-
ing company to file a new application,
the mutual holding company must pub-
lish and post a new notice and allow an
additional 30 days for comment.

(2) Public comments. Commenters may
submit comments on the application in
accordance with the procedures in
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§238.14 of this chapter. A commenter
must file any comments with the ap-
propriate Reserve Bank.

(g) Board review of the application for
conversion—(1) Board action on a conver-
sion application. The Board may ap-
prove an application for conversion
only if:

(i) The conversion complies with this
subpart;

(ii) The mutual holding company will
meet all applicable regulatory capital
requirements after the conversion; and

(iii) The conversion will not result in
a taxable reorganization under the In-
ternal Revenue Code of 1986, as amend-
ed.

(2) Board review of appraisal. The
Board will review the appraisal re-
quired by paragraph (b)(1)(ii) of this
section in determining whether to ap-
prove the application. The Board will
review the appraisal under the fol-
lowing requirements.

(i) Independent persons experienced
and expert in corporate appraisal, and
acceptable to the Board, must prepare
the appraisal report.

(ii) An affiliate of the appraiser may
serve as an underwriter or selling
agent, if the mutual holding company
ensures that the appraiser is separate
from the underwriter or selling agent
affiliate and the underwriter or selling
agent affiliate does not make rec-
ommendations or affect the appraisal.

(iii) The appraiser may not receive
any fee in connection with the conver-
sion other than for appraisal services.

(iv) The appraisal report must in-
clude a complete and detailed descrip-
tion of the elements of the appraisal, a
justification for the appraisal method-
ology, and sufficient support for the
conclusions.

(v) If the appraisal is based on a cap-
italization of the pro forma income, it
must indicate the basis for determining
the income to be derived from the sale
of shares, and demonstrate that the
earnings multiple used is appropriate,
including future earnings growth as-
sumptions.

(vi) If the appraisal is based on a
comparison of the shares with out-
standing shares of existing stock asso-
ciations, the existing stock associa-
tions must be reasonably comparable
in size, market area, competitive con-
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ditions, risk profile, profit history, and
expected future earnings.

(vii) The Board may decline to proc-
ess the application for conversion and
deem it materially deficient or sub-
stantially incomplete if the initial ap-
praisal report is materially deficient or
substantially incomplete.

(viii) The mutual holding company
may not represent or imply that the
Board has approved the appraisal.

(3) Board review of compliance record.
The Board will review the compliance
record of the subsidiary savings asso-
ciation under the regulations applica-
ble to the savings association and the
business plan to determine how the
conversion will affect the convenience
and needs of its communities.

(i) Based on this review, the Board
may approve the application, deny the
application, or approve the application
on the condition that the resulting
stock holding company will improve
the CRA performance or will address
the particular credit or lending needs
of the communities that it will serve.

(ii) The Board may deny the applica-
tion if the business plan does not dem-
onstrate that the proposed use of con-
version proceeds will help the resulting
stock holding company to meet the
credit and lending needs of the commu-
nities that the resulting stock holding
company will serve.

(4) The Board may request that the
mutual holding company amend the
application if further explanation is
necessary, material is missing, or ma-
terial must be corrected.

(56) The Board will deny the applica-
tion if the application does not meet
the requirements of this subpart, un-
less the Board waives the requirement
under §239.50(c).

(h) Judicial review. (1) Any person ag-
grieved by the Board’s final action on
the application for conversion may ask
the court of appeals of the United
States for the circuit in which the
principal office or residence of such
person is located, or the U.S. Court of
Appeals for the District of Columbia
Circuit, to review the action under 12
U.S.C. 1467a(j), which provisions shall
apply in all respects as if such final ac-
tion were an order, subject to para-
graph (h)(2) of this section.
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(2) To obtain court review of the ac-
tion, the aggrieved person must file a
written petition requesting that the
court modify, terminate, or set aside
the final Board action. The aggrieved
person must file the petition with the
court within the later of 30 days after
the Board publishes notice of its final
action in the FEDERAL REGISTER or 30
days after the mutual holding company
mails the proxy statement to its mem-
bers under §239.56(c).

§239.56 Vote by members.

(a) Mutual member approval of the plan
of conversion. (1) After the Board ap-
proves the plan of conversion, the mu-
tual holding company must submit the
plan of conversion to its members for
approval. The mutual holding company
must obtain this approval at a meeting
of its members.

(2) The members must approve the
plan of conversion by a majority of the
total outstanding votes.

(3) The members may vote in person
or by proxy.

(4) The mutual holding company may
notify eligible account holders or sup-
plemental eligible account holders who
are not voting members of the proposed
conversion. The mutual holding com-
pany may include only the information
in §239.54(c) in the notice.

(b) Eligibility to vote for the plan of
conversion. The mutual holding com-
pany determines members’ eligibility
to vote by setting a voting record date.
The mutual holding company must set
a voting record date that is not more
than 60 days nor less than 20 days be-
fore the meeting.

(c) Notifying members of the meeting.
The mutual holding company must no-
tify the members of the meeting to
consider the conversion by sending the
members a proxy statement.

(2) The mutual holding company
must notify its members 20 to 45 days
before the meeting.

(3) The mutual holding company
must also notify each beneficial holder
of an account at any subsidiary savings
association held in a fiduciary capac-
ity:

(i) If the subsidiary savings associa-
tion is a federal association and the
name of the beneficial holder is dis-
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closed on the records of the subsidiary
savings association; or

(ii) If the subsidiary savings associa-
tion is a state-chartered association
and the beneficial holder possesses vot-
ing rights under state law.

(d) Submissions to the Board after the
members’ meeting. (1) Promptly after the
members’ meeting, the mutual holding
company must file all of the following
information with the appropriate Re-
serve Bank:

(i) A certified copy of each adopted
resolution on the conversion.

(ii) The total votes eligible to be
cast.

(iii) The total votes represented in
person or by proxy.

(iv) The total votes cast in favor of
and against each matter.

(v) The percentage of votes necessary
to approve each matter.

(vi) An opinion of counsel that the
mutual holding company conducted the
members’ meeting in compliance with
all applicable state or federal laws and
regulations.

(2) Promptly after completion of the
conversion, the mutual holding com-
pany must submit to the appropriate
Reserve Bank an opinion of counsel
that the mutual holding company has
complied with all laws applicable to
the conversion.
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(a) Applicability of proxy solicitation
provisions. (1) The mutual holding com-
pany must comply with these proxy so-
licitation provisions when the mutual
holding company provides proxy solici-
tation material to members for the
meeting to vote on the plan of conver-
sion.

(2) Members of the mutual holding
company must comply with these
proxy solicitation provisions when
they provide proxy solicitation mate-
rials to members for the meeting to
vote on the conversion, pursuant to
paragraph (f) of this section except
where:

(i) The member solicits 50 people or
fewer and does not solicit proxies on
behalf of the mutual holding company;
o

Proxy solicitation.

r
(ii) The member solicits proxies
through newspaper advertisements
after the board of directors adopts the
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plan of conversion. Any newspaper ad-
vertisements may include only the fol-
lowing information:

(A) The name of the mutual holding
company;

(B) The reason for the advertisement;

(C) The proposal or proposals to be
voted upon;

(D) Where a member may obtain a
copy of the proxy solicitation material;
and

(E) A request for the members of the
mutual holding company to vote at the
meeting.

(b) Form of proxy. The form of proxy
must include all of the following:

(1) A statement in bold face type
stating that management is soliciting
the proxy.

(2) Blank spaces where the member
must date and sign the proxy.

(3) Clear and impartial identification
of each matter or group of related mat-
ters that members will vote upon. It
must include any proposed charitable
contribution as an item to be voted on
separately.

(4) The phrase ‘‘Revocable Proxy” in
bold face type (at least 18 point).

(5) A description of any charter or
state law requirement that restricts or
conditions votes by proxy.

(6) An acknowledgment that the
member received a proxy statement be-
fore he or she signed the form of proxy.

(7) The date, time, and the place of
the meeting, when available.

(8) A way for the member to specify
by ballot whether he or she approves or
disapproves of each matter that mem-
bers will vote upon.

(9) A statement that management
will vote the proxy in accordance with
the member’s specifications.

(10) A statement in bold face type in-
dicating how management will vote the
proxy if the member does not specify a
choice for a matter.

(c) Permissible use of proxies. (1) The
mutual holding company may not use
previously executed proxies for the
plan of conversion vote. If members
consider the plan of conversion at an
annual meeting, the mutual holding
company may vote proxies obtained
through other proxy solicitations only
on matters not related to the plan of
conversion.
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(2) The mutual holding company may
vote a proxy obtained under this sub-
part on matters that are incidental to
the conduct of the meeting. The mu-
tual holding company or its manage-
ment may not vote a proxy obtained
under this subpart at any meeting
other than the meeting (or any ad-
journment of the meeting) to vote on
the plan of conversion.

(d) Proxy statement requirements—(1)
Content requirements. The mutual hold-
ing company must prepare the proxy
statement in compliance with this sub-
part and Form PS. The mutual holding
company may obtain Form PS from
the appropriate Reserve Bank and the
Board’s Web site (hitp://
www.federalreserve.gov).

(2) Other requirements. (i) The Board
will review the proxy solicitation ma-
terial in its review of the application
for conversion.

(ii) The mutual holding company
must provide a written proxy state-
ment to the members before or at the
same time the mutual holding com-
pany provides any other soliciting ma-
terial. The mutual holding company
must mail proxy solicitation material
to the members no later than ten days
after the Board approves the conver-
sion.

(e) Filing revised proxy materials. (1)
The mutual holding company must file
revised proxy materials as an amend-
ment to the application for conversion.

(2) To revise the proxy solicitation
materials, the mutual holding com-
pany must file:

(i) Revised proxy materials as re-
quired by Form PS;

(ii) Revised form of proxy, if applica-
ble; and

(iii) Any additional proxy solicita-
tion material subject to paragraph (d)
of this section.

(3) The mutual holding company
must clearly indicate changes from the
prior filing.

(4) The mutual holding company
must file a definitive copy of all proxy
solicitation material, in the form in
which the mutual holding company
furnishes the material to the members.
The mutual holding company must file
no later than the date that it sends or
gives the proxy solicitation material to
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the members. The mutual holding com-
pany must indicate the date that it
plans to release the materials.

(5) Unless the Board requests the mu-
tual holding company to do so, the mu-
tual holding company does not have to
file copies of replies to inquiries from
the members or copies of communica-
tions that merely request members to
sign and return proxy forms.

(f) Mailing proxy solicitation material.
(1) The mutual holding company must
mail the member’s proxy solicitation
material if:

(i) The board of directors adopted a
plan of conversion;

(ii) A member requests in writing
that the mutual holding company mail
the proxy solicitation material; and

(iii) The member agrees to defray
reasonable expenses of the mutual
holding company.

(2) As soon as practicable after the
mutual holding company receives a re-
quest under paragraph (f)(1) of this sec-
tion, the mutual holding company
must mail or otherwise furnish the fol-
lowing information to the member:

(i) The approximate number of mem-
bers that the mutual holding company
solicited or will solicit, or the approxi-
mate number of members of any group
of account holders that the member
designates; and

(ii) The estimated cost of mailing the
proxy solicitation material for the
member.

(3) The mutual holding company
must mail proxy solicitation material
to the designated members promptly
after the member furnishes the mate-
rials, envelopes (or other containers),
and postage (or payment for postage)
to the mutual holding company.

(4) The mutual holding company is
not responsible for the content of a
member’s proxy solicitation material.

(5) A member may furnish other
members its own proxy solicitation
material, subject to the rules in this
section.

(g) Prohibited solicitations. (1) False or
misleading statements. (i) No one may
use proxy solicitation material for the
members’ meeting if the material con-
tains any statement which, considering
the time and the circumstances of the
statement:
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(A) Is false or misleading with re-
spect to any material fact;

(B) Omits any material fact that is
necessary to make the statements not
false or misleading; or

(C) Omits any material fact that is
necessary to correct a statement in an
earlier communication that has be-
come false or misleading.

(ii) No one may represent or imply
that the Board determined that the
proxy solicitation material is accurate,
complete, not false or not misleading,
or passed upon the merits of or ap-
proved any proposal.

(2) Other prohibited solicitations. No
person may solicit:

(i) An undated or post-dated proxy;

(ii) A proxy that states it will be
dated after the date it is signed by a
member;

(iii) A proxy that is not revocable at
will by the member; or

(iv) A proxy that is part of another
document or instrument.

(3) If a solicitation violates this sec-
tion, the Board may require remedial
measures, including:

(i) Correction of the violation by a
retraction and a new solicitation;

(ii) Rescheduling the members’ meet-
ing; or

(iii) Any other actions necessary to
ensure a fair vote.

(4) The Board may also bring an en-
forcement action against the violator
for violations of this section.

(h) Re-soliciting prozxies. If the mutual
holding company amends its applica-
tion for conversion, the Board may re-
quire it to re-solicit proxies for the
members’ meeting as a condition of ap-
proval of the amendment.

§239.58 Offering circular.

(a) Filing requirements. (1) The mutual
holding company must prepare and file
the offering circular with the appro-
priate Reserve Bank in compliance
with this subpart and Form OC. The
mutual holding company may obtain
Form OC from the Reserve Bank and
the Board’s Web site (hitp://
www.federalreserve.gov).

(2) The mutual holding company
must condition the stock offering upon
member approval of the plan of conver-
sion.
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(3) The Board will review the Form
OC and may comment on the included
disclosures and financial statements.

(4) The mutual holding company
must file a revised offering circular,
final offering circular, and any post-ef-
fective amendment to the final offering
circular.

(6) The Board will not approve the
adequacy or accuracy of the offering
circular or the disclosures.

(b) Distribution of the offering circular.
(1) The mutual holding company may
distribute a preliminary offering cir-
cular at the same time as or after the
mutual holding company mails the
proxy statement to its members.

(2) The mutual holding company
must distribute the offering circular in
accordance with this subpart and with
all applicable securities laws.

(3) The mutual holding company
must distribute the offering circular to
persons listed in the plan of conversion
no later than ten days after the Board
approves the conversion.

(c) Post-effective amendments to the of-
fering circular. (1) The mutual holding
company must file a post-effective
amendment to the offering circular
with the Board when a material event
or change of circumstance occurs.

(2) After the Securities and Exchange
Commission declares the post-effective
amendment effective, the mutual hold-
ing company must immediately deliver
the amendment to each person who
subscribed for or ordered shares in the
offering.

(3) The post-effective amendment
must indicate that each person may in-
crease, decrease, or rescind their sub-
scription or order.

(4) The post-effective offering period
must remain open no less than 10 days
nor more than 20 days, unless the
Board approves a longer rescission pe-
riod.

§239.59 Offers and sales of stock.

(a) Purchase priorities. The mutual
holding company must offer to sell the
conversion shares in the following
order:

(1) Eligible account holders.

(2) Tax-qualified employee
ownership plans.

(3) Supplemental eligible account
holders.

stock
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(4) Other voting members who have
subscription rights.

(56) The community, the community
and the general public, or the general
public.

(b) Offering conversion shares. (1) The
mutual holding company may offer to
sell the conversion shares if the Board
approves the conversion, subject to
compliance with requirements of the
Securities and Exchange Commission.

(2) The offer may commence at the
same time as the proxy solicitation of
the members begins.

(c) Pricing conversion shares. (1) The
conversion shares must be sold at a
uniform price per share and at a total
price that is equal to the estimated pro
forma market value of the shares after
conversion.

(2) The maximum price must be no
more than 15 percent above the mid-
point of the estimated price range in
the offering circular.

(3) The minimum price must be no
more than 15 percent below the mid-
point of the estimated price range in
the offering circular.

(4) If the Board permits, the max-
imum price of conversion shares sold
may be increased. The maximum price,
as adjusted, must be no more than 15
percent above the maximum price com-
puted under paragraph (c)(2) of this
section.

(5) The maximum price must be be-
tween $5 and $50 per share.

(6) The mutual holding company
must include the estimated price in
any preliminary offering circular.

(d) Selling conversion shares. (1) The
mutual holding company must dis-
tribute order forms to all eligible ac-
count holders, supplemental eligible
account holders, and other voting
members to enable them to subscribe
for the conversion shares they are per-
mitted under the plan of conversion.
The mutual holding company may ei-
ther send the order forms with the of-
fering circular or after it distributes
the offering circular.

(2) The mutual holding company may
sell the conversion shares in a commu-
nity offering, a public offering, or both.
The mutual holding company may
begin the community offering, the pub-
lic offering, or both at any time during
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the subscription offering or upon con-
clusion of the subscription offering.

(3) The mutual holding company may
pay underwriting commissions (includ-
ing underwriting discounts). The Board
may object to the payment of unrea-
sonable commissions. The mutual hold-
ing company may reimburse an under-
writer for accountable expenses in a
subscription offering if the public offer-
ing is limited. If no public offering oc-
curs, the mutual holding company may
pay an underwriter a consulting fee.
The Board may object to the payment
of unreasonable consulting fees.

(4) If the mutual holding company
conducts the community offering, the
public offering, or both at the same
time as the subscription offering, it
must fill all subscription orders first.

(6) The mutual holding company
must prepare the order form in compli-
ance with this subpart and Form OF.
The mutual holding company may ob-
tain Form OF from the Reserve Bank

and from the Board’s Web site
(www.federalreserve.gov).
(e) Prohibited sales practices. (1) In

connection with offers, sales, or pur-
chases of conversion shares under this
subpart, the mutual holding company
and its directors, officers, agents, or
employees may not:

(i) Employ any device, scheme, or ar-
tifice to defraud;

(ii) Obtain money or property by
means of any untrue statement of a
material fact or any omission of a ma-
terial fact necessary to make the state-
ments, in light of the circumstances
under which they were made, not mis-
leading; or

(iii) Engage in any act, transaction,
practice, or course of business that op-
erates or would operate as a fraud or
deceit upon a purchaser or seller.

(2) During the conversion, no person
may:

(i) Transfer, or enter into any agree-
ment or understanding to transfer, the
legal or beneficial ownership of sub-
scription rights for the conversion
shares or the underlying securities to
the account of another;

(ii) Make any offer, or any announce-
ment of an offer, to purchase any of the
conversion shares from anyone but the
mutual holding company; or
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(iii) Knowingly acquire more than
the maximum purchase allowable
under the plan of conversion.

(3) The restrictions in paragraphs
(e)(2)(1) and (e)(2)(ii) of this section do
not apply to offers for more than 10
percent of any class of conversion
shares by:

(i) An underwriter or a selling group,
acting on behalf of the mutual holding
company or resulting stock holding
company, that makes the offer with a
view toward public resale; or

(ii) One or more of the tax-qualified
employee stock ownership plans so
long as the plan or plans do not bene-
ficially own more than 25 percent of
any class of the equity securities in the
aggregate.

(4) Any person that violates the re-
strictions in paragraphs (e)(2)(i) and
(e)(2)(ii) of this section may face pros-
ecution or other legal action.

(f) Payment for conversion shares. (1) A
subscriber may purchase conversion
shares with cash, by a withdrawal from
a savings account, or a withdrawal
from a certificate of deposit. If a sub-
scriber purchases conversion shares by
a withdrawal from a certificate of de-
posit, the mutual holding company or
its subsidiary savings association may
not assess a penalty for the with-
drawal.

(2) The mutual holding company may
not extend credit to any person to pur-
chase the conversion shares.

(g) Interest on payments for conversion
shares. (1) The mutual holding company
or its subsidiary savings association
must pay interest from the date it re-
ceives a payment for conversion shares
until the date it completes or termi-
nates the conversion. The mutual hold-
ing company or its subsidiary savings
association must pay interest at no
less than the passbook rate for
amounts paid in cash, check, or money
order.

(2) If a subscriber withdraws money
from a savings account to purchase
conversion shares, the mutual holding
company or its subsidiary savings asso-
ciation must pay interest on the pay-
ment until the mutual holding com-
pany completes or terminates the con-
version as if the withdrawn amount re-
mained in the account.
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(3) If a depositor fails to maintain the
applicable minimum balance require-
ment because he or she withdraws
money from a certificate of deposit to
purchase conversion shares, the mutual
holding company or its subsidiary sav-
ings association may cancel the certifi-
cate and pay interest at no less than
the passbook rate on any remaining
balance.

(h) Subscription rights for each eligible
account holder and each supplemental eli-
gible account holder. (1) The mutual
holding company must give each eligi-
ble account holder subscription rights
to purchase conversion shares in an
amount equal to the greater of:

(i) The maximum purchase limita-
tion established for the community of-
fering or the public offering under
paragraph (p) of this section;

(ii) One-tenth of one percent of the
total stock offering; or

(iii) Fifteen times the following num-
ber: The total number of conversion
shares that the mutual holding com-
pany will issue, multiplied by the fol-
lowing fraction: the numerator is the
total qualifying deposit of the eligible
account holder, and the denominator is
the total qualifying deposits of all eli-
gible account holders. The mutual
holding company must round down the
product of this multiplied fraction to
the next whole number.

(2) The mutual holding company
must give subscription rights to pur-
chase shares to each supplemental eli-
gible account holder in the same
amount as described in paragraph (h)(1)
of this section, except that the mutual
holding company must compute the
fraction described in paragraph
(h)(1)(iii) of this section as follows: the
numerator is the total qualifying de-
posit of the supplemental eligible ac-
count holder, and the denominator is
the total qualifying deposits of all sup-
plemental eligible account holders.

(1) Officers, directors, and their associ-
ates as eligible account holders. The offi-
cers, directors, and their associates of
the mutual holding company and sub-
sidiary savings association may be eli-
gible account holders. However, if an
officer, director, or his or her associate
receives subscription rights based on
increased deposits in the year before
the eligibility record date, the mutual
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holding company must subordinate
subscription rights for these deposits
to subscription rights exercised by
other eligible account holders.

(j) Other voting members eligible to pur-
chase conversion shares. (1) The mutual
holding company must give rights to
purchase the conversion shares in the
conversion to voting members who are
neither eligible account holders nor
supplemental eligible account holders.
The mutual holding company must al-
locate rights to each voting member
that are equal to the greater of:

(i) The maximum purchase limita-
tion established for the community of-
fering and the public offering under
paragraph (p) of this section; or

(ii) One-tenth of one percent of the
total stock offering.

(2) The mutual holding company
must subordinate the voting members’
rights to the rights of eligible account
holders, tax-qualified employee stock
ownership plans, and supplemental eli-
gible account holders.

(k) Purchase limitations for officers, di-
rectors, and their associates. (1) When the
mutual holding company converts, the
officers, directors, and their associates
of the mutual holding company and
subsidiary savings association may not
purchase, in the aggregate, more than
the following percentage of the total
stock offering:

Oféicer and
_— . irector
Institution size purchases
(percent)
$50,000,000 or less 35
$50,000,001-100,000,000 ... 34
$100,000,001-150,000,000 . 33
$150,000,001-200,000,000 . 32
$200,000,001-250,000,000 . 31
$250,000,001-300,000,000 . 30
$300,000,001-350,000,000 . 29
$350,000,001-400,000,000 . 28
$400,000,001-450,000,000 . 27
$450,000,001-500,000,000 . 26
Over $500,000,000 25

(2) The purchase limitations in this
section do not apply to shares held in
tax-qualified employee stock benefit
plans that are attributable to the offi-
cers, directors, and their associates.

(1) Allocating conversion shares in the
event of oversubscription. (1) If the con-
version shares are oversubscribed by
the eligible account holders, the mu-
tual holding company must allocate
shares among the eligible account
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holders so that each, to the extent pos-
sible, may purchase 100 shares.

(2) If the conversion shares are over-
subscribed by the supplemental eligible
account holders, the mutual holding
company must allocate shares among
the supplemental eligible account hold-
ers so that each, to the extent possible,
may purchase 100 shares.

(3) If a person is an eligible account
holder and a supplemental eligible ac-
count holder, the mutual holding com-
pany must include the eligible account
holder’s allocation in determining the
number of conversion shares that the
mutual holding company may allocate
to the person as a supplemental eligi-
ble account holder.

(4) For conversion shares that the
mutual holding company does not allo-
cate under paragraphs (1)(1) and (1)(2) of
this section, the mutual holding com-
pany must allocate the shares among
the eligible or supplemental eligible
account holders equitably, based on the
amounts of qualifying deposits. The
mutual holding company must describe
this method of allocation in its plan of
conversion.

(5) If shares remain after the mutual
holding company has allocated shares
as provided in paragraphs (1)(1) and
(1)(2) of this section, and if the voting
members oversubscribe, the mutual
holding company must allocate the
conversion shares among those mem-
bers equitably. The mutual holding
company must describe the method of
allocation in its plan of conversion.

(m) Employee stock ownership plan
purchase of conversion shares. (1) The
tax-qualified employee stock owner-
ship plan of the mutual holding com-
pany may purchase up to 10 percent of
the total offering of the conversion
shares.

(2) If the Board approves a revised
stock valuation range as described in
paragraph (c)(5) of this section, and the
final conversion stock valuation range
exceeds the former maximum stock of-
fering range, the mutual holding com-
pany may allocate conversion shares to
the tax-qualified employee stock own-
ership plan, up to the 10 percent limit
in paragraph (m)(1) of this section.

(3) If the tax-qualified employee
stock ownership plan is not able to or
chooses not to purchase stock in the
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offering, it may, with prior Board ap-
proval and appropriate disclosure in
the offering circular, purchase stock in
the open market, or purchase author-
ized but unissued conversion shares.

(4) The mutual holding company may
include stock contributed to a chari-
table organization in the conversion in
the calculation of the total offering of
conversion shares under paragraphs
(m)(1) and (m)(2) of this section, unless
the Board objects on supervisory
grounds.

(n) Purchase limitations. (1) The mu-
tual holding company may limit the
number of shares that any person,
group of associated persons, or persons
otherwise acting in concert, may sub-
scribe to up to five percent of the total
stock sold.

(2) If the mutual holding company
sets a limit of five percent under para-
graph (n)(1) of this section, it may
modify that limit with Board approval
to provide that any person, group of as-
sociated persons, or persons otherwise
acting in concert subscribing for five
percent, may purchase between five
and ten percent as long as the aggre-
gate amount that the subscribers pur-
chase does not exceed 10 percent of the
total stock offering.

(3) The mutual holding company may
require persons exercising subscription
rights to purchase a minimum number
of conversion shares. The minimum
number of shares must equal the lesser
of the number of shares obtained by a
$500 subscription or 25 shares.

(4) In setting purchase limitations
under this section, the mutual holding
company may not aggregate conver-
sion shares attributed to a person in
the tax-qualified employee stock own-
ership plan with shares purchased di-
rectly by, or otherwise attributable to,
that person.

(o) Purchase preference for persons in
the local community. (1) In the subscrip-
tion offering, subject to the purchase
priorities set forth in paragraph (a) of
this section, the mutual holding com-
pany may give a purchase preference to
eligible account holders, supplemental
eligible account holders, and voting
members residing in the local commu-
nity.

(2) In the community offering, the
mutual holding company must give a
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purchase preference to natural persons
residing in the local community.

(p) Conditions on community offerings
and public offerings. (1) If the mutual
holding company offers conversion
shares in a community offering, a pub-
lic offering, or both, it must offer and
sell the stock to achieve a widespread
distribution of the stock.

(2) If the mutual holding company of-
fers shares in a community offering, a
public offering, or both, it must first
fill orders for the stock up to a max-
imum of two percent of the conversion
stock on a basis that will promote a
widespread distribution of stock. The
mutual holding company must allocate
any remaining shares on an equal num-
ber of shares per order basis until it
fills all orders.

§239.60 Completion of the offering.

(a) Deadline for completing the sale of
stock. The mutual holding company
must complete all sales of the stock
within 45 calendar days after the last
day of the subscription period, unless
the offering is extended under para-
graph (b) of this section.

(b) Offering period extension. (1) The
mutual holding company must request,
in writing, an extension of any offering
period.

(2) The Board may grant extensions
of time to sell the shares. The Board
will not grant any single extension of
more than 90 days.

(3) If the Board grants the request for
an extension of time, the mutual hold-
ing company must provide a post-effec-
tive amendment to the offering cir-
cular under §239.58(c) to each person
who subscribed for or ordered stock.
The amendment must indicate that the
Board extended the offering period and
that each person who subscribed for or
ordered stock may increase, decrease,
or rescind their subscription or order
within the time remaining in the ex-
tension period.

§239.61 Completion of the conversion.

(a) Completion of the conversion. (1) In
the plan of conversion, the mutual
holding company must set a date by
which the conversion must be com-
pleted. This date must not be more
than 24 months from the date that the
members approve the plan of conver-
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sion. The date, once set, may not be ex-
tended by the mutual holding company
or by the Board. The mutual holding
company must terminate the conver-
sion if it is not completed by that date.

(2) The conversion is complete on the
date that the mutual holding company
accepts the offers for stock of the re-
sulting stock holding company.

(b) Termination of the conversion. (1)
The members may terminate the con-
version by failing to approve the con-
version at the members’ meeting.

(2) The mutual holding company may
terminate the conversion before the
members’ meeting.

(3) The mutual holding company may
terminate the conversion after the
members’ meeting only if the Board
concurs.

(c) Voting rights for stockholders fol-
lowing conversion. The resulting stock
holding company must provide the
stockholders with exclusive voting
rights.

(d) Rights of savings account holders.
The resulting stock holding company
must provide a liquidation account for
each eligible and supplemental eligible
account holder under §239.62(a)(1)—(3).

§239.62 Liquidation accounts.

(a) Liquidation account. (1) A liquida-
tion account represents the potential
interest of eligible account holders and
supplemental eligible account holders
in the mutual holding company’s net
worth at the time of conversion. The
resulting stock holding company must
maintain a sub-account to reflect the
interest of each account holder.

(2) Before the resulting stock holding
company may provide a liquidation
distribution to common stockholders,
the resulting stock holding company
must give a liquidation distribution to
those eligible account holders and sup-
plemental eligible account holders who
hold savings accounts from the time of
conversion until liquidation.

(3) The resulting stock holding com-
pany may not record the liquidation
account in the financial statements.
The resulting stock holding company
must disclose the liquidation account
in the footnotes to the financial state-
ments.

(4) The initial balance of the liquida-
tion account is the net worth in the
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statement of financial condition in-
cluded in the final offering circular.

(b) Liquidation sub-accounts. (1)(i) The
resulting stock holding company deter-
mines the initial sub-account balance
for a savings account held by an eligi-
ble account holder by multiplying the
initial balance of the liquidation ac-
count by the following fraction: The
numerator is the qualifying deposit in
the savings account on the eligibility
record date. The denominator is total
qualifying deposits of all eligible ac-
count holders on that date.

(ii) The resulting stock holding com-
pany determines the initial sub-ac-
count balance for a savings account
held by a supplemental eligible ac-
count holder by multiplying the initial
balance of the liquidation account by
the following fraction: The numerator
is the qualifying deposit in the savings
account on the supplemental eligibility
record date. The denominator is total
qualifying deposits of all supplemental
eligible account holders on that date.

(iii) If an account holder holds a sav-
ings account on the eligibility record
date and a separate savings account on
the supplemental eligibility record
date, the resulting stock holding com-
pany must compute separate sub-ac-
counts for the qualifying deposits in
the savings account on each record
date.

(2) The resulting stock holding com-
pany may not increase the initial sub-
account balances. The resulting stock
holding company must decrease the
initial balance under §239.62(d) as de-
positors reduce or close their accounts.

(c) Retention of voting rights based on
liquidation sub-accounts. Eligible ac-
count holders or supplemental eligible
account holders do not retain any vot-
ing rights based on their liquidation
sub-accounts.

(d) Adjusting liquidation sub-accounts.
(1)(i) The resulting stock holding com-
pany must reduce the balance of an eli-
gible account holder’s or supplemental
eligible account holder’s sub-account if
the deposit balance in the account
holder’s savings account at the close of
business on any annual closing date,
which for purposes of this section is
the fiscal year end, after the relevant
eligibility record dates is less than:
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(A) The deposit balance in the ac-
count holder’s savings account at the
close of business on any other annual
closing date after the relevant eligi-
bility record date; or

(B) The qualifying deposits in the ac-
count holder’s savings account on the
relevant eligibility record date.

(ii) The reduction must be propor-
tionate to the reduction in the deposit
balance.

(2) If the resulting stock holding
company reduces the balance of a liq-
uidation sub-account, the resulting
stock holding company may not subse-
quently increase it if the deposit bal-
ance increases.

(3) The resulting stock holding com-
pany is not required to adjust the lig-
uidation account and sub-account bal-
ances at each annual closing date if it
maintains sufficient records to make
the computations if a liquidation sub-
sequently occurs.

(4) The resulting stock holding com-
pany must maintain the liquidation
sub-account for each account holder as
long as the account holder maintains
an account with the same social secu-
rity number or tax identification num-
ber, as applicable.

(5) If there is a complete liquidation,
the resulting stock holding company
must provide each account holder with
a liquidation distribution in the
amount of the sub-account balance.

(e) Liquidation defined. (1) For pur-
poses of this subpart, a liquidation is a
sale of the assets and settlement of the
liabilities with the intent to cease op-
erations and close. Upon liquidation,
the resulting stock holding company
must return the charter to the govern-
mental agency that issued it. The gov-
ernment agency must cancel the char-
ter.

(2) A merger, consolidation, or simi-
lar combination or transaction with
another depository institution, is not a
liquidation. If the resulting stock hold-
ing company is involved in such a
transaction, the surviving institution
must assume the liquidation account.

(f) Effect of liquidation on net worth.
The liquidation account does not affect
the net worth.
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§239.63 Post-conversion.

(a) Management stock benefit plans. (1)
During the 12 months after the conver-
sion, the resulting stock holding com-
pany may implement a stock option
plan (Option Plan), an employee stock
ownership plan or other tax-qualified
employee stock benefit plan (collec-
tively, ESOP), and a management rec-
ognition plan (MRP), provided the re-
sulting stock holding company meets
all of the following requirements.

(i) The resulting stock holding com-
pany discloses the plans in the proxy
statement and offering circular and in-
dicates in the offering circular that
there will be a separate shareholder
vote on the Option Plan and the MRP
at least six months after the conver-
sion. No shareholder vote is required to
implement the ESOP. The ESOP must
be tax-qualified.

(ii) The Option Plan does not exceed
more than ten percent of the number of
shares that the resulting stock holding
company issued in the conversion.

(iii)(A) The ESOP and MRP do not
exceed, in the aggregate, more than ten
percent of the number of shares that
the resulting stock holding company
issued in the conversion. If the result-
ing stock holding company has tan-
gible capital of ten percent or more fol-
lowing the conversion, the Board may
permit the ESOP and MRP to rep-
resent, in the aggregate, up to 12 per-
cent of the number of shares issued in
the conversion; and

(B) The MRP does not exceed more
than three percent of the number of
shares that the resulting stock holding
company issued in the conversion. If
the resulting stock holding company
has tangible capital of ten percent or
more after the conversion, the Board
may permit the MRP to represent up
to four percent of the number of shares
that the resulting stock holding com-
pany issued in the conversion.

(iv) No individual receives more than
25 percent of the shares under any plan.

(v) The directors who are not the offi-
cers do not receive more than five per-
cent of the shares of the MRP or Op-
tion Plan individually, or 30 percent of
any such plan in the aggregate.

(vi) The shareholders approve each of
the Option Plan and the MRP by a ma-
jority of the total votes eligible to be
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cast at a duly called meeting before
the resulting stock holding company
establishes or implements the plan.
The resulting stock holding company
may not hold this meeting until six
months after the conversion.

(vii) When the resulting stock hold-
ing company distributes proxies or re-
lated material to shareholders in con-
nection with the vote on a plan, the re-
sulting stock holding company states
that the plan complies with Board reg-
ulations and that the Board does not
endorse or approve the plan in any
way. The resulting stock holding com-
pany may not make any written or
oral representations to the contrary.

(viii) The resulting stock holding
company does not grant stock options
at less than the market price at the
time of grant.

(ix) The resulting stock holding com-
pany does not fund the Option Plan or
the MRP at the time of the conversion.

(x) The plan does not begin to vest
earlier than one year after share-
holders approve the plan, and does not
vest at a rate exceeding 20 percent per
year.

(xi) The plan permits accelerated
vesting only for disability or death, or
if the resulting stock holding company
undergoes a change of control.

(xii) The plan provides that the exec-
utive officers or directors must exer-
cise or forfeit their options in the
event the institution becomes -criti-
cally undercapitalized under the appli-
cable regulatory capital requirements,
is subject to Board enforcement action,
or receives a capital directive under
§263.83 of this chapter.

(xiii) The resulting stock holding
company files a copy of the proposed
Option Plan or MRP with the Board
and certifies to the Board that the plan
approved by the shareholders is the
same plan that the resulting stock
holding company filed with, and dis-
closed in, the proxy materials distrib-
uted to shareholders in connection
with the vote on the plan.

(xiv) The resulting stock holding
company files the plan and the certifi-
cation with the Board within five cal-
endar days after the shareholders ap-
prove the plan.

(2) The resulting stock holding com-
pany may provide dividend equivalent
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rights or dividend adjustment rights to
allow for stock splits or other adjust-
ments to the stock in the ESOP, MRP,
and Option Plan.

(83) The restrictions in paragraph
(a)(1) of this section do not apply to
plans implemented more than 12
months after the conversion, provided
that materials pertaining to any share-
holder vote regarding such plans are
not distributed within the 12 months
after the conversion. If a plan adopted
in conformity with paragraph (a)(1) of
this section is amended more than 12
months following the conversion, the
shareholders must ratify any material
deviations to the requirements in para-
graph (a)(1) of this section.

(b) Restrictions on the sale of conver-
sion shares by directors, officers, and
their associates. (1) Directors and offi-
cers who purchase conversion shares
may not sell the shares for one year
after the date of purchase, except that
in the event of the death of the officer
or director, the successor in interest
may sell the shares.

(2) The resulting stock holding com-
pany must include notice of the re-
striction described in paragraph (b)(1)
of this section on each certificate of
stock that a director or officer pur-
chases during the conversion or re-
ceives in connection with a stock divi-
dend, stock split, or otherwise with re-
spect to such restricted shares.

(3) The resulting stock holding com-
pany must instruct the stock transfer
agent about the transfer restrictions in
this section.

(4) For three years after the resulting
stock holding company converts, the
officers, directors, and their associates
may purchase stock of the resulting
stock holding company only from a
broker or dealer registered with the Se-
curities and Exchange Commission.
However, the officers, directors, and
their associates may engage in a nego-
tiated transaction involving more than
one percent of the outstanding stock,
and may purchase stock through any of
the management or employee stock
benefit plans.

(¢c) Repurchase of conversion shares. (1)
The resulting stock holding company
may not repurchase its shares in the
first year after the conversion except:
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(i) In extraordinary circumstances,
the resulting stock holding company
may make open market repurchases of
up to five percent of the outstanding
stock in the first year after the conver-
sion if the resulting stock holding com-
pany files a notice under paragraph
(d)(1) of this section and the Board does
not disapprove the repurchase. The
Board will not approve such repur-
chases unless the repurchase meets the
standards in paragraph (d)(3) of this
section, and the repurchase is con-
sistent with paragraph (c)(3) of this
section.

(ii) The resulting stock holding com-
pany may repurchase qualifying shares
of a director or conduct a Board ap-
proved repurchase pursuant to an offer
made to all shareholders of the stock
holding company.

(iii) Repurchases to fund manage-
ment recognition plans that have been
ratified by shareholders do not count
toward the repurchase limitations in
this section. Repurchases in the first
year to fund such plans require prior
written notification to the Board.

(iv) Purchases to fund tax qualified
employee stock benefit plans do not
count toward the repurchase limita-
tions in this section.

(2) After the first year, the resulting
stock holding company may repurchase
the shares, subject to all other applica-
ble regulatory and supervisory restric-
tions and paragraph (c)(3) of this sec-
tion.

(3) All stock repurchases are subject
to the following restrictions.

(i) The resulting stock holding com-
pany may not repurchase the shares if
the repurchase will reduce its applica-
ble capital levels below the amount re-
quired for the Iliquidation account
under §239.62(a). The resulting stock
holding company must comply with
the capital distribution requirements
of this subpart.

(ii) The restrictions on share repur-
chases apply to a charitable organiza-
tion under §239.64(b). The resulting
stock holding company must aggregate
purchases of shares by the charitable
organization with the repurchases.

(d) Board review of repurchase of con-
version shares. (1) To repurchase stock
in the first year following conversion,
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other than repurchases under para-
graphs (¢)(1)(iii) or (¢)(1)(iv) of this sec-
tion, the resulting stock holding com-
pany must file a written notice with
the appropriate Reserve Bank. The re-
sulting stock holding company must
provide the following information:

(i) The proposed repurchase program;

(ii) The effect of the repurchases on
the regulatory capital and other cap-
ital levels; and

(iii) The purpose of the repurchases
and, if applicable, an explanation of
the extraordinary circumstances neces-
sitating the repurchases.

(2) The resulting stock holding com-
pany must file the notice with the ap-
propriate Reserve Bank at least thirty
days before the resulting stock holding
company begins the repurchase pro-
gram. The Board may extend its review
of the notice for an additional sixty
days.

(3) The resulting stock holding com-
pany may not repurchase the shares if
the Board objects to the repurchase
program. The Board will not object to
the repurchase program if:

(i) The repurchase program will not
adversely affect the financial condition
of the resulting savings association;

(ii) The resulting stock holding com-
pany submits sufficient information to
evaluate the proposed repurchases;

(iii) The resulting stock holding com-
pany demonstrate extraordinary cir-
cumstances and a compelling and valid
business purpose for the share repur-
chases; and

(iv) The repurchase program would
not be contrary to other applicable reg-
ulations.

(e) Declaring and paying dividends fol-
lowing conversion. The resulting stock
holding company may declare or pay a
dividend on its shares after it converts
if:

(1) The dividend will not reduce the
regulatory capital below the amount
required for the liquidation account
under §239.62(a);

(2) The resulting stock holding com-
pany complies with all applicable regu-
latory capital requirements after it de-
clares or pays dividends;

(3) The resulting stock holding com-
pany complies with the capital dis-
tribution requirements under this sub-
part; and
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(4) The resulting stock holding com-
pany does not return any capital, other
than ordinary dividends, to purchasers
during the term of the business plan
submitted with the conversion.

(f) Eligibility to acquire shares after
conversion. (1) For three years after the
resulting stock holding company con-
verts, no person may, directly or indi-
rectly, acquire or offer to acquire the
beneficial ownership of more than ten
percent of any class of the equity secu-
rities without the Board’s prior written
approval. If a person violates this pro-
hibition, the resulting stock holding
company may not permit the person to
vote shares in excess of ten percent,
and may not count the shares in excess
of ten percent in any shareholder vote.

(2) A person acquires beneficial own-
ership of more than ten percent of a
class of shares when he or she holds
any combination of the stock or rev-
ocable or irrevocable proxies under cir-
cumstances that give rise to a conclu-
sive control determination or rebutta-
ble control determination under
§§238.21(a) and (d) of this chapter. The
Board will presume that a person has
acquired shares if the acquiror entered
into a binding written agreement for
the transfer of shares. For purposes of
this section, an offer is made when it is
communicated. An offer does not in-
clude non-binding expressions of under-
standing or letters of intent regarding
the terms of a potential acquisition.

(3) Notwithstanding the restrictions
in this section:

(i) Paragraphs (f)(1) and (f)(2) of this
section do not apply to any offer with
a view toward public resale made ex-
clusively to the resulting stock holding
company, to the underwriters, or to a
selling group acting on behalf of the re-
sulting savings association.

(ii) Unless the Board objects in writ-
ing, any person may offer or announce
an offer to acquire up to one percent of
any class of shares. In computing the
one percent limit, the person must in-
clude all of his or her acquisitions of
the same class of shares during the
prior 12 months.

(iii) A corporation whose ownership
is, or will be, substantially the same as
the ownership may acquire or offer to
acquire more than ten percent of the
common stock, if it makes the offer or
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acquisition more than one year after
the resulting stock holding company
converts.

(iv) One or more of the tax-qualified
employee stock benefit plans may ac-
quire the shares, if the plan or plans do
not beneficially own more than 25 per-
cent of any class of shares of the re-
sulting savings association in the ag-
gregate.

(v) An acquiror does not have to file
a separate application to obtain Board
approval under paragraph (f)(1) of this
section, if the acquiror files an applica-
tion under part 238 of this chapter that
specifically addresses the criteria list-
ed under paragraph (f)(4) of this section
and the resulting stock holding com-
pany does not oppose the proposed ac-
quisition.

(4) The Board may deny an applica-
tion under paragraph (f)(1) of this sec-
tion if the proposed acquisition:

(i) Is contrary to the purposes of this
subpart;

(ii) Is manipulative or deceptive;

(iii) Subverts the fairness of the con-
version;

(iv) Is likely to injure the resulting
stock holding company;

(v) Is inconsistent with the plan to
meet the credit and lending needs of
the proposed market area;

(vi) Otherwise violates laws or regu-
lations; or

(vii) Does not prudently deploy the
conversion proceeds.

(g) Additional requirements that apply
following conversion. After conversion,
the resulting stock holding company
must:

(1) Promptly register the shares
under the Securities Exchange Act of
1934 (15 U.S.C. 78a-T78jj, as amended).
The resulting stock holding company
may not deregister the shares for three
years.

(2) Encourage and assist a market
maker to establish and to maintain a
market for the shares. A market maker
for a security is a dealer who:

(i) Regularly publishes bona fide
competitive bid and offer quotations
for the security in a recognized inter-
dealer quotation system;

(ii) Furnishes bona fide competitive
bid and offer quotations for the secu-
rity on request; or
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(iii) May effect transactions for the
security in reasonable quantities at
quoted prices with other brokers or
dealers.

(3) Use the best efforts to list the
shares on a national or regional securi-
ties exchange or on the National Asso-
ciation of Securities Dealers Auto-
mated Quotation system.

(4) File all post-conversion reports
that the Board requires.

§239.64 Contributions to charitable or-
ganizations.

(a) Forming a charitable organization
as part of a conversion. When a mutual
holding company converts to the stock
form, it may form a charitable organi-
zation. Its contributions to the chari-
table organization are governed by the
requirements of paragraphs (b) through
(f) of this section.

(b) Donating conversion shares or con-
version proceeds to a charitable organiza-
tion. Some of the conversion shares or
proceeds may be contributed to a char-
itable organization if:

(1) The plan of conversion provides
for the proposed contribution;

(2) The members approve the pro-
posed contribution; and

(3) The IRS either has approved, or
approves within two years after forma-
tion, the charitable organization as a
tax-exempt charitable organization
under the Internal Revenue Code.

(c) Member approval of charitable con-
tributions. At the meeting to consider
conversion of the mutual holding com-
pany, the members must separately ap-
prove by at least a majority of the
total eligible votes, a contribution of
conversion shares or proceeds. If the
mutual holding company has a sub-
sidiary holding company with minority
shareholders, or if the subsidiary sav-
ings association has minority share-
holders, and the mutual holding com-
pany is adding a charitable contribu-
tion as part of a second step stock con-
version, it must also have the minority
shareholders separately approve the
charitable contribution by a majority
of their total eligible votes.

(d) Charitable organization contribution
limits. A reasonable amount of conver-
sion shares or proceeds may be contrib-
uted to a charitable organization, if
the contribution will not exceed limits
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for charitable deductions under the In-
ternal Revenue Code and the Board
does not object on supervisory grounds.
If the mutual holding company or re-
sulting stock holding company is well-
capitalized pursuant to §238.62 of this
chapter, the Board generally will not
object if it contributes an aggregate
amount of eight percent or less of the
conversion shares or proceeds.

(e) Charitable organization require-
ments. The charitable organization’s
charter (or trust agreement) and gift
instrument must provide that:

(1) The charitable organization’s pri-
mary purpose is to serve and make
grants in the local community;

(2) As long as the charitable organi-
zation controls shares, it must vote
those shares in the same ratio as all
other shares voted on each proposal
considered by the shareholders;

(3) For at least five years after its or-
ganization, one seat on the charitable
organization’s board of directors (or
board of trustees) is reserved for an
independent director (or trustee) from
the local community. This director
may not be the officer, director, or em-
ployee, or the affiliate’s officer, direc-
tor, or employee, and should have expe-
rience with local community chari-
table organizations and grant making;
and

(4) For at least five years after its or-
ganization, one seat on the charitable
organization’s board of directors (or
board of trustees) is reserved for a di-
rector from the board of directors or
the board of directors of an acquiror or
resulting institution in the event of a
merger or acquisition of the organiza-
tion.

(5) The Board may examine the chari-
table organization at the charitable or-
ganization’s expense;

(6) The charitable organization must
comply with all supervisory directives
that the Board imposes;

(7) The charitable organization must
annually provide the Board with a copy
of the annual report that the chari-
table organization submitted to the
IRS;

(8) The charitable organization must
operate according to written policies
adopted by its board of directors (or
board of trustees), including a conflict
of interest policy; and
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(9) The charitable organization may
not engage in self-dealing, and must
comply with all laws necessary to
maintain its tax-exempt status under
the Internal Revenue Code.

(f) Conflicts of interest involving the di-
rectors of the mutual holding company or
resulting stock holding company. (1) An
individual who is the director, officer,
or employee, or a person who has the
power to direct the management or
policies, or otherwise owes a fiduciary
duty to the mutual holding company or
resulting stock holding company and
who will serve as an officer, director,
or employee of the charitable organiza-
tion, is subject to the following obliga-
tions:

(i) The individual must not advance
their own personal or business inter-
ests, or those of others with whom the
individual has a personal or business
relationship, at the expense of the mu-
tual holding company or resulting
stock holding company;

(ii) If the individual has an interest
in a matter or transaction before the
board of directors, the individual must:

(A) Disclose to the board all material
nonprivileged information relevant to
the board’s decision on the matter or
transaction, including the existence,
nature and extent of the individual’s
interests, and the facts known to the
individual as to the matter or trans-
action under consideration;

(B) Refrain from participating in the
board’s discussion of the matter or
transaction; and

(C) Recuse themselves from voting on
the matter or transaction (if the indi-
vidual is a director). See Form AC,
which provides further information or
operating plans and conflict of interest
plans. The mutual holding company
may obtain Form AC from the appro-
priate Reserve Bank and the Board’s
Web site at http:/
www.federalreserve.gov.

(2) Before the board of directors may
adopt a plan of conversion that in-
cludes a charitable organization, the
mutual holding company must identify
the directors that will serve on the
charitable organization’s board. These
directors may not participate in the
board’s discussions concerning con-
tributions to the charitable organiza-
tion, and may not vote on the matter.
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(3) The stock certificates of shares
contributed to the charitable organiza-
tion or that the charitable organiza-
tion otherwise acquires must bear the
following legend: ‘‘The board of direc-
tors must consider the shares that this
stock certificate represents as voted in
the same ratio as all other shares voted
on each proposal considered by the
shareholders, as long as the shares are
controlled by the charitable organiza-
tion.”

(4) As long as the charitable organi-
zation controls shares, the resulting
stock holding company must consider
those shares as voted in the same ratio
as all of the shares voted on each pro-
posal considered by the shareholders.

(5) After the stock offering is com-
plete, the resulting stock holding com-
pany must submit an executed copy of
the following documents to the appro-
priate Reserve Bank: the charitable or-
ganization’s charter and bylaws (or
trust agreement), operating plan (with-
in six months after the stock offering),
conflict of interest policy, and the gift
instrument for the contributions of ei-
ther stock or cash to the charitable or-
ganization.

§239.65 Voluntary supervisory conver-
sions.

(a) Voluntary supervisory conversion.
(1) The mutual holding company must
comply with this section and §239.66 to
engage in a voluntary supervisory con-
version. This subpart applies to all vol-
untary supervisory conversions under
sections 10(0)(7) and 10(p) of the Home
Owners’ Loan Act (12 U.S.C. 1467a(o)
and (p)).

(2) Sections 239.50 through 239.64 also
apply to a voluntary supervisory con-
version, unless a requirement is clearly
inapplicable.

(b) Conducting a voluntary supervisory
conversion. In conducting a voluntary
supervisory conversion, the mutual
holding company may:

(1) Sell its shares to the public;

(2) Convert into stock form by merg-
ing into a state-chartered corporation;
or

(3) Sell its shares directly to an
acquiror, who may be an individual,
company, depository institution, or de-
pository institution holding company.
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(c) Member rights in a voluntary super-
visory conversion. Members of the mu-
tual holding company do not have the
right to approve or participate in a vol-
untary supervisory conversion, and
will not have any legal or beneficial
ownership interests in the converted
association, unless the Board provides
otherwise. The members may have in-
terests in a liquidation account, if one
is established.

(d) Eligibility for a voluntary super-
visory conversion. A mutual holding
company may be eligible to engage in a
voluntary supervisory conversion if:

(1) Either the mutual holding com-
pany or its subsidiary savings associa-
tion is significantly undercapitalized
under applicable regulatory capital re-
quirements (or the mutual holding
company or its subsidiary savings asso-
ciation is undercapitalized under appli-
cable regulatory capital requirements
and a standard conversion that would
make it adequately capitalized is not
feasible) and will be a viable entity fol-
lowing the conversion;

(2) Severe financial conditions
threaten stability of the mutual hold-
ing company, and a conversion is likely
to improve its financial condition.

(e) A mutual holding company or its
subsidiary savings association will be a
viable entity following the conversion
if it satisfies all of the following:

(1) It will be adequately capitalized
as a result of the conversion;

(2) It, the proposed conversion, and
its acquiror(s) comply with applicable
supervisory policies;

(3) The transaction is in the best in-
terest of the mutual holding company
and its subsidiary savings associations,
and the best interest of the Deposit In-
surance Fund and the public; and

(4) The transaction will not injure or
be detrimental to the mutual holding
company and its subsidiary savings as-
sociations, the Deposit Insurance
Fund, or the public interest.

(f) Plan of voluntary supervisory con-
version. A majority of the board of di-
rectors of the mutual holding company
must approve a plan of voluntary su-
pervisory conversion. The mutual hold-
ing company must include all of the
following information in the plan of
voluntary supervisory conversion.
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(1) The name and address of the mu-
tual holding company.

(2) The name, address, date and place
of birth, and social security number or
tax identification number, as applica-
ble, of each proposed purchaser of con-
version shares and a description of that
purchaser’s relationship to the mutual
holding company.

(3) The title, per-unit par value, num-
ber, and per-unit and aggregate offer-
ing price of shares that the mutual
holding company will issue.

(4) The number and percentage of
shares that each investor will pur-
chase.

(6) The aggregate number and per-
centage of shares that each director,
officer, and any affiliates or associates
of the director or officer will purchase.

(6) A description of any liquidation
account.

(7) Certified copies of all resolutions
of the board of directors relating to the
conversion.

(g) Voluntary supervisory conversion
application. The mutual holding com-
pany must include all of the following
information and documents in a vol-
untary supervisory conversion applica-
tion to the Board under this subpart:

(1) Eligibility. (i) Evidence estab-
lishing that the mutual holding com-
pany meets the eligibility require-
ments under paragraph (d) of this sec-
tion.

(ii) An opinion of qualified, inde-
pendent counsel or an independent, cer-
tified public accountant regarding the
tax consequences of the conversion, or
an IRS ruling indicating that the
transaction qualifies as a tax-free reor-
ganization.

(2) Plan of conversion. A plan of vol-
untary supervisory conversion that
complies with paragraph (e) of this sec-
tion.

(3) Business plan. A business plan that
complies with §239.53(b), when required
by the Board.

(4) Financial data. (i) The most recent
audited financial statements and
Thrift Financial Report. The mutual
holding company must explain how its
current capital levels or the capital
levels of its subsidiary savings associa-
tions make it eligible to engage in a
voluntary supervisory conversion
under paragraph (d) of this section.
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(ii) A description of the estimated
conversion expenses.

(iii) Evidence supporting the value of
any non-cash asset contributions. Ap-
praisals must be acceptable to the
Board and the non-cash asset must
meet all other Board policy guidelines.

(iv) Pro forma financial statements
that reflect the effects of the trans-
action. The mutual holding company
must identify the tangible, core, and
risk-based capital levels and show the
adjustments necessary to compute the
capital levels. The mutual holding
company must prepare the pro forma
statements in conformance with Board
regulations and policy.

(6) Proposed documents. (i) The pro-
posed charter and bylaws.

(ii) The proposed stock certificate
form.

(6) Agreements. (i) A copy of any
agreements between the mutual hold-
ing company and proposed purchasers.

(ii) A copy and description of all ex-
isting and proposed employment con-
tracts. The mutual holding company
must describe the term, salary, and
severance provisions of the contract,
the identity and background of the of-
ficer or employee to be employed, and
the amount of any conversion shares to
be purchased by the officer or em-
ployee or his or her affiliates or associ-
ates.

(7) Related applications. (i) All filings
required under the securities offering
rules of subpart E of this part.

(ii) Any required Holding Company
Act application or Control Act notice
under part 238 of this chapter.

(iii) A subordinated debt application,
if applicable.

(iv) Applications for permission to
organize a stock savings and loan hold-
ing company and for approval of a
merger.

(v) A statement describing any other
applications required under federal or
state banking laws for all transactions
related to the conversion, copies of all
dispositive documents issued by regu-
latory authorities relating to the appli-
cations, and, if requested by the Board,
copies of the applications and related
documents.

(8) Waiver request. A description of
any of the features of the application
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that do not conform to the require-
ments of this subpart, including any
request for waiver of any of these re-
quirements.

(h) Offers and sales of stock. If the mu-
tual holding company converts under
this subpart, the conversion shares
must be offered and sold in compliance
with §239.59.

(1)  Post-conversion  acquisition  of
shares. For three years after the com-
pletion of a voluntary supervisory con-
version, neither the resulting stock
holding company nor the principal
shareholder(s) may acquire shares from
minority shareholders without the
Board’s prior approval.

§239.66 Board review of the voluntary
supervisory conversion application.

(a) Board review of a voluntary super-
visory conversion application. The Board
will generally approve the application
to engage in a voluntary supervisory
conversion unless it determines:

(1) The mutual holding company does
not meet the eligibility requirements
for a voluntary supervisory conversion
under §§239.65(d) or because the pro-
ceeds from the sale of the conversion
stock, less the expenses of the conver-
sion, would be insufficient to satisfy
any applicable viability requirement;

(2) The transaction is detrimental to
or would cause potential injury to the
mutual holding company, its sub-
sidiary savings association, or the De-
posit Insurance Fund or is contrary to
the public interest;

(3) The mutual holding company or
the acquiror, or the controlling parties
or directors and officers of the mutual
holding company or the acquiror, have
engaged in unsafe or unsound practices
in connection with the voluntary su-
pervisory conversion; or

(4) The mutual holding company fails
to justify an employment contract in-
cidental to the conversion, or the em-
ployment contract will be an unsafe or
unsound practice or represent a sale of
control. In a voluntary supervisory
conversion, the Board generally will
not approve employment contracts of
more than one year for the existing
management.

(b) Conditions the Board may impose on
an approval. (1) The Board will condi-
tion approval of a voluntary super-
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visory conversion application on all of
the following.

(i) The conversion stock sale must be
complete within three months after the
Board approves the application. The
Board may grant an extension for good
cause.

(ii) The mutual holding company and
the resulting stock holding company
must comply with all filing require-
ments of subpart E of this part.

(iii) The mutual holding company
must submit an opinion of independent
legal counsel indicating that the sale
of the shares complies with all applica-
ble state securities law requirements.

(iv) The mutual holding company and
the resulting stock holding company
must comply with all applicable laws,
rules, and regulations.

(v) The mutual holding company and
the resulting stock holding company
must satisfy any other requirements or
conditions the Board may impose.

(2) The Board may condition approval
of a voluntary supervisory conversion
application on either of the following:

(i) The mutual holding company and
the resulting stock holding company
must satisfy any conditions and re-
strictions the Board imposes to prevent
unsafe or unsound practices, to protect
the Deposit Insurance Fund and the
public interest, and to prevent poten-
tial injury or detriment to the mutual
holding company before and after the
conversion. The Board may impose
these conditions and restrictions on
the mutual holding company and the
resulting stock holding company (be-
fore and after the conversion), the
acquiror, controlling parties, or direc-
tors and officers of the mutual holding
company or the acquiror; or

(ii) The mutual holding company or
the resulting stock holding company
must infuse a larger amount of capital,
if necessary, for safety and soundness
reasons.

APPENDIX A TO PART 239—MUTUAL
HOLDING COMPANY MODEL CHARTER

FEDERAL MUTUAL HOLDING COMPANY
CHARTER

Section 1: Corporate title. The name of the
mutual holding company is _ (the ‘“‘Mutual
Holding Company’’).
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