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§238.71 Purpose.

This subpart implements 12 U.S.C.
1831i, which requires certain savings
and loan holding companies to notify
the Board before appointing or employ-
ing directors and senior executive offi-
cers.

§238.72 Definitions.

The following definitions apply to
this subpart:

(a) Director means an individual who
serves on the board of directors of a
savings and loan holding company.
This term does not include an advisory
director who:

(1) Is not elected by the shareholders;

(2) Is not authorized to vote on any
matters before the board of directors or
any committee of the board of direc-
tors;

(3) Provides only general policy ad-
vice to the board of directors or any
committee of the board of directors;
and

(4) Has not been identified by the
Board or Reserve Bank in writing as an
individual who performs the functions
of a director, or who exercises signifi-
cant influence over, or participates in,
major policymaking decisions of the
board of directors.

(b) Senior executive officer means an
individual who holds the title or per-
forms the function of one or more of
the following positions (without regard
to title, salary, or compensation):
president, chief executive officer, chief
operating officer, chief financial offi-
cer, chief lending officer, or chief in-
vestment officer. Senior executive officer
also includes any other person identi-
fied by the Board or Reserve Bank in
writing as an individual who exercises
significant influence over, or partici-
pates in, major policymaking deci-
sions, whether or not hired as an em-
ployee.

(c) Troubled condition means:

(1) A savings and loan holding com-
pany that has an unsatisfactory rating
under the applicable holding company
rating system, or that is informed in
writing by the Board or Reserve Bank
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that it has an adverse effect on its sub-
sidiary savings association.

(2) A savings and loan holding com-
pany that is subject to a capital direc-
tive, a cease-and-desist order, a con-
sent order, a formal written agree-
ment, or a prompt corrective action di-
rective relating to the safety and
soundness or financial viability of the
savings association, unless otherwise
informed in writing by the Board or
Reserve Bank; or

(3) A savings and loan holding com-
pany that is informed in writing by the
Board or Reserve Bank that it is in
troubled condition based on informa-
tion available to the Board or Reserve
Bank.

§238.73 Prior notice requirements.

(a) Savings and loan holding company.
Except as provided under §238.78, a sav-
ings and loan holding company must
give the Board 30 days’ written notice,
as specified in §238.74, before adding or
replacing any member of its board of
directors, employing any person as a
senior executive officer, or changing
the responsibilities of any senior exec-
utive officer so that the person would
assume a different senior executive po-
sition if the savings and loan holding
company is in troubled condition.

(b) Notice by individual. An individual
seeking election to the board of direc-
tors of a savings and loan holding com-
pany described in paragraph (a) of this
section that has not been nominated by
management, must either provide the
prior notice required under paragraph
(a) of this section or follow the process
under §238.78(b).

§238.74 Filing and processing proce-
dures.

(a) Filing notice—(1) Content. The no-
tice required in §238.73 shall be filed
with the appropriate Reserve Bank and
shall contain:

(i) The information required by para-
graph 6(A) of the Change in Bank Con-
trol Act (12 U.S.C. 1817(j)(6)(A)) as may
be prescribed in the designated Board
form;

(ii) Additional information con-
sistent with the Federal Financial In-
stitutions Examination Council’s Joint
Statement of Guidelines on Conducting
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Background Checks and Change in Con-
trol Investigations, as set forth in the
designated Board form; and

(iii) Such other information as may
be required by the Board or Reserve
Bank.

(2) Modification. The Reserve Bank
may modify or accept other informa-
tion in place of the requirements of
this section for a notice filed under
this subpart.

(3) Acceptance and processing of notice.
The 30-day notice period specified in
section 238.73 shall begin on the date
all information required to be sub-
mitted by the notificant pursuant to
this section is received by the appro-
priate Reserve Bank. The Reserve
Bank shall notify the savings and loan
holding company or individual submit-
ting the notice of the date on which all
required information is received and
the notice is accepted for processing,
and of the date on which the 30-day no-
tice period will expire. The Board or
Reserve Bank may extend the 30-day
notice period for an additional period
of not more than 60 days by notifying
the savings and loan holding company
or individual filing the notice that the
period has been extended and stating
the reason for not processing the no-
tice within the 30-day notice period.

(b) [Reserved]

§238.75 Standards for review.

(a) Notice of disapproval. The Board or
Reserve Bank will disapprove a notice
if, pursuant to the standard set forth in
12 U.S.C. 183li(e), the Board or Reserve
Bank finds that the competence, expe-
rience, character, or integrity of the
proposed individual indicates that it
would not be in the best interests of
the depositors of the savings and loan
holding company or of the public to
permit the individual to be employed
by, or associated with, the savings and
loan holding company. If the Board or
Reserve Bank disapproves a notice, it
will issue a written notice that ex-
plains why the Board or Reserve Bank
disapproved the notice. The Board or
Reserve Bank will send the notice to
the savings and loan holding company
and the individual.

(b) Appeal of a notice of disapproval.
(1) A disapproved individual or a regu-
lated institution that has submitted a
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notice that is disapproved under this
section may appeal the disapproval to
the Board within 15 days of the effec-
tive date of the notice of disapproval.
An appeal shall be in writing and ex-
plain the reasons for the appeal and in-
clude all facts, documents, and argu-
ments that the appealing party wishes
to be considered in the appeal, and
state whether the appealing party is
requesting an informal hearing.

(2) Written notice of the final deci-
sion of the Board shall be sent to the
appealing party within 60 days of the
receipt of an appeal, unless the appeal-
ing party’s request for an informal
hearing is granted.

(3) The disapproved individual may
not serve as a director or senior execu-
tive officer of the state member bank
or bank holding company while the ap-
peal is pending.

(c) Informal hearing. (1) An individual
or regulated institution whose notice
under this section has been disapproved
may request an informal hearing on
the notice. A request for an informal
hearing shall be in writing and shall be
submitted within 15 days of a notice of
disapproval. The Board may, in its sole
discretion, order an informal hearing if
the Board finds that oral argument is
appropriate or necessary to resolve dis-
putes regarding material issues of fact.

(2) An informal hearing shall be held
within 30 days of a request, if granted,
unless the requesting party agrees to a
later date.

(3) Written notice of the final deci-
sion of the Board shall be given to the
individual and the regulated institu-
tion within 60 days of the conclusion of
any informal hearing ordered by the
Board, unless the requesting party
agrees to a later date.

§238.76 Waiting period.

(a) At expiration of period. A proposed
director or senior executive officer
may begin service at the end of the 30-
day period and any extension as pro-
vided under §238.74 unless the Board or
Reserve Bank notifies you that it has
disapproved the notice before the end
of the period.

(b) Prior to expiration of period. A pro-
posed director or senior executive offi-
cer may begin service before the end of
the 30-day period and any extension as
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provided under section 238.74 of this
section, if the Board or the Reserve
Bank notifies in writing the savings
and loan holding company or indi-
vidual submitting the notice of the
Board’s or Reserve Bank’s intention
not to disapprove the notice.

§238.77 Waiver of prior notice require-
ment.

(a) Waiver request. An individual may
serve as a director or senior executive
officer before filing a notice under this
subpart if the Board or Reserve Bank
finds that:

(1) Delay would threaten the safety
or soundness of the savings and loan
holding company;

(2) Delay would not be in the public
interest; or

3) Other extraordinary cir-
cumstances exist that justify waiver of
prior notice.

(b) Automatic waiver. An individual
may serve as a director upon election
to the board of directors before filing a
notice under this subpart, if the indi-
vidual:

(1) Is not proposed by the manage-
ment of the savings and loan holding
company;

(2) Is elected as a new member of the
board of directors at a meeting of the
savings and loan holding company; and

(3) Provides to the appropriate Re-
serve Bank all the information re-
quired in §238.74 within two (2) business
days after the individual’s election.

(c) Subsequent Board or Reserve Bank
action. The Board or Reserve Bank may
disapprove a notice within 30 days after
the Board or Reserve Bank issues a
waiver under paragraph (a) of this sec-
tion or within 30 days after the elec-
tion of an individual who has filed a
notice and is serving pursuant to an
automatic waiver under paragraph (b)
of this section.

Subpart |—Prohibited Service at
Savings and Loan Holding
Companies

§238.81 Purpose.

This subpart implements section
19(e)(1) of the Federal Deposit Insur-
ance Act (FDIA), which prohibits per-
sons who have been convicted of cer-
tain criminal offenses or who have

§238.83

agreed to enter into a pre-trial diver-
sion or similar program in connection
with a prosecution for such criminal
offenses from occupying various posi-
tions with a savings and loan holding
company. This part also implements
section 19(e)(2) of the FDIA, which per-
mits the Board to provide exemptions,
by regulation or order, from the appli-
cation of the prohibition. This subpart
provides an exemption for savings and
loan holding company employees whose
activities and responsibilities are lim-
ited solely to agriculture, forestry, re-
tail merchandising, manufacturing, or
public utilities operations, and a tem-
porary exemption for certain persons
who held positions with respect to a
savings and loan holding company as of
October 13, 2006. The subpart also de-
scribes procedures for applying to the
Board for an exemption.

§238.82 Definitions.

The following definitions apply to
this subpart:

(a) Institution-affiliated party is de-
fined at 12 U.S.C. 1813(u), except that
the phrase ‘‘savings and loan holding
company’’ is substituted for ‘‘insured
depository institution’ each place that
it appears in that definition.

(b) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance to serve as counsel on behalf of
the Board in the proceeding.

(c) Person means an individual and
does not include a corporation, firm or
other business entity.

(d) Savings and loan holding company
is defined at §238.2(m), but excludes a
subsidiary of a savings and loan hold-
ing company that is not itself a savings
and loan holding company.

§238.83 Prohibited actions.

(a) Person. If a person was convicted
of a criminal offense described in
§238.84, or agreed to enter into a pre-
trial diversion or similar program in
connection with a prosecution for such
a criminal offense, he or she may not:

(1) Become, or continue as, an insti-
tution-affiliated party with respect to
any savings and loan holding company.

(2) Own or control, directly or indi-
rectly, any savings and loan holding
company. A person will own or control
a savings and loan holding company if
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