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12 CFR Ch. II (1–1–23 Edition) Pt. 218 

12 For the most recent discussion in this 
format, see box titled ‘‘Developments Re-
lated to Financial Stability’’ in Board of 
Governors of the Federal Reserve System, 
Monetary Policy Report to Congress, June 2016, 
pp. 20–21. 

13 BIS, Countercyclical capital buffer 
(CCyB), www.bis.org/bcbs/ccyb/index.htm. 

stability of the U.S. financial system.12 That 
portion of the report will be an important 
vehicle for updating the public on how the 
Board’s current assessment of financial sys-
tem vulnerabilities bears on the setting of 
the CCyB. 

6. MONITORING THE EFFECTS OF THE U.S. 
CCYB 

(a) The effects of the U.S. CCyB ultimately 
will depend on the level at which it is set, 
the size and nature of any adjustments in the 
level, and the timeliness with which it is in-
creased or decreased. The extent to which 
the CCyB may affect vulnerabilities in the 
broader financial system depends upon a 
complex set of interactions between required 
capital levels at the largest banking organi-
zations and the economy and financial mar-
kets. In addition to the direct effects, the 
secondary economic effects could be ampli-
fied if financial markets extract a signal 
from the announcement of a change in the 
CCyB about subsequent actions that might 
be taken by the Board. Moreover, financial 
market participants might react by updating 
their expectations about future asset prices 
in specific markets or broader economic ac-
tivity based on the concerns expressed by the 
regulators in communications announcing a 
policy change. 

(b) The Board will monitor and analyze ad-
justments by banking organizations and 
other financial institutions to the CCyB: 
whether a change in the CCyB leads to ob-
served changes in risk-based capital ratios at 
advanced approaches institutions, as well as 
whether those adjustments are achieved pas-
sively through retained earnings, or actively 
through changes in capital distributions or 
in risk-weighted assets. Other factors to be 
monitored include the extent to which loan 
growth and interest rate spreads on loans 
made by affected banking organizations 
change relative to loan growth and loan 
spreads at banking organizations that are 
not subject to the buffer. Another consider-
ation in setting the CCyB and other 
macroprudential tools is the extent to which 
the adjustments by advanced approaches in-
stitutions to higher capital buffers lead to 
migration of credit market activity outside 
of those banking organizations, especially to 
the nonbank financial sector. Depending on 
the amount of migration, which institutions 
are affected by it, and the remaining expo-
sures of advanced approaches institutions, 
those adjustments could cause the Board to 

favor either a higher or a lower value of the 
CCyB. 

(c) The Board will also monitor informa-
tion regarding the levels of and changes in 
the CCyB in other countries. The Basel Com-
mittee on Banking Supervision is expected 
to maintain this information for member 
countries in a publicly available form on its 
Web site.13 Using that data in conjunction 
with supervisory and publicly available 
datasets, the Board will be able to draw not 
only upon the experience of the United 
States but also that of other countries to re-
fine estimates of the effects of changes in the 
CCyB. 

[81 FR 63686, Sept. 16, 2016] 

PART 218—EXCEPTIONS FOR 
BANKS FROM THE DEFINITION OF 
BROKER IN THE SECURITIES EX-
CHANGE ACT OF 1934 (REGULA-
TION R) 

Sec. 
218.100 Definition. 
218.700 Defined terms relating to the net-

working exception from the definition of 
‘‘broker.’’ 

218.701 Exemption from the definition of 
‘‘broker’’ for certain institutional refer-
rals. 

218.721 Defined terms relating to the trust 
and fiduciary activities exception from 
the definition of ‘‘broker.’’ 

218.722 Exemption allowing banks to cal-
culate trust and fiduciary compensation 
on a bank-wide basis. 

218.723 Exemptions for special accounts, 
transferred accounts, foreign branches 
and a de minimis number of accounts. 

218.740 Defined terms relating to the sweep 
accounts exception from the definition of 
‘‘broker.’’ 

218.741 Exemption for banks effecting trans-
actions in money market funds. 

218.760 Exemption from definition of 
‘‘broker’’ for banks accepting orders to 
effect transactions in securities from or 
on behalf of custody accounts. 

218.771 Exemption from the definition of 
‘‘broker’’ for banks effecting trans-
actions in securities issued pursuant to 
Regulation S. 

218.772 Exemption from the definition of 
‘‘broker’’ for banks engaging in securi-
ties lending transactions. 

218.775 Exemption from the definition of 
‘‘broker’’ for banks effecting certain ex-
cepted or exempted transactions in in-
vestment company securities. 
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218.776 Exemption from the definition of 
‘‘broker’’ for banks effecting certain ex-
cepted or exempted transactions in a 
company’s securities for its employee 
benefit plans. 

218.780 Exemption for banks from liability 
under section 29 of the Securities Ex-
change Act of 1934. 

218.781 Exemption from the definition of 
‘‘broker’’ for banks for a limited period 
of time. 

AUTHORITY: 15 U.S.C. 78c(a)(4)(F). 

SOURCE: Reg. R, 72 FR 56554, Oct. 3, 2007, 
unless otherwise noted. 

§ 218.100 Definition. 
For purposes of this part the fol-

lowing definition shall apply: Act 
means the Securities Exchange Act of 
1934 (15 U.S.C. 78a et seq.). 

§ 218.700 Defined terms relating to the 
networking exception from the defi-
nition of ‘‘broker.’’ 

When used with respect to the Third 
Party Brokerage Arrangements (‘‘Net-
working’’) Exception from the defini-
tion of the term ‘‘broker’’ in section 
3(a)(4)(B)(i) of the Act (15 U.S.C. 
78c(a)(4)(B)(i)) in the context of trans-
actions with a customer, the following 
terms shall have the meaning provided: 

(a) Contingent on whether the referral 
results in a transaction means dependent 
on whether the referral results in a 
purchase or sale of a security; whether 
an account is opened with a broker or 
dealer; whether the referral results in a 
transaction involving a particular type 
of security; or whether it results in 
multiple securities transactions; pro-
vided, however, that a referral fee may 
be contingent on whether a customer: 

(1) Contacts or keeps an appointment 
with a broker or dealer as a result of 
the referral; or 

(2) Meets any objective, base-line 
qualification criteria established by 
the bank or broker or dealer for cus-
tomer referrals, including such criteria 
as minimum assets, net worth, income, 
or marginal federal or state income tax 
rate, or any requirement for citizen-
ship or residency that the broker or 
dealer, or the bank, may have estab-
lished generally for referrals for securi-
ties brokerage accounts. 

(b)(1) Incentive compensation means 
compensation that is intended to en-
courage a bank employee to refer cus-

tomers to a broker or dealer or give a 
bank employee an interest in the suc-
cess of a securities transaction at a 
broker or dealer. The term does not in-
clude compensation paid by a bank 
under a bonus or similar plan that is: 

(i) Paid on a discretionary basis; and 
(ii) Based on multiple factors or vari-

ables and: 
(A) Those factors or variables include 

multiple significant factors or vari-
ables that are not related to securities 
transactions at the broker or dealer; 

(B) A referral made by the employee 
is not a factor or variable in deter-
mining the employee’s compensation 
under the plan; and 

(C) The employee’s compensation 
under the plan is not determined by 
reference to referrals made by any 
other person. 

(2) Nothing in this paragraph (b) 
shall be construed to prevent a bank 
from compensating an officer, director 
or employee under a bonus or similar 
plan on the basis of any measure of the 
overall profitability or revenue of: 

(i) The bank, either on a stand-alone 
or consolidated basis; 

(ii) Any affiliate of the bank (other 
than a broker or dealer), or any oper-
ating unit of the bank or an affiliate 
(other than a broker or dealer), if the 
affiliate or operating unit does not 
over time predominately engage in the 
business of making referrals to a 
broker or dealer; or 

(iii) A broker or dealer if: 
(A) Such measure of overall profit-

ability or revenue is only one of mul-
tiple factors or variables used to deter-
mine the compensation of the officer, 
director or employee; 

(B) The factors or variables used to 
determine the compensation of the of-
ficer, director or employee include 
multiple significant factors or vari-
ables that are not related to the profit-
ability or revenue of the broker or 
dealer; 

(C) A referral made by the employee 
is not a factor or variable in deter-
mining the employee’s compensation 
under the plan; and 

(D) The employee’s compensation 
under the plan is not determined by 
reference to referrals made by any 
other person. 
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(c) Nominal one-time cash fee of a fixed 
dollar amount means a cash payment 
for a referral, to a bank employee who 
was personally involved in referring 
the customer to the broker or dealer, 
in an amount that meets any of the fol-
lowing standards: 

(1) The payment does not exceed: 
(i) Twice the average of the min-

imum and maximum hourly wage es-
tablished by the bank for the current 
or prior year for the job family that in-
cludes the employee; or 

(ii) 1/1000th of the average of the min-
imum and maximum annual base sal-
ary established by the bank for the 
current or prior year for the job family 
that includes the employee; or 

(2) The payment does not exceed 
twice the employee’s actual base hour-
ly wage or 1/1000th of the employee’s 
actual annual base salary; or 

(3) The payment does not exceed 
twenty-five dollars ($25), as adjusted in 
accordance with paragraph (f) of this 
section. 

(d) Job family means a group of jobs 
or positions involving similar respon-
sibilities, or requiring similar skills, 
education or training, that a bank, or a 
separate unit, branch or department of 
a bank, has established and uses in the 
ordinary course of its business to dis-
tinguish among its employees for pur-
poses of hiring, promotion, and com-
pensation. 

(e) Referral means the action taken 
by one or more bank employees to di-
rect a customer of the bank to a broker 
or dealer for the purchase or sale of se-
curities for the customer’s account. 

(f) Inflation adjustment—(1) In general. 
On April 1, 2012, and on the 1st day of 
each subsequent 5-year period, the dol-
lar amount referred to in paragraph 
(c)(3) of this section shall be adjusted 
by: 

(i) Dividing the annual value of the 
Employment Cost Index For Wages and 
Salaries, Private Industry Workers (or 
any successor index thereto), as pub-
lished by the Bureau of Labor Statis-
tics, for the calendar year preceding 
the calendar year in which the adjust-
ment is being made by the annual 
value of such index (or successor) for 
the calendar year ending December 31, 
2006; and 

(ii) Multiplying the dollar amount by 
the quotient obtained in paragraph 
(f)(1)(i) of this section. 

(2) Rounding. If the adjusted dollar 
amount determined under paragraph 
(f)(1) of this section for any period is 
not a multiple of $1, the amount so de-
termined shall be rounded to the near-
est multiple of $1. 

§ 218.701 Exemption from the defini-
tion of ‘‘broker’’ for certain institu-
tional referrals. 

(a) General. A bank that meets the re-
quirements for the exception from the 
definition of ‘‘broker’’ under section 
3(a)(4)(B)(i) of the Act (15 U.S.C. 
78c(a)(4)(B)(i)), other than section 
3(a)(4)(B)(i)(VI) of the Act (15 U.S.C. 
78c(a)(4)(B)(i)(VI)), is exempt from the 
conditions of section 3(a)(4)(B)(i)(VI) of 
the Act solely to the extent that a 
bank employee receives a referral fee 
for referring a high net worth customer 
or institutional customer to a broker 
or dealer with which the bank has a 
contractual or other written arrange-
ment of the type specified in section 
3(a)(4)(B)(i) of the Act, if: 

(1) Bank employee. (i) The bank em-
ployee is: 

(A) Not registered or approved, or 
otherwise required to be registered or 
approved, in accordance with the quali-
fication standards established by the 
rules of any self-regulatory organiza-
tion; 

(B) Predominantly engaged in bank-
ing activities other than making refer-
rals to a broker or dealer; and 

(C) Not subject to statutory disquali-
fication, as that term is defined in sec-
tion 3(a)(39) of the Act (15 U.S.C. 
78c(a)(39)), except subparagraph (E) of 
that section; and 

(ii) The high net worth customer or 
institutional customer is encountered 
by the bank employee in the ordinary 
course of the employee’s assigned du-
ties for the bank. 

(2) Bank determinations and obliga-
tions—(i) Disclosures. The bank provides 
the high net worth customer or institu-
tional customer the information set 
forth in paragraph (b) of this section 

(A) In writing prior to or at the time 
of the referral; or 

(B) Orally prior to or at the time of 
the referral and 
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(1) The bank provides such informa-
tion to the customer in writing within 
3 business days of the date on which 
the bank employee refers the customer 
to the broker or dealer; or 

(2) The written agreement between 
the bank and the broker or dealer pro-
vides for the broker or dealer to pro-
vide such information to the customer 
in writing in accordance with para-
graph (a)(3)(i) of this section. 

(ii) Customer qualification. (A) In the 
case of a customer that is a not a nat-
ural person, the bank has a reasonable 
basis to believe that the customer is an 
institutional customer before the refer-
ral fee is paid to the bank employee. 

(B) In the case of a customer that is 
a natural person, the bank has a rea-
sonable basis to believe that the cus-
tomer is a high net worth customer 
prior to or at the time of the referral. 

(iii) Employee qualification informa-
tion. Before a referral fee is paid to a 
bank employee under this section, the 
bank provides the broker or dealer the 
name of the employee and such other 
identifying information that may be 
necessary for the broker or dealer to 
determine whether the bank employee 
is registered or approved, or otherwise 
required to be registered or approved, 
in accordance with the qualification 
standards established by the rules of 
any self-regulatory organization or is 
subject to statutory disqualification, 
as that term is defined in section 
3(a)(39) of the Act (15 U.S.C. 78c(a)(39)), 
except subparagraph (E) of that sec-
tion. 

(iv) Good faith compliance and correc-
tions. A bank that acts in good faith 
and that has reasonable policies and 
procedures in place to comply with the 
requirements of this section shall not 
be considered a ‘‘broker’’ under section 
3(a)(4) of the Act (15 U.S.C. 78c(a)(4)) 
solely because the bank fails to comply 
with the provisions of this paragraph 
(a)(2) with respect to a particular cus-
tomer if the bank: 

(A) Takes reasonable and prompt 
steps to remedy the error (such as, for 
example, by promptly making the re-
quired determination or promptly pro-
viding the broker or dealer the re-
quired information); and 

(B) Makes reasonable efforts to re-
claim the portion of the referral fee 

paid to the bank employee for the re-
ferral that does not, following any re-
quired remedial action, meet the re-
quirements of this section and that ex-
ceeds the amount otherwise permitted 
under section 3(a)(4)(B)(i)(VI) of the 
Act (15 U.S.C. 78c(a)(4)(B)(i)(VI)) and 
§ 218.700. 

(3) Provisions of written agreement. The 
written agreement between the bank 
and the broker or dealer shall require 
that: 

(i) Broker-dealer written disclosures. If, 
pursuant to paragraph (a)(2)(i)(B)(2) of 
this section, the broker or dealer is to 
provide the customer in writing the 
disclosures set forth in paragraph (b) of 
this section, the broker or dealer pro-
vides such information to the customer 
in writing: 

(A) Prior to or at the time the cus-
tomer begins the process of opening an 
account at the broker or dealer, if the 
customer does not have an account 
with the broker or dealer; or 

(B) Prior to the time the customer 
places an order for a securities trans-
action with the broker or dealer as a 
result of the referral, if the customer 
already has an account at the broker 
or dealer. 

(ii) Customer and employee qualifica-
tions. Before the referral fee is paid to 
the bank employee: 

(A) The broker or dealer determine 
that the bank employee is not subject 
to statutory disqualification, as that 
term is defined in section 3(a)(39) of the 
Act (15 U.S.C. 78c(a)(39)), except sub-
paragraph (E) of that section; and 

(B) The broker or dealer has a rea-
sonable basis to believe that the cus-
tomer is a high net worth customer or 
an institutional customer. 

(iii) Suitability or sophistication deter-
mination by broker or dealer—(A) Contin-
gent referral fees. In any case in which 
payment of the referral fee is contin-
gent on completion of a securities 
transaction at the broker or dealer, the 
broker or dealer, before such securities 
transaction is conducted, perform a 
suitability analysis of the securities 
transaction in accordance with the 
rules of the broker or dealer’s applica-
ble self-regulatory organization as if 
the broker or dealer had recommended 
the securities transaction. 
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(B) Non-contingent referral fees. In any 
case in which payment of the referral 
fee is not contingent on the completion 
of a securities transaction at the 
broker or dealer, the broker or dealer, 
before the referral fee is paid, either: 

(1) Determine that the customer: 
(i) Has the capability to evaluate in-

vestment risk and make independent 
decisions; and 

(ii) Is exercising independent judg-
ment based on the customer’s own 
independent assessment of the opportu-
nities and risks presented by a poten-
tial investment, market factors and 
other investment considerations; or 

(2) Perform a suitability analysis of 
all securities transactions requested by 
the customer contemporaneously with 
the referral in accordance with the 
rules of the broker or dealer’s applica-
ble self-regulatory organization as if 
the broker or dealer had recommended 
the securities transaction. 

(iv) Notice to the customer. The broker 
or dealer inform the customer if the 
broker or dealer determines that the 
customer or the securities trans-
action(s) to be conducted by the cus-
tomer does not meet the applicable 
standard set forth in paragraph 
(a)(3)(iii) of this section. 

(v) Notice to the bank. The broker or 
dealer promptly inform the bank if the 
broker or dealer determines that: 

(A) The customer is not a high net 
worth customer or institutional cus-
tomer, as applicable; or 

(B) The bank employee is subject to 
statutory disqualification, as that 
term is defined in section 3(a)(39) of the 
Act (15 U.S.C. 78c(a)(39)), except sub-
paragraph (E) of that section. 

(b) Required disclosures. The disclo-
sures provided to the high net worth 
customer or institutional customer 
pursuant to paragraphs (a)(2)(i) or 
(a)(3)(i) of this section shall clearly and 
conspicuously disclose: 

(1) The name of the broker or dealer; 
and 

(2) That the bank employee partici-
pates in an incentive compensation 
program under which the bank em-
ployee may receive a fee of more than 
a nominal amount for referring the 
customer to the broker or dealer and 
payment of this fee may be contingent 

on whether the referral results in a 
transaction with the broker or dealer. 

(c) Receipt of other compensation. 
Nothing in this section prevents or pro-
hibits a bank from paying or a bank 
employee from receiving any type of 
compensation that would not be con-
sidered incentive compensation under 
§ 218.700(b)(1) or that is described in 
§ 218.700(b)(2). 

(d) Definitions. When used in this sec-
tion: 

(1) High net worth customer—(i) Gen-
eral. High net worth customer means: 

(A) Any natural person who, either 
individually or jointly with his or her 
spouse, has at least $5 million in net 
worth excluding the primary residence 
and associated liabilities of the person 
and, if applicable, his or her spouse; 
and 

(B) Any revocable, inter vivos or liv-
ing trust the settlor of which is a nat-
ural person who, either individually or 
jointly with his or her spouse, meets 
the net worth standard set forth in 
paragraph (d)(1)(i)(A) of this section. 

(ii) Individual and spousal assets. In 
determining whether any person is a 
high net worth customer, there may be 
included in the assets of such person 

(A) Any assets held individually; 
(B) If the person is acting jointly 

with his or her spouse, any assets of 
the person’s spouse (whether or not 
such assets are held jointly); and 

(C) If the person is not acting jointly 
with his or her spouse, fifty percent of 
any assets held jointly with such per-
son’s spouse and any assets in which 
such person shares with such person’s 
spouse a community property or simi-
lar shared ownership interest. 

(2) Institutional customer means any 
corporation, partnership, limited li-
ability company, trust or other non- 
natural person that has, or is con-
trolled by a non-natural person that 
has, at least: 

(i) $10 million in investments; or 
(ii) $20 million in revenues; or 
(iii) $15 million in revenues if the 

bank employee refers the customer to 
the broker or dealer for investment 
banking services. 

(3) Investment banking services in-
cludes, without limitation, acting as 
an underwriter in an offering for an 
issuer; acting as a financial adviser in 
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a merger, acquisition, tender offer or 
similar transaction; providing venture 
capital, equity lines of credit, private 
investment-private equity transactions 
or similar investments; serving as 
placement agent for an issuer; and en-
gaging in similar activities. 

(4) Referral fee means a fee (paid in 
one or more installments) for the refer-
ral of a customer to a broker or dealer 
that is: 

(i) A predetermined dollar amount, or 
a dollar amount determined in accord-
ance with a predetermined formula 
(such as a fixed percentage of the dol-
lar amount of total assets placed in an 
account with the broker or dealer), 
that does not vary based on: 

(A) The revenue generated by or the 
profitability of securities transactions 
conducted by the customer with the 
broker or dealer; or 

(B) The quantity, price, or identity of 
securities transactions conducted over 
time by the customer with the broker 
or dealer; or 

(C) The number of customer referrals 
made; or 

(ii) A dollar amount based on a fixed 
percentage of the revenues received by 
the broker or dealer for investment 
banking services provided to the cus-
tomer. 

(e) Inflation adjustments—(1) In gen-
eral. On April 1, 2012, and on the 1st day 
of each subsequent 5-year period, each 
dollar amount in paragraphs (d)(1) and 
(d)(2) of this section shall be adjusted 
by: 

(i) Dividing the annual value of the 
Personal Consumption Expenditures 
Chain-Type Price Index (or any suc-
cessor index thereto), as published by 
the Department of Commerce, for the 
calendar year preceding the calendar 
year in which the adjustment is being 
made by the annual value of such index 
(or successor) for the calendar year 
ending December 31, 2006; and 

(ii) Multiplying the dollar amount by 
the quotient obtained in paragraph 
(e)(1)(i) of this section. 

(2) Rounding. If the adjusted dollar 
amount determined under paragraph 
(e)(1) of this section for any period is 
not a multiple of $100,000, the amount 

so determined shall be rounded to the 
nearest multiple of $100,000. 

[Reg. R, 72 FR 56554, Oct. 3, 2007, as amended 
at 73 FR 20780, Apr. 17, 2008] 

§ 218.721 Defined terms relating to the 
trust and fiduciary activities excep-
tion from the definition of ‘‘broker.’’ 

(a) Defined terms for chiefly com-
pensated test. For purposes of this part 
and section 3(a)(4)(B)(ii) of the Act (15 
U.S.C. 78c(a)(4)(B)(ii)), the following 
terms shall have the meaning provided: 

(1) Chiefly compensated—account-by- 
account test. Chiefly compensated shall 
mean the relationship-total compensation 
percentage for each trust or fiduciary ac-
count of the bank is greater than 50 
percent. 

(2) The relationship-total compensation 
percentage for a trust or fiduciary ac-
count shall be the mean of the yearly 
compensation percentage for the account 
for the immediately preceding year and 
the yearly compensation percentage for 
the account for the year immediately 
preceding that year. 

(3) The yearly compensation percentage 
for a trust or fiduciary account shall be 

(i) Equal to the relationship com-
pensation attributable to the trust or fi-
duciary account during the year divided 
by the total compensation attributable 
to the trust or fiduciary account during 
that year, with the quotient expressed 
as a percentage; and 

(ii) Calculated within 60 days of the 
end of the year. 

(4) Relationship compensation means 
any compensation a bank receives at-
tributable to a trust or fiduciary ac-
count that consists of: 

(i) An administration fee, including, 
without limitation, a fee paid— 

(A) For personal services, tax prepa-
ration, or real estate settlement serv-
ices; 

(B) For disbursing funds from, or for 
recording receipt of payments to, a 
trust or fiduciary account; 

(C) In connection with securities 
lending or borrowing transactions; 

(D) For custody services; or 
(E) In connection with an investment 

in shares of an investment company for 
personal service, the maintenance of 
shareholder accounts or any service de-
scribed in paragraph (a)(4)(iii)(C) of 
this section; 
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(ii) An annual fee (payable on a 
monthly, quarterly or other basis), in-
cluding, without limitation, a fee paid 
for assessing investment performance 
or for reviewing compliance with appli-
cable investment guidelines or restric-
tions; 

(iii) A fee based on a percentage of 
assets under management, including, 
without limitation, a fee paid 

(A) Pursuant to a plan under 
§ 270.12b–1; 

(B) In connection with an investment 
in shares of an investment company for 
personal service or the maintenance of 
shareholder accounts; 

(C) Based on a percentage of assets 
under management for any of the fol-
lowing services— 

(1) Providing transfer agent or sub- 
transfer agent services for beneficial 
owners of investment company shares; 

(2) Aggregating and processing pur-
chase and redemption orders for invest-
ment company shares; 

(3) Providing beneficial owners with 
account statements showing their pur-
chases, sales, and positions in the in-
vestment company; 

(4) Processing dividend payments for 
the investment company; 

(5) Providing sub-accounting services 
to the investment company for shares 
held beneficially; 

(6) Forwarding communications from 
the investment company to the bene-
ficial owners, including proxies, share-
holder reports, dividend and tax no-
tices, and updated prospectuses; or 

(7) Receiving, tabulating, and trans-
mitting proxies executed by beneficial 
owners of investment company shares; 

(D) Based on the financial perform-
ance of the assets in an account; or 

(E) For the types of services de-
scribed in paragraph (a)(4)(i)(C) or (D) 
of this section if paid based on a per-
centage of assets under management; 

(iv) A flat or capped per order proc-
essing fee, paid by or on behalf of a cus-
tomer or beneficiary, that is equal to 
not more than the cost incurred by the 
bank in connection with executing se-
curities transactions for trust or fidu-
ciary accounts; or 

(v) Any combination of such fees. 
(5) Trust or fiduciary account means 

an account for which the bank acts in 
a trustee or fiduciary capacity as de-

fined in section 3(a)(4)(D) of the Act (15 
U.S.C. 78c(a)(4)(D)). 

(6) Year means a calendar year, or fis-
cal year consistently used by the bank 
for recordkeeping and reporting pur-
poses. 

(b) Revenues derived from transactions 
conducted under other exceptions or ex-
emptions. For purposes of calculating 
the yearly compensation percentage for a 
trust or fiduciary account, a bank may 
at its election exclude the compensa-
tion associated with any securities 
transaction conducted in accordance 
with the exceptions in section 
3(a)(4)(B)(i) or sections 3(a)(4)(B)(iii)– 
(xi) of the Act (15 U.S.C. 78c(a)(4)(B)(i) 
or 78c(a)(4)(B)(iii)–(xi)) and the rules 
issued thereunder, including any ex-
emption related to such exceptions 
jointly adopted by the Commission and 
the Board, provided that if the bank 
elects to exclude such compensation, 
the bank must exclude the compensa-
tion from both the relationship com-
pensation (if applicable) and total com-
pensation for the account. 

(c) Advertising restrictions— 
(1) In general. A bank complies with 

the advertising restriction in section 
3(a)(4)(B)(ii)(II) of the Act (15 U.S.C. 
78c(a)(4)(B)(ii)(II)) if advertisements by 
or on behalf of the bank do not adver-
tise— 

(i) That the bank provides securities 
brokerage services for trust or fidu-
ciary accounts except as part of adver-
tising the bank’s broader trust or fidu-
ciary services; and 

(ii) The securities brokerage services 
provided by the bank to trust or fidu-
ciary accounts more prominently than 
the other aspects of the trust or fidu-
ciary services provided to such ac-
counts. 

(2) Advertisement. For purposes of this 
section, the term advertisement has the 
same meaning as in § 218.760(h)(2). 

[Reg. R, 72 FR 56554, Oct. 3, 2007, as amended 
at 73 FR 20780, Apr. 17, 2008] 

§ 218.722 Exemption allowing banks to 
calculate trust and fiduciary com-
pensation on a bank-wide basis. 

(a) General. A bank is exempt from 
meeting the ‘‘chiefly compensated’’ 
condition in section 3(a)(4)(B)(ii)(I) of 
the Act (15 U.S.C. 78c(a)(4)(B)(ii)(I)) to 
the extent that it effects transactions 
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in securities for any account in a trust-
ee or fiduciary capacity within the 
scope of section 3(a)(4)(D) of the Act (15 
U.S.C. 78c(a)(4)(D)) if: 

(1) The bank meets the other condi-
tions for the exception from the defini-
tion of the term ‘‘broker’’ under sec-
tions 3(a)(4)(B)(ii) and 3(a)(4)(C) of the 
Act (15 U.S.C. 78c(a)(4)(B)(ii) and 15 
U.S.C. 78c(a)(4)(C)), including the ad-
vertising restrictions in section 
3(a)(4)(B)(ii)(II) of the Act (15 U.S.C. 
78c(a)(4)(B)(ii)(II) as implemented by 
§ 218.721(c); and 

(2) The aggregate relationship-total 
compensation percentage for the 
bank’s trust and fiduciary business is 
at least 70 percent. 

(b) Aggregate relationship-total com-
pensation percentage. For purposes of 
this section, the aggregate relationship- 
total compensation percentage for a 
bank’s trust and fiduciary business 
shall be the mean of the bank’s yearly 
bank-wide compensation percentage for 
the immediately preceding year and 
the bank’s yearly bank-wide compensa-
tion percentage for the year imme-
diately preceding that year. 

(c) Yearly bank-wide compensation per-
centage. For purposes of this section, a 
bank’s yearly bank-wide compensation 
percentage for a year shall be 

(1) Equal to the relationship compensa-
tion attributable to the bank’s trust 
and fiduciary business as a whole dur-
ing the year divided by the total com-
pensation attributable to the bank’s 
trust and fiduciary business as a whole 
during that year, with the quotient ex-
pressed as a percentage; and 

(2) Calculated within 60 days of the 
end of the year. 

(d) Revenues derived from transactions 
conducted under other exceptions or ex-
emptions. For purposes of calculating 
the yearly compensation percentage for a 
trust or fiduciary account, a bank may 
at its election exclude the compensa-
tion associated with any securities 
transaction conducted in accordance 
with the exceptions in section 
3(a)(4)(B)(i) or sections 3(a)(4)(B)(iii)– 
(xi) of the Act (15 U.S.C. 78c(a)(4)(B)(i) 
or 78c(a)(4)(B)(iii)–(xi)) and the rules 
issued thereunder, including any ex-
emption related to such sections joint-
ly adopted by the Commission and the 
Board, provided that if the bank elects 

to exclude such compensation, the 
bank must exclude the compensation 
from both the relationship compensa-
tion (if applicable) and total compensa-
tion of the bank. 

§ 218.723 Exemptions for special ac-
counts, transferred accounts, for-
eign branches and a de minimis 
number of accounts. 

(a) Short-term accounts. A bank may, 
in determining its compliance with the 
chiefly compensated test in 
§ 218.721(a)(1) or § 218.722(a)(2), exclude 
any trust or fiduciary account that had 
been open for a period of less than 3 
months during the relevant year. 

(b) Accounts acquired as part of a busi-
ness combination or asset acquisition. For 
purposes of determining compliance 
with the chiefly compensated test in 
§ 218.721(a)(1) or § 218.722(a)(2), any trust 
or fiduciary account that a bank ac-
quired from another person as part of a 
merger, consolidation, acquisition, 
purchase of assets or similar trans-
action may be excluded by the bank for 
12 months after the date the bank ac-
quired the account from the other per-
son. 

(c) Non-shell foreign branches—(1) Ex-
emption. For purposes of determining 
compliance with the chiefly com-
pensated test in § 218.722(a)(2), a bank 
may exclude the trust or fiduciary ac-
counts held at a non-shell foreign 
branch of the bank if the bank has rea-
sonable cause to believe that trust or 
fiduciary accounts of the foreign 
branch held by or for the benefit of a 
U.S. person as defined in 17 CFR 
230.902(k) constitute less than 10 per-
cent of the total number of trust or fi-
duciary accounts of the foreign branch. 

(2) Rules of construction. Solely for 
purposes of this paragraph (c), a bank 
will be deemed to have reasonable 
cause to believe that a trust or fidu-
ciary account of a foreign branch of the 
bank is not held by or for the benefit of 
a U.S. person if 

(i) The principal mailing address 
maintained and used by the foreign 
branch for the accountholder(s) and 
beneficiary(ies) of the account is not in 
the United States; or 

(ii) The records of the foreign branch 
indicate that the accountholder(s) and 
beneficiary(ies) of the account is not a 
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U.S. person as defined in 17 CFR 
230.902(k). 

(3) Non-shell foreign branch. Solely for 
purposes of this paragraph (c), a non- 
shell foreign branch of a bank means a 
branch of the bank 

(i) That is located outside the United 
States and provides banking services to 
residents of the foreign jurisdiction in 
which the branch is located; and 

(ii) For which the decisions relating 
to day-to-day operations and business 
of the branch are made at that branch 
and are not made by an office of the 
bank located in the United States. 

(d) Accounts transferred to a broker or 
dealer or other unaffiliated entity. Not-
withstanding section 3(a)(4)(B)(ii)(I) of 
the Act (15 U.S.C. 78c(a)(4)(B)(ii)(I)) and 
§ 218.721(a)(1) of this part, a bank oper-
ating under § 218.721(a)(1) shall not be 
considered a broker for purposes of sec-
tion 3(a)(4) of the Act (15 U.S.C. 
78c(a)(4)) solely because a trust or fidu-
ciary account does not meet the chiefly 
compensated standard in § 218.721(a)(1) 
if, within 3 months of the end of the 
year in which the account fails to meet 
such standard, the bank transfers the 
account or the securities held by or on 
behalf of the account to a broker or 
dealer registered under section 15 of 
the Act (15 U.S.C. 78o) or another enti-
ty that is not an affiliate of the bank 
and is not required to be registered as 
a broker or dealer. 

(e) De minimis exclusion. A bank may, 
in determining its compliance with the 
chiefly compensated test in 
§ 218.721(a)(1), exclude a trust or fidu-
ciary account if: 

(1) The bank maintains records dem-
onstrating that the securities trans-
actions conducted by or on behalf of 
the account were undertaken by the 
bank in the exercise of its trust or fidu-
ciary responsibilities with respect to 
the account; 

(2) The total number of accounts ex-
cluded by the bank under this para-
graph (d) does not exceed the lesser 
of— 

(i) 1 percent of the total number of 
trust or fiduciary accounts held by the 
bank, provided that if the number so ob-
tained is less than 1 the amount shall 
be rounded up to 1; or 

(ii) 500; and 

(3) The bank did not rely on this 
paragraph (e) with respect to such ac-
count during the immediately pre-
ceding year. 

[Reg. R, 72 FR 56554, Oct. 3, 2007, as amended 
at 73 FR 20780, Apr. 17, 2008] 

§ 218.740 Defined terms relating to the 
sweep accounts exception from the 
definition of ‘‘broker.’’ 

For purposes of section 3(a)(4)(B)(v) 
of the Act (15 U.S.C. 78c(a)(4)(B)(v)), the 
following terms shall have the meaning 
provided: 

(a) Deferred sales load has the same 
meaning as in 17 CFR 270.6c–10. 

(b) Money market fund means an open- 
end company registered under the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.) that is regulated as 
a money market fund pursuant to 17 
CFR 270.2a–7. 

(c)(1) No-load, in the context of an in-
vestment company or the securities 
issued by an investment company, 
means, for securities of the class or se-
ries in which a bank effects trans-
actions, that: 

(i) That class or series is not subject 
to a sales load or a deferred sales load; 
and 

(ii) Total charges against net assets 
of that class or series of the invest-
ment company’s securities for sales or 
sales promotion expenses, for personal 
service, or for the maintenance of 
shareholder accounts do not exceed 0.25 
of 1% of average net assets annually. 

(2) For purposes of this definition, 
charges for the following will not be 
considered charges against net assets 
of a class or series of an investment 
company’s securities for sales or sales 
promotion expenses, for personal serv-
ice, or for the maintenance of share-
holder accounts: 

(i) Providing transfer agent or sub- 
transfer agent services for beneficial 
owners of investment company shares; 

(ii) Aggregating and processing pur-
chase and redemption orders for invest-
ment company shares; 

(iii) Providing beneficial owners with 
account statements showing their pur-
chases, sales, and positions in the in-
vestment company; 

(iv) Processing dividend payments for 
the investment company; 
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(v) Providing sub-accounting services 
to the investment company for shares 
held beneficially; 

(vi) Forwarding communications 
from the investment company to the 
beneficial owners, including proxies, 
shareholder reports, dividend and tax 
notices, and updated prospectuses; or 

(vii) Receiving, tabulating, and 
transmitting proxies executed by bene-
ficial owners of investment company 
shares. 

(d) Open-end company has the same 
meaning as in section 5(a)(1) of the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–5(a)(1)). 

(e) Sales load has the same meaning 
as in section 2(a)(35) of the Investment 
Company Act of 1940 (15 U.S.C. 80a– 
2(a)(35)). 

§ 218.741 Exemption for banks effect-
ing transactions in money market 
funds. 

(a) A bank is exempt from the defini-
tion of the term ‘‘broker’’ under sec-
tion 3(a)(4) of the Act (15 U.S.C. 
78c(a)(4)) to the extent that it effects 
transactions on behalf of a customer in 
securities issued by a money market 
fund, provided that: 

(1) The bank either 
(i) Provides the customer, directly or 

indirectly, any other product or serv-
ice, the provision of which would not, 
in and of itself, require the bank to 
register as a broker or dealer under 
section 15(a) of the Act (15 U.S.C. 
78o(a)); or 

(ii) Effects the transactions on behalf 
of another bank as part of a program 
for the investment or reinvestment of 
deposit funds of, or collected by, the 
other bank; and 

(2)(i) The class or series of securities 
is no-load; or 

(ii) If the class or series of securities 
is not no-load 

(A) The bank or, if applicable, the 
other bank described in paragraph 
(a)(1)(B) of this section provides the 
customer, not later than at the time 
the customer authorizes the securities 
transactions, a prospectus for the secu-
rities; and 

(B) The bank and, if applicable, the 
other bank described in paragraph 
(a)(1)(B) of this section do not charac-

terize or refer to the class or series of 
securities as no-load. 

(b) Definitions. For purposes of this 
section: 

(1) Money market fund has the same 
meaning as in § 218.740(b). 

(2) No-load has the same meaning as 
in § 218.740(c). 

[Reg. R, 72 FR 56554, Oct. 3, 2007, as amended 
at 3 FR 20780, Apr. 17, 2008] 

§ 218.760 Exemption from definition of 
‘‘broker’’ for banks accepting orders 
to effect transactions in securities 
from or on behalf of custody ac-
counts. 

(a) Employee benefit plan accounts and 
individual retirement accounts or similar 
accounts. A bank is exempt from the 
definition of the term ‘‘broker’’ under 
section 3(a)(4) of the Act (15 U.S.C. 
78c(a)(4)) to the extent that, as part of 
its customary banking activities, the 
bank accepts orders to effect trans-
actions in securities for an employee 
benefit plan account or an individual 
retirement account or similar account 
for which the bank acts as a custodian 
if: 

(1) Employee compensation restriction 
and additional conditions. The bank 
complies with the employee compensa-
tion restrictions in paragraph (c) of 
this section and the other conditions in 
paragraph (d) of this section; 

(2) Advertisements. Advertisements by 
or on behalf of the bank do not: 

(i) Advertise that the bank accepts 
orders for securities transactions for 
employee benefit plan accounts or indi-
vidual retirement accounts or similar 
accounts, except as part of advertising 
the other custodial or safekeeping serv-
ices the bank provides to these ac-
counts; or 

(ii) Advertise that such accounts are 
securities brokerage accounts or that 
the bank’s safekeeping and custody 
services substitute for a securities bro-
kerage account; and 

(3) Advertisements and sales literature 
for individual retirement or similar ac-
counts. Advertisements and sales lit-
erature issued by or on behalf of the 
bank do not describe the securities 
order-taking services provided by the 
bank to individual retirement accounts 
or similar accounts more prominently 
than the other aspects of the custody 
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or safekeeping services provided by the 
bank to these accounts. 

(b) Accommodation trades for other cus-
todial accounts. A bank is exempt from 
the definition of the term ‘‘broker’’ 
under section 3(a)(4) of the Act (15 
U.S.C. 78c(a)(4)) to the extent that, as 
part of its customary banking activi-
ties, the bank accepts orders to effect 
transactions in securities for an ac-
count for which the bank acts as custo-
dian other than an employee benefit 
plan account or an individual retire-
ment account or similar account if: 

(1) Accommodation. The bank accepts 
orders to effect transactions in securi-
ties for the account only as an accom-
modation to the customer; 

(2) Employee compensation restriction 
and additional conditions. The bank 
complies with the employee compensa-
tion restrictions in paragraph (c) of 
this section and the other conditions in 
paragraph (d) of this section; 

(3) Bank fees. Any fee charged or re-
ceived by the bank for effecting a secu-
rities transaction for the account does 
not vary based on: 

(i) Whether the bank accepted the 
order for the transaction; or 

(ii) The quantity or price of the secu-
rities to be bought or sold; 

(4) Advertisements. Advertisements by 
or on behalf of the bank do not state 
that the bank accepts orders for securi-
ties transactions for the account; 

(5) Sales literature. Sales literature 
issued by or on behalf of the bank: 

(i) Does not state that the bank ac-
cepts orders for securities transactions 
for the account except as part of de-
scribing the other custodial or safe-
keeping services the bank provides to 
the account; and 

(ii) Does not describe the securities 
order-taking services provided to the 
account more prominently than the 
other aspects of the custody or safe-
keeping services provided by the bank 
to the account; and 

(6) Investment advice and recommenda-
tions. The bank does not provide invest-
ment advice or research concerning se-
curities to the account, make rec-
ommendations to the account con-
cerning securities or otherwise solicit 
securities transactions from the ac-
count; provided, however, that nothing 

in this paragraph (b)(6) shall prevent a 
bank from: 

(i) Publishing, using or disseminating 
advertisements and sales literature in 
accordance with paragraphs (b)(4) and 
(b)(5) of this section; and 

(ii) Responding to customer inquiries 
regarding the bank’s safekeeping and 
custody services by providing: 

(A) Advertisements or sales lit-
erature consistent with the provisions 
of paragraphs (b)(4) and (b)(5) of this 
section describing the safekeeping, cus-
tody and related services that the bank 
offers; 

(B) A prospectus prepared by a reg-
istered investment company, or sales 
literature prepared by a registered in-
vestment company or by the broker or 
dealer that is the principal underwriter 
of the registered investment company 
pertaining to the registered investment 
company’s products; 

(C) Information based on the mate-
rials described in paragraphs 
(b)(6)(ii)(A) and (B) of this section; or 

(iii) Responding to inquiries regard-
ing the bank’s safekeeping, custody or 
other services, such as inquiries con-
cerning the customer’s account or the 
availability of sweep or other services, 
so long as the bank does not provide in-
vestment advice or research con-
cerning securities to the account or 
make a recommendation to the ac-
count concerning securities. 

(c) Employee compensation restriction. 
A bank may accept orders pursuant to 
this section for a securities transaction 
for an account described in paragraph 
(a) or (b) of this section only if no bank 
employee receives compensation, in-
cluding a fee paid pursuant to a plan 
under 17 CFR 270.12b–1, from the bank, 
the executing broker or dealer, or any 
other person that is based on whether a 
securities transaction is executed for 
the account or that is based on the 
quantity, price, or identity of securi-
ties purchased or sold by such account, 
provided that nothing in this para-
graph shall prohibit a bank employee 
from receiving compensation that 
would not be considered incentive com-
pensation under § 218.700(b)(1) as if a re-
ferral had been made by the bank em-
ployee, or any compensation described 
in § 218.700(b)(2). 
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(d) Other conditions. A bank may ac-
cept orders for a securities transaction 
for an account for which the bank acts 
as a custodian under this section only 
if the bank: 

(1) Does not act in a trustee or fidu-
ciary capacity (as defined in section 
3(a)(4)(D) of the Act (15 U.S.C. 
78c(a)(4)(D)) with respect to the ac-
count, other than as a directed trustee; 

(2) Complies with section 3(a)(4)(C) of 
the Act (15 U.S.C. 78c(a)(4)(C)) in han-
dling any order for a securities trans-
action for the account; and 

(3) Complies with section 
3(a)(4)(B)(viii)(II) of the Act (15 U.S.C. 
78c(a)(4)(B)(viii)(II)) regarding carrying 
broker activities. 

(e) Non-fiduciary administrators and 
recordkeepers. A bank that acts as a 
non-fiduciary and non-custodial admin-
istrator or recordkeeper for an em-
ployee benefit plan account for which 
another bank acts as custodian may 
rely on the exemption provided in this 
section if: 

(1) Both the custodian bank and the 
administrator or recordkeeper bank 
comply with paragraphs (a), (c) and (d) 
of this section; and 

(2) The administrator or record-
keeper bank does not execute a cross- 
trade with or for the employee benefit 
plan account or net orders for securi-
ties for the employee benefit plan ac-
count, other than: 

(i) Crossing or netting orders for 
shares of open-end investment compa-
nies not traded on an exchange, or 

(ii) Crossing orders between or net-
ting orders for accounts of the custo-
dian bank that contracted with the ad-
ministrator or recordkeeper bank for 
services. 

(f) Subcustodians. A bank that acts as 
a subcustodian for an account for 
which another bank acts as custodian 
may rely on the exemptions provided 
in this section if: 

(1) For employee benefit plan ac-
counts and individual retirement ac-
counts or similar accounts, both the 
custodian bank and the subcustodian 
bank meet the requirements of para-
graphs (a), (c) and (d) of this section; 

(2) For other custodial accounts, both 
the custodian bank and the subcusto-
dian bank meet the requirements of 

paragraphs (b), (c) and (d) of this sec-
tion; and 

(3) The subcustodian bank does not 
execute a cross-trade with or for the 
account or net orders for securities for 
the account, other than: 

(i) Crossing or netting orders for 
shares of open-end investment compa-
nies not traded on an exchange, or 

(ii) Crossing orders between or net-
ting orders for accounts of the custo-
dian bank. 

(g) Evasions. In considering whether a 
bank meets the terms of this section, 
both the form and substance of the rel-
evant account(s), transaction(s) and ac-
tivities (including advertising activi-
ties) of the bank will be considered in 
order to prevent evasions of the re-
quirements of this section. 

(h) Definitions. When used in this sec-
tion: 

(1) Account for which the bank acts as 
a custodian means an account that is: 

(i) An employee benefit plan account 
for which the bank acts as a custodian; 

(ii) An individual retirement account 
or similar account for which the bank 
acts as a custodian; 

(iii) An account established by a 
written agreement between the bank 
and the customer that sets forth the 
terms that will govern the fees payable 
to, and rights and obligations of, the 
bank regarding the safekeeping or cus-
tody of securities; or 

(iv) An account for which the bank 
acts as a directed trustee. 

(2) Advertisement means any material 
that is published or used in any elec-
tronic or other public media, including 
any Web site, newspaper, magazine or 
other periodical, radio, television, tele-
phone or tape recording, videotape dis-
play, signs or billboards, motion pic-
tures, or telephone directories (other 
than routine listings). 

(3) Directed trustee means a trustee 
that does not exercise investment dis-
cretion with respect to the account. 

(4) Employee benefit plan account 
means a pension plan, retirement plan, 
profit sharing plan, bonus plan, thrift 
savings plan, incentive plan, or other 
similar plan, including, without limita-
tion, an employer-sponsored plan quali-
fied under section 401(a) of the Internal 
Revenue Code (26 U.S.C. 401(a)), a gov-
ernmental or other plan described in 
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section 457 of the Internal Revenue 
Code (26 U.S.C. 457), a tax-deferred plan 
described in section 403(b) of the Inter-
nal Revenue Code (26 U.S.C. 403(b)), a 
church plan, governmental, multiem-
ployer or other plan described in sec-
tion 414(d), (e) or (f) of the Internal 
Revenue Code (26 U.S.C. 414(d), (e) or 
(f)), an incentive stock option plan de-
scribed in section 422 of the Internal 
Revenue Code (26 U.S.C. 422); a Vol-
untary Employee Beneficiary Associa-
tion Plan described in section 501(c)(9) 
of the Internal Revenue Code (26 U.S.C. 
501(c)(9)), a non-qualified deferred com-
pensation plan (including a rabbi or 
secular trust), a supplemental or mir-
ror plan, and a supplemental unem-
ployment benefit plan. 

(5) Individual retirement account or 
similar account means an individual re-
tirement account as defined in section 
408 of the Internal Revenue Code (26 
U.S.C. 408), Roth IRA as defined in sec-
tion 408A of the Internal Revenue Code 
(26 U.S.C. 408A), health savings account 
as defined in section 223(d) of the Inter-
nal Revenue Code (26 U.S.C. 223(d)), Ar-
cher medical savings account as de-
fined in section 220(d) of the Internal 
Revenue Code (26 U.S.C. 220(d)), Cover-
dell education savings account as de-
fined in section 530 of the Internal Rev-
enue Code (26 U.S.C. 530), or other simi-
lar account. 

(6) Sales literature means any written 
or electronic communication, other 
than an advertisement, that is gen-
erally distributed or made generally 
available to customers of the bank or 
the public, including circulars, form 
letters, brochures, telemarketing 
scripts, seminar texts, published arti-
cles, and press releases concerning the 
bank’s products or services. 

(7) Principal underwriter has the same 
meaning as in section 2(a)(29) of the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–2(a)(29)). 

§ 218.771 Exemption from the defini-
tion of ‘‘broker’’ for banks effecting 
transactions in securities issued 
pursuant to Regulation S. 

(a) A bank is exempt from the defini-
tion of the term ‘‘broker’’ under sec-
tion 3(a)(4) of the Act (15 U.S.C. 
78c(a)(4)), to the extent that, as agent, 
the bank: 

(1) Effects a sale in compliance with 
the requirements of 17 CFR 230.903 of 
an eligible security to a purchaser who 
is not in the United States; 

(2) Effects, by or on behalf of a person 
who is not a U.S. person under 17 CFR 
230.902(k), a resale of an eligible secu-
rity after its initial sale with a reason-
able belief that the eligible security 
was initially sold outside of the United 
States within the meaning of and in 
compliance with the requirements of 17 
CFR 230.903 to a purchaser who is not 
in the United States or a registered 
broker or dealer, provided that if the 
resale is made prior to the expiration 
of any applicable distribution compli-
ance period specified in 17 CFR 
230.903(b)(2) or (b)(3), the resale is made 
in compliance with the requirements of 
17 CFR 230.904; or 

(3) Effects, by or on behalf of a reg-
istered broker or dealer, a resale of an 
eligible security after its initial sale 
with a reasonable belief that the eligi-
ble security was initially sold outside 
of the United States within the mean-
ing of and in compliance with the re-
quirements of 17 CFR 230.903 to a pur-
chaser who is not in the United States, 
provided that if the resale is made 
prior to the expiration of any applica-
ble distribution compliance period 
specified in 17 CFR 230.903(b)(2) or 
(b)(3), the resale is made in compliance 
with the requirements of 17 CFR 
230.904. 

(b) Definitions. For purposes of this 
section: 

(1) Distributor has the same meaning 
as in 17 CFR 230.902(d). 

(2) Eligible security means a security 
that: 

(i) Is not being sold from the inven-
tory of the bank or an affiliate of the 
bank; and 

(ii) Is not being underwritten by the 
bank or an affiliate of the bank on a 
firm-commitment basis, unless the 
bank acquired the security from an un-
affiliated distributor that did not pur-
chase the security from the bank or an 
affiliate of the bank. 

(3) Purchaser means a person who 
purchases an eligible security and who 
is not a U.S. person under 17 CFR 
230.902(k). 
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§ 218.772 Exemption from the defini-
tion of ‘‘broker’’ for banks engaging 
in securities lending transactions. 

(a) A bank is exempt from the defini-
tion of the term ‘‘broker’’ under sec-
tion 3(a)(4) of the Act (15 U.S.C. 
78c(a)(4)), to the extent that, as an 
agent, it engages in or effects securi-
ties lending transactions, and any se-
curities lending services in connection 
with such transactions, with or on be-
half of a person the bank reasonably 
believes to be: 

(1) A qualified investor as defined in 
section 3(a)(54)(A) of the Act (15 U.S.C. 
78c(a)(54)(A)); or 

(2) Any employee benefit plan that 
owns and invests on a discretionary 
basis, not less than $ 25,000,000 in in-
vestments. 

(b) Securities lending transaction 
means a transaction in which the 
owner of a security lends the security 
temporarily to another party pursuant 
to a written securities lending agree-
ment under which the lender retains 
the economic interests of an owner of 
such securities, and has the right to 
terminate the transaction and to recall 
the loaned securities on terms agreed 
by the parties. 

(c) Securities lending services means: 
(1) Selecting and negotiating with a 

borrower and executing, or directing 
the execution of the loan with the bor-
rower; 

(2) Receiving, delivering, or directing 
the receipt or delivery of loaned securi-
ties; 

(3) Receiving, delivering, or directing 
the receipt or delivery of collateral; 

(4) Providing mark-to-market, cor-
porate action, recordkeeping or other 
services incidental to the administra-
tion of the securities lending trans-
action; 

(5) Investing, or directing the invest-
ment of, cash collateral; or 

(6) Indemnifying the lender of securi-
ties with respect to various matters. 

§ 218.775 Exemption from the defini-
tion of ‘‘broker’’ for banks effecting 
certain excepted or exempted trans-
actions in investment company se-
curities. 

(a) A bank that meets the conditions 
for an exception or exemption from the 
definition of the term ‘‘broker’’ except 

for the condition in section 3(a)(4)(C)(i) 
of the Act (15 U.S.C. 78c(a)(4)(C)(i)), is 
exempt from such condition to the ex-
tent that it effects a transaction in a 
covered security, if: 

(1) Any such security is neither trad-
ed on a national securities exchange 
nor through the facilities of a national 
securities association or an interdealer 
quotation system; 

(2) The security is distributed by a 
registered broker or dealer, or the sales 
charge is no more than the amount 
permissible for a security sold by a reg-
istered broker or dealer pursuant to 
any applicable rules adopted pursuant 
to section 22(b)(1) of the Investment 
Company Act of 1940 (15 U.S.C. 80a– 
22(b)(1)) by a securities association reg-
istered under section 15A of the Act (15 
U.S.C. 78o–3); and 

(3) Any such transaction is effected: 
(i) Through the National Securities 

Clearing Corporation; or 
(ii) Directly with a transfer agent or 

with an insurance company or separate 
account that is excluded from the defi-
nition of transfer agent in Section 
3(a)(25) of the Act. 

(b) Definitions. For purposes of this 
section: 

(1) Covered security means: 
(i) Any security issued by an open- 

end company, as defined by section 
5(a)(1) of the Investment Company Act 
(15 U.S.C. 80a–5(a)(1)), that is registered 
under that Act; and 

(ii) Any variable insurance contract 
funded by a separate account, as de-
fined by section 2(a)(37) of the Invest-
ment Company Act (15 U.S.C. 80a– 
2(a)(37)), that is registered under that 
Act. 

(2) Interdealer quotation system has the 
same meaning as in 17 CFR 240.15c2–11. 

(3) Insurance company has the same 
meaning as in 15 U.S.C. 77b(a)(13). 

[Reg. R, 72 FR 56554, Oct. 3, 2007, as amended 
at 73 FR 20780, Apr. 17, 2008] 

§ 218.776 Exemption from the defini-
tion of ‘‘broker’’ for banks effecting 
certain excepted or exempted trans-
actions in a company’s securities 
for its employee benefit plans. 

(a) A bank that meets the conditions 
for an exception or exemption from the 
definition of the term ‘‘broker’’ except 
for the condition in section 3(a)(4)(C)(i) 
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of the Act (15 U.S.C. 78c(a)(4)(C)(i)), is 
exempt from such condition to the ex-
tent that it effects a transaction in the 
securities of a company directly with a 
transfer agent acting for the company 
that issued the security, if: 

(1) No commission is charged with re-
spect to the transaction; 

(2) The transaction is conducted by 
the bank solely for the benefit of an 
employee benefit plan account; 

(3) Any such security is obtained di-
rectly from: 

(i) The company; or 
(ii) An employee benefit plan of the 

company; and 
(4) Any such security is transferred 

only to: 
(i) The company; or 
(ii) An employee benefit plan of the 

company. 
(b) For purposes of this section, the 

term employee benefit plan account has 
the same meaning as in § 218.760(h)(4). 

§ 218.780 Exemption for banks from li-
ability under section 29 of the Secu-
rities Exchange Act of 1934. 

(a) No contract entered into before 
March 31, 2009, shall be void or consid-
ered voidable by reason of section 29(b) 
of the Act (15 U.S.C. 78cc(b)) because 
any bank that is a party to the con-
tract violated the registration require-
ments of section 15(a) of the Act (15 
U.S.C. 78o(a)), any other applicable pro-
vision of the Act, or the rules and regu-
lations thereunder based solely on the 
bank’s status as a broker when the con-
tract was created. 

(b) No contract shall be void or con-
sidered voidable by reason of section 
29(b) of the Act (15 U.S.C. 78cc(b)) be-
cause any bank that is a party to the 
contract violated the registration re-
quirements of section 15(a) of the Act 
(15 U.S.C. 78o(a)) or the rules and regu-
lations thereunder based solely on the 
bank’s status as a broker when the con-
tract was created, if: 

(1) At the time the contract was cre-
ated, the bank acted in good faith and 
had reasonable policies and procedures 
in place to comply with section 
3(a)(4)(B) of the Act (15 U.S.C. 
78c(a)(4)(B)) and the rules and regula-
tions thereunder; and 

(2) At the time the contract was cre-
ated, any violation of the registration 

requirements of section 15(a) of the Act 
by the bank did not result in any sig-
nificant harm or financial loss or cost 
to the person seeking to void the con-
tract. 

§ 218.781 Exemption from the defini-
tion of ‘‘broker’’ for banks for a lim-
ited period of time. 

A bank is exempt from the definition 
of the term ‘‘broker’’ under section 
3(a)(4) of the Act (15 U.S.C. 78c(a)(4)) 
until the first day of its first fiscal 
year commencing after September 30, 
2008. 

PART 219—REIMBURSEMENT FOR 
PROVIDING FINANCIAL 
RECORDS; RECORDKEEPING RE-
QUIREMENTS FOR CERTAIN FI-
NANCIAL RECORDS (REGULA-
TION S) 

Subpart A—Reimbursement to Financial 
Institutions for Providing Financial Records 

Sec. 
219.1 Authority, purpose and scope. 
219.2 Definitions. 
219.3 Cost reimbursement. 
219.4 Exceptions. 
219.5 Conditions for payment. 
219.6 Payment procedures. 

Subpart B—Recordkeeping and Reporting 
Requirements for Funds Transfers and 
Transmittals of Funds 

219.21 Authority, purpose and scope. 
219.22 Definitions. 
219.23 Recordkeeping and reporting require-

ments. 
219.24 Retention period. 

AUTHORITY: 12 U.S.C. 3415. 

SOURCE: 44 FR 55813, Sept. 28, 1979, unless 
otherwise noted. 

Subpart A—Reimbursement to Fi-
nancial Institutions for Pro-
viding Financial Records 

§ 219.1 Authority, purpose and scope. 
This subpart of Regulation S (12 CFR 

part 219, subpart A) is issued by the 
Board of Governors of the Federal Re-
serve System (the Board) under section 
1115 of the Right to Financial Privacy 
Act (the Act) (12 U.S.C. 3415). It estab-
lishes the rates and conditions for re-
imbursement of reasonably necessary 
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