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this section. The Board may at any 
time, upon notice, modify or suspend 
the general-consent procedures with re-
spect to any eligible investor. 

(b) General consent—(1) Eligibility for 
general consent. Subject to the other 
limitations of this subpart, the Board 
grants its general consent for any in-
vestment an export trading company: 

(i) If the eligible investor is well cap-
italized and well managed; 

(ii) In an amount equal to cash divi-
dends received from that export trad-
ing company during the preceding 12 
calendar months; or 

(iii) That is acquired from an affil-
iate at net asset value or through a 
contribution of shares. 

(2) Post-investment notice. By the end 
of the month following the month in 
which the investment is made, the in-
vestor shall provide the Board with the 
following information: 

(i) The amount of the investment and 
the source of the funds with which the 
investment was made; and 

(ii) In the case of an initial invest-
ment, a description of the activities in 
which the export trading company pro-
poses to engage and projections for the 
export trading company for the first 
year following the investment. 

(c) Filing notice—(1) Prior notice. An 
eligible investor shall give the Board 60 
days’ prior written notice of any in-
vestment in an export trading company 
that does not qualify under the general 
consent procedure. 

(2) Notice of change of activities. (i) An 
eligible investor shall give the Board 60 
days’ prior written notice of changes in 
the activities of an export trading com-
pany that is a subsidiary of the inves-
tor if the export trading company ex-
pands its activities beyond those de-
scribed in the initial notice to include: 

(A) Taking title to goods where the 
export trading company does not have 
a firm order for the sale of those goods; 

(B) Product research and design; 
(C) Product modification; or 
(D) Activities not specifically cov-

ered by the list of activities contained 
in section 4(c)(14)(F)(ii) of the BHC Act 
(12 U.S.C. 1843(c)(14)(F)(ii)). 

(ii) Such an expansion of activities 
shall be regarded as a proposed invest-
ment under this subpart. 

(d) Time period for Board action. (1) A 
proposed investment that has not been 
disapproved by the Board may be made 
60 days after the appropriate Federal 
Reserve Bank accepts the notice for 
processing. A proposed investment may 
be made before the expiration of the 60- 
day period if the Board notifies the in-
vestor in writing of its intention not to 
disapprove the investment. 

(2) The Board may extend the 60-day 
period for an additional 30 days if the 
Board determines that the investor has 
not furnished all necessary information 
or that any material information fur-
nished is substantially inaccurate. The 
Board may disapprove an investment if 
the necessary information is provided 
within a time insufficient to allow the 
Board reasonably to consider the infor-
mation received. 

(3) Within three days of a decision to 
disapprove an investment, the Board 
shall notify the investor in writing and 
state the reasons for the disapproval. 

(e) Time period for investment. An in-
vestment in an export trading company 
that has not been disapproved shall be 
made within one year from the date of 
the notice not to disapprove, unless the 
time period is extended by the Board or 
by the appropriate Federal Reserve 
Bank. 

Subpart D—International Lending 
Supervision 

SOURCE: 49 FR 5592, Feb. 13, 1984, unless 
otherwise noted. 

§ 211.41 Authority, purpose, and scope. 
(a) Authority. This subpart is issued 

by the Board of Governors of the Fed-
eral Reserve System (Board) under the 
authority of the International Lending 
Supervision Act of 1983 (Pub. L. 98–181, 
title IX, 97 Stat. 1153) (International 
Lending Supervision Act); the Federal 
Reserve Act (12 U.S.C. 221 et seq.) 
(FRA), and the Bank Holding Company 
Act of 1956, as amended (12 U.S.C. 1841 
et seq.) (BHC Act). 

(b) Purpose and scope. This subpart is 
issued in furtherance of the purposes of 
the International Lending Supervision 
Act. It applies to State banks that are 
members of the Federal Reserve Sys-
tem (State member banks); corpora-
tions organized under section 25A of 
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the FRA (12 U.S.C. 611 through 631) 
(Edge Corporations); corporations oper-
ating subject to an agreement with the 
Board under section 25 of the FRA (12 
U.S.C. 601 through 604a) (Agreement 
Corporations); and bank holding com-
panies (as defined in section 2 of the 
BHC Act (12 U.S.C. 1841(a)) but not in-
cluding a bank holding company that 
is a foreign banking organization as de-
fined in § 211.21(o). 

[Reg. K, 68 FR 1159, Jan. 9, 2003] 

§ 211.42 Definitions. 
For the purposes of this subpart: 
(a) Administrative cost means those 

costs which are specifically identified 
with negotiating, processing and con-
summating the loan. These costs in-
clude, but are not necessarily limited 
to: legal fees; costs of preparing and 
processing loan documents; and an al-
locable portion of salaries and related 
benefits of employees engaged in the 
international lending function. No por-
tion of supervisory and administrative 
expenses or other indirect expenses 
such as occupancy and other similar 
overhead costs shall be included. 

(b) Banking institution means a State 
member bank; bank holding company; 
Edge Corporation and Agreement Cor-
poration engaged in banking. Banking 
institution does not include a foreign 
banking organization as defined in 
§ 211.21(o). 

(c) Federal banking agencies means the 
Board of Governors of the Federal Re-
serve System, the Comptroller of the 
Currency, and the Federal Deposit In-
surance Corporation. 

(d) International assets means those 
assets required to be included in bank-
ing institutions’ Country Exposure Re-
port forms (FFIEC No. 009). 

(e) International loan means a loan as 
defined in the instructions to the Re-
port of Condition and Income for the re-
spective banking institution (FFIEC 
Nos. 031 and 041) and made to a foreign 
government, or to an individual, a cor-
poration, or other entity not a citizen 
of, resident in, or organized or incor-
porated in the United States. 

(f) Restructured international loan 
means a loan that meets the following 
criteria: 

(1) The borrower is unable to service 
the existing loan according to its terms 

and is a resident of a foreign country in 
which there is a generalized inability 
of public and private sector obligors to 
meet their external debt obligations on 
a timely basis because of a lack of, or 
restraints on the availability of, need-
ed foreign exchange in the country; and 

(2) The terms of the existing loan are 
amended to reduce stated interest or 
extend the schedule of payments; or 

(3) A new loan is made to, or for the 
benefit of, the borrower, enabling the 
borrower to service or refinance the ex-
isting debt. 

(g) Transfer risk means the possibility 
that an asset cannot be serviced in the 
currency of payment because of a lack 
of, or restraints on the availability of, 
needed foreign exchange in the country 
of the obligor. 

[Reg. K, 68 FR 1159, Jan. 9, 2003] 

§ 211.43 Allocated transfer risk re-
serve. 

(a) Establishment of Allocated Transfer 
Risk Reserve. A banking institution 
shall establish an allocated transfer 
risk reserve (ATRR) for specified inter-
national assets when required by the 
Board in accordance with this section. 

(b) Procedures and standards—(1) Joint 
agency determination. At least annually, 
the Federal banking agencies shall de-
termine jointly, based on the standards 
set forth in paragraph (b)(2) of this sec-
tion, the following: 

(i) Which international assets subject 
to transfer risk warrant establishment 
of an ATRR; 

(ii) The amount of the ATRR for the 
specified assets; and 

(iii) Whether an ATRR established 
for specified assets may be reduced. 

(2) Standards for requiring ATRR—(i) 
Evaluation of assets. The Federal bank-
ing agencies shall apply the following 
criteria in determining whether an 
ATRR is required for particular inter-
national assets: 

(A) Whether the quality of a banking 
institution’s assets has been impaired 
by a protracted inability of public or 
private obligors in a foreign country to 
make payments on their external in-
debtedness as indicated by such fac-
tors, among others, as whether: 

(1) Such obligors have failed to make 
full interest payments on external in-
debtedness; or 
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(2) Such obligors have failed to com-
ply with the terms of any restructured 
indebtedness; or 

(3) A foreign country has failed to 
comply with any International Mone-
tary Fund or other suitable adjustment 
program; or 

(B) Whether no definite prospects 
exist for the orderly restoration of debt 
service. 

(ii) Determination of amount of ATRR. 
(A) In determining the amount of the 
ATRR, the Federal banking agencies 
shall consider: 

(1) The length of time the quality of 
the asset has been impaired; 

(2) Recent actions taken to restore 
debt service capability; 

(3) Prospects for restored asset qual-
ity; and 

(4) Such other factors as the Federal 
banking agencies may consider rel-
evant to the quality of the asset. 

(B) The initial year’s provision for 
the ATRR shall be ten percent of the 
principal amount of each specified 
international asset, or such greater or 
lesser percentage determined by the 
Federal banking agencies. Additional 
provision, if any, for the ATRR in sub-
sequent years shall be fifteen percent 
of the principal amount of each speci-
fied international asset, or such great-
er or lesser percentage determined by 
the Federal banking agencies. 

(3) Board notification. Based on the 
joint agency determinations under 
paragraph (b)(1) of this section, the 
Board shall notify each banking insti-
tution holding assets subject to an 
ATRR: 

(i) Of the amount of the ATRR to be 
established by the institution for speci-
fied international assets; and 

(ii) That an ATRR established for 
specified assets may be reduced. 

(c) Accounting treatment of ATRR—(1) 
Charge to current income. A banking in-
stitution shall establish an ATRR by a 
charge to current income and the 
amounts so charged shall not be in-
cluded in the banking institution’s cap-
ital or surplus. 

(2) Separate accounting. A banking in-
stitution shall account for an ATRR 
separately from the Allowance for 
Loan and Lease Losses, and shall de-
duct the ATRR from ‘‘gross loans and 
leases’’ to arrive at ‘‘net loans and 

leases.’’ The ATRR must be established 
for each asset subject to the ATRR in 
the percentage amount specified. 

(3) Consolidation. A banking institu-
tion shall establish an ATRR, as re-
quired, on a consolidated basis. For 
banks, consolidation should be in ac-
cordance with the procedures and tests 
of significance set forth in the instruc-
tions for preparation of Consolidated 
Reports of Condition and Income (FFIEC 
031 and 041). For bank holding compa-
nies, the consolidation shall be in ac-
cordance with the principles set forth 
in the ‘‘Instructions to Consolidated 
Financial Statements for Bank Holding 
Companies’’ (Form F.R. Y–9C). Edge 
and Agreement corporations engaged 
in banking shall report in accordance 
with instructions for preparation of the 
Report of Condition for Edge and 
Agreement Corporations (Form F.R. 
2886b). 

(4) Alternative accounting treatment. A 
banking institution is not required to 
establish an ATRR if it writes down in 
the period in which the ATRR is re-
quired, or has written down in prior pe-
riods, the value of the specified inter-
national assets in the requisite amount 
for each such asset. For purposes of 
this paragraph, international assets 
may be written down by a charge to 
the Allowance for Loan and Lease 
Losses or the allowance for credit 
losses, as applicable, to the extent per-
mitted under U.S. generally accepted 
accounting principles, or a reduction in 
the principal amount of the asset by 
application of interest payments or 
other collections on the asset. How-
ever, the Allowance for Loan and Lease 
Losses or allowance for credit losses, as 
applicable, must be replenished in such 
amount necessary to restore it to a 
level which adequately provides for the 
estimated losses inherent in the bank-
ing institution’s loan portfolio. 

(5) Reduction of ATRR. A banking in-
stitution may reduce an ATRR when 
notified by the Board or, at any time, 
by writing down such amount of the 
international asset for which the 
ATRR was established. 

[Reg. K, 68 FR 1159, Jan. 9, 2003, as amended 
at 84 FR 4241, Feb. 14, 2019] 
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§ 211.44 Reporting and disclosure of 
international assets. 

(a) Requirements. (1) Pursuant to sec-
tion 907(a) of the International Lending 
Supervision Act of 1983 (Title IX, Pub. 
L. 98–181, 97 Stat. 1153) (ILSA), a bank-
ing institution shall submit to the 
Board, at least quarterly, information 
regarding the amounts and composi-
tion of its holdings of international as-
sets. 

(2) Pursuant to section 907(b) of 
ILSA, a banking institution shall sub-
mit to the Board information regarding 
concentrations in its holdings of inter-
national assets that are material in re-
lation to total assets and to capital of 
the institution, such information to be 
made publicly available by the Board 
on request. 

(b) Procedures. The format, content 
and reporting and filing dates of the re-
ports required under paragraph (a) of 
this section shall be determined jointly 
by the Federal banking agencies. The 
requirements to be prescribed by the 
Federal banking agencies may include 
changes to existing reporting forms 
(such as the Country Exposure Report, 
form FFIEC No. 009) or such other re-
quirements as the Federal banking 
agencies deem appropriate. The Fed-
eral banking agencies also may deter-
mine to exempt from the requirements 
of paragraph (a) of this section banking 
institutions that, in the Federal bank-
ing agencies’ judgment, have de minimis 
holdings of international assets. 

(c) Reservation of authority. Nothing 
contained in this rule shall preclude 
the Board from requiring from a bank-
ing institution such additional or more 
frequent information on the institu-
tion’s holding of international assets 
as the Board may consider necessary. 

[Reg. K, 68 FR 1159, Jan. 9, 2003] 

§ 211.45 Accounting for fees on inter-
national loans. 

(a) Restrictions on fees for restructured 
international loans. No banking institu-
tion shall charge, in connection with 
the restructuring of an international 
loan, any fee exceeding the administra-
tive cost of the restructuring unless it 
amortizes the amount of the fee ex-
ceeding the administrative cost over 
the effective life of the loan. 

(b) Accounting treatment. Subject to 
paragraph (a) of this section, banking 
institutions shall account for fees on 
international loans in accordance with 
generally accepted accounting prin-
ciples. 

[Reg. K, 68 FR 1159, Jan. 9, 2003] 

INTERPRETATIONS 

§ 211.601 Status of certain offices for 
purposes of the International Bank-
ing Act restrictions on interstate 
banking operations. 

The Board has considered the ques-
tion of whether a foreign bank’s Cali-
fornia office that may accept deposits 
from certain foreign sources (e.g., a 
United States citizen residing abroad) 
is a branch or an agency for the pur-
poses of the grandfather provisions of 
section 5 of the International Banking 
Act of 1978 (12 U.S.C. 3103(b)). The ques-
tion has arisen as a result of the defini-
tions in the International Banking Act 
of branch and agency, and the limited 
deposit-taking capabilities of certain 
California offices of foreign banks. 

The International Banking Act de-
fines agency as ‘‘any office * * * at 
which deposits may not be accepted 
from citizens or residents of the United 
States,’’ and defines branch as ‘‘any of-
fice * * * of a foreign bank * * * at 
which deposits are received’’ (12 U.S.C. 
3101(1) and (3)). Offices of foreign banks 
in California prior to the International 
Banking Act were generally prohibited 
from accepting deposits by the require-
ment of State law that such offices ob-
tain Federal deposit insurance (Cal. 
Fin. Code 1756); until the passage of the 
International Banking Act an office of 
a foreign bank could not obtain such 
insurance. California law, however, 
permits offices of foreign banks, with 
the approval of the Banking Depart-
ment, to accept deposits from any per-
son that resides, is domiciled, and 
maintains its principal place of busi-
ness in a foreign country (Cal. Fin. 
Code 1756.2). Thus, under a literal read-
ing of the definitions of branch and 
agency contained in the International 
Banking Act, a foreign bank’s Cali-
fornia office that accepts deposits from 
certain foreign sources (e.g., a U.S. cit-
izen residing abroad), is a branch rath-
er than an agency. 
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Section 5 of the International Bank-
ing Act establishes certain limitations 
on the expansion of the domestic de-
posit-taking capabilities of a foreign 
bank outside its home State. It also 
grandfathers offices established or ap-
plied for prior to July 27, 1978, and per-
mits a foreign bank to select its home 
State from among the States in which 
it operated branches and agencies on 
the grandfather date. If a foreign 
bank’s office that was established or 
applied for prior to June 27, 1978, is a 
branch as defined in the International 
Banking Act, then it is grandfathered 
as a branch. Accordingly, a foreign 
bank could designate a State other 
than California as its home State and 
subsequently convert its California of-
fice to a full domestic deposit-taking 
facility by obtaining Federal deposit 
insurance. If, however, the office is de-
termined to be an agency, then it is 
grandfathered as such and the foreign 
bank may not expand its deposit-tak-
ing capabilities in California without 
declaring California its home State. 

In the Board’s view, it would be in-
consistent with the purposes and the 
legislative history of the International 
Banking Act to enable a foreign bank 
to expand its domestic interstate de-
posit-taking capabilities by 
grandfathering these California offices 
as branches because of their ability to 
receive certain foreign source deposits. 
The Board also notes that such depos-
its are of the same general type that 
may be received by an Edge Corpora-
tion and, hence in accordance with sec-
tion 5(a) of the International Banking 
Act, by branches established and oper-
ated outside a foreign bank’s home 
State. It would be inconsistent with 
the structure of the interstate banking 
provisions of the International Bank-
ing Act to grandfather as full deposit- 
taking offices those facilities whose ac-
tivities have been determined by Con-
gress to be appropriate for a foreign 
bank’s out-of-home State branches. 

Accordingly, the Board, in admin-
istering the interstate banking provi-
sions of the IBA, regards as agencies 
those offices of foreign banks that do 
not accept domestic deposits but that 
may accept deposits from any person 
that resides, is domiciled, and main-

tains its principal place of business in 
a foreign country. 

[45 FR 67309, Oct. 10, 1980] 

§ 211.602 Investments by United States 
Banking Organizations in foreign 
companies that transact business in 
the United States. 

Section 25(a) of the Federal Reserve 
Act (12 U.S.C. 611, the ‘‘Edge Act’’) pro-
vides for the establishment of corpora-
tions to engage in international or for-
eign banking or other international or 
foreign financial operations (‘‘Edge 
Corporations’’). Congress has declared 
that Edge Corporations are to serve the 
purpose of stimulating the provision of 
international banking and financing 
services throughout the United States 
and are to have powers sufficiently 
broad to enable them to compete effec-
tively with foreign-owned institutions 
in the United States and abroad. The 
Board was directed by the Inter-
national Banking Act of 1978 (12 U.S.C. 
3101) to revise its regulations governing 
Edge Corporations in order to accom-
plish these and other objectives and 
was further directed to modify or 
eliminate any interpretations that im-
pede the attainment of these purposes. 

One of the powers of Edge Corpora-
tions is that of investing in foreign 
companies. Under the relevant stat-
utes, however, an Edge Corporation is 
prohibited from investing in foreign 
companies that engage in the general 
business of buying or selling goods, 
wares, merchandise or commodities in 
the United States. In addition, an Edge 
Corporation may not invest in foreign 
companies that transact any business 
in the United States that is not, in the 
Board’s judgment, ‘‘incidental’’ to its 
international or foreign business. The 
latter limitation also applies to invest-
ments by bank holding companies (12 
U.S.C. 1843(c)(13)) and member banks 
(12 U.S.C. 601). 

The Board has been asked to deter-
mine whether an Edge Corporation’s 
minority investment (involving less 
than 25 percent of the voting shares) in 
a foreign company would continue to 
be permissible after the foreign com-
pany establishes or acquires a United 
States subsidiary that engages in do-
mestic activities that are closely re-
lated to banking. The Board has also 
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*This condition would ordinarily not be 
met where a foreign company merely main-
tains a majority of its business in inter-
national activities. Each case will be scruti-
nized to ensure that the activities in the 
United States do not alter substantially the 
international orientation of the foreign com-
pany’s business. 

been asked to determine whether an 
Edge Corporation’s minority invest-
ment in a foreign bank would continue 
to be permissible after the foreign 
bank establishes a branch in the 
United States that engages in domestic 
banking activities. In the latter case, 
the branch would be located outside 
the State in which the Edge Corpora-
tion and its parent bank are located. 

In the past the Board, in exercising 
its discretionary authority to deter-
mine those activities that are permis-
sible in the United States, has followed 
the policy that an Edge Corporation 
could not hold even a minority interest 
in a foreign company that engaged, di-
rectly or indirectly, in any purely do-
mestic business in the United States. 
The United States activities considered 
permissible were those internationally 
related activities that Edge Corpora-
tions may engage in directly. If this 
policy were applied to the subject re-
quests, the Edge Corporations would be 
required to divest their interests in the 
foreign companies notwithstanding the 
fact that, in each case, the Edge Cor-
poration, as a minority investor, did 
not control the decision to undertake 
activities in the United States, and 
that even after the United States ac-
tivities are undertaken the business of 
the foreign company will remain pre-
dominantly outside the United States. 

International banking and finance 
have undergone considerable growth 
and change in recent years. It is in-
creasingly common, for example, for 
United States institutions to have di-
rect or indirect offices in foreign coun-
tries and to engage in activities at 
those offices that are domestically as 
well as internationally oriented. In 
this climate, United States banking or-
ganizations would be placed at a com-
petitive disadvantage if their minority 
investments in foreign companies were 
limited to those companies that do no 
domestic business in the United States. 
Moreover, continued adherence to the 
existing policy would be contrary to 
the declaration in the International 
Banking Act of 1978 that Edge Corpora-
tions’ powers are to be sufficiently 
broad to enable them to compete effec-
tively in the United States and abroad. 
Furthermore, where the activities to 
be conducted in the United States by 

the foreign company are banking or 
closely related to banking, it does not 
appear that any regulatory or super-
visory purpose would be served by pro-
hibiting a minority investment in the 
foreign firm by a United States bank-
ing organization. 

In view of these considerations, the 
Board has reviewed its policy relating 
to the activities that may be engaged 
in the United States by foreign compa-
nies (including foreign banks) in which 
Edge Corporations, member banks, and 
bank holding companies invest. As a 
result of that review, the Board has de-
termined that it would be appropriate 
to interpret sections 25 and 25(a)of the 
Federal Reserve Act (12 U.S.C. 601, 611) 
and section 4(c)(13) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(13)) gen-
erally to allow United States banking 
organizations, with the prior consent 
of the Board, to acquire and hold in-
vestments in foreign companies that do 
business in the United States subject 
to the following conditions: 

(1) The foreign company is engaged 
predominantly in business outside the 
United States or in internationally re-
lated activities in the United States;* 

(2) The direct or indirect activities of 
the foreign company in the United 
States are either banking or closely re-
lated to banking; and 

(3) The United States banking orga-
nization does not own 25 percent or 
more of the voting stock of, or other-
wise control, the foreign company. 

In considering whether to grant its 
consent for such investments, the 
Board would also review the proposals 
to ensure that they are consistent with 
the purposes of the Bank Holding Com-
pany Act and the Federal Reserve Act. 

[46 FR 8437, Jan. 27, 1981] 
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§ 211.603 Commodity swap trans-
actions. 

For text of interpretation relating to 
this subject, see § 208.128 of this chap-
ter. 

[56 FR 63408, Dec. 4, 1991] 

§ 211.604 Data processing activities. 
(a) Introduction. As a result of a re-

cent proposal by a bank holding com-
pany to engage in data processing ac-
tivities abroad, the Board has consid-
ered the scope of permissible data proc-
essing activities under Regulation K 
(12 CFR part 211). This question has 
arisen as a result of the fact that 
§ 211.5(d)(10) of Regulation K does not 
specifically indicate the scope of data 
processing as a permissible activity 
abroad. 

(b) Scope of data processing activities. 
(1) Prior to 1979, the Board authorized 
specific banking organizations to en-
gage in data processing activities 
abroad with the expectation that such 
activity would be primarily related to 
financial activities. When Regulation 
K was issued in 1979, data processing 
was included as a permissible activity 
abroad. Although the regulation did 
not provide specific guidance on the 
scope of this authority, the Board has 
considered such authority to be coex-
tensive with the authority granted in 
specific cases prior to the issuance of 
Regulation K, which relied on the fact 
that most of the activity would relate 
to financial data. Regulation K does 
not address related activities such as 
the manufacture of hardware or the 
provision of software or related or inci-
dental services. 

(2) In 1979, when the activity was in-
cluded in Regulation K for the first 
time, the data processing authority in 
Regulation K was somewhat broader 
than that permissible in the United 
States under Regulation Y (12 CFR 
part 225) at that time, as the Regula-
tion K authority permitted limited 
non-financial data processing. In 1979, 
Regulation Y authorized only financial 
data processing activities for third par-
ties, with very limited exceptions. By 
1997, however, the scope of data proc-
essing activities under Regulation Y 
was expanded such that bank holding 
companies are permitted to derive up 

to 30 percent of their data processing 
revenues from processing data that is 
not financial, banking, or economic. 
Moreover, in other respects, the Regu-
lation Y provision is broader than the 
data processing provision in Regula-
tion K. 

(3) In light of the fact that the per-
missible scope of data processing ac-
tivities under Regulation Y is now 
equal to, and in some respects, broader 
than the activity originally authorized 
under Regulation K, the Board believes 
that § 211.5(d)(10) should be read to en-
compass all of the activities permis-
sible under § 225.28(b)(14) of Regulation 
Y. In addition, the limitations of that 
section would also apply to 
§ 211.5(d)(10). 

(c) Applications. If a U.S. banking or-
ganization wishes to engage abroad in 
data processing or data transmission 
activities beyond those described in 
Regulation Y, it must apply for the 
Board’s prior consent under 
§ 211.5(d)(20) of Regulation K. In addi-
tion, if any investor has commenced 
activities beyond those permitted 
under § 225.28(b)(14) of Regulation Y in 
reliance on Regulation K, it should 
consult with staff of the Board to de-
termine whether such activities have 
been properly authorized under Regula-
tion K. 

[Reg. K, 64 FR 58781, Nov. 1, 1999] 

§ 211.605 Permissible underwriting ac-
tivities of foreign banks. 

(a) Introduction. A number of foreign 
banks that are subject to the Bank 
Holding Company Act (‘‘BHC Act’’) 
have participated as co-managers in 
the underwriting of securities to be dis-
tributed in the United States despite 
the fact that the foreign banks in ques-
tion do not have authority to engage in 
underwriting activity in the United 
States under either the Gramm-Leach- 
Bliley Act (‘‘GLB Act’’) or section 
4(c)(8) of the BHC Act (12 U.S.C. 
1843(c)(8)). This interpretation clarifies 
the scope of existing restrictions on 
underwriting by such foreign banks 
with respect to securities that are dis-
tributed in the United States. 

(b) Underwriting transactions engaged 
in by foreign banks. (1) In the trans-
actions in question, a foreign bank 
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typically becomes a member of the un-
derwriting syndicate for securities that 
are registered and intended to be dis-
tributed in the United States. The lead 
underwriter, usually a registered U.S. 
broker-dealer not affiliated with the 
foreign bank, agrees to be responsible 
for distributing the securities being un-
derwritten. The underwriting obliga-
tion is assumed by a foreign office or 
affiliate of the foreign bank. 

(2) The foreign banks have used their 
U.S. offices or affiliates to act as liai-
son with the U.S. issuer and the lead 
underwriter in the United States, to 
prepare documentation and to provide 
other services in connection with the 
underwriting. In some cases, the U.S. 
offices or affiliates that assisted the 
foreign bank with the underwriting re-
ceive a substantial portion of the rev-
enue generated by the foreign bank’s 
participation in the underwriting. In 
other cases, the U.S. offices receive 
‘‘credit’’ from the head office of the 
foreign bank for their assistance in 
generating profits arising from the un-
derwriting. 

(3) By assuming the underwriting 
risk and booking the underwriting fees 
in their foreign offices or affiliates, the 
foreign banks are able to take advan-
tage of an exemption under U.S. securi-
ties laws; a foreign underwriter is not 
required to register in the United 
States if the underwriter either does 
not distribute any of the securities in 
the United States or distributes them 
only through a registered broker-deal-
er. 

(c) Permissible scope of underwriting 
activities. (1) A foreign bank that is sub-
ject to the BHC Act may engage in un-
derwriting activities in the United 
States only if it has been authorized 
under section 4 of the Act. The foreign 
banks in question have argued that 
they are not engaged in underwriting 
activity in the United States because 
the underwriting activity takes place 
only outside the United States where 
the transaction is booked. The foreign 
banks refer to Regulation K, which de-
fines ‘‘engaged in business’’ or ‘‘en-
gaged in activities’’ to mean con-
ducting an activity through an office 
or subsidiary in the United States. Be-
cause the underwriting is not booked 
in a U.S. office or subsidiary, the banks 

assert that the activity cannot be con-
sidered conducted in the United States. 

(2) The Board believes that the posi-
tion taken by the foreign banks is not 
supported by the Board’s regulations or 
policies. Section 225.124 of the Board’s 
Regulation Y (12 CFR 225.124(d)) states 
that a foreign bank will not be consid-
ered to be engaged in the activity of 
underwriting in the United States if 
the shares to be underwritten are dis-
tributed outside the United States. In 
the transactions in question, all of the 
securities to be underwritten by the 
foreign banks are distributed in the 
United States. 

(3) Regulation K (12 CFR part 211) 
was amended in 1985 to provide clari-
fication that a foreign bank may not 
own or control voting shares of a for-
eign company that directly under-
writes, sells or distributes securities in 
the United States (emphasis added). 12 
CFR 211.23(f)(5)(ii). In proposing this 
latter provision, the Board clarified 
that no part of the prohibited under-
writing process may take place in the 
United States and that the prohibition 
on the activity does not depend on the 
activity being conducted through an 
office or subsidiary in the United 
States. Moreover, in the transactions 
in question, there was significant par-
ticipation by U.S. offices and affiliates 
of the foreign banks in the under-
writing process. In some transactions, 
the foreign office at which the trans-
actions were booked did not have any 
documentation on the particular trans-
actions; all documentation was main-
tained in the United States office. In 
all cases, the U.S. offices or affiliates 
provided virtually all technical support 
for participation in the underwriting 
process and benefitted from profits 
generated by the activity. 

(4) The fact that some technological 
and regulatory constraints on the de-
livery of cross-border services into the 
United States have been eliminated 
since the Regulation K definition of 
‘‘engaged in business’’ was adopted in 
1979 creates greater scope for banking 
organizations to deal with customers 
outside the U.S. bank regulatory 
framework. The definition in Regula-
tion K, however, does not authorize 
foreign banking organizations to evade 
regulatory restrictions on securities 
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activities in the United States by di-
rectly underwriting securities to be 
distributed in the United States or by 
using U.S. offices and affiliates to fa-
cilitate the prohibited activity. In the 
GLB Act, Congress established a frame-
work within which both domestic and 
foreign banking organizations may un-
derwrite and deal in securities in the 
United States. The GLB Act requires 
that banking organizations meet cer-
tain financial and managerial require-
ments in order to be able to engage in 
these activities in the United States. 
The Board believes the practices de-
scribed above undermine this legisla-
tive framework and constitute an eva-
sion of the requirements of the GLB 
Act and the Board’s Regulation K. For-
eign banking organizations that wish 
to conduct securities underwriting ac-
tivity in the United States have long 
had the option of obtaining section 20 
authority and now have the option of 
obtaining financial holding company 
status. 

(d) Conclusion. The Board finds that 
the underwriting of securities to be dis-
tributed in the United States is an ac-
tivity conducted in the United States, 
regardless of the location at which the 
underwriting risk is assumed and the 
underwriting fees are booked. Con-
sequently, any banking organization 
that wishes to engage in such activity 
must either be a financial holding com-
pany under the GLB Act or have au-
thority to engage in underwriting ac-
tivity under section 4(c)(8) of the BHC 
Act (so-called ‘‘section 20 authority’’). 
Revenue generated by underwriting 
bank-ineligible securities in such 
transactions should be attributed to 
the section 20 company for those for-
eign banks that operate under section 
20 authority. 

[Reg. K, 68 FR 7899, Feb. 19, 2003] 

PART 212—MANAGEMENT 
OFFICIAL INTERLOCKS 

Sec. 
212.1 Authority, purpose, and scope. 
212.2 Definitions. 
212.3 Prohibitions. 
212.4 Interlocking relationships permitted 

by statute. 
212.5 Small market share exemption. 
212.6 General exemption. 

212.7 Change in circumstances. 
212.8 Enforcement. 
212.9 Effect of Interlocks Act on Clayton 

Act. 

AUTHORITY: 12 U.S.C. 3201–3208; 15 U.S.C. 19. 

SOURCE: 61 FR 40302, Aug. 2, 1996, unless 
otherwise noted. 

§ 212.1 Authority, purpose, and scope. 
(a) Authority. This part is issued 

under the provisions of the Depository 
Institution Management Interlocks 
Act (Interlocks Act) (12 U.S.C. 3201 et 
seq.), as amended. 

(b) Purpose. The purpose of the Inter-
locks Act and this part is to foster 
competition by generally prohibiting a 
management official from serving two 
nonaffiliated depository organizations 
in situations where the management 
interlock likely would have an anti-
competitive effect. 

(c) Scope. This part applies to man-
agement officials of state member 
banks, bank holding companies, and 
their affiliates. 

§ 212.2 Definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
(a) Affiliate. (1) The term affiliate has 

the meaning given in section 202 of the 
Interlocks Act (12 U.S.C. 3201). For pur-
poses of that section 202, shares held by 
an individual include shares held by 
members of his or her immediate fam-
ily. ‘‘Immediate family’’ means spouse, 
mother, father, child, grandchild, sis-
ter, brother, or any of their spouses, 
whether or not any of their shares are 
held in trust. 

(2) For purposes of section 202(3)(B) of 
the Interlocks Act (12 U.S.C. 
3201(3)(B)), an affiliate relationship 
based on common ownership does not 
exist if the Board determines, after giv-
ing the affected persons the oppor-
tunity to respond, that the asserted af-
filiation was established in order to 
avoid the prohibitions of the Interlocks 
Act and does not represent a true com-
monality of interest between the de-
pository organizations. In making this 
determination, the Board considers, 
among other things, whether a person, 
including members of his or her imme-
diate family, whose shares are nec-
essary to constitute the group owns a 
nominal percentage of the shares of 
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