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same level of coverage as a standard flood in-
surance policy under the NFIP may be avail-
able from private insurers that do not par-
ticipate in the NFIP. You should compare
the flood insurance coverage, deductibles,
exclusions, conditions, and premiums associ-
ated with flood insurance policies issued on
behalf of the NFIP and policies issued on be-
half of private insurance companies and con-
tact an insurance agent as to the avail-
ability, cost, and comparisons of flood insur-
ance coverage.

[Escrow Requirement for Residential Lioans

Federal law may require a lender or its
servicer to escrow all premiums and fees for
flood insurance that covers any residential
building or mobile home securing a loan that
is located in an area with special flood haz-
ards. If your lender notifies you that an es-
crow account is required for your loan, then
you must pay your flood insurance premiums
and fees to the lender or its servicer with the
same frequency as you make loan payments
for the duration of your loan. These pre-
miums and fees will be deposited in the es-
crow account, which will be used to pay the
flood insurance provider.]

_ Flood insurance coverage under the
NFIP is not available for the property secur-
ing the loan because the community in
which the property is located does not par-
ticipate in the NFIP. In addition, if the non-
participating community has been identified
for at least one year as containing a special
flood hazard area, properties located in the
community will not be eligible for Federal
disaster relief assistance in the event of a
Federally declared flood disaster.

APPENDIX B TO §208.25—SAMPLE CLAUSE FOR
OPTION TO ESCROW FOR OUTSTANDING LOANS

Escrow Option Clause

You have the option to escrow all pre-
miums and fees for the payment on your
flood insurance policy that covers any resi-
dential building or mobile home that is lo-
cated in an area with special flood hazards
and that secures your loan. If you choose
this option:

e Your payments will be deposited in an es-
crow account to be paid to the flood insur-
ance provider.

e The escrow amount for flood insurance
will be added to the regular mortgage pay-
ment that you make to your lender or its
servicer.

e The payments you make into the escrow
account will accumulate over time and the
funds will be used to pay your flood insur-
ance policy when your lender or servicer re-
ceives a notice from your flood insurance
provider that the flood insurance premium is
due.

To choose this option, follow the instruc-
tions below. If you have any questions about

§208.31

the option, contact [Insert Name of Lender
or Servicer] at [Insert Contact Information].

[Insert Instructions for Selecting to Es-
crow]

[Reg. H, 80 FR 43245, July 21, 2015, as amend-
ed at 80 FR 43247, July 21, 2015; 84 FR 4970,
Feb. 20, 2019]

Subpart C—Bank Securities and
Securities-Related Activities

SOURCE: 63 FR 37646, July 13, 1998, unless
otherwise noted.

§208.30 Authority, purpose, and scope.

(a) Authority. Subpart C of Regula-
tion H (12 CFR part 208, subpart C) is
issued by the Board of Governors of the
Federal Reserve System under 12
U.S.C. 24, 92a, 93a; sections 1818 and
1831p-1(a)(2) of the FDI Act (12 U.S.C.
1818, 1831p-1(a)(2)); and sections 78b,
781(b), T81(g), T8l(i), T80-4(c)(5), T80-b,
78a, 78q-1, and 78w of the Securities Ex-
change Act of 1934 (15 U.S.C. 78b, 781(b),
781(g), 781(1), 780-4(c)(b), 780-5, 78q, 78q—
1, 78w).

(b) Purpose and scope. This subpart C
describes the requirements imposed
upon member banks acting as transfer
agents, registered clearing agencies, or
sellers of securities under the Securi-
ties Exchange Act of 1934. This subpart
C also describes the reporting require-
ments imposed on member banks
whose securities are subject to reg-
istration under the Securities Ex-
change Act of 1934.

§208.31 State member banks as trans-
fer agents.

(a) The rules adopted by the Securi-
ties and Exchange Commission (SEC)
pursuant to section 17A of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78q-
1) prescribing procedures for registra-
tion of transfer agents for which the
SEC is the appropriate regulatory
agency (17 CFR 240.17Ac2-1) apply to
member bank transfer agents. Ref-
erences to the ‘‘Commission’ are
deemed to refer to the Board.

(b) The rules adopted by the SEC pur-
suant to section 17A prescribing oper-
ational and reporting requirements for
transfer agents (17 CFR 240.17Ac2-2 and
240.17Ad-1 through 240.17Ad-16) apply
to member bank transfer agents.
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§208.32 Notice of disciplinary sanc-
gions imposed by registered clear-
ing agency.

(a) Notice requirement. Any member
bank or any of its subsidiaries that is a
registered clearing agency pursuant to
section 17A(b) of the Securities Ex-
change Act of 1934 (the Act), and that:

(1) Imposes any final disciplinary
sanction on any participant therein;

(2) Denies participation to any appli-
cant; or

(3) Prohibits or limits any person in
respect to access to services offered by
the clearing agency, shall file with the
Board (and the appropriate regulatory
agency, if other than the Board, for a
participant or applicant) notice thereof
in the manner prescribed in this sec-
tion.

(b) Notice of final disciplinary actions.
(1) Any registered clearing agency for
which the Board is the appropriate reg-
ulatory agency that takes any final
disciplinary action with respect to any
participant shall promptly file a notice
thereof with the Board in accordance
with paragraph (c) of this section. For
the purposes of this paragraph (b), final
disciplinary action means the imposi-
tion of any disciplinary sanction pursu-
ant to section 17A(b)(3)(G) of the Act,
or other action of a registered clearing
agency which, after notice and oppor-
tunity for hearing, results in final dis-
position of charges of:

(i) One or more violations of the rules
of the registered clearing agency; or

(ii) Acts or practices constituting a
statutory disqualification of a type de-
fined in paragraph (iv) or (v) (except
prior convictions) of section 3(a)(39) of
the Act.

(2) However, if a registered clearing
agency fee schedule specifies certain
charges for errors made by its partici-
pants in giving instructions to the reg-
istered clearing agency which are de
minimis on a per error basis, and whose
purpose is, in part, to provide revenues
to the clearing agency to compensate
it for effort expended in beginning to
process an erroneous instruction, such
error charges shall not be considered a
final disciplinary action for purposes of
this paragraph (b).

(c) Contents of final disciplinary action
notice. Any notice filed pursuant to

12 CFR Ch. Il (1-1-23 Edition)

paragraph (b) of this section shall con-
sist of the following, as appropriate:

(1) The name of the respondent and
the respondent’s last known address, as
reflected on the records of the clearing
agency, and the name of the person,
committee, or other organizational
unit that brought the charges. How-
ever, identifying information as to any
respondent found not to have violated
a provision covered by a charge may be
deleted insofar as the notice reports
the disposition of that charge and,
prior to the filing of the notice, the re-
spondent does not request that identi-
fying information be included in the
notice;

(2) A statement describing the inves-
tigative or other origin of the action;

(3) As charged in the proceeding, the
specific provision or provisions of the
rules of the clearing agency violated by
the respondent, or the statutory dis-
qualification referred to in paragraph
(b)(2) of this section, and a statement
describing the answer of the respond-
ent to the charges;

(4) A statement setting forth findings
of fact with respect to any act or prac-
tice in which the respondent was
charged with having engaged in or
omitted; the conclusion of the clearing
agency as to whether the respondent
violated any rule or was subject to a
statutory disqualification as charged;
and a statement of the clearing agency
in support of its resolution of the prin-
cipal issues raised in the proceedings;

(5) A statement describing any sanc-
tion imposed, the reasons therefor, and
the date upon which the sanction be-
came or will become effective; and

(6) Such other matters as the clear-
ing agency may deem relevant.

(d) Notice of final denial, prohibition,
termination or limitation based on quali-
fication or administrative rules. (1) Any
registered clearing agency, for which
the Board is the appropriate regulatory
agency, that takes any final action
that denies or conditions the participa-
tion of any person, or prohibits or lim-
its access, to services offered by the
clearing agency, shall promptly file no-
tice thereof with the Board (and the
appropriate regulatory agency, if other
than the Board, for the affected person)
in accordance with paragraph (e) of
this section; but such action shall not
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be considered a final disciplinary ac-
tion for purposes of paragraph (b) of
this section where the action is based
on an alleged failure of such person to:

(i) Comply with the qualification
standards prescribed by the rules of the
registered clearing agency pursuant to
section 17A(b)(4)(B) of the Act; or

(ii) Comply with any administrative
requirements of the registered clearing
agency (including failure to pay entry
or other dues or fees, or to file pre-
scribed forms or reports) not involving
charges of violations that may lead to
a disciplinary sanction.

(2) However, no such action shall be
considered final pursuant to this para-
graph (d) that results merely from a
notice of such failure to comply to the
person affected, if such person has not
sought an adjudication of the matter,
including a hearing, or otherwise ex-
hausted the administrative remedies
within the registered clearing agency
with respect to such a matter.

(e) Contents of notice required by para-
graph (d) of this section. Any notice filed
pursuant to paragraph (d) of this sec-
tion shall consist of the following, as
appropriate:

(1) The name of each person con-
cerned and each person’s last known
address, as reflected in the records of
the clearing agency;

(2) The specific grounds upon which
the action of the clearing agency was
based, and a statement describing the
answer of the person concerned;

(3) A statement setting forth findings
of fact and conclusions as to each al-
leged failure of the person to comply
with qualification standards or admin-
istrative obligations, and a statement
of the clearing agency in support of its
resolution of the principal issues raised
in the proceeding;

(4) The date upon which such action
became or will become effective; and

(5) Such other matters as the clear-
ing agency deems relevant.

(f) Notice of final action based on prior
adjudicated statutory disqualifications.
Any registered clearing agency for
which the Board is the appropriate reg-
ulatory agency that takes any final ac-
tion shall promptly file notice thereof
with the Board (and the appropriate
regulatory agency, if other than the
Board, for the affected person) in ac-
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cordance with paragraph (g) of this sec-
tion, where the final action:

(1) Denies or conditions participation
to any person, or prohibits or limits ac-
cess to services offered by the clearing
agency; and

(2) Is based upon a statutory disquali-
fication of a type defined in paragraph
(A), (B) or (C) of section 3(a)(39) of the
Act, consisting of a prior conviction, as
described in subparagraph (E) of sec-
tion 3(a)(39) of the Act. However, no
such action shall be considered final
pursuant to this paragraph (f) that re-
sults merely from a notice of such dis-
qualification to the person affected, if
such person has not sought an adju-
dication of the matter, including a
hearing, or otherwise exhausted the ad-
ministrative remedies within the clear-
ing agency with respect to such a mat-
ter.

(g) Contents of notice required by para-
graph (f) of this section. Any notice filed
pursuant to paragraph (f) of this sec-
tion shall consist of the following, as
appropriate:

(1) The name of each person con-
cerned and each person’s last known
address, as reflected in the records of
the clearing agency;

(2) A statement setting forth the
principal issues raised, the answer of
any person concerned, and a statement
of the clearing agency in support of its
resolution of the principal issues raised
in the proceeding;

(3) Any description furnished by or
on behalf of the person concerned of
the activities engaged in by the person
since the adjudication upon which the
disqualification is based;

(4) A copy of the order or decision of
the court, appropriate regulatory agen-
cy, or self-regulatory organization that
adjudicated the matter giving rise to
the statutory disqualification;

(5) The nature of the action taken
and the date upon which such action is
to be made effective; and

(6) Such other matters as the clear-
ing agency deems relevant.

(h) Notice of summary suspension of
participation. Any registered clearing
agency for which the Board is the ap-
propriate regulatory agency that sum-
marily suspends or closes the accounts
of a participant pursuant to the provi-
sions of section 17A(b)(56)(C) of the Act
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shall, within one business day after
such action becomes effective, file no-
tice thereof with the Board and the ap-
propriate regulatory agency for the
participant, if other than the Board, of
such action in accordance with para-
graph (i) of this section.

(i) Contents of notice of summary Sus-
pension. Any notice pursuant to para-
graph (h) of this section shall contain
at least the following information, as
appropriate:

(1) The name of the participant con-
cerned and the participant’s last
known address, as reflected in the
records of the clearing agency;

(2) The date upon which the summary
action became or will become effective;

(3) If the summary action is based
upon the ©provisions of section
17TA(b)(B)(C)(1) of the Act, a copy of the
relevant order or decision of the self-
regulatory organization, if available to
the clearing agency;

(4) If the summary action is based
upon the ©provisions of section
17A()(B)(C)(ii) of the Act, a statement
describing the default of any delivery
of funds or securities to the clearing
agency;

(5) If the summary action is based
upon the ©provisions of section
17TA(b)(5)(C)(iii) of the Act, a statement
describing the financial or operating
difficulty of the participant based upon
which the clearing agency determined
that the suspension and closing of ac-
counts was necessary for the protec-
tion of the clearing agency, its partici-
pants, creditors, or investors;

(6) The nature and effective date of
the suspension; and

(7) Such other matters as the clear-
ing agency deems relevant.

§208.33 Application for stay or review
of disciplinary sanctions imposed
by registered clearing agency.

(a) Stays. The rules adopted by the
Securities and Exchange Commission
(SEC) pursuant to section 19 of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78s) regarding applications by persons
for whom the SEC is the appropriate
regulatory agency for stays of discipli-
nary sanctions or summary suspen-
sions imposed by registered clearing
agencies (17 CFR 240.19d-2) apply to ap-
plications by member banks. Ref-

12 CFR Ch. Il (1-1-23 Edition)

erences to the ‘‘Commission’ are
deemed to refer to the Board.

(b) Reviews. The regulations adopted
by the Securities and Exchange Com-
mission pursuant to section 19 of the
Securities and Exchange Act of 1934 (15
U.S.C. 78s) regarding applications by
persons for whom the SEC is the appro-
priate regulatory agency for reviews of
final disciplinary sanctions, denials of
participation, or prohibitions or limi-
tations of access to services imposed by
registered clearing agencies (17 CFR
240.19d-3(a)-(f)) apply to applications
by member banks. References to the
“Commission” are deemed to refer to
the Board. The Board’s Uniform Rules
of Practice and Procedure (12 CFR part
263) apply to review proceedings under
this §208.33 to the extent not incon-
sistent with this §208.33.

§208.34 Recordkeeping and confirma-
tion of certain securities trans-
actions effected by State member
banks.

(a) Exceptions and safe and sound oper-
ations. (1) A State member bank may
be excepted from one or more of the re-
quirements of this section if it meets
one of the following conditions of para-
graphs (a)(1)(1) through (a)(1)(iv) of this
section:

(i) De minimis transactions. The re-
quirements of paragraphs (©)(2)
through (c¢)(4) and paragraphs (e)(1)
through (e)(3) of this section shall not
apply to banks having an average of
less than 200 securities transactions
per year for customers over the prior
three calendar year period, exclusive of
transactions in government securities;

(ii) Government securities. The record-
keeping requirements of paragraph (c)
of this section shall not apply to banks
effecting fewer than 500 government se-
curities brokerage transactions per
year; provided that this exception shall
not apply to government securities
transactions by a State member bank
that has filed a written notice, or is re-
quired to file notice, with the Federal
Reserve Board that it acts as a govern-
ment securities broker or a govern-
ment securities dealer;

(ii1) Mwunicipal securities. The munic-
ipal securities activities of a State
member bank that are subject to regu-
lations promulgated by the Municipal
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Securities Rulemaking Board shall not
be subject to the requirements of this
section; and

(iv) Foreign branches. The require-
ments of this section shall not apply to
the activities of foreign branches of a
State member bank.

(2) Every State member bank quali-
fying for an exemption under para-
graph (a)(1) of this section that con-
ducts securities transactions for cus-
tomers shall, to ensure safe and sound
operations, maintain effective systems
of records and controls regarding its
customer securities transactions that
clearly and accurately reflect appro-
priate information and provide an ade-
quate basis for an audit of the informa-
tion.

(b) Definitions. For purposes of this
section:

(1) Asset-backed security shall mean a
security that is serviced primarily by
the cash flows of a discrete pool of re-
ceivables or other financial assets, ei-
ther fixed or revolving, that by their
terms convert into cash within a finite
time period plus any rights or other as-
sets designed to assure the servicing or
timely distribution of proceeds to the
security holders.

(2) Collective investment fund shall
mean funds held by a State member
bank as fiduciary and, consistent with
local law, invested collectively as fol-
lows:

(i) In a common trust fund main-
tained by such bank exclusively for the
collective investment and reinvest-
ment of monies contributed thereto by
the bank in its capacity as trustee, ex-
ecutor, administrator, guardian, or
custodian under the Uniform Gifts to
Minors Act; or

(ii) In a fund consisting solely of as-
sets of retirement, pension, profit shar-
ing, stock bonus or similar trusts
which are exempt from Federal income
taxation under the Internal Revenue
Code (26 U.S.C.).

(3) Completion of the transaction ef-
fected by or through a state member
bank shall mean:

(i) For purchase transactions, the
time when the customer pays the bank
any part of the purchase price (or the
time when the bank makes the book-
entry for any part of the purchase price
if applicable); however, if the customer

§208.34

pays for the security prior to the time
payment is requested or becomes due,
then the transaction shall be com-
pleted when the bank transfers the se-
curity into the account of the cus-
tomer; and

(ii) For sale transactions, the time
when the bank transfers the security
out of the account of the customer or,
if the security is not in the bank’s cus-
tody, then the time when the security
is delivered to the bank; however, if
the customer delivers the security to
the bank prior to the time delivery is
requested or becomes due then the
transaction shall be completed when
the banks makes payment into the ac-
count of the customer.

(4) Crossing of buy and sell orders shall
mean a security transaction in which
the same bank acts as agent for both
the buyer and the seller.

(5) Customer shall mean any person or
account, including any agency, trust,
estate, guardianship, or other fiduciary
account, for which a State member
bank effects or participates in effecting
the purchase or sale of securities, but
shall not include a broker, dealer, bank
acting as a broker or dealer, municipal
securities broker or dealer, or issuer of
the securities which are the subject of
the transactions.

(6) Debt security as used in paragraph
(c) of this section shall mean any secu-
rity, such as a bond, debenture, note or
any other similar instrument which
evidences a liability of the issuer (in-
cluding any security of this type that
is convertible into stock or similar se-
curity) and fractional or participation
interests in one or more of any of the
foregoing; provided, however, that se-
curities issued by an investment com-
pany registered under the Investment
Company Act of 1940, 15 U.S.C. 80a-1 et
seq., shall not be included in this defi-
nition.

(7T) Government security shall mean:

(i) A security that is a direct obliga-
tion of, or obligation guaranteed as to
principal and interest by, the United
States;

(ii) A security that is issued or guar-
anteed by a corporation in which the
United States has a direct or indirect
interest and which is designated by the
Secretary of the Treasury for exemp-
tion as necessary or appropriate in the
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public interest or for the protection of
investors;

(iii) A security issued or guaranteed
as to principal and interest by any cor-
poration whose securities are des-
ignated, by statute specifically naming
the corporation, to constitute exempt
securities within the meaning of the
laws administered by the Securities
and Exchange Commission; or

(iv) Any put, call, straddle, option, or
privilege on a security as described in
paragraphs (b)(7) (i), (ii), or (iii) of this
section other than a put, call, straddle,
option, or privilege that is traded on
one or more national securities ex-
changes, or for which quotations are
disseminated though an automated
quotation system operated by a reg-
istered securities association.

(8) Investment discretion with respect
to an account shall mean if the State
member bank, directly or indirectly, is
authorized to determine what securi-
ties or other property shall be pur-
chased or sold by or for the account, or
makes decisions as to what securities
or other property shall be purchased or
sold by or for the account even though
some other person may have responsi-
bility for such investment decisions.

(9) Municipal security shall mean a se-
curity which is a direct obligation of,
or obligation guaranteed as to prin-
cipal or interest by, a State or any po-
litical subdivision thereof, or any agen-
cy or instrumentality of a State or any
political subdivision thereof, or any
municipal corporate instrumentality of
one or more States, or any security
which is an industrial development
bond (as defined in 26 U.S.C. 103(c)(2)
the interest on which is excludable
from gross income under 26 U.S.C.
103(a)(1), by reason of the application of
paragraph (4) or (6) of 26 U.S.C. 103(c)
(determined as if paragraphs (4)(A), (b)
and (7) were not included in 26 U.S.C.
103(c)), paragraph (1) of 26 U.S.C. 103(c)
does not apply to such security.

(10) Periodic plan shall mean:

(i) A written authorization for a
State member bank to act as agent to
purchase or sell for a customer a spe-
cific security or securities, in a specific
amount (calculated in security units or
dollars) or to the extent of dividends
and funds available, at specific time in-
tervals, and setting forth the commis-

12 CFR Ch. Il (1-1-23 Edition)

sion or charges to be paid by the cus-
tomer or the manner of calculating
them (including dividend reinvestment
plans, automatic investment plans, and
employee stock purchase plans); or

(ii) Any prearranged, automatic
transfer or sweep of funds from a de-
posit account to purchase a security,
or any prearranged, automatic redemp-
tion or sale of a security with the funds
being transferred into a deposit ac-
count (including cash management
sweep services).

(11) Security shall mean:

(i) Any note, stock, treasury stock,
bond, debenture, certificate of interest
or participation in any profit-sharing
agreement or in any oil, gas, or other
mineral royalty or lease, any collat-
eral-trust certificate, preorganization
certificate or subscription, transferable
share, investment contract, voting-
trust certificate, for a security, any
put, call, straddle, option, or privilege
on any security, or group or index of
securities (including any interest
therein or based on the value thereof),
any instrument commonly known as a
“‘security”’; or any certificate of inter-
est or participation in, temporary or
interim certificate for, receipt for, or
warrant or right to subscribe to or pur-
chase, any of the foregoing.

(i1) But does not include a deposit or
share account in a federally or state in-
sured depository institution, a loan
participation, a letter of credit or
other form of bank indebtedness in-
curred in the ordinary course of busi-
ness, currency, any note, draft, bill of
exchange, or bankers acceptance which
has a maturity at the time of issuance
of not exceeding nine months, exclu-
sive of days of grace, or any renewal
thereof the maturity of which is like-
wise limited, units of a collective in-
vestment fund, interests in a variable
amount (master) note of a borrower of
prime credit, or U.S. Savings Bonds.

(c) Recordkeeping. Except as provided
in paragraph (a) of this section, every
State member bank effecting securities
transactions for customers, including
transactions in government securities,
and municipal securities transactions
by banks not subject to registration as
municipal securities dealers, shall
maintain the following records with re-
spect to such transactions for at least
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three years. Nothing contained in this
section shall require a bank to main-
tain the records required by this para-
graph in any given manner, provided
that the information required to be
shown is clearly and accurately re-
flected and provides an adequate basis
for the audit of such information.
Records may be maintained in hard
copy, automated, or electronic form
provided the records are easily retriev-
able, readily available for inspection,
and capable of being reproduced in a
hard copy. A bank may contract with
third party service providers, including
broker/dealers, to maintain records re-
quired under this part.

(1) Chronological records of original
entry containing an itemized daily
record of all purchases and sales of se-
curities. The records of original entry
shall show the account or customer for
which each such transaction was ef-
fected, the description of the securi-
ties, the unit and aggregate purchase
or sale price (if any), the trade date
and the name or other designation of
the broker/dealer or other person from
whom purchased or to whom sold;

(2) Account records for each cus-
tomer which shall reflect all purchases
and sales of securities, all receipts and
deliveries of securities, and all receipts
and disbursements of cash with respect
to transactions in securities for such
account and all other debits and cred-
its pertaining to transactions in securi-
ties;

(3) A separate memorandum (order
ticket) of each order to purchase or sell
securities (whether executed or can-
celed), which shall include:

(i) The account(s) for which the
transaction was effected;

(ii) Whether the transaction was a
market order, limit order, or subject to
special instructions;

(iii) The time the order was received
by the trader or other bank employee
responsible for effecting the trans-
action;

(iv) The time the order was placed
with the broker/dealer, or if there was
no broker/dealer, the time the order
was executed or canceled;

(v) The price at which the order was
executed; and

(vi) The broker/dealer utilized;

§208.34

(4) A record of all broker/dealers se-
lected by the bank to effect securities
transactions and the amount of com-
missions paid or allocated to each such
broker during the calendar year; and

(5) A copy of the written notification
required by paragraphs (d) and (e) of
this section.

(d) Content and time of notification.
Every State member bank effecting a
securities transaction for a customer
shall give or send to such customer ei-
ther of the following types of notifica-
tions at or before completion of the
transaction or; if the bank uses a
broker/dealer’s confirmation, within
one business day from the bank’s re-
ceipt of the broker/dealer’s confirma-
tion:

(1) A copy of the confirmation of a
broker/dealer relating to the securities
transaction; and if the bank is to re-
ceive remuneration from the customer
or any other source in connection with
the transaction, and the remuneration
is not determined pursuant to a prior
written agreement between the bank
and the customer, a statement of the
source and the amount of any remu-
neration to be received; or

(2) A written notification disclosing:

(i) The name of the bank;

(ii) The name of the customer;

(iii) Whether the bank is acting as
agent for such customer, as agent for
both such customer and some other
person, as principal for its own ac-
count, or in any other capacity;

(iv) The date of execution and a
statement that the time of execution
will be furnished within a reasonable
time upon written request of such cus-
tomer specifying the identity, price
and number of shares or units (or prin-
cipal amount in the case of debt securi-
ties) of such security purchased or sold
by such customer;

(v) The amount of any remuneration
received or to be received, directly or
indirectly, by any broker/dealer from
such customer in connection with the
transaction;

(vi) The amount of any remuneration
received or to be received by the bank
from the customer and the source and
amount of any other remuneration to
be received by the bank in connection
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with the transaction, unless remunera-
tion is determined pursuant to a writ-
ten agreement between the bank and
the customer, provided, however, in the
case of Government securities and mu-
nicipal securities, this paragraph
(d)(2)(vi) shall apply only with respect
to remuneration received by the bank
in an agency transaction. If the bank
elects not to disclose the source and
amount of remuneration it has or will
receive from a party other than the
customer pursuant to this paragraph
(d)(2)(vi), the written notification must
disclose whether the bank has received
or will receive remuneration from a
party other than the customer, and
that the bank will furnish within a rea-
sonable time the source and amount of
this remuneration upon written re-
quest of the customer. This election is
not available, however, if, with respect
to a purchase, the bank was partici-
pating in a distribution of that secu-
rity; or with respect to a sale, the bank
was participating in a tender offer for
that security;

(vii) The name of the broker/dealer
utilized; or, where there is no broker/
dealer, the name of the person from
whom the security was purchased or to
whom it was sold, or the fact that such
information will be furnished within a
reasonable time upon written request;

(viii) In the case of a transaction in a
debt security subject to redemption be-
fore maturity, a statement to the ef-
fect that the debt security may be re-
deemed in whole or in part before ma-
turity, that the redemption could af-
fect the yield represented and that ad-
ditional information is available on re-
quest;

(ix) In the case of a transaction in a
debt security effected exclusively on
the basis of a dollar price:

(A) The dollar price at which the
transaction was effected;

(B) The yield to maturity calculated
from the dollar price; provided, how-
ever, that this paragraph (¢)(2)(ix)(B)
shall not apply to a transaction in a
debt security that either has a matu-
rity date that may be extended by the
issuer with a variable interest payable
thereon, or is an asset-backed security
that represents an interest in or is se-
cured by a pool of receivables or other

12 CFR Ch. Il (1-1-23 Edition)

financial assets that are subject to con-
tinuous prepayment;

(x) In the case of a transaction in a
debt security effected on the basis of
yield:

(A) The yield at which the trans-
action was effected, including the per-
centage amount and its characteriza-
tion (e.g., current yield, yield to matu-
rity, or yield to call) and if effected at
yield to call, the type of call, the call
date, and the call price; and

(B) The dollar price calculated from
the yield at which the transaction was
effected; and

(C) If effected on a basis other than
yield to maturity and the yield to ma-
turity is lower than the represented
yield, the yield to maturity as well as
the represented yield; provided, how-
ever, that this paragraph (c)(2)(x)(C)
shall not apply to a transaction in a
debt security that either has a matu-
rity date that may be extended by the
issuer with a variable interest rate
payable thereon, or is an asset-backed
security that represents an interest in
or is secured by a pool of receivables or
other financial assets that are subject
to continuous prepayment;

(xi) In the case of a transaction in a
debt security that is an asset-backed
security which represents an interest
in or is secured by a pool of receivables
or other financial assets that are sub-
ject continuously to prepayment, a
statement indicating that the actual
yield of such asset-backed security
may vary according to the rate at
which the underlying receivables or
other financial assets are prepaid and a
statement of the fact that information
concerning the factors that affect yield
(including at a minimum, the esti-
mated yield, weighted average life, and
the prepayment assumptions under-
lying yield) will be furnished upon
written request of such customer; and

(xii) In the case of a transaction in a
debt security, other than a government
security, that the security is unrated
by a nationally recognized statistical
rating organization, if that is the case.

(e) Notification by agreement; alter-
native forms and times of motification. A
State member bank may elect to use
the following alternative procedures if
a transaction is effected for:
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(1) Accounts (except periodic plans)
where the bank does not exercise in-
vestment discretion and the bank and
the customer agree in writing to a dif-
ferent arrangement as to the time and
content of the notification; provided,
however, that such agreement makes
clear the customer’s right to receive
the written notification pursuant to
paragraph (c) of this section at no addi-
tional cost to the customer;

(2) Accounts (except collective in-
vestment funds) where the bank exer-
cises investment discretion in other
than an agency capacity, in which in-
stance the bank shall, upon request of
the person having the power to termi-
nate the account or, if there is no such
person, upon the request of any person
holding a vested beneficial interest in
such account, give or send to such per-
son the written notification within a
reasonable time. The bank may charge
such person a reasonable fee for pro-
viding this information;

(3) Accounts, where the bank exer-
cises investment discretion in an agen-
cy capacity, in which instance:

(i) The bank shall give or send to
each customer not less frequently than
once every three months an itemized
statement which shall specify the
funds and securities in the custody or
possession of the bank at the end of
such period and all debits, credits and
transactions in the customer’s ac-
counts during such period; and

(i1) If requested by the customer, the
bank shall give or send to each cus-
tomer within a reasonable time the
written notification described in para-
graph (c) of this section. The bank may
charge a reasonable fee for providing
the information described in paragraph
(c) of this section;

(4) A collective investment fund, in
which instance the bank shall at least
annually furnish a copy of a financial
report of the fund, or provide notice
that a copy of such report is available
and will be furnished upon request, to
each person to whom a regular periodic
accounting would ordinarily be ren-
dered with respect to each partici-
pating account. This report shall be
based upon an audit made by inde-
pendent public accountants or internal
auditors responsible only to the board
of directors of the bank;

§208.34

(5) A periodic plan, in which instance
the bank:

(i) Shall (except for a cash manage-
ment sweep service) give or send to the
customer a written statement not less
than every three months if there are no
securities transactions in the account,
showing the customer’s funds and secu-
rities in the custody or possession of
the bank; all service charges and com-
missions paid by the customer in con-
nection with the transaction; and all
other debits and credits of the cus-
tomer’s account involved in the trans-
action; or

(ii) Shall for a cash management
sweep service or similar periodic plan
as defined in §208.34(b)(10)(ii) give or
send its customer a written statement
in the same form as prescribed in para-
graph (e)(3) above for each month in
which a purchase or sale of a security
takes place in a deposit account and
not less than once every three months
if there are no securities transactions
in the account subject to any other ap-
plicable laws or regulations;

(6) Upon the written request of the
customer the bank shall furnish the in-
formation described in paragraph (d) of
this section, except that any such in-
formation relating to remuneration
paid in connection with the trans-
action need not be provided to the cus-
tomer when paid by a source other
than the customer. The bank may
charge a reasonable fee for providing
the information described in paragraph
(d) of this section.

(f) Settlement of securities transactions.
All contracts for the purchase or sale
of a security shall provide for comple-
tion of the transaction within the num-
ber of business days in the standard
settlement cycle for the security fol-
lowed by registered broker dealers in
the United States unless otherwise
agreed to by the parties at the time of
the transaction.

(g) Securities trading policies and proce-
dures. Every State member bank effect-
ing securities transactions for cus-
tomers shall establish written policies
and procedures providing:

(1) Assignment of responsibility for
supervision of all officers or employees
who:

(i) Transmit orders to or place orders
with broker/dealers;
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(ii) Execute transactions in securities
for customers; or

(iii) Process orders for notification
and/or settlement purposes, or perform
other back office functions with re-
spect to securities transactions ef-
fected for customers; provided that
procedures established under this para-
graph (g)(1)(iii) should provide for su-
pervision and reporting lines that are
separate from supervision of personnel
under paragraphs (g)(1)(i) and (g)(1)(i)
of this section;

(2) For the fair and equitable alloca-
tion of securities and prices to ac-
counts when orders for the same secu-
rity are received at approximately the
same time and are placed for execution
either individually or in combination;

(3) Where applicable and where per-
missible under local law, for the cross-
ing of buy and sell orders on a fair and
equitable basis to the parties to the
transaction; and

(4) That bank officers and employees
who make investment recommenda-
tions or decisions for the accounts of
customers, who participate in the de-
termination of such recommendations
or decisions, or who, in connection
with their duties, obtain information
concerning which securities are being
purchased or sold or recommended for
such action, must report to the bank,
within ten days after the end of the
calendar quarter, all transactions in
securities made by them or on their be-
half, either at the bank or elsewhere in
which they have a beneficial interest.
The report shall identify the securities
purchased or sold and indicate the
dates of the transactions and whether
the transactions were purchases or
sales. Excluded from this requirement
are transactions for the benefit of the
officer or employee over which the offi-
cer or employee has no direct or indi-
rect influence or control, transactions
in mutual fund shares, and all trans-
actions involving in the aggregate
$10,000 or less during the calendar quar-
ter. For purposes of this paragraph
(g)(4), the term securities does not in-
clude government securities.

12 CFR Ch. Il (1-1-23 Edition)

§208.35 Qualification requirements for
transactions in certain securities.
[Reserved]

§208.36 Reporting requirements for
State member banks subject to the
Securities Exchange Act of 1934.

(a) Filing, disclosure and other require-
ments—(1) General. Except as otherwise
provided in this section, a member
bank whose securities are subject to
registration pursuant to section 12(b)
or section 12(g) of the Securities Ex-
change Act of 1934 (the 1934 Act) (156
U.S.C. 781(b) and (g)) shall comply with
the rules, regulations and forms adopt-
ed by the Securities and Exchange
Commission (Commission) pursuant
to—

(i) Sections 10A(m), 12, 13, 14(a), 14(c),
14(d), 14(f) and 16 of the 1934 Act (15
U.S.C. 78f(m), 781, 78m, 78n(a), (c), (d)
and (f), and 78p); and

(ii) Sections 302, 303, 304, 306, 401(b),
404, 406 and 407 of the Sarbanes-Oxley
Act of 2002 (codified at 15 U.S.C. 7241,
7242, 7243, 7244, 7261, 7262, 7264 and 7265).

(2) References to the Commission. Any
references to the ‘‘Securities and Ex-
change Commission’ or the ‘“Commis-
sion” in the rules, regulations and
forms described in paragraph (a)(1) of
this section shall with respect to secu-
rities issued by member banks be
deemed to refer to the Board unless the
context otherwise requires.

(b) Elections permitted for member
banks with total assets of $150 million or
less. (1) Notwithstanding paragraph (a)
of this section or the rules and regula-
tions promulgated by the Commission
pursuant to the 1934 Act a member
bank that has total assets of $150 mil-
lion or less as of the end of its most re-
cent fiscal year, and no foreign offices,
may elect to substitute for the finan-
cial statements required by the Com-
mission’s Form 10-Q, the balance sheet
and income statement from the quar-
terly report of condition required to be
filed by the bank with the Board under
section 9 of the Federal Reserve Act (12
U.S.C. 324) (Federal Financial Institu-
tions Examination Council Form 033 or
034).

(2) A member bank qualifying for and
electing to file financial statements
from its quarterly report of condition
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pursuant to paragraph (b)(1) of this sec-
tion in its form 10-Q shall include earn-
ings per share or net loss per share
data prepared in accordance with
GAAP and disclose any material con-
tingencies, as required by Article 10 of
the Commission’s Regulation S-X (17
CFR 210.10-01), in the Management’s
Discussion and Analysis of Financial
Condition and Results of Operations
section of Form 10-Q.

(3) Notwithstanding paragraph (b)(1)
of this section, a member bank may,
from December 2, 2020, through Decem-
ber 31, 2021, make the election de-
scribed in paragraph (b)(1) of this sec-
tion if it has no foreign offices and had
total assets of $150 million or less, de-
termined based on the lesser of total
assets as of December 31, 2019, and
total assets as of the end of the bank’s
most recent fiscal year. The relief pro-
vided under this paragraph (b)(3) of this
section does not apply to a member
bank if the Board determines that per-
mitting the member bank to determine
its assets in accordance with that para-
graph would not be commensurate with
the risk profile of the member bank.
When making this determination, the
Board will consider all relevant fac-
tors, including the extent of asset
growth of the member bank since De-
cember 31, 2019; the causes of such
growth, including whether growth oc-
curred as a result of mergers or acqui-
sitions; whether such growth is likely
to be temporary or permanent; whether
the member bank has become involved
in any additional activities since De-
cember 31, 2019; the asset size of any
parent companies; and the type of as-
sets held by the member bank. In mak-
ing a determination pursuant to this
paragraph (b)(3), the Board will apply
notice and response procedures in the
same manner and to the same extent as
the notice and response procedures in
12 CFR 263.202.

(c) Required filings—(1) Place and tim-
ing of filing. All papers required to be
filed with the Board, pursuant to the
1934 Act or regulations thereunder,
shall be submitted to the Division of
Banking Supervision and Regulation,
Board of Governors of the Federal Re-
serve System, 20th Street and Con-
stitution Avenue, NW., Washington, DC
205561. Material may be filed by delivery

§208.36

to the Board, through the mails, or
otherwise. The date on which papers
are actually received by the Board
shall be the date of filing thereof if all
of the requirements with respect to the
filing have been complied with.

(2) Filing fees. No filing fees specified
by the Commission’s rules shall be paid
to the Board.

(3) Public inspection. Copies of the reg-
istration statement, definitive proxy
solicitation materials, reports, and an-
nual reports to shareholders required
by this section (exclusive of exhibits)
shall be available for public inspection
at the Board’s offices in Washington,
DC, as well as at the Federal Reserve
Banks of New York, Chicago, and San
Francisco and at the Reserve Bank in
the district in which the reporting
bank is located.

(d) Confidentiality of filing. Any per-
son filing any statement, report, or
document under the 1934 Act may
make written objection to the public
disclosure of any information con-
tained therein in accordance with the
following procedure:

(1) The person shall omit from the
statement, report, or document, when
it is filed, the portion thereof that the
person desires to keep undisclosed
(hereinafter called the confidential
portion). The person shall indicate at
the appropriate place in the statement,
report, or document that the confiden-
tial portion has been omitted and filed
separately with the Board.

(2) The person shall file the following
with the copies of the statement, re-
port, or document filed with the Board:

(i) As many copies of the confidential
portion, each clearly marked ‘‘CON-
FIDENTIAL TREATMENT,” as there
are copies of the statement, report, or
document filed with the Board. Each
copy of the confidential portion shall
contain the complete text of the item
and, notwithstanding that the con-
fidential portion does not constitute
the whole of the answer, the entire an-
swer thereto; except that in case the
confidential portion is part of a finan-
cial statement or schedule, only the
particular financial statement or
schedule need be included. All copies of
the confidential portion shall be in the
same form as the remainder of the
statement, report, or document; and
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(ii) An application making objection
to the disclosure of the confidential
portion. The application shall be on a
sheet or sheets separate from the con-
fidential portion, and shall:

(A) Identify the portion of the state-
ment, report, or document that has
been omitted;

(B) Include a statement of the
grounds of objection; and

(C) Include the name of each ex-
change, if any, with which the state-
ment, report, or document is filed.

(3) The copies of the confidential por-
tion and the application filed in ac-
cordance with this paragraph shall be
enclosed in a separate envelope marked
“CONFIDENTIAL TREATMENT,” and
addressed to Secretary, Board of Gov-
ernors of the Federal Reserve System,
Washington, DC 20551.

(4) Pending determination by the
Board on the objection filed in accord-
ance with this paragraph, the confiden-
tial portion shall not be disclosed by
the Board.

(5) If the Board determines to sustain
the objection, a notation to that effect
shall be made at the appropriate place
in the statement, report, or document.

(6) If the Board determines not to
sustain the objection because disclo-
sure of the confidential portion is in
the public interest, a finding and deter-
mination to that effect shall be entered
and notice of the finding and deter-
mination sent by registered or certified
mail to the person.

(7) If the Board determines not to
sustain the objection, pursuant to
paragraph (d)(6) of this section, the
confidential portion shall be made
available to the public:

(i) 15 days after notice of the Board’s
determination not to sustain the objec-
tion has been given, as required by
paragraph (d)(6) of this section, pro-
vided that the person filing the objec-
tion has not previously filed with the
Board a written statement that he in-
tends, in good faith, to seek judicial re-
view of the finding and determination;
or

(i1) 60 days after notice of the Board’s
determination not to sustain the objec-
tion has been given as required by
paragraph (d)(6) of this section and the
person filing the objection has filed
with the Board a written statement of

12 CFR Ch. Il (1-1-23 Edition)

intent to seek judicial review of the
finding and determination, but has
failed to file a petition for judicial re-
view of the Board’s determination; or

(iii) Upon final judicial determina-
tion, if adverse to the party filing the
objection.

(8) If the confidential portion is made
available to the public, a copy thereof
shall be attached to each copy of the
statement, report, or document filed
with the Board.

[63 FR 37646, July 13, 1998, as amended at 67
FR 57941, Sept. 13, 2002; 68 FR 4096, Jan. 28,
2003; 85 FR 77360, Dec. 2, 2020]

§208.37 Government securities sales
practices.

(a) Scope. This subpart is applicable
to state member banks that have filed
notice as, or are required to file notice
as, government securities brokers or
dealers pursuant to section 15C of the
Securities Exchange Act (15 U.S.C. 780-
5) and Department of the Treasury
rules under section 15C (17 CFR 400.1(d)
and part 401).

(b) Definitions. For purposes of this
section:

(1) Bank that is a government securities
broker or dealer means a state member
bank that has filed notice, or is re-
quired to file notice, as a government
securities broker or dealer pursuant to
section 15C of the Securities Exchange
Act (156 U.S.C. 780-5) and Department of
the Treasury rules under section 15C
(17 CFR 400.1(d) and Part 401).

(2) Customer does not include a broker
or dealer or a government securities
broker or dealer.

(3) Government security has the same
meaning as this term has in section
3(a)(42) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(42)).

(4) Non-institutional customer means
any customer other than:

(i) A bank, savings association, insur-
ance company, or registered invest-
ment company;

(ii) An investment adviser registered
under section 203 of the Investment Ad-
visers Act of 1940 (15 U.S.C. 80b-3); or

(iii) Any entity (whether a natural
person, corporation, partnership, trust,
or otherwise) with total assets of at
least $50 million.

(c) Business conduct. A bank that is a
government securities broker or dealer
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shall observe high standards of com-
mercial honor and just and equitable
principles of trade in the conduct of its
business as a government securities
broker or dealer.

(d) Recommendations to customers. In
recommending to a customer the pur-
chase, sale or exchange of a govern-
ment security, a bank that is a govern-
ment securities broker or dealer shall
have reasonable grounds for believing
that the recommendation is suitable
for the customer upon the basis of the
facts, if any, disclosed by the customer
as to the customer’s other security
holdings and as to the customer’s fi-
nancial situation and needs.

(e) Customer information. Prior to the
execution of a transaction rec-
ommended to a non-institutional cus-
tomer, a bank that is a government se-
curities broker or dealer shall make
reasonable efforts to obtain informa-
tion concerning:

(1) The customer’s financial status;

(2) The customer’s tax status;

(3) The customer’s investment objec-
tives; and

(4) Such other information used or
considered to be reasonable by the
bank in making recommendations to
the customer.

Subpart D—Prompt Corrective
Action

SOURCE: 63 FR 37652, July 13, 1998, unless
otherwise noted.

§208.40 Authority, purpose, scope,
other supervisory authority, and
disclosure of capital categories.

(a) Authority. Subpart D of Regula-
tion H (12 CFR part 208, Subpart D) is
issued by the Board of Governors of the
Federal Reserve System (Board) under
section 38 (section 38) of the FDI Act as
added by section 131 of the Federal De-
posit Insurance Corporation Improve-
ment Act of 1991 (Pub. L. 102-242, 105
Stat. 2236 (1991)) (12 U.S.C. 18310).

(b) Purpose and scope. This subpart D
defines the capital measures and cap-
ital levels that are used for deter-
mining the supervisory actions author-
ized under section 38 of the FDI Act.
(Section 38 of the FDI Act establishes a
framework of supervisory actions for
insured depository institutions that

§208.40

are not adequately capitalized.) This
subpart also establishes procedures for
submission and review of capital res-
toration plans and for issuance and re-
view of directives and orders pursuant
to section 38. Certain of the provisions
of this subpart apply to officers, direc-
tors, and employees of state member
banks. Other provisions apply to any
company that controls a member bank
and to the affiliates of the member
bank.

(c) Other supervisory authority. Nei-
ther section 38 nor this subpart in any
way limits the authority of the Board
under any other provision of law to
take supervisory actions to address un-
safe or unsound practices or condi-
tions, deficient capital levels, viola-
tions of law, or other practices. Action
under section 38 of the FDI Act and
this subpart may be taken independ-
ently of, in conjunction with, or in ad-
dition to any other enforcement action
available to the Board, including
issuance of cease and desist orders,
capital directives, approval or denial of
applications or notices, assessment of
civil money penalties, or any other ac-
tions authorized by law.

(d) Disclosure of capital categories. The
assignment of a bank under this sub-
part within a particular capital cat-
egory is for purposes of implementing
and applying the provisions of section
38. Unless permitted by the Board or
otherwise required by law, no bank
may state in any advertisement or pro-
motional material its capital category
under this subpart or that the Board or
any other Federal banking agency has
assigned the bank to a particular cap-
ital category.

(e) Timing. The calculation of the
definitions of common equity tier 1
capital, the common equity tier 1 risk-
based capital ratio, the leverage ratio,
the supplementary leverage ratio, tan-
gible equity, tier 1 capital, the tier 1
risk-based capital ratio, total assets,
total leverage exposure, the total risk-
based capital ratio, and total risk-
weighted assets under this subpart is
subject to the timing provisions at 12
CFR 217.1(f) and the transitions at 12
CFR part 217, subpart G.

[63 FR 37652, July 13, 1998, as amended by

Reg. H, 78 FR 62282, Oct. 11, 2013; 80 FR 70672,
Nov. 16, 2015]
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