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interstate branch unless the bank pro-
vides reasonable assurances to the sat-
isfaction of the Board, after an oppor-
tunity for public comment, that the
bank will reasonably help to meet the
credit needs of the community that the
new branch will serve.

(2) Notice prior to closure of a covered
interstate branch. Before exercising the
Board’s authority to order the bank to
close a covered interstate branch, the
Board will issue to the bank a notice of
the Board’s intent to order the closure
and will schedule a hearing within 60
days of issuing the notice.

(3) Hearing. The Board will conduct a
hearing scheduled under paragraph
(e)(2) of this section in accordance with
the provisions of 12 U.S.C. 1818(h) and
12 CFR part 263.

[63 FR 37637, July 13, 1998, as amended at 67
FR 38848, June 6, 2002]

Subpart B—Investments and Loans

SOURCE: 63 FR 37641, July 13, 1998, unless
otherwise noted.

§208.20 Authority, purpose, and scope.

(a) Authority. Subpart B of Regula-
tion H (12 CFR part 208, subpart B) is
issued by the Board of Governors of the
Federal Reserve System under 12
U.S.C. 24; sections 9, 11 and 21 of the
Federal Reserve Act (12 U.S.C. 321-338a,
248(a), 248(c), and 481-486); sections 1814,
1816, 1818, 1823(j), 18310, 1831p-1 and
1831r-1 of the FDI Act (12 U.S.C. 1814,
1816, 1818, 1823(j), 18310, 1831p-1 and
1831r-1); and the National Flood Insur-
ance Act of 1968 and the Flood Disaster
Protection Act of 1973, as amended (42
U.S.C. 4001-4129).

(b) Purpose and scope. This subpart B
describes certain investment limita-
tions on member banks, statutory re-
quirements for amortizing losses on ag-
ricultural loans and extending credit in
areas having special flood hazards, as
well as the requirements for issuing
letters of credit and acceptances.

§208.21 Investments in premises and
securities.

(a) Investment in bank premises. No
state member bank shall invest in
bank premises, or in the stock, bonds,
debentures, or other such obligations

§208.21

of any corporation holding the prem-
ises of such bank, or make loans to or
upon the security of any such corpora-
tion unless:

(1) The bank notifies the appropriate
Reserve Bank at least fifteen days
prior to such investment and has not
received notice that the investment is
subject to further review by the end of
the fifteen day notice period;

(2) The aggregate of all such invest-
ments and loans, together with the
amount of any indebtedness incurred
by any such corporation that is an af-
filiate of the bank (as defined in sec-
tion 2 of the Banking Act of 1933, as
amended, 12 U.S.C. 221a), is less than or
equal to the bank’s perpetual preferred
stock and related surplus plus common
stock plus surplus, as those terms are
defined in the FFIEC Consolidated Re-
ports of Condition and Income; or

(3)(i) The aggregate of all such in-
vestments and loans, together with the
amount of any indebtedness incurred
by any such corporation that is an af-
filiate of the bank, is less than or equal
to 150 percent of the bank’s perpetual
preferred stock and related surplus
plus common stock plus surplus, as
those terms are defined in the FFIEC
Consolidated Reports of Condition and
Income; and

(ii) The bank:

(A) Has a CAMELS composite rating
of 1 or 2 under the Uniform Interagency
Bank Rating System?5 (or an equivalent
rating under a comparable rating sys-
tem) as of the most recent examination
of the bank; and

(B) Is well capitalized and will con-
tinue to be well capitalized, in accord-
ance with subpart D of this part, after
the investment or loan.

(b) Investments in securities. Member
banks are subject to the same limita-
tions and conditions with respect to
purchasing, selling, underwriting, and
holding investment securities and
stocks as are national banks under 12
U.S.C. 24, q7th. To determine whether
an obligation qualifies as an invest-
ment security for the purposes of 12
U.S.C. 24, §7th, and to calculate the
limits with respect to the purchase of

5See FRRS 3-1575 for an explanation of the

Uniform Interagency Bank Rating System.
(For availability, see 12 CFR 261.10(f).)
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such obligations, a state member bank
may look to part 1 of the rules of the
Comptroller of the Currency (12 CFR
part 1) and interpretations thereunder.
A state member bank may consult the
Board for a determination with respect
to the application of 12 U.S.C. 24, §7th,
with respect to issues not addressed in
12 CFR part 1. The provisions of 12 CFR
part 1 do not provide authority for a
state member bank to purchase securi-
ties of a type or amount that the bank
is not authorized to purchase under ap-
plicable state law.

[63 FR 37641, July 13, 1998, as amended by
Reg. H, 78 FR 62282, Oct. 11, 2013; 80 FR 70672,
Nov. 16, 2015]

§208.22 Community development and
public welfare investments.

(a) Definitions. For purposes of this
section:

(1) Low- or
means:

(i) One or more census tracts in a
Metropolitan Statistical Area where
the median family income adjusted for
family size in each census tract is less
than 80 percent of the median family
income adjusted for family size of the
Metropolitan Statistical Area; or

(ii) If not in a Metropolitan Statis-
tical Area, one or more census tracts
or block-numbered areas where the me-
dian family income adjusted for family
size in each census tract or block-num-
bered area is less than 80 percent of the
median family income adjusted for
family size of the State.

(2) Low- and moderate-income persons
has the same meaning as low- and mod-
erate-income persons as defined in 42
U.S.C. 5302(a)(20)(A).

(3) Small business means a business
that meets the size-eligibility stand-
ards of 13 CFR 121.802(a)(2).

(b) Investments mnot requiring prior
Board approval. Notwithstanding the
provisions of section 5136 of the Re-
vised Statutes (12 U.S.C. 24, §7th) made
applicable to member banks by para-
graph 20 of section 9 of the Federal Re-
serve Act (12 U.S.C. 335), a member
bank may make an investment, with-
out prior Board approval, if the fol-
lowing conditions are met:

(1) The investment is in a corpora-
tion, limited partnership, or other enti-
ty, and:

moderate-income area

12 CFR Ch. Il (1-1-23 Edition)

(i) The Board has determined that an
investment in that entity or class of
entities is a public welfare investment
under paragraph 23 of section 9 of the
Federal Reserve Act (12 U.S.C. 338a), or
a community development investment
under Regulation Y (12 CFR
225.25(b)(6)); or

(ii) The Comptroller of the Currency
has determined, by order or regulation,
that an investment in that entity by a
national bank is a public welfare in-
vestment under section 5136 of the Re-
vised Statutes (12 U.S.C. 24 (Eleventh));
or

(iii) The entity is a community de-
velopment financial institution as de-
fined in section 103(5) of the Commu-
nity Development Banking and Finan-
cial Institutions Act of 1994 (12 U.S.C.
4702(5)); or

(iv) The entity, directly or indirectly,
engages solely in or makes loans solely
for the purposes of one or more of the
following community development ac-
tivities:

(A) Investing in, developing, rehabili-
tating, managing, selling, or renting
residential property if a majority of
the units will be occupied by low- and
moderate-income persons, or if the
property is a ‘‘qualified low-income
building”’ as defined in section 42(c)(2)
of the Internal Revenue Code (26 U.S.C.
42(c)(2));

(B) Investing in, developing, rehabili-
tating, managing, selling, or renting
nonresidential real property or other
assets located in a low- or moderate-in-
come area and targeted towards low-
and moderate-income persons;

(C) Investing in one or more small
businesses located in a low- or mod-
erate-income area to stimulate eco-
nomic development;

(D) Investing in, developing, or other-
wise assisting job training or place-
ment facilities or programs that will
be targeted towards low- and moderate-
income persons;

(BE) Investing in an entity located in
a low- or moderate-income area if the
entity creates long-term employment
opportunities, a majority of which
(based on full-time equivalent posi-
tions) will be held by low- and mod-
erate-income persons; and
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(F) Providing technical assistance,
credit counseling, research, and pro-
gram development assistance to low-
and moderate-income persons, small
businesses, or nonprofit corporations
to help achieve community develop-
ment;

(2) The investment is permitted by
state law;

(3) The investment will not expose
the member bank to liability beyond
the amount of the investment;

(4) The aggregate of all such invest-
ments of the member bank does not ex-
ceed the sum of five percent of its cap-
ital stock and surplus;

(5) The member bank is well capital-
ized or adequately capitalized under
§§208.43(b) (1) and (2);

(6) The member bank received a com-
posite CAMELS rating of “1” or ‘27
under the Uniform Financial Institu-
tions Rating System as of its most re-
cent examination and an overall rating
of ““1”” or ““2” as of its most recent con-
sumer compliance examination; and

(7) The member bank is not subject
to any written agreement, cease-and-
desist order, capital directive, prompt-
corrective-action directive, or memo-
randum of understanding issued by the
Board or a Federal Reserve Bank.

(c) Notice to Federal Reserve Bank. Not
more than 30 days after making an in-
vestment under paragraph (b) of this
section, the member bank shall advise
its Federal Reserve Bank of the invest-
ment, including the amount of the in-
vestment and the identity of the entity
in which the investment is made.

(d) Investments requiring Board ap-
proval. (1) With prior Board approval, a
member bank may make public welfare
investments under paragraph 23 of sec-
tion 9 of the Federal Reserve Act (12
U.S.C. 338a), other than those specified
in paragraph (b) of this section.

(2) Requests for Board approval under
this paragraph (d) shall include, at a
minimum:

(i) The amount of the proposed in-
vestment;

(ii) A description of the entity in
which the investment is to be made;

(iii) An explanation of why the in-
vestment is a public welfare invest-
ment under paragraph 23 of section 9 of
the Federal Reserve Act (12 U.S.C.
338a);

§208.23

(iv) A description of the member
bank’s potential liability under the
proposed investment;

(v) The amount of the member bank’s
aggregate outstanding public welfare
investments under paragraph 23 of sec-
tion 9 of the Federal Reserve Act;

(vi) The amount of the member
bank’s capital stock and surplus; and

(vii) If the bank investment is not el-
igible under paragraph (b) of this sec-
tion, explain the reason or reasons why
it is ineligible.

(3) The Board shall act on a request
under this paragraph (d) within 60 cal-
endar days of receipt of a request that
meets the requirements of paragraph
(d)(2) of this section, unless the Board
notifies the requesting member bank
that a longer time period will be re-
quired.

(e) Divestiture of investments. A mem-
ber bank shall divest itself of an in-
vestment made under paragraph (b) or
(d) of this section to the extent that
the investment exceeds the scope of, or
ceases to meet, the requirements of
paragraphs (b)(1) through (b)(4) or para-
graph (d) of this section. The divesti-
ture shall be made in the manner speci-
fied in 12 CFR 225.140, Regulation Y, for
interests acquired by a lending sub-
sidiary of a bank holding company or
the bank holding company itself in sat-
isfaction of a debt previously con-
tracted.

§208.23 Agricultural loan loss amorti-
zation.

(a) Definitions. For purposes of this
section:

(1) Accepting official means:

(i) The Reserve Bank in whose dis-
trict the bank is located; or

(ii) The Director of the Division of
Banking Supervision and Regulation in
cases in which the Reserve Bank can-
not determine that the bank qualifies.

(2) Agriculturally related other property
means any property, real or personal,
that the bank owned on January 1,
1983, and any additional property that
it acquired prior to January 1, 1992, in
connection with a qualified agricul-
tural loan. For the purposes of para-
graph (d) of this section, the value of
such property shall include the amount
previously charged off as a loss.
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(3) Participating bank means an agri-
cultural bank (as defined in 12 U.S.C.
1823(j)(4)(A)) that, as of January 1, 1992,
had a proposal for a capital restoration
plan accepted by an accepting official
and received permission from the ac-
cepting official, subject to paragraphs
(d) and (e) of this section, to amortize
losses in accordance with paragraphs
(b) and (c) of this section.

(4) Qualified agricultural loan means:

(i) Loans that finance agricultural
production or are secured by farm land
for purposes of Schedule RC-C of the
FFIEC Consolidated Report of Condi-
tion or such other comparable sched-
ule;

(ii) Loans secured by farm machin-
ery,

(iii) Other loans that a bank proves
to be sufficiently related to agriculture
for classification as an agricultural
loan by the Board; and

(iv) The remaining unpaid balance of
any loans described in paragraphs (a)(4)
(i), (ii) and (iii) of this section that
have been charged off since January 1,
1984, and that qualify for deferral under
this section.

(b)(1) Provided there is no evidence
that the loss resulted from fraud or
criminal abuse on the part of the bank,
the officers, directors, or principal
shareholders, a participating bank may
amortize in its Reports of Condition
and Income:

(i) Any loss on a qualified agricul-
tural loan that the bank would be re-
quired to reflect in its financial state-
ments for any period between and in-
cluding 1984 and 1991; or

(ii) Any loss that the bank would be
required to reflect in its financial
statements for any period between and
including 1983 and 1991 resulting from a
reappraisal or sale of agriculturally-re-
lated other property.

(2) Amortization under this section
shall be computed over a period not to
exceed seven years on a quarterly
straight-line basis commencing in the
first quarter after the loan was or is
charged off so as to be fully amortized
not later than December 31, 1998.

(c) Accounting for amortization. Any
bank that is permitted to amortize
losses in accordance with paragraph (b)
of this section may restate its capital
and other relevant accounts and ac-

12 CFR Ch. Il (1-1-23 Edition)

count for future authorized deferrals
and authorization in accordance with
the instructions to the FFIEC Consoli-
dated Reports of Condition and Income.
Any resulting increase in the capital
account shall be included in capital
pursuant to part 217 of this chapter.

(d) Conditions of participation. In order
for a bank to maintain its status as a
participating bank, it shall:

(1) Adhere to the approved capital
plan and obtain the prior approval of
the accepting official before making
any modifications to the plan;

(2) Maintain accounting records for
each asset subject to loss deferral
under the program that document the
amount and timing of the deferrals, re-
payments, and authorizations;

(3) Maintain the financial condition
of the bank so that it does not deterio-
rate to the point where it is no longer
a viable, fundamentally sound institu-
tion;

(4) Make a reasonable effort, con-
sistent with safe and sound banking
practices, to maintain in its loan port-
folio a percentage of agricultural
loans, including agriculturally-related
other property, not less than the per-
centage of such loans in its loan port-
folio on January 1, 1986; and

(5) Provide the accepting official,
upon request, with any information the
accepting official deems necessary to
monitor the bank’s amortization, its
compliance with the conditions of par-
ticipation, and its continued eligi-
bility.

(e) Revocation of eligibility for loss am-
ortization. The failure to comply with
any condition in an acceptance, with
the capital restoration plan, or with
the conditions stated in paragraph (d)
of this section, is grounds for revoca-
tion of acceptance for loss amortiza-
tion and for an administrative action
against the bank under 12 TU.S.C.
1818(b). In addition, acceptance of a
bank for loss amortization shall not
foreclose any administrative action
against the bank that the Board may
deem appropriate.

(f) Expiration date. The terms of this
section will no longer be in effect as of
January 1, 1999.

[63 FR 37641, July 13, 1998, as amended by
Reg. H, 78 FR 62282, Oct. 11, 2013]
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§208.24 Letters of credit and accept-

ances.

(a) Standby letters of credit. For the
purpose of this section, standby letters
of credit include every letter of credit
however
named or designated) that represents
an obligation to the beneficiary on the

(or similar arrangement

part of the issuer:

(1) To repay money borrowed by or
advanced to or for the account of the

account party; or

(2) To make payment on account of
any evidence of indebtedness under-

taken by the account party; or

(3) To make payment on account of
any default by the party procuring the
issuance of the letter of credit in the

performance of an obligation.6

(b) Ineligible acceptance. An ineligible
acceptance is a time draft accepted by
a bank, which does not meet the re-
quirements for discount with a Federal

Reserve Bank.

(c) Bank’s lending limits. Standby let-
ters of credit and ineligible accept-
ances count toward member banks’
lending limits imposed by state law.

(d) Ezxceptions. A standby letter of
credit or ineligible acceptance is not
subject to the restrictions set forth in
paragraph (c) of this section if prior to
or at the time of issuance of the credit:
is paid an
amount equal to the bank’s maximum
liability under the standby letter of

(1) The issuing bank

credit; or

(2) The party procuring the issuance
of a letter of credit or ineligible ac-
ceptance has set aside sufficient funds
in a segregated, clearly earmarked de-
posit account to cover the bank’s max-
imum liability under the standby let-
ter of credit or ineligible acceptance.

[63 FR 37641, July 13, 1998, as amended by
Reg. H, 78 FR 62282, Oct. 11, 2013; 80 FR 70672,

Nov. 16, 2015]

6 A standby letter of credit does not in-
clude: (1) Commercial letters of credit and
similar instruments, where the issuing bank
expects the beneficiary to draw upon the
issuer, and which do not guaranty payment
of a money obligation; or (2) a guaranty or
similar obligation issued by a foreign branch
in accordance with and subject to the limita-

tions of 12 CFR part 211 (Regulation K).
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§208.25 Loans in areas having special
flood hazards.

(a) Purpose and scope—(1) Purpose.
The purpose of this section is to imple-
ment the requirements of the National
Flood Insurance Act of 1968 and the
Flood Disaster Protection Act of 1973,
as amended (42 U.S.C. 4001-4129).

(2) Scope. This section, except for
paragraphs (f) and (h) of this section,
applies to loans secured by buildings or
mobile homes located or to be located
in areas determined by the Adminis-
trator of the Federal Emergency Man-
agement Agency to have special flood
hazards. Paragraphs (f) and (h) of this
section apply to loans secured by build-
ings or mobile homes, regardless of lo-
cation.

(b) Definitions. For purposes of this
section:

(1) Act means the National Flood In-
surance Act of 1968, as amended (42
U.S.C. 4001-4129).

(2) Administrator of FEMA means the
Administrator of the Federal Emer-
gency Management Agency.

(3) Building means a walled and
roofed structure, other than a gas or
liquid storage tank, that is principally
above ground and affixed to a perma-
nent site, and a walled and roofed
structure while in the course of con-
struction, alteration, or repair.

(4) Community means a State or a po-
litical subdivision of a State that has
zoning and building code jurisdiction
over a particular area having special
flood hazards.

(5) Designated loan means a loan se-
cured by a building or mobile home
that is located or to be located in a
special flood hazard area in which flood
insurance is available under the Act.

(6) Mobile home means a structure,
transportable in one or more sections,
that is built on a permanent chassis
and designed for use with or without a
permanent foundation when attached
to the required utilities. The term mo-
bile home does not include a rec-
reational vehicle. For purposes of this
section, the term mobile home means a
mobile home on a permanent founda-
tion. The term mobile home includes a
manufactured home as that term is
used in the NFIP.

(7 Mutual aid society means an orga-
nization—
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(i) Whose members share a common
religious, charitable, educational, or
fraternal bond;

(ii) That covers losses caused by dam-
age to members’ property pursuant to
an agreement, including damage
caused by flooding, in accordance with
this common bond; and

(iii) That has a demonstrated history
of fulfilling the terms of agreements to
cover losses to members’ property
caused by flooding.

(8) NFIP means the National Flood
Insurance Program authorized under
the Act.

(9) Private flood insurance means an
insurance policy that:

(i) Is issued by an insurance company
that is:

(A) Licensed, admitted, or otherwise
approved to engage in the business of
insurance by the insurance regulator of
the State or jurisdiction in which the
property to be insured is located; or

(B) Recognized, or not disapproved,
as a surplus lines insurer by the insur-
ance regulator of the State or jurisdic-
tion in which the property to be in-
sured is located in the case of a policy
of difference in conditions, multiple
peril, all risk, or other blanket cov-
erage insuring nonresidential commer-
cial property;

(ii) Provides flood insurance coverage
that is at least as broad as the cov-
erage provided under an SFIP for the
same type of property, including when
considering deductibles, exclusions,
and conditions offered by the insurer.
To be at least as broad as the coverage
provided under an SFIP, the policy
must, at a minimum:

(A) Define the term ‘‘flood” to in-
clude the events defined as a ‘‘flood” in
an SFIP;

(B) Contain the coverage specified in
an SFIP, including that relating to
building property coverage; personal
property coverage, if purchased by the
insured mortgagor(s); other coverages;
and increased cost of compliance cov-
erage;

(C) Contain deductibles no higher
than the specified maximum, and in-
clude similar non-applicability provi-
sions, as under an SFIP, for any total
policy coverage amount up to the max-
imum available under the NFIP at the

12 CFR Ch. Il (1-1-23 Edition)

time the policy is provided to the lend-
er;

(D) Provide coverage for direct phys-
ical loss caused by a flood and may
only exclude other causes of loss that
are excluded in an SFIP. Any exclu-
sions other than those in an SFIP may
pertain only to coverage that is in ad-
dition to the amount and type of cov-
erage that could be provided by an
SFIP or have the effect of providing
broader coverage to the policyholder;
and

(E) Not contain conditions that nar-
row the coverage provided in an SFIP;

(iii) Includes all of the following:

(A) A requirement for the insurer to
give written notice 45 days before can-
cellation or non-renewal of flood insur-
ance coverage to:

(1) The insured; and

(2) The member bank that made the
designated loan secured by the prop-
erty covered by the flood insurance, or
the servicer acting on its behalf;

(B) Information about the avail-
ability of flood insurance coverage
under the NFIP;

(C) A mortgage interest clause simi-
lar to the clause contained in an SFIP;
and

(D) A provision requiring an insured
to file suit not later than one year
after the date of a written denial of all
or part of a claim under the policy; and

(iv) Contains cancellation provisions
that are as restrictive as the provisions
contained in an SFIP.

(10) Residential improved real estate
means real estate upon which a home
or other residential building is located
or to be located.

(11) Servicer means the person respon-
sible for:

(i) Receiving any scheduled, periodic
payments from a borrower under the
terms of a loan, including amounts for
taxes, insurance premiums, and other
charges with respect to the property
securing the loan; and

(ii) Making payments of principal
and interest and any other payments
from the amounts received from the
borrower as may be required under the
terms of the loan.

(12) SFIP means, for purposes of para-
graph (b)(9) of this section, a standard
flood insurance policy issued under the
NFIP in effect as of the date private
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flood insurance is provided to a mem-
ber bank.

(13) Special flood hazard area means
the land in the flood plain within a
community having at least a one per-
cent chance of flooding in any given
year, as designated by the Adminis-
trator of FEMA.

(14) Table funding means a settlement
at which a loan is funded by a contem-
poraneous advance of loan funds and an
assignment of the loan to the person
advancing the funds.

(c) Requirement to purchase flood in-
surance where available—(1) In general.
A member bank shall not make, in-
crease, extend, or renew any designated
loan unless the building or mobile
home and any personal property secur-
ing the loan is covered by flood insur-
ance for the term of the loan. The
amount of insurance must be at least
equal to the lesser of the outstanding
principal balance of the designated
loan or the maximum limit of coverage
available for the particular type of
property under the Act. Flood insur-
ance coverage under the Act is limited
to the building or mobile home and any
personal property that secures a loan
and not the land itself.

(2) Table funded loans. A member
bank that acquires a loan from a mort-
gage broker or other entity through
table funding shall be considered to be
making a loan for the purposes of this
section.

(3) Private flood insurance—(i) Manda-
tory acceptance. A member bank must
accept private flood insurance, as de-
fined in paragraph (b)(9) of this section,
in satisfaction of the flood insurance
purchase requirement in paragraph
(c)(1) of this section if the policy meets
the requirements for coverage in para-
graph (c¢)(1) of this section.

(i1) Compliance aid for mandatory ac-
ceptance. A member bank may deter-
mine that a policy meets the definition
of private flood insurance in paragraph
(b)(9) of this section, without further
review of the policy, if the following
statement is included within the policy
or as an endorsement to the policy:
“This policy meets the definition of
private flood insurance contained in 42
U.S.C. 4012a(b)(7) and the corresponding
regulation.”

§208.25

(iii) Discretionary acceptance. A mem-
ber bank may accept a flood insurance
policy issued by a private insurer that
is not issued under the NFIP and that
does not meet the definition of private
flood insurance in paragraph (b)(9) of
this section in satisfaction of the flood
insurance purchase requirement in
paragraph (c)(1) of this section if the
policy:

(A) Provides coverage in the amount
required by paragraph (c)(1) of this sec-
tion;

(B) Is issued by an insurer that is li-
censed, admitted, or otherwise ap-
proved to engage in the business of in-
surance by the insurance regulator of
the State or jurisdiction in which the
property to be insured is located; or in
the case of a policy of difference in
conditions, multiple peril, all risk, or
other blanket coverage insuring non-
residential commercial property, is
issued by a surplus lines insurer recog-
nized, or not disapproved, by the insur-
ance regulator of the State or jurisdic-
tion where the property to be insured
is located;

(C) Covers both the mortgagor(s) and
the mortgagee(s) as loss payees, except
in the case of a policy that is provided
by a condominium association, cooper-
ative, homeowners association, or
other applicable group and for which
the premium is paid by the condo-
minium association, cooperative,
homeowners association, or other ap-
plicable group as a common expense;
and

(D) Provides sufficient protection of
the designated loan, consistent with
general safety and soundness prin-
ciples, and the member bank docu-
ments its conclusion regarding suffi-
ciency of the protection of the loan in
writing.

(iv) Mutual aid societies. Notwith-
standing the requirements of para-
graph (c¢)(3)(iii) of this section, a mem-
ber bank may accept a plan issued by a
mutual aid society, as defined in para-
graph (b)(7) of this section, in satisfac-
tion of the flood insurance purchase re-
quirement in paragraph (c)(1) of this
section if:

(A) The Board has determined that
such plans qualify as flood insurance
for purposes of the Act.
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(B) The plan provides coverage in the
amount required by paragraph (c)(1) of
this section;

(C) The plan covers both the mort-
gagor(s) and the mortgagee(s) as loss
payees; and

(D) The plan provides sufficient pro-
tection of the designated loan, con-
sistent with general safety and sound-
ness principles, and the member bank
documents its conclusion regarding
sufficiency of the protection of the
loan in writing.

(d) Exemptions. The flood insurance
requirement prescribed by paragraph
(c) of this section does not apply with
respect to:

(1) Any State-owned property covered
under a policy of self-insurance satis-
factory to the Administrator of FEMA,
who publishes and periodically revises
the list of States falling within this ex-
emption;

(2) Property securing any loan with
an original principal balance of $5,000
or less and a repayment term of one
year or less; or

(3) Any structure that is a part of
any residential property but is de-
tached from the primary residential
structure of such property and does not
serve as a residence. For purposes of
this paragraph (d)(3):

(i) “A structure that is a part of a
residential property” is a structure
used primarily for personal, family, or
household purposes, and not used pri-
marily for agricultural, commercial,
industrial, or other business purposes;

(ii) A structure is ‘‘detached” from
the primary residential structure if it
is not joined by any structural connec-
tion to that structure; and

(iii) ‘“‘Serve as a residence’ shall be
based upon the good faith determina-
tion of the member bank that the
structure is intended for use or actu-
ally used as a residence, which gen-
erally includes sleeping, bathroom, or
kitchen facilities.

(e) Escrow requirement—(1) In gen-
eral—(i) Applicability. Except as pro-
vided in paragraphs (e)(1)(ii) or (e)(3) of
this section, a member bank, or a
servicer acting on its behalf, shall re-
quire the escrow of all premiums and
fees for any flood insurance required
under paragraph (c) of this section for
any designated loan secured by residen-

12 CFR Ch. Il (1-1-23 Edition)

tial improved real estate or a mobile
home that is made, increased, ex-
tended, or renewed on or after January
1, 2016, payable with the same fre-
quency as payments on the designated
loan are required to be made for the
duration of the loan.

(ii) Ezxceptions. Paragraph (e)(1)(i) of
this section does not apply if:

(A) The loan is an extension of credit
primarily for business, commercial, or
agricultural purposes;

(B) The loan is in a subordinate posi-
tion to a senior lien secured by the
same residential improved real estate
or mobile home for which the borrower
has obtained flood insurance coverage
that meets the requirements of para-
graph (c) of this section;

(C) Flood insurance coverage for the
residential improved real estate or mo-
bile home is provided by a policy that:

(I) Meets the requirements of para-
graph (c) of this section;

(2) Is provided by a condominium as-
sociation, cooperative, homeowners as-
sociation, or other applicable group;
and

(3) The premium for which is paid by
the condominium association, coopera-
tive, homeowners association, or other
applicable group as a common expense;

(D) The loan is a home equity line of
credit;

(E) The loan is a nonperforming loan,
which is a loan that is 90 or more days
past due and remains nonperforming
until it is permanently modified or
until the entire amount past due, in-
cluding principal, accrued interest, and
penalty interest incurred as the result
of past due status, is collected or oth-
erwise discharged in full; or

(F) The loan has a term of not longer
than 12 months.

(iii) Duration of exception. If a mem-
ber bank, or a servicer acting on behalf
of the bank, determines at any time
during the term of a designated loan
secured by residential improved real
estate or a mobile home that is made,
increased, extended, or renewed on or
after January 1, 2016, that an exception
under paragraph (e)(1)(ii) of this sec-
tion does not apply, then the bank or
its servicer shall require the escrow of
all premiums and fees for any flood in-
surance required under paragraph (c) of
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this section as soon as reasonably prac-
ticable and, if applicable, shall provide
any disclosure required under section
10 of the Real Estate Settlement Proce-
dures Act of 1974 (12 U.S.C. 2609)
(RESPA).

(iv) Escrow account. The member
bank, or a servicer acting on its behalf,
shall deposit the flood insurance pre-
miums and fees on behalf of the bor-
rower in an escrow account. This es-
crow account will be subject to escrow
requirements adopted pursuant to sec-
tion 10 of RESPA, which generally lim-
its the amount that may be maintained
in escrow accounts for certain types of
loans and requires escrow account
statements for those accounts, only if
the loan 1is otherwise subject to
RESPA. Following receipt of a notice
from the Administrator of FEMA or
other provider of flood insurance that
premiums are due, the member bank,
or a servicer acting on its behalf, shall
pay the amount owed to the insurance
provider from the escrow account by
the date when such premiums are due.

(2) Notice. For any loan for which a
member bank is required to escrow
under paragraphs (e)(1) or (e)(3)(ii) of
this section or may be required to es-
crow under paragraph (e)(1)(iii) of this
section during the term of the loan, the
member bank, or a servicer acting on
its behalf, shall mail or deliver a writ-
ten notice with the notice provided
under paragraph (i) of this section in-
forming the borrower that the member
bank is required to escrow all pre-
miums and fees for required flood in-
surance, using language that is sub-
stantially similar to model clauses on
the escrow requirement in appendix A
to this section.

(3) Small lender exception—(i) Quali-
fication. Except as may be required
under applicable State law, paragraphs
(e)(1), (2), and (4) of this section do not
apply to a member bank:

(A) That has total assets of less than
$1 billion as of December 31 of either of
the two prior calendar years; and

(B) On or before July 6, 2012:

(I) Was not required under Federal or
State law to deposit taxes, insurance
premiums, fees, or any other charges in
an escrow account for the entire term
of any loan secured by residential im-

§208.25

proved real estate or a mobile home;
and

(2) Did not have a policy of consist-
ently and uniformly requiring the de-
posit of taxes, insurance premiums,
fees, or any other charges in an escrow
account for any loans secured by resi-
dential improved real estate or a mo-
bile home.

(i) Change in status. If a member
bank previously qualified for the ex-
ception in paragraph (e)(3)(i) of this
section, but no longer qualifies for the
exception because it had assets of $1
billion or more for two consecutive cal-
endar year ends, the member bank
must escrow premiums and fees for
flood insurance pursuant to paragraph
(e)(1) of this section for any designated
loan made, increased, extended, or re-
newed on or after July 1 of the first
calendar year of changed status.

(4) Option to escrow—(@i) In general. A
member bank, or a servicer acting on
its behalf, shall offer and make avail-
able to the borrower the option to es-
crow all premiums and fees for any
flood insurance required under para-
graph (c) of this section for any loan
secured by residential improved real
estate or a mobile home that is out-
standing on January 1, 2016, or July 1
of the first calendar year in which the
member bank has had a change in sta-
tus pursuant to paragraph (e)(3)(ii) of
this section, unless:

(A) The loan or the member bank
qualifies for an exception from the es-
crow requirement under paragraphs
(e)(1)(ii) or (e)(3) of this section, respec-
tively;

(B) The Dborrower is already
escrowing all premiums and fees for
flood insurance for the loan; or

(C) The member bank is required to
escrow flood insurance premiums and
fees pursuant to paragraph (e)(1) of this
section.

(ii) Notice. For any loan subject to
paragraph (e)(4)(i) of this section, the
member bank, or a servicer acting on
its behalf, shall mail or deliver to the
borrower no later than June 30, 2016, or
September 30 of the first calendar year
in which the member bank has had a
change in status pursuant to paragraph
(e)(3)(ii) of this section, a notice in
writing, or if the borrower agrees, elec-
tronically, informing the borrower of
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the option to escrow all premiums and
fees for any required flood insurance
and the method(s) by which the bor-
rower may request the escrow, using
language similar to the model clause in
appendix B to this section.

(iii) Timing. The member bank or
servicer must begin escrowing pre-
miums and fees for flood insurance as
soon as reasonably practicable after
the member bank or servicer receives
the borrower’s request to escrow.

(f) Required use of standard flood hac-
ard determination form—(1) Use of form.
A state member bank shall use the
standard flood hazard determination
form developed by the Administrator of
FEMA when determining whether the
building or mobile home offered as col-
lateral security for a loan is or will be
located in a special flood hazard area in
which flood insurance is available
under the Act. The standard flood haz-
ard determination form may be used in
a printed, computerized, or electronic
manner. A state member bank may ob-
tain the standard flood hazard deter-
mination form from FEMA’s Web site
at www.fema.gov.

(2) Retention of form. A state member
bank shall retain a copy of the com-
pleted standard flood hazard deter-
mination form, in either hard copy or
electronic form, for the period of time
the state member bank owns the loan.

(g) Force placement of flood insur-
ance—(1) Notice and purchase of cov-
erage. If a member bank, or a servicer
acting on behalf of the bank, deter-
mines at any time during the term of a
designated loan, that the building or
mobile home and any personal property
securing the designated loan is not cov-
ered by flood insurance or is covered by
flood insurance in an amount less than
the amount required under paragraph
(c) of this section, then the member
bank or its servicer shall notify the
borrower that the borrower should ob-
tain flood insurance, at the borrower’s
expense, in an amount at least equal to
the amount required under paragraph
(c) of this section, for the remaining
term of the loan. If the borrower fails
to obtain flood insurance within 45
days after notification, then the mem-
ber bank or its servicer shall purchase
insurance on the borrower’s behalf. The
member bank or its servicer may

12 CFR Ch. Il (1-1-23 Edition)

charge the borrower for the cost of pre-
miums and fees incurred in purchasing
the insurance, including premiums or
fees incurred for coverage beginning on
the date on which flood insurance cov-
erage lapsed or did not provide a suffi-
cient coverage amount.

(2) Termination of force-placed insur-
ance—(i) Termination and refund. With-
in 30 days of receipt by a member bank,
or a servicer acting on its behalf, of a
confirmation of a borrower’s existing
flood insurance coverage, the member
bank or its servicer shall:

(A) Notify the insurance provider to
terminate any insurance purchased by
the member bank or its servicer under
paragraph (g)(1) of this section; and

(B) Refund to the borrower all pre-
miums paid by the borrower for any in-
surance purchased by the member bank
or its servicer under paragraph (g)(1) of
this section during any period during
which the borrower’s flood insurance
coverage and the insurance coverage
purchased by the member bank or its
servicer were each in effect, and any
related fees charged to the borrower
with respect to the insurance pur-
chased by the member bank or its
servicer during such period.

(i1) Sufficiency of demonstration. For
purposes of confirming a borrower’s ex-
isting flood insurance coverage under
paragraph (g)(2) of this section, a mem-
ber bank or its servicer shall accept
from the borrower an insurance policy
declarations page that includes the ex-
isting flood insurance policy number
and the identity of, and contact infor-
mation for, the insurance company or
agent.

(h) Determination fees.—(1) General.
Notwithstanding any Federal or State
law other than the Flood Disaster Pro-
tection Act of 1973, as amended (42
U.S.C. 4001-4129), any member bank, or
a servicer acting on behalf of the bank,
may charge a reasonable fee for deter-
mining whether the building or mobile
home securing the loan is located or
will be located in a special flood hazard
area. A determination fee may also in-
clude, but is not limited to, a fee for
life-of-loan monitoring.

(2) Borrower fee. The determination
fee authorized by paragraph (h)(1) of
this section may be charged to the bor-
rower if the determination:
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(i) Is made in connection with a mak-
ing, increasing, extending, or renewing
of the loan that is initiated by the bor-
rower;

(ii) Reflects the Administrator of
FEMA'’s revision or updating of flood
plain areas or flood-risk zones;

(iii) Reflects the Administrator of
FEMA'’s publication of a notice or com-
pendium that:

(A) Affects the area in which the
building or mobile home securing the
loan is located; or

(B) By determination of the Adminis-
trator of FEMA, may reasonably re-
quire a determination whether the
building or mobile home securing the
loan is located in a special flood hazard
area; or

(iv) Results in the purchase of flood
insurance coverage by the lender or its
servicer on behalf of the borrower
under paragraph (g) of this section.

(38) Purchaser or transferee fee. The de-
termination fee authorized by para-
graph (h)(1) of this section may be
charged to the purchaser or transferee
of a loan in the case of the sale or
transfer of the loan.

(1) Notice of special flood hazards and
availability of Federal disaster relief as-
sistance. When a member bank makes,
increases, extends, or renews a loan se-
cured by a building or a mobile home
located or to be located in a special
flood hazard area, the bank shall mail
or deliver a written notice to the bor-
rower and to the servicer in all cases
whether or not flood insurance is avail-
able under the Act for the collateral se-
curing the loan.

(1) Contents of notice. The written no-
tice must include the following infor-
mation:

(i) A warning, in a form approved by
the Administrator of FEMA, that the
building or the mobile home is or will
be located in a special flood hazard
area;

(ii) A description of the flood insur-
ance purchase requirements set forth
in section 102(b) of the Flood Disaster
Protection Act of 1973, as amended (42
U.S.C. 4012a(b));

(iii) A statement, where applicable,
that flood insurance coverage is avail-
able from private insurance companies
that issue standard flood insurance

§208.25

policies on behalf of the NFIP or di-
rectly from the NFIP;

(iv) A statement that flood insurance
that provides the same level of cov-
erage as a standard flood insurance pol-
icy under the NFIP also may be avail-
able from a private insurance company
that issues policies on behalf of the
company;

(v) A statement that the borrower is
encouraged to compare the flood insur-
ance coverage, deductibles, exclusions,
conditions, and premiums associated
with flood insurance policies issued on
behalf of the NFIP and policies issued
on behalf of private insurance compa-
nies and that the borrower should di-
rect inquiries regarding the avail-
ability, cost, and comparisons of flood
insurance coverage to an insurance
agent; and

(vi) A statement whether Federal dis-
aster relief assistance may be available
in the event of damage to the building
or mobile home caused by flooding in a
Federally declared disaster.

(2) Timing of notice. The member bank
shall provide the notice required by
paragraph (i)(1) of this section to the
borrower within a reasonable time be-
fore the completion of the transaction,
and to the servicer as promptly as
practicable after the bank provides no-
tice to the borrower and in any event
no later than the time the bank pro-
vides other similar notices to the
servicer concerning hazard insurance
and taxes. Notice to the servicer may
be made electronically or may take the
form of a copy of the notice to the bor-
rower.

(3) Record of receipt. The member
bank shall retain a record of the re-
ceipt of the notices by the borrower
and the servicer for the period of time
the bank owns the loan.

(4) Alternate method of notice. Instead
of providing the notice to the borrower
required by paragraph (i)(1) of this sec-
tion, a member bank may obtain satis-
factory written assurance from a seller
or lessor that, within a reasonable time
before the completion of the sale or
lease transaction, the seller or lessor
has provided such notice to the pur-
chaser or lessee. The member bank
shall retain a record of the written as-
surance from the seller or lessor for the
period of time the bank owns the loan.
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(5) Use of sample form of notice. A
member bank will be considered to be
in compliance with the requirement for
notice to the borrower of this para-
graph (i) of this section by providing
written notice to the borrower con-
taining the language presented in ap-
pendix A of this section within a rea-
sonable time before the completion of
the transaction. The notice presented
in appendix A of this section satisfies
the borrower notice requirements of
the Act.

(j) Notice of servicer’s identity—(1) No-
tice requirement. When a member bank
makes, increases, extends, renews,
sells, or transfers a loan secured by a
building or mobile home located or to
be located in a special flood hazard
area, the bank shall notify the Admin-
istrator of FEMA (or the Administra-
tor’s designee) in writing of the iden-
tity of the servicer of the loan. The Ad-
ministrator of FEMA has designated
the insurance provider to receive the
member bank’s notice of the servicer’s
identity. This notice may be provided
electronically if electronic trans-
mission is satisfactory to the Adminis-
trator of FEMA’s designee.

(2) Transfer of servicing rights. The
member bank shall notify the Adminis-
trator of FEMA (or the Administra-
tor’s designee) of any change in the
servicer of a loan described in para-
graph (j)(1) of this section within 60
days after the effective date of the
change. This notice may be provided
electronically if electronic trans-
mission is satisfactory to the Adminis-
trator of FEMA’s designee. Upon any
change in the servicing of a loan de-
scribed in paragraph (j)(1) of this sec-
tion, the duty to provide notice under
this paragraph (j)(2) of this section
shall transfer to the transferee
servicer.

APPENDIX A TO §208.25—SAMPLE FORM OF No-
TICE OF SPECIAL FLOOD HAZARDS AND
AVAILABILITY OF FEDERAL DISASTER RELIEF
ASSISTANCE

Notice of Special Flood Hazards and Avail-
ability of Federal Disaster Relief Assist-
ance

We are giving you this notice to inform
you that:

The building or mobile home securing the
loan for which you have applied is or will be
located in an area with special flood hazards.

12 CFR Ch. Il (1-1-23 Edition)

The area has been identified by the Admin-
istrator of the Federal Emergency Manage-
ment Agency (FEMA) as a special flood haz-
ard area using FEMA’s Flood Insurance Rate
Map or the Flood Hazard Boundary Map for
the following community: . This area
has a one percent (1%) chance of a flood
equal to or exceeding the base flood ele-
vation (a 100-year flood) in any given year.
During the life of a 30-year mortgage loan,
the risk of a 100-year flood in a special flood
hazard area is 26 percent (26%).

Federal law allows a lender and borrower
jointly to request the Administrator of
FEMA to review the determination of wheth-
er the property securing the loan is located
in a special flood hazard area. If you would
like to make such a request, please contact
us for further information.

_ The community in which the property
securing the loan is located participates in
the National Flood Insurance Program
(NFIP). Federal law will not allow us to
make you the loan that you have applied for
if you do not purchase flood insurance. The
flood insurance must be maintained for the
life of the loan. If you fail to purchase or
renew flood insurance on the property, Fed-
eral law authorizes and requires us to pur-
chase the flood insurance for you at your ex-
pense.

e At a minimum, flood insurance pur-
chased must cover the lesser of:

(1) the outstanding principal balance of the
loan; or

(2) the maximum amount of coverage al-
lowed for the type of property under the
NFIP.

Flood insurance coverage under the NFIP
is limited to the building or mobile home
and any personal property that secures your
loan and not the land itself.

e Federal disaster relief assistance (usu-
ally in the form of a low-interest loan) may
be available for damages incurred in excess
of your flood insurance if your community’s
participation in the NFIP is in accordance
with NFIP requirements.

e Although you may not be required to
maintain flood insurance on all structures,
you may still wish to do so, and your mort-
gage lender may still require you to do so to
protect the collateral securing the mortgage.
If you choose not to maintain flood insur-
ance on a structure and it floods, you are re-
sponsible for all flood losses relating to that
structure.

Availability of Private Flood Insurance
Coverage

Flood insurance coverage under the NFIP
may be purchased through an insurance
agent who will obtain the policy either di-
rectly through the NFIP or through an in-
surance company that participates in the
NFIP. Flood insurance that provides the
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same level of coverage as a standard flood in-
surance policy under the NFIP may be avail-
able from private insurers that do not par-
ticipate in the NFIP. You should compare
the flood insurance coverage, deductibles,
exclusions, conditions, and premiums associ-
ated with flood insurance policies issued on
behalf of the NFIP and policies issued on be-
half of private insurance companies and con-
tact an insurance agent as to the avail-
ability, cost, and comparisons of flood insur-
ance coverage.

[Escrow Requirement for Residential Lioans

Federal law may require a lender or its
servicer to escrow all premiums and fees for
flood insurance that covers any residential
building or mobile home securing a loan that
is located in an area with special flood haz-
ards. If your lender notifies you that an es-
crow account is required for your loan, then
you must pay your flood insurance premiums
and fees to the lender or its servicer with the
same frequency as you make loan payments
for the duration of your loan. These pre-
miums and fees will be deposited in the es-
crow account, which will be used to pay the
flood insurance provider.]

_ Flood insurance coverage under the
NFIP is not available for the property secur-
ing the loan because the community in
which the property is located does not par-
ticipate in the NFIP. In addition, if the non-
participating community has been identified
for at least one year as containing a special
flood hazard area, properties located in the
community will not be eligible for Federal
disaster relief assistance in the event of a
Federally declared flood disaster.

APPENDIX B TO §208.25—SAMPLE CLAUSE FOR
OPTION TO ESCROW FOR OUTSTANDING LOANS

Escrow Option Clause

You have the option to escrow all pre-
miums and fees for the payment on your
flood insurance policy that covers any resi-
dential building or mobile home that is lo-
cated in an area with special flood hazards
and that secures your loan. If you choose
this option:

e Your payments will be deposited in an es-
crow account to be paid to the flood insur-
ance provider.

e The escrow amount for flood insurance
will be added to the regular mortgage pay-
ment that you make to your lender or its
servicer.

e The payments you make into the escrow
account will accumulate over time and the
funds will be used to pay your flood insur-
ance policy when your lender or servicer re-
ceives a notice from your flood insurance
provider that the flood insurance premium is
due.

To choose this option, follow the instruc-
tions below. If you have any questions about

§208.31

the option, contact [Insert Name of Lender
or Servicer] at [Insert Contact Information].

[Insert Instructions for Selecting to Es-
crow]

[Reg. H, 80 FR 43245, July 21, 2015, as amend-
ed at 80 FR 43247, July 21, 2015; 84 FR 4970,
Feb. 20, 2019]

Subpart C—Bank Securities and
Securities-Related Activities

SOURCE: 63 FR 37646, July 13, 1998, unless
otherwise noted.

§208.30 Authority, purpose, and scope.

(a) Authority. Subpart C of Regula-
tion H (12 CFR part 208, subpart C) is
issued by the Board of Governors of the
Federal Reserve System under 12
U.S.C. 24, 92a, 93a; sections 1818 and
1831p-1(a)(2) of the FDI Act (12 U.S.C.
1818, 1831p-1(a)(2)); and sections 78b,
781(b), T81(g), T8l(i), T80-4(c)(5), T80-b,
78a, 78q-1, and 78w of the Securities Ex-
change Act of 1934 (15 U.S.C. 78b, 781(b),
781(g), 781(1), 780-4(c)(b), 780-5, 78q, 78q—
1, 78w).

(b) Purpose and scope. This subpart C
describes the requirements imposed
upon member banks acting as transfer
agents, registered clearing agencies, or
sellers of securities under the Securi-
ties Exchange Act of 1934. This subpart
C also describes the reporting require-
ments imposed on member banks
whose securities are subject to reg-
istration under the Securities Ex-
change Act of 1934.

§208.31 State member banks as trans-
fer agents.

(a) The rules adopted by the Securi-
ties and Exchange Commission (SEC)
pursuant to section 17A of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78q-
1) prescribing procedures for registra-
tion of transfer agents for which the
SEC is the appropriate regulatory
agency (17 CFR 240.17Ac2-1) apply to
member bank transfer agents. Ref-
erences to the ‘‘Commission’ are
deemed to refer to the Board.

(b) The rules adopted by the SEC pur-
suant to section 17A prescribing oper-
ational and reporting requirements for
transfer agents (17 CFR 240.17Ac2-2 and
240.17Ad-1 through 240.17Ad-16) apply
to member bank transfer agents.
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