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unemployment insurance; single prop-
erty interest insurance; and title insur-
ance; 

(xiv) Offering correspondent services 
to the extent permitted by published 
OCC precedent for Federal savings as-
sociations; 

(xv) Acting as agent or broker in the 
sale of fixed annuities; 

(xvi) Offering debt cancellation or 
debt suspension agreements; 

(xvii) Providing escrow services; 
(xviii) Acting as a transfer agent; and 
(xix) Providing or selling postage 

stamps. 
(6) Redesignation. A Federal savings 

association that proposes to redesig-
nate a service corporation as an oper-
ating subsidiary must submit a notifi-
cation to the OCC at least 30 days prior 
to the redesignation date. The notifica-
tion must include a description of how 
the redesignated service corporation 
meets all of the requirements of this 
section to be an operating subsidiary, a 
resolution of the savings association’s 
board of directors approving the redes-
ignation, and the proposed effective 
date of the redesignation. The savings 
association may effect the redesigna-
tion on the proposed date unless the 
OCC notifies the savings association 
otherwise prior to that date. The OCC 
may require an application if the redes-
ignation presents policy, supervisory, 
or legal issues. 

(7) Fiduciary powers. (i) If an oper-
ating subsidiary proposes to accept fi-
duciary appointments for which fidu-
ciary powers are required, such as act-
ing as trustee or executor, then the 
Federal savings association must have 
fiduciary powers under section 5(n) of 
the Home Owners’ Loan Act, 12 U.S.C. 
1464(n), and the subsidiary also must 
have its own fiduciary powers under 
the law applicable to the subsidiary. 

(ii) Unless the subsidiary is a reg-
istered investment adviser, if an oper-
ating subsidiary proposes to exercise 
investment discretion on behalf of cus-
tomers or provide investment advice 
for a fee, the Federal savings associa-
tion must have prior OCC approval to 
exercise fiduciary powers pursuant to 
§ 5.26 (or a predecessor provision) and 12 
CFR part 150. 

(8) Expiration of approval. Approval 
expires if the Federal savings associa-

tion has not established or acquired 
the operating subsidiary, or com-
menced the new activity in an existing 
operating subsidiary within 12 months 
after the date of the approval, unless 
the OCC shortens or extends the time 
period. 

(g) Grandfathered operating subsidi-
aries. Notwithstanding the require-
ments for a qualifying operating sub-
sidiary in paragraph (e)(2) of this sec-
tion and unless otherwise notified by 
the OCC with respect to a particular 
operating subsidiary, an entity that a 
Federal savings association lawfully 
acquired or established as an operating 
subsidiary before May 18, 2015, may 
continue to operate as a Federal sav-
ings association operating subsidiary 
under this section, provided that the 
savings association and the operating 
subsidiary were, and continue to be, 
conducting authorized activities in 
compliance with the standards and re-
quirements applicable when the sav-
ings association established or ac-
quired the operating subsidiary. 

(h) Issuances of securities by operating 
subsidiaries. An operating subsidiary 
may not state or imply that the securi-
ties it issues are covered by Federal de-
posit insurance. An operating sub-
sidiary may not issue any security the 
payment, maturity, or redemption of 
which may be accelerated upon the 
condition that the controlling Federal 
savings association is insolvent or has 
been placed into receivership. For as 
long as any securities are outstanding, 
the controlling Federal savings asso-
ciation must maintain all records gen-
erated through each securities issuance 
in the ordinary course of business, in-
cluding but not limited to a copy of the 
prospectus, offering circular, or similar 
document concerning such issuance, 
and make such records available for ex-
amination by the OCC. 

[80 FR 28450, May 18, 2015, as amended at 85 
FR 80459, Dec. 11, 2020] 

§ 5.39 Financial subsidiaries of a na-
tional bank. 

(a) Authority. 12 U.S.C. 24a and 93a. 
(b) Approval requirements. A national 

bank must file an application as pre-
scribed in this section prior to acquir-
ing a financial subsidiary or engaging 
in activities authorized pursuant to 
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section 5136A(a)(2)(A)(i) of the Revised 
Statutes (12 U.S.C. 24a(a)(2)(A)(i)) 
through a financial subsidiary. When a 
financial subsidiary proposes to con-
duct a new activity permitted under 
§ 5.34, the bank must follow the proce-
dures in § 5.34(f) instead of paragraph (i) 
of this section. 

(c) Scope. This section sets forth au-
thorized activities, approval proce-
dures, and, where applicable, condi-
tions for national banks engaging in 
activities through a financial sub-
sidiary. 

(d) Definitions. For purposes of this 
§ 5.39: 

(1) Affiliate has the meaning set forth 
in section 2 of the Bank Holding Com-
pany Act of 1956 (12 U.S.C. 1841), except 
that the term ‘‘affiliate’’ for purposes 
of paragraph (h)(5) of this section has 
the meaning set forth in sections 23A 
or 23B of the Federal Reserve Act (12 
U.S.C. 371c and 371c–1), as implemented 
by Regulation W, 12 CFR part 223, as 
applicable. 

(2) Company has the meaning set 
forth in section 2 of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841), 
and includes a limited liability com-
pany (LLC). 

(3) Control has the meaning set forth 
in section 2 of the Bank Holding Com-
pany Act of 1956 (12 U.S.C. 1841). 

(4) Eligible debt means unsecured 
long-term debt that is: 

(i) Not supported by any form of 
credit enhancement, including a guar-
anty or standby letter of credit; and 

(ii) Not held in whole or in any sig-
nificant part by any affiliate, officer, 
director, principal shareholder, or em-
ployee of the bank or any other person 
acting on behalf of or with funds from 
the bank or an affiliate of the bank. 

(5) Financial subsidiary means any 
company that is controlled by one or 
more insured depository institutions, 
other than a subsidiary that: 

(i) Engages solely in activities that 
national banks may engage in directly 
and that are conducted subject to the 
same terms and conditions that govern 
the conduct of these activities by na-
tional banks; or 

(ii) A national bank is specifically 
authorized to control by the express 
terms of a Federal statute (other than 
section 5136A of the Revised Statutes), 

and not by implication or interpreta-
tion, such as by section 25 of the Fed-
eral Reserve Act (12 U.S.C. 601–604a), 
section 25A of the Federal Reserve Act 
(12 U.S.C. 611–631), or the Bank Service 
Company Act (12 U.S.C. 1861 et seq.) 

(6) Insured depository institution has 
the meaning set forth in section 3 of 
the Federal Deposit Insurance Act (12 
U.S.C. 1813). 

(7) Long term debt means any debt ob-
ligation with an initial maturity of 360 
days or more. 

(8) Subsidiary has the meaning set 
forth in section 2 of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841). 

(9) Tangible equity has the meaning 
set forth in 12 CFR 6.2. 

(e) Authorized activities. A financial 
subsidiary may engage only in the fol-
lowing activities: 

(1) Activities that are financial in na-
ture and activities incidental to a fi-
nancial activity, authorized pursuant 
to 5136A(a)(2)(A)(i) of the Revised Stat-
utes (12 U.S.C. 24a(a)(2)(A)(i)) (to the 
extent not otherwise permitted under 
paragraph (e)(2) of this section), includ-
ing: 

(i) Lending, exchanging, transferring, 
investing for others, or safeguarding 
money or securities; 

(ii) Engaging as agent or broker in 
any State for purposes of insuring, 
guaranteeing, or indemnifying against 
loss, harm, damage, illness, disability, 
death, defects in title, or providing an-
nuities as agent or broker; 

(iii) Providing financial, investment, 
or economic advisory services, includ-
ing advising an investment company as 
defined in section 3 of the Investment 
Company Act (15 U.S.C. 80a–3); 

(iv) Issuing or selling instruments 
representing interests in pools of assets 
permissible for a bank to hold directly; 

(v) Underwriting, dealing in, or mak-
ing a market in securities; 

(vi) Engaging in any activity that 
the Board of Governors of the Federal 
Reserve System has determined, by 
order or regulation in effect on Novem-
ber 12, 1999, to be so closely related to 
banking or managing or controlling 
banks as to be a proper incident there-
to (subject to the same terms and con-
ditions contained in the order or regu-
lation, unless the order or regulation is 
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modified by the Board of Governors of 
the Federal Reserve System); 

(vii) Engaging, in the United States, 
in any activity that a bank holding 
company may engage in outside the 
United States and the Board of Gov-
ernors of the Federal Reserve System 
has determined, under regulations pre-
scribed or interpretations issued pursu-
ant to section 4(c)(13) of the Bank 
Holding Company Act of 1956 (12 U.S.C. 
1843(c)(13)) as in effect on November 11, 
1999, to be usual in connection with the 
transaction of banking or other finan-
cial operations abroad; and 

(viii) Activities that the Secretary of 
the Treasury in consultation with the 
Board of Governors of the Federal Re-
serve System, as provided in section 
5136A of the Revised Statutes, deter-
mines to be financial in nature or inci-
dental to a financial activity; and 

(2) Activities that may be conducted 
by an operating subsidiary pursuant to 
§ 5.34. 

(f) Impermissible activities. A financial 
subsidiary may not engage as principal 
in the following activities: 

(1) Insuring, guaranteeing, or indem-
nifying against loss, harm, damage, ill-
ness, disability or death, or defects in 
title (except to the extent permitted 
under sections 302 or 303(c) of the 
Gramm-Leach-Bliley Act, (15 U.S.C. 
6712 or 15 U.S.C. 6713)) or providing or 
issuing annuities the income of which 
is subject to tax treatment under sec-
tion 72 of the Internal Revenue Code (26 
U.S.C. 72); 

(2) Real estate development or real 
estate investment, unless otherwise ex-
pressly authorized by law; and 

(3) Activities authorized for bank 
holding companies by section 4(k)(4)(H) 
or (I) of the Bank Holding Company 
Act (12 U.S.C. 1843(k)(4)(H) or (I)), ex-
cept activities authorized under sec-
tion 4(k)(4)(H) that may be permitted 
in accordance with section 122 of the 
Gramm-Leach-Bliley Act (12 U.S.C. 
1843 note). 

(g) Qualifications. A national bank 
may, directly or indirectly, control a 
financial subsidiary or hold an interest 
in a financial subsidiary only if: 

(1) The national bank and each depos-
itory institution affiliate of the na-
tional bank are well capitalized and 
well managed; 

(2) The aggregate consolidated total 
assets of all financial subsidiaries of 
the national bank do not exceed the 
lesser of 45 percent of the consolidated 
total assets of the parent bank or $50 
billion (or such greater amount as is 
determined according to an indexing 
mechanism jointly established by regu-
lation by the Secretary of the Treasury 
and the Board of Governors of the Fed-
eral Reserve System); and 

(3) If the national bank is one of the 
100 largest insured banks, determined 
on the basis of the bank’s consolidated 
total assets at the end of the calendar 
year, the bank has not fewer than one 
issue of outstanding debt that meets 
such standards of creditworthiness or 
other criteria as the Secretary of the 
Treasury and the Federal Reserve 
Board may jointly establish pursuant 
to Section 5136A of title LXII of the 
Revised Statutes (12 U.S.C. 24a). 

(4) Paragraph (g)(3) of this section 
does not apply if the financial sub-
sidiary is engaged solely in activities 
in an agency capacity. 

(h) Safeguards. The following safe-
guards apply to a national bank that 
establishes or maintains a financial 
subsidiary: 

(1) For purposes of determining regu-
latory capital the national bank may 
not consolidate the assets and liabil-
ities of a financial subsidiary with 
those of the bank and must deduct the 
aggregate amount of its outstanding 
equity investment, including retained 
earnings, in its financial subsidiaries 
from regulatory capital as provided by 
§ 3.22(a)(7) of this chapter; 

(2) Any published financial statement 
of the national bank must, in addition 
to providing information prepared in 
accordance withGAAP, separately 
present financial information for the 
bank in the manner provided in para-
graph (h)(1) of this section; 

(3) The national bank must have rea-
sonable policies and procedures to pre-
serve the separate corporate identity 
and limited liability of the bank and 
the financial subsidiaries of the bank; 

(4) The national bank must have pro-
cedures for identifying and managing 
financial and operational risks within 
the bank and the financial subsidiary 
that adequately protect the national 
bank from such risks; 
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(5) Except for a subsidiary of a bank 
that is considered a financial sub-
sidiary under paragraph (d)(5) of this 
section solely because the subsidiary 
engages in the sale of insurance as 
agent or broker in a manner that is not 
permitted for national banks, sections 
23A and 23B of the Federal Reserve Act 
(12 U.S.C. 371c and 371c–1), as imple-
mented by Regulation W, 12 CFR part 
223, apply to transactions involving a 
financial subsidiary in the following 
manner: 

(i) A financial subsidiary is deemed 
to be an affiliate of the bank and is not 
deemed to be a subsidiary of the bank; 

(ii) [Reserved] 
(iii) A bank’s purchase of or invest-

ment in a security issued by a financial 
subsidiary of the bank must be valued 
at the greater of: 

(A) The total amount of consider-
ation given (including liabilities as-
sumed) by the bank, reduced to reflect 
amortization of the security to the ex-
tent consistent with GAAP, or 

(B) The carrying value of the secu-
rity (adjusted so as not to reflect the 
bank’s pro rata portion of any earnings 
retained or losses incurred by the fi-
nancial subsidiary after the bank’s ac-
quisition of the security). 

(iv) Any purchase of, or investment 
in, the securities of a financial sub-
sidiary of a bank by an affiliate of the 
bank will be considered to be a pur-
chase of or investment in such securi-
ties by the bank; 

(v) Any extension of credit to a finan-
cial subsidiary of a bank by an affiliate 
of the bank is treated as an extension 
of credit by the bank to the financial 
subsidiary if the extension of credit is 
treated as capital of the financial sub-
sidiary under any Federal or State law, 
regulation, or interpretation applicable 
to the subsidiary; and 

(vi) Any other extension of credit by 
an affiliate of a bank to a financial 
subsidiary of the bank may be consid-
ered an extension of credit by the bank 
to the financial subsidiary if the Board 
of Governors of the Federal Reserve 
System determines that such treat-
ment is necessary or appropriate to 
prevent evasions of the Federal Re-
serve Act and the Gramm-Leach-Bliley 
Act. 

(6) A financial subsidiary is deemed a 
subsidiary of a bank holding company 
and not a subsidiary of the bank for 
purposes of the anti-tying prohibitions 
set forth in 12 U.S.C. 1971 et seq. 

(i) Procedures to engage in activities 
through a financial subsidiary. A na-
tional bank that intends, directly or 
indirectly, to acquire control of, or 
hold an interest in, a financial sub-
sidiary, or to commence a new activity 
in an existing financial subsidiary, 
must obtain OCC approval through the 
procedures set forth in paragraph (i)(1) 
or (i)(2) of this section. 

(1) Certification with subsequent appli-
cation. (i) At any time, a national bank 
may file a ‘‘Financial Subsidiary Cer-
tification’’ with the appropriate OCC 
licensing office listing the bank’s de-
pository institution affiliates and cer-
tifying that the bank and each of those 
affiliates is well capitalized and well 
managed. 

(ii) Thereafter, at such time as the 
bank seeks OCC approval to acquire 
control of, or hold an interest in, a new 
financial subsidiary, or commence a 
new activity authorized under section 
5136A(a)(2)(A)(i) of the Revised Stat-
utes (12 U.S.C. 24a(a)(2)(A)(i)) in an ex-
isting subsidiary, the bank may file an 
application with the appropriate OCC 
licensing office at the time of acquir-
ing control of, or holding an interest 
in, a financial subsidiary, or com-
mencing such activity in an existing 
subsidiary. The application must be la-
beled ‘‘Financial Subsidiary Applica-
tion’’ and must: 

(A) State that the bank’s Certifi-
cation remains valid; 

(B) Describe the activity or activities 
conducted by the financial subsidiary. 
To the extent the application relates to 
the initial affiliation of the bank with 
a company engaged in insurance activi-
ties, the bank should describe the type 
of insurance activity that the company 
is engaged in and has present plans to 
conduct. The bank must also list for 
each State the lines of business for 
which the company holds, or will hold, 
an insurance license, indicating the 
State where the company holds a resi-
dent license or charter, as applicable; 

(C) Cite the specific authority per-
mitting the activity to be conducted by 
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the financial subsidiary. (Where the au-
thority relied on is an agency order or 
interpretation under section 4(c)(8) or 
4(c)(13), respectively, of the Bank Hold-
ing Company Act of 1956 (12 U.S.C. 
1843(c)(8) or (c)(13)), a copy of the order 
or interpretation should be attached); 

(D) Certify that the bank will be well 
capitalized after making adjustments 
required by paragraph (h)(1) of this sec-
tion; 

(E) Demonstrate the aggregate con-
solidated total assets of all financial 
subsidiaries of the national bank do 
not exceed the lesser of 45 percent of 
the bank’s consolidated total assets or 
$50 billion (or the increased level estab-
lished by the indexing mechanism); and 

(F) If applicable, certify that the 
bank meets the eligible debt require-
ment in paragraph (g)(3) of this sec-
tion. 

(2) Combined certification and applica-
tion. A national bank may file a com-
bined certification and application 
with the appropriate OCC licensing of-
fice at least five business days prior to 
acquiring control of, or holding an in-
terest in, a financial subsidiary, or 
commencing a new activity authorized 
pursuant to section 5136A(a)(2)(A)(i) of 
the Revised Statutes (12 U.S.C. 
24a(a)(2)(A)(i)) in an existing sub-
sidiary. The written application must 
be labeled ‘‘Financial Subsidiary Cer-
tification and Application’’ and must: 

(i) List the bank’s depository institu-
tion affiliates and certify that the 
bank and each depository institution 
affiliate of the bank is well capitalized 
and well managed; 

(ii) Describe the activity or activities 
to be conducted in the financial sub-
sidiary. To the extent the application 
relates to the initial affiliation of the 
bank with a company engaged in insur-
ance activities, the bank should de-
scribe the type of insurance activity 
that the company is engaged in and has 
present plans to conduct. The bank 
must also list for each State the lines 
of business for which the company 
holds, or will hold, an insurance li-
cense, indicating the State where the 
company holds a resident license or 
charter, as applicable; 

(iii) Cite the specific authority per-
mitting the activity to be conducted by 
the financial subsidiary. (Where the au-

thority relied on is an agency order or 
interpretation under section 4(c)(8) or 
4(c)(13), respectively, of the Bank Hold-
ing Company Act of 1956 (12 U.S.C. 
1843(c)(8) or (c)(13)), a copy of the order 
or interpretation should be attached); 

(iv) Certify that the bank will remain 
well capitalized after making the ad-
justments required by paragraph (h)(1) 
of this section; 

(v) Demonstrate the aggregate con-
solidated total assets of all financial 
subsidiaries of the national bank do 
not exceed the lesser of 45% of the 
bank’s consolidated total assets or $50 
billion (or the increased level estab-
lished by the indexing mechanism); and 

(vi) If applicable, certify that the 
bank meets the eligible debt require-
ment in paragraph (g)(3) of this sec-
tion. 

(3) Approval. An application is 
deemed approved upon filing the infor-
mation required by paragraphs (i)(1) or 
(i)(2) of this section within the time 
frames provided therein. 

(4) Exceptions to rules of general appli-
cability. Sections 5.8, 5.10, 5.11, and 5.13 
do not apply to activities authorized 
under this section. 

(5) Community Reinvestment Act (CRA). 
A national bank may not apply under 
this paragraph (i) to commence a new 
activity authorized under section 
5136A(a)(2)(A)(i) of the Revised Stat-
utes (12 U.S.C. 24a(a)(2)(A)(i)), or di-
rectly or indirectly acquire control of a 
company engaged in any such activity, 
if the bank or any of its insured deposi-
tory institution affiliates received a 
CRA rating of less than ‘‘satisfactory 
record of meeting community credit 
needs’’ on its most recent CRA exam-
ination prior to when the bank would 
file an application under this section. 

(j) Failure to continue to meet certain 
qualification requirements—(1) Qualifica-
tions and safeguards. A national bank, 
or, as applicable, its affiliated deposi-
tory institutions, must continue to 
satisfy the qualification requirements 
set forth in paragraphs (g)(1) and (2) of 
this section and the safeguards in para-
graphs (h)(1), (2), (3) and (4) of this sec-
tion following its acquisition of control 
of, or an interest in, a financial sub-
sidiary. A national bank that fails to 
continue to satisfy these requirements 
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3 A national bank’s main office is the place 
identified in the bank’s original organization 
certificate under 12 U.S.C. 22 or the subse-
quent location to which the main office has 
been changed under this § 5.40, 12 U.S.C. 30(b), 
or other applicable law, as reflected in the 
national bank’s amended articles of associa-
tion. A Federal savings association’s home 
office is the office identified as such in the 
savings association’s original charter or the 
subsequent location to which the home office 
has been changed under this § 5.40, or other 
applicable law, as reflected in the savings as-
sociation’s amended charter. These terms 
are functionally the same but are used in our 
regulations in order to be consistent with 
the relevant statutes that govern national 
banks and Federal savings associations, re-
spectively. 

will be subject to the following proce-
dures and requirements: 

(i) The OCC will give notice to the 
national bank and, in the case of an af-
filiated depository institution to that 
depository institution’s appropriate 
Federal banking agency, promptly 
upon determining that the national 
bank, or, as applicable, its affiliated 
depository institution, does not con-
tinue to meet the requirements in 
paragraph (g)(1) or (2) of this section or 
the safeguards in paragraph (h)(1), (2), 
(3), or (4) of this section. The bank is 
deemed to have received such notice 
three business days after mailing of the 
letter by the OCC; 

(ii) Not later than 45 days after re-
ceipt of the notice under paragraph 
(j)(1)(i) of this section, or any addi-
tional time as the OCC may permit, the 
national bank must execute an agree-
ment with the OCC to comply with the 
requirements in paragraphs (g)(1) and 
(2) and (h)(1), (2), (3), and (4) of this sec-
tion; 

(iii) The OCC may impose limitations 
on the conduct or activities of the na-
tional bank or any subsidiary of the 
national bank as the OCC determines 
appropriate under the circumstances 
and consistent with the purposes of 
section 5136A of the Revised Statutes; 
and 

(iv) The OCC may require a national 
bank to divest control of a financial 
subsidiary if the national bank does 
not correct the conditions giving rise 
to the notice within 180 days after re-
ceipt of the notice provided under para-
graph (j)(1)(i) of this section. 

(2) Eligible debt requirement. A na-
tional bank that does not continue to 
meet the qualification requirement set 
forth in paragraph (g)(3) of this section, 
applicable where the bank’s financial 
subsidiary is engaged in activities 
other than solely in an agency capac-
ity, may not directly or through a sub-
sidiary, purchase or acquire any addi-
tional equity capital of any such finan-
cial subsidiary until the bank meets 
the requirement in paragraph (g)(3) of 
this section. For purposes of this para-
graph (j)(2), the term ‘‘equity capital’’ 
includes, in addition to any equity in-
vestment, any debt instrument issued 
by the financial subsidiary if the in-
strument qualifies as capital of the 

subsidiary under Federal or State law, 
regulation, or interpretation applicable 
to the subsidiary. 

(k) Examination and supervision. A fi-
nancial subsidiary is subject to exam-
ination and supervision by the OCC, 
subject to the limitations and require-
ments of section 45 of the Federal De-
posit Insurance Act (12 U.S.C. 1831v) 
and section 115 of the Gramm-Leach- 
Bliley Act (12 U.S.C. 1820a). 

[65 FR 12914, Mar. 10, 2000, as amended at 73 
FR 22240, Apr. 24, 2008; 77 FR 35258, June 13, 
2012; 78 FR 62275, Oct. 11, 2013; 79 FR 11310, 
Feb. 28, 2014; 80 FR 28452, May 18, 2015; 85 FR 
80461, Dec. 11, 2020] 

Subpart D—Other Changes in 
Activities and Operations 

§ 5.40 Change in location of a main of-
fice of a national bank or home of-
fice of a Federal savings associa-
tion. 

(a) Authority. 12 U.S.C. 30, 93a, 1462a, 
1463, 1464, 1828, 2901–2907, and 
5412(b)(2)(B). 

(b) Scope. This section describes OCC 
procedures and approval standards for 
an application or a notice by a national 
bank to change the location of its main 
office or by a Federal savings associa-
tion to change the location of its home 
office.3 A national bank or Federal sav-
ings association must follow the proce-
dures described in paragraph (c) of this 
section to relocate its main office or 
home office, as applicable. 

(c) Licensing requirements and proce-
dures—(1) Main office or home office relo-
cation to an authorized branch location 
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