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iv. Applicability: All trading desks engaged
in covered trading activities.

c. Positions and Transaction Volumes
Measurements

1. Positions

i. Description: For purposes of this appen-
dix, Positions is the value of securities and
derivatives positions managed by the trading
desk. For purposes of the Positions quan-
titative measurement, do not include in the
Positions calculation for ‘‘securities’ those
securities that are also ‘‘derivatives,” as
those terms are defined under subpart A; in-
stead, report those securities that are also
derivatives as ‘‘derivatives.’’1223 A banking
entity must separately report the trading
desk’s market value of long securities posi-
tions, short securities positions, derivatives
receivables, and derivatives payables.

ii. Calculation Period: One trading day.

iii. Measurement Frequency: Daily.

iv. Applicability: All trading desks that rely
on §44.4(a) or (b) to conduct underwriting ac-
tivity or market-making-related activity,
respectively.

2. Transaction Volumes

i. Description: For purposes of this appen-
dix, Transaction Volumes measures three ex-
clusive categories of covered trading activity
conducted by a trading desk. A banking enti-
ty is required to report the value and num-
ber of security and derivative transactions
conducted by the trading desk with: (i) Cus-
tomers, excluding internal transactions; (ii)
non-customers, excluding internal trans-
actions; and (iii) trading desks and other or-
ganizational units where the transaction is
booked into either the same banking entity
or an affiliated banking entity. For securi-
ties, value means gross market value. For
derivatives, value means gross notional
value. For purposes of calculating the Trans-
action Volumes quantitative measurement,
do not include in the Transaction Volumes
calculation for ‘‘securities’ those securities
that are also ‘‘derivatives,” as those terms
are defined under subpart A; instead, report
those securities that are also derivatives as
‘“‘derivatives.’”’122¢ Further, for purposes of
the Transaction Volumes quantitative meas-
urement, a customer of a trading desk that
relies on §44.4(a) to conduct underwriting ac-
tivity is a market participant identified in
§44.4(a)(7), and a customer of a trading desk
that relies on §44.4(b) to conduct market

1223 See §44.2(h), (aa). For example, under

this part, a security-based swap is both a
‘“‘security’ and a ‘‘derivative.” For purposes
of the Positions quantitative measurement,
security-based swaps are reported as deriva-
tives rather than securities.

1224 See §44.2(h), (aa).
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making-related activity is a market partici-
pant identified in §44.4(b)(3).

ii. Calculation Period: One trading day.

iii. Measurement Frequency: Daily.

iv. Applicability: All trading desks that rely
on §44.4(a) or (b) to conduct underwriting ac-
tivity or market-making-related activity,
respectively.

[84 FR 62102, Nov. 14, 2019]

PART 45—MARGIN AND CAPITAL
REQUIREMENTS FOR COVERED
SWAP ENTITIES

Sec.

45.1 Authority, purpose, scope, exemptions
and compliance dates.

45.2 Definitions.

45.3 Initial margin.

45.4 Variation margin.

45.5 Netting arrangements, minimum trans-
fer amount, and satisfaction of collecting
and posting requirements.

45.6 Eligible collateral.

45.7 Segregation of collateral.

45.8 Initial margin models and standardized
amounts.

45.9 Cross-border application of margin re-
quirements.

45.10 Documentation of margin matters.

45.11 Special rules for affiliates.

45.12 Capital.

APPENDIX A TO PART 45—STANDARDIZED MIN-
IMUM INITIAL MARGIN REQUIREMENTS FOR
NON-CLEARED SWAPS AND NON-CLEARED
SECURITY-BASED SWAPS

APPENDIX B TO PART 45—MARGIN VALUES FOR
ELIGIBLE NONCASH MARGIN COLLATERAL

AUTHORITY: 7 U.S.C. 6s(e), 12 U.S.C. 1 et
seq., 12 U.S.C. 93a, 161, 481, 1818, 3907, 3909,
5412(b)(2)(B), and 15 U.S.C. 780-10(e).

SOURCE: 80 FR 74898, 74910, Nov. 30, 2015, un-
less otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 45 appear at 80 FR 74898, 74910, Nov. 30,
2015.

§45.1 Authority, purpose, scope, ex-
emptions and compliance dates.

(a) Authority. This part is issued
under the authority of 7 U.S.C. 6s(e), 12
U.S.C. 1 et seq., 93a, 161, 481, 1818, 3907,
3909, 5412(b)(2)(B), and 15 U.S.C. T780-
10(e).

(b) Purpose. Section 4s of the Com-
modity Exchange Act of 1936 (7 U.S.C.
6s) and section 15F of the Securities
Exchange Act of 1934 (15 U.S.C. 780-10)
require the OCC to establish capital
and margin requirements for any for
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any national bank or subsidiary there-
of, Federal savings association or sub-
sidiary thereof, or Federal branch or
agency of a foreign bank that is reg-
istered as a swap dealer, major swap
participant, security-based swap deal-
er, or major security-based swap par-
ticipant with respect to all non-cleared
swaps and non-cleared security-based
swaps. This regulation implements sec-
tion 4s of the Commodity Exchange
Act of 1936 and section 15F of the Secu-
rities Exchange Act of 1934 by defining
terms used in the statute and related
terms, establishing capital and margin
requirements, and explaining the stat-
utes’ requirements.

(c) Scope. This part establishes min-
imum capital and margin requirements
for each covered swap entity subject to
this part with respect to all non-
cleared swaps and non-cleared secu-
rity-based swaps. This part applies to
any non-cleared swap or non-cleared
security-based swap entered into by a
covered swap entity on or after the rel-
evant compliance date set forth in
paragraph (e) of this section. Nothing
in this part is intended to prevent a
covered swap entity from collecting
margin in amounts greater than are re-
quired under this part.

(d) Exemptions—(1) Swaps. The re-
quirements of this part (except for
§45.12) shall not apply to a non-cleared
swap if the counterparty:

(i) Qualifies for an exception from
clearing under section 2(h)(7)(A) of the
Commodity Exchange Act of 1936 (7
U.S.C. 2h)(M(A)) and implementing
regulations;

(ii) Qualifies for an exemption from
clearing under a rule, regulation, or
order that the Commodity Futures
Trading Commission issued pursuant
to its authority under section 4(c)(1) of
the Commodity Exchange Act of 1936 (7
U.S.C. 6(c)(1)) concerning cooperative
entities that would otherwise be sub-
ject to the requirements of section
2(h)(1)(A) of the Commodity Exchange
Act of 1936 (7 U.S.C. 2(h)(1)(A)); or

(iii) Satisfies the criteria in section
2(h)(7)(D) of the Commodity Exchange
Act of 1936 (7 U.S.C. 2(h)(7)(D)) and im-
plementing regulations.

(2) Security-based swaps. The require-
ments of this part (except for §45.12)

§45.1

shall not apply to a non-cleared secu-
rity-based swap if the counterparty:

(i) Qualifies for an exception from
clearing under section 3C(g)(1) of the
Securities Exchange Act of 1934 (15
U.S.C. 78c-3(g)(1)) and implementing
regulations; or

(ii) Satisfies the criteria in section
3C(g)(4) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c-3(g)(4)) and imple-
menting regulations.

(e) Compliance dates. Covered swap en-
tities shall comply with the minimum
margin requirements of this part on or
before the following dates for non-
cleared swaps and non-cleared secu-
rity-based swaps entered into on or
after the following dates:

(1) September 1, 2016 with respect to
the requirements in §45.3 for initial
margin and §45.4 for variation margin
for any non-cleared swaps and non-
cleared security-based swaps, where
both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate notional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2016 that exceeds $3 tril-
lion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(1)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(2) March 1, 2017 with respect to the
requirements in §45.4 for variation
margin for any other covered swap en-
tity with respect to non-cleared swaps
and non-cleared security-based swaps
entered into with any other
counterparty.

(3) September 1, 2017 with respect to
the requirements in §45.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:
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(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2017 that exceeds $2.25
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(3)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(4) September 1, 2018 with respect to
the requirements in §45.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2018 that exceeds $1.5
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(4)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(5) September 1, 2019 with respect to
the requirements in §45.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(1) The covered swap entity combined
with all its affiliates; and

12 CFR Ch. | (1-1-23 Edition)

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate notional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2019 that exceeds $0.75
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(5)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(6) September 1, 2021 with respect to
requirements in §45.3 for initial margin
for any non-cleared swaps and non-
cleared security-based swaps, where
both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate notional amount of non-
cleared swaps, foreign exchange for-
wards and foreign exchange swaps for
March, April and May 2021 that exceeds
$50 billion, where such amounts are
calculated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(6)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(7T) September 1, 2022 with respect to
requirements in §45.3 for initial margin
for any other covered swap entity with
respect to non-cleared swaps and non-
cleared security-based swaps entered
into with any other counterparty.

(f) Once a covered swap entity must
comply with the margin requirements
for non-cleared swaps and non-cleared
security-based swaps with respect to a
particular counterparty based on the
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compliance dates in paragraph (e) of
this section, the covered swap entity
shall remain subject to the require-
ments of this part with respect to that
counterparty.

(g)1) If a covered swap entity’s
counterparty changes its status such
that a non-cleared swap or non-cleared
security-based swap with that
counterparty becomes subject to strict-
er margin requirements under this part
(such as if the counterparty’s status
changes from a financial end user with-
out material swaps exposure to a finan-
cial end user with material swaps expo-
sure), then the covered swap entity
shall comply with the stricter margin
requirements for any non-cleared swap
or non-cleared security-based swap en-
tered into with that counterparty after
the counterparty changes its status.

(2) If a covered swap entity’s
counterparty changes its status such
that a non-cleared swap or non-cleared
security-based swap with that
counterparty becomes subject to less
strict margin requirements under this
part (such as if the counterparty’s sta-
tus changes from a financial end user
with material swaps exposure to a fi-
nancial end user without material
swaps exposure), then the covered swap
entity may comply with the less strict
margin requirements for any non-
cleared swap or non-cleared security-
based swap entered into with that
counterparty after the counterparty
changes its status as well as for any
outstanding non-cleared swap or non-
cleared security-based swap entered
into after the applicable compliance
date in paragraph (e) of this section
and before the counterparty changed
its status.

(h) Legacy swaps. Covered swaps enti-
ties are required to comply with the re-
quirements of this part for non-cleared
swaps and non-cleared security-based
swaps entered into on or after the rel-
evant compliance dates for variation
margin and for initial margin estab-
lished in paragraph (e) of this section.
Any non-cleared swap or non-cleared
security-based swap entered into before
such relevant date shall remain outside
the scope of this part if amendments
are made to the non-cleared swap or
non-cleared security-based swap by
method of adherence to a protocol,

§45.1

other amendment of a contract or con-
firmation, or execution of a new con-
tract or confirmation in replacement
of and immediately upon termination
of an existing contract or confirma-
tion, as follows:

(1) Amendments to the non-cleared
swap or non-cleared security-based
swap solely to comply with the require-
ments of 12 CFR part 47, 12 CFR part
252 subpart I, or 12 CFR part 382, as ap-
plicable;

(2) The non-cleared swap or non-
cleared security based swap was
amended under the following condi-
tions:

(i) The swap was originally entered
into before the relevant compliance
date established in paragraph (e) of
this section and one party to the swap
booked it at, or otherwise held it at, an
entity (including a branch or other au-
thorized form of establishment) located
in the United Kingdom;

(ii) The entity in the United Kingdom
subsequently arranged to amend the
swap, solely for the purpose of transfer-
ring it to an affiliate, or a branch or
other authorized form of establish-
ment, located in any European Union
member state or the United States, in
connection with the entity’s planning
for or response to the event described
in paragraph (h)(2)(iii) of this section,
and the transferee is:

(A) A covered swap entity, or

(B) A covered swap entity’s
counterparty to the swap, and the
counterparty represents to the covered
swap entity that the counterparty per-
formed the transfer in compliance with
the requirements of paragraphs (h)(2)(i)
and (ii) of this section;

(iii) The law of the European Union
ceases to apply to the United Kingdom
pursuant to Article 50(3) of the Treaty
on European Union, without conclusion
of a Withdrawal Agreement between
the United Kingdom and the European
Union pursuant to Article 50(2);

(iv) The amendments do not modify
any of the following: The payment
amount calculation methods, the ma-
turity date, or the notional amount of
the swap;

(v) The amendments cause the trans-
fer to take effect on or after the date of
the event described in paragraph
(h)(2)(iii) of this section transpires; and
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(iv) The amendments cause the trans-
fer to take effect by the later of:

(A) The date that is one year after
the date of the event described in para-
graph (h)(2)(iii); or

(B) Such other date permitted by
transitional provisions under Article 35
of Commission Delegated Regulation
(E.U.) No. 2016/2251, as amended.

(3)(1) Amendments to the non-cleared
swap or non-cleared security-based
swap that are made solely to accommo-
date the replacement of:

(A) An interbank offered rate (IBOR)
including, but not limited to, the Lon-
don Interbank Offered Rate (LIBOR),
the Tokyo Interbank Offered Rate
(TIBOR), the Bank Bill Swap Rate
(BBSW), the Singapore Interbank Of-
fered Rate (SIBOR), the Canadian Dol-
lar Offered Rate (CDOR), Euro Inter-
bank Offered Rate (EURIBOR), and the
Hong Kong Interbank Offered Rate
(HIBOR);

(B) Any other interest rate that a
covered swap entity reasonably expects
to be replaced or discontinued or rea-
sonably determines has lost its rel-
evance as a reliable benchmark due to
a significant impairment; or

(C) Any other interest rate that suc-
ceeds a rate referenced in paragraph
(h)(3)({)(A) or (B) of this section. An
amendment made under this paragraph
(h)(3)(I)(C) could be one of multiple
amendments made under this para-
graph (h)(3)(1)(C). For example, an
amendment could replace an IBOR
with a temporary interest rate and
later replace the temporary interest
rate with a permanent interest rate.

(ii) Amendments to accommodate re-
placement of an interest rate described
in paragraph (h)(3)(i) of this section
may also incorporate spreads or other
adjustments to the replacement inter-
est rate and make other necessary
technical changes to operationalize the
determination of payments or other ex-
changes of economic value using the
replacement interest rate, including
changes to determination dates, cal-
culation agents, and payment dates.
The changes may not extend the matu-
rity or increase the total effective no-
tional amount of the non-cleared swap
or non-cleared security-based swap be-
yond what is necessary to accommo-
date the differences between market

12 CFR Ch. | (1-1-23 Edition)

conventions for an outgoing interest
rate and its replacement.

(iii) Amendments to accommodate
replacement of an interest rate de-
scribed in paragraph (h)3)(i) of this
section may also be effectuated
through portfolio compression between
or among covered swap entities and
their counterparties. Portfolio com-
pression under this paragraph is not
subject to the limitations in paragraph
(h)(4) of this section but any non-
cleared swaps or non-cleared security-
based swaps resulting from the port-
folio compression may not have a
longer maturity or increase the total
effective notional amount more than
what is necessary to accommodate the
differences between market conven-
tions for an outgoing interest rate and
its replacement.

(4) Amendments solely to reduce risk
or remain risk-neutral through port-
folio compression between or among
covered swap entities and their
counterparties, as long as any non-
cleared swaps or non-cleared security-
based swaps resulting from the port-
folio compression do not:

(i) Exceed the sum of the total effec-
tive notional amounts of all of the
swaps that were submitted to the com-
pression exercise that had the same or
longer remaining maturity as the re-
sulting swap; or

(ii) Exceed the longest remaining ma-
turity of all the swaps submitted to the
compression exercise.

(56) The non-cleared swap or non-
cleared security-based swap was
amended solely for one of the following
reasons:

(i) To reflect technical changes, such
as addresses, identities of parties for
delivery of formal notices, and other
administrative or operational provi-
sions as long as they do not alter the
non-cleared swap’s or non-cleared secu-
rity-based swap’s underlying asset or
reference, the remaining maturity, or
the total effective notional amount; or

(ii) To reduce the notional amount,
so long as:

(A) All payment obligations attached
to the total effective notional amount
being eliminated as a result of the
amendment are fully terminated; or

(B) All payment obligations attached
to the total effective notional amount
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being eliminated as a result of the
amendment are fully novated to a third
party, who complies with applicable
margin rules for the novated portion
upon the transfer.

[80 FR 74898, 74910, Nov. 30, 2015, as amended
at 80 FR 74910, 74923, Nov. 30, 2015; 83 FR
50811, Oct. 10, 2018; 84 FR 9948, Mar. 19, 2019;
85 FR 39468, 39771, July 1, 2020]

EDITORIAL NOTE: At 84 FR 9948, Mar. 19,
2019, §45.1 was amended by adding paragraph
(h), containing two subparagraphs des-
ignated (h)(2)(iv).

§45.2 Definitions.

Affiliate. A company is an affiliate of
another company if:

(1) Either company consolidates the
other on financial statements prepared
in accordance with U.S. Generally Ac-
cepted Accounting Principles, the
International Financial Reporting
Standards, or other similar standards;

(2) Both companies are consolidated
with a third company on a financial
statement prepared in accordance with
such principles or standards;

(3) For a company that is not subject
to such principles or standards, if con-
solidation as described in paragraph (1)
or (2) of this definition would have oc-
curred if such principles or standards
had applied; or

(4) The OCC has determined that a
company is an affiliate of another com-
pany, based on OCC’s conclusion that
either company provides significant
support to, or is materially subject to
the risks or losses of, the other com-
pany.

Bank holding company has the mean-
ing specified in section 2 of the Bank
Holding Company Act of 1956 (12 U.S.C.
1841).

Broker has the meaning specified in
section 3(a)(4) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(4)).

Business day means any day other
than a Saturday, Sunday, or legal holi-
day.

Clearing agency has the meaning spec-
ified in section 3(a)(23) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78c(a)(23)).

Company means a corporation, part-
nership, limited liability company,
business trust, special purpose entity,
association, or similar organization.

§45.2

Counterparty means, with respect to
any non-cleared swap or non-cleared
security-based swap to which a person
is a party, each other party to such
non-cleared swap or non-cleared secu-
rity-based swap.

Covered swap entity means any na-
tional bank or subsidiary thereof, Fed-
eral savings association or subsidiary
thereof, or Federal branch or agency of
a foreign bank that is a swap entity, or
any other entity that the OCC deter-
mines.

Cross-currency swap means a swap in
which one party exchanges with an-
other party principal and interest rate
payments in one currency for principal
and interest rate payments in another
currency, and the exchange of principal
occurs on the date the swap is entered
into, with a reversal of the exchange of
principal at a later date that is agreed
upon when the swap is entered into.

Currency of settlement means a cur-
rency in which a party has agreed to
discharge payment obligations related
to a non-cleared swap, a non-cleared se-
curity-based swap, a group of non-
cleared swaps, or a group of non-
cleared security-based swaps subject to
a master agreement at the regularly
occurring dates on which such pay-
ments are due in the ordinary course.

Day of execution means the calendar
day at the time the parties enter into
a non-cleared swap or non-cleared secu-
rity-based swap, provided:

(1) If each party is in a different cal-
endar day at the time the parties enter
into the non-cleared swap or non-
cleared security-based swap, the day of
execution is deemed the latter of the
two dates; and

(2) If a non-cleared swap or non-
cleared security-based swap is:

(i) Entered into after 4:00 p.m. in the
location of a party; or

(ii) Entered into on a day that is not
a business day in the location of a
party, then the non-cleared swap or
non-cleared security-based swap is
deemed to have been entered into on
the immediately succeeding day that is
a business day for both parties, and
both parties shall determine the day of
execution with reference to that busi-
ness day.
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Dealer has the meaning specified in
section 3(a)(b) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(b)).

Depository institution has the meaning
specified in section 3(c) of the Federal
Deposit Insurance Act (12 TU.S.C.
1813(c)).

Derivatives clearing organication has
the meaning specified in section la(15)
of the Commodity Exchange Act of 1936
(7 U.8.C. 1a(1h)).

Eligible collateral means collateral de-
scribed in §45.6.

Eligible master mnetting agreement
means a written, legally enforceable
agreement provided that:

(1) The agreement creates a single
legal obligation for all individual
transactions covered by the agreement
upon an event of default following any
stay permitted by paragraph (2) of this
definition, including upon an event of
receivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty;

(2) The agreement provides the cov-
ered swap entity the right to accel-
erate, terminate, and close-out on a
net basis all transactions under the
agreement and to liquidate or set-off
collateral promptly upon an event of
default, including upon an event of re-
ceivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty, provided
that, in any such case:

(i) Any exercise of rights under the
agreement will not be stayed or avoid-
ed under applicable law in the relevant
jurisdictions, other than:

(A) In receivership, conservatorship,
or resolution under the Federal Deposit
Insurance Act (12 U.S.C. 1811 et seq.),
Title II of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(12 U.S.C. 5381 et seq.), the Federal
Housing Enterprises Financial Safety
and Soundness Act of 1992, as amended
(12 U.S.C. 4617), or the Farm Credit Act
of 1971, as amended (12 U.S.C. 2183 and
2279cc), or laws of foreign jurisdictions
that are substantially similar to the
U.S. laws referenced in this paragraph
(2)(1)(A) in order to facilitate the or-
derly resolution of the defaulting
counterparty; or

(B) Where the agreement is subject
by its terms to, or incorporates, any of

12 CFR Ch. | (1-1-23 Edition)

the laws referenced in paragraph
(2)(1)(A) of this definition; and

(ii) The agreement may limit the
right to accelerate, terminate, and
close-out on a net basis all trans-
actions under the agreement and to liq-
uidate or set-off collateral promptly
upon an event of default of the
counterparty to the extent necessary
for the counterparty to comply with
the requirements of part 47, subpart I
of part 252 or part 382 of Title 12, as ap-
plicable;

(3) The agreement does not contain a
walkaway clause (that is, a provision
that permits a non-defaulting
counterparty to make a lower payment
than it otherwise would make under
the agreement, or no payment at all, to
a defaulter or the estate of a defaulter,
even if the defaulter or the estate of
the defaulter is a net creditor under
the agreement); and

(4) A covered swap entity that relies
on the agreement for purposes of calcu-
lating the margin required by this part
must:

(i) Conduct sufficient legal review to
conclude with a well-founded basis (and
maintain sufficient written docu-
mentation of that legal review) that:

(A) The agreement meets the require-
ments of paragraph (2) of this defini-
tion; and

(B) In the event of a legal challenge
(including one resulting from default
or from receivership, conservatorship,
insolvency, liquidation, or similar pro-
ceeding), the relevant court and admin-
istrative authorities would find the
agreement to be legal, valid, binding,
and enforceable under the law of the
relevant jurisdictions; and

(ii) Establish and maintain written
procedures to monitor possible changes
in relevant law and to ensure that the
agreement continues to satisfy the re-
quirements of this definition.

Financial end user means:

(1) Any counterparty that is not a
swap entity and that is:

(i) A bank holding company or an af-
filiate thereof; a savings and loan hold-
ing company; a U.S. intermediate hold-
ing company established or designated
for purposes of compliance with 12 CFR
252.153; or a nonbank financial institu-
tion supervised by the Board of Gov-
ernors of the Federal Reserve System
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under Title I of the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act (12 U.S.C. 5323);

(ii) A depository institution; a for-
eign bank; a Federal credit union or
State credit union as defined in section
2 of the Federal Credit Union Act (12
U.S.C. 1752(1) & (6)); an institution that
functions solely in a trust or fiduciary
capacity as described in section
2(c)(2)(D) of the Bank Holding Com-
pany Act (12 U.S.C. 1841(c)(2)(D)); an in-
dustrial loan company, an industrial
bank, or other similar institution de-
scribed in section 2(c)(2)(H) of the Bank
Holding Company Act (12 U.S.C.
1841(c)(2)(H));

(iii) An entity that is state-licensed
or registered as:

(A) A credit or lending entity, includ-
ing a finance company; money lender;
installment lender; consumer lender or
lending company; mortgage lender,
broker, or bank; motor vehicle title
pledge lender; payday or deferred de-
posit lender; premium finance com-
pany; commercial finance or lending
company; or commercial mortgage
company; except entities registered or
licensed solely on account of financing
the entity’s direct sales of goods or
services to customers;

(B) A money services business, in-
cluding a check casher; money trans-
mitter; currency dealer or exchange; or
money order or traveler’s check issuer;

(iv) A regulated entity as defined in
section 1303(20) of the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, as amended (12
U.S.C. 4502(20)) or any entity for which
the Federal Housing Finance Agency or
its successor is the primary federal reg-
ulator;

(v) Any institution chartered in ac-
cordance with the Farm Credit Act of
1971, as amended, 12 U.S.C. 2001 et seq.,
that is regulated by the Farm Credit
Administration;

(vi) A securities holding company; a
broker or dealer; an investment adviser
as defined in section 202(a) of the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b-2(a)); an investment com-
pany registered with the U.S. Securi-
ties and Exchange Commission under
the Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.); or a company that
has elected to be regulated as a busi-

§45.2

ness development company pursuant to
section 54(a) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-53(a));

(vii) A private fund as defined in sec-
tion 202(a) of the Investment Advisers
Act of 1940 (15 U.S.C. 80-b—2(a)); an enti-
ty that would be an investment com-
pany under section 3 of the Investment
Company Act of 1940 (15 U.S.C. 80a-3)
but for section 3(c)(5)(C); or an entity
that is deemed not to be an investment
company under section 3 of the Invest-
ment Company Act of 1940 pursuant to
Investment Company Act Rule 3a-7 (17
CFR 270.3a-T7) of the U.S. Securities and
Exchange Commission;

(viii) A commodity pool, a com-
modity pool operator, or a commodity
trading advisor as defined, respec-
tively, in section 1a(10), la(1l), and
1la(12) of the Commodity Exchange Act
of 1936 (7 U.S.C. 1a(10), 1la(ll), and
1a(12)); a floor broker, a floor trader, or
introducing broker as defined, respec-
tively, in 1a(22), 1a(23) and 1a(31) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(22), 1a(23), and 1a(31)); or a fu-
tures commission merchant as defined
in 1a(28) of the Commodity Exchange
Act of 1936 (7 U.S.C. 1a(28));

(ix) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974 (29
U.S.C. 1002);

(x) An entity that is organized as an
insurance company, primarily engaged
in writing insurance or reinsuring risks
underwritten by insurance companies,
or is subject to supervision as such by
a State insurance regulator or foreign
insurance regulator;

(xi) An entity, person or arrangement
that is, or holds itself out as being, an
entity, person, or arrangement that
raises money from investors, accepts
money from clients, or uses its own
money primarily for the purpose of in-
vesting or trading or facilitating the
investing or trading in loans, securi-
ties, swaps, funds or other assets for re-
sale or other disposition or otherwise
trading in loans, securities, swaps,
funds or other assets; or

(xii) An entity that would be a finan-
cial end user described in paragraph (1)
of this definition or a swap entity, if it
were organized under the laws of the
United States or any State thereof.
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(2) The term ‘‘financial end user”
does not include any counterparty that
is:

(i) A sovereign entity;

(ii) A multilateral development bank;

(iii) The Bank for International Set-
tlements;

(iv) An entity that is exempt from
the definition of financial entity pursu-
ant to section 2(h)(7)(C)(iii) of the Com-
modity Exchange Act of 1936 (7 U.S.C.
2(h)(7)(C)(iii)) and implementing regu-
lations; or

(v) An affiliate that qualifies for the
exemption from clearing pursuant to
section 2(h)(7)(D) of the Commodity
Exchange Act of 1936 (7 TU.S.C.
2(h)(7)(D)) or section 3C(g)(4) of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78¢c-3(g)(4)) and implementing regula-
tions.

Foreign bank means an organization
that is organized under the laws of a
foreign country and that engages di-
rectly in the business of banking out-
side the United States.

Foreign exchange forward has the
meaning specified in section 1la(24) of
the Commodity Exchange Act of 1936 (7
U.S.C. 1a(24)).

Foreign exchange swap has the mean-
ing specified in section 1a(25) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(25)).

Initial margin means the collateral as
calculated in accordance with §45.8
that is posted or collected in connec-
tion with a non-cleared swap or non-
cleared security-based swap.

Initial  margin  collection
means:

(1) In the case of a covered swap enti-
ty that does not use an initial margin
model, the amount of initial margin
with respect to a non-cleared swap or
non-cleared security-based swap that is
required under appendix A of this part;
and

(2) In the case of a covered swap enti-
ty that uses an initial margin model
pursuant to §45.8, the amount of initial
margin with respect to a non-cleared
swap or non-cleared security-based
swap that is required under the initial
margin model.

Initial margin model means an inter-
nal risk management model that:

(1) Has been developed and designed
to identify an appropriate, risk-based

amount

12 CFR Ch. | (1-1-23 Edition)

amount of initial margin that the cov-
ered swap entity must collect with re-
spect to one or more non-cleared swaps
or non-cleared security-based swaps to
which the covered swap entity is a
party; and

(2) Has been approved by the OCC
pursuant to §45.8.

Initial margin threshold amount means
an aggregate credit exposure of $50 mil-
lion resulting from all non-cleared
swaps and non-cleared security-based
swaps between a covered swap entity
and its affiliates, and a counterparty
and its affiliates. For purposes of this
calculation, an entity shall not count a
swap or security-based swap that is ex-
empt pursuant to §45.1(d).

Major currency means:

(1) United States Dollar (USD);

(2) Canadian Dollar (CAD);

(3) Euro (EUR);

(4) United Kingdom Pound (GBP);

(5) Japanese Yen (JPY);

(6) Swiss Franc (CHF);

(7) New Zealand Dollar (NZD);

(8) Australian Dollar (AUD);

(9) Swedish Kronor (SEK);

(10) Danish Kroner (DKK);

(11) Norwegian Krone (NOK); or

(12) Any other currency as deter-
mined by the OCC.

Margin means initial margin and var-
iation margin.

Market intermediary means a securi-
ties holding company; a broker or deal-
er; a futures commission merchant as
defined in 1a(28) of the Commodity Ex-
change Act of 1936 (7 U.S.C. 1a(28)); a
swap dealer as defined in section 1a(49)
of the Commodity Exchange Act of 1936
(7 U.S.C. 1a(49)); or a security-based
swap dealer as defined in section
3(a)(71) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(71)).

Material swaps exposure for an entity
means that an entity and its affiliates
have an average daily aggregate no-
tional amount of non-cleared swaps,
non-cleared security-based swaps, for-
eign exchange forwards, and foreign ex-
change swaps with all counterparties
for June, July, and August of the pre-
vious calendar year that exceeds $8 bil-
lion, where such amount is calculated
only for business days. An entity shall
count the average daily aggregate no-
tional amount of a non-cleared swap, a
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non-cleared security-based swap, a for-
eign exchange forward or a foreign ex-
change swap between the entity and an
affiliate only one time. For purposes of
this calculation, an entity shall not
count a swap or security-based swap
that is exempt pursuant to §45.1(d).

Multilateral development bank means
the International Bank for Reconstruc-
tion and Development, the Multilateral
Investment Guarantee Agency, the
International Finance Corporation, the
Inter-American Development Bank,
the Asian Development Bank, the Afri-
can Development Bank, the European
Bank for Reconstruction and Develop-
ment, the European Investment Bank,
the European Investment Fund, the
Nordic Investment Bank, the Carib-
bean Development Bank, the Islamic
Development Bank, the Council of Eu-
rope Development Bank, and any other
entity that provides financing for na-
tional or regional development in
which the U.S. government is a share-
holder or contributing member or
which the OCC determines poses com-
parable credit risk.

Non-cleared security-based swap means
a security-based swap that is not, di-
rectly or indirectly, submitted to and
cleared by a clearing agency registered
with the U.S. Securities and Exchange
Commission pursuant to section 17A of
the Securities Exchange Act of 1934 (15
U.S.C. 78g-1) or by a clearing agency
that the U.S. Securities and Exchange
Commission has exempted from reg-
istration by rule or order pursuant to
section 17A of the Securities Exchange
Act of 1934 (15 U.S.C. 78q-1).

Non-cleared swap means a swap that
is not cleared by a derivatives clearing
organization registered with the Com-
modity Futures Trading Commission
pursuant to section 5b(a) of the Com-
modity Exchange Act of 1936 (7 U.S.C.
Ta-1(a)) or by a clearing organization
that the Commodity Futures Trading
Commission has exempted from reg-
istration by rule or order pursuant to
section 5b(h) of the Commodity Ex-
change Act of 1936 (7 U.S.C. 7a-1(h)).

Prudential regulator has the meaning
specified in section 1a(39) of the Com-
modity Exchange Act of 1936 (7 U.S.C.
1a(39)).

Savings and loan holding company has
the meaning specified in section 10(n)

§45.2

of the Home Owners’ Loan Act (12
U.S.C. 1467a(n)).

Securities holding company has the
meaning specified in section 618 of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (12 U.S.C.
1850a.).

Security-based swap has the meaning
specified in section 3(a)(68) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78c(a)(68)).

Sovereign entity means a central gov-
ernment (including the U.S. govern-
ment) or an agency, department, min-
istry, or central bank of a central gov-
ernment.

State means any State, common-
wealth, territory, or possession of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Commonwealth of the Northern
Mariana Islands, American Samoa,
Guam, or the United States Virgin Is-
lands.

Subsidiary. A company is a subsidiary
of another company if:

(1) The company is consolidated by
the other company on financial state-
ments prepared in accordance with
U.S. Generally Accepted Accounting
Principles, the International Financial
Reporting Standards, or other similar
standards;

(2) For a company that is not subject
to such principles or standards, if con-
solidation as described in paragraph (1)
of this definition would have occurred
if such principles or standards had ap-
plied; or

(3) The OCC has determined that the
company is a subsidiary of another
company, based on OCC’s conclusion
that either company provides signifi-
cant support to, or is materially sub-
ject to the risks of loss of, the other
company.

Swap has the meaning specified in
section 1a(47) of the Commodity Ex-
change Act of 1936 (7 U.S.C. 1a(47)).

Swap entity means a person that is
registered with the Commodity Fu-
tures Trading Commission as a swap
dealer or major swap participant pur-
suant to the Commodity Exchange Act
of 1936 (7 U.S.C. 1 et seq.), or a person
that is registered with the U.S. Securi-
ties and Exchange Commission as a se-
curity-based swap dealer or a major se-
curity-based swap participant pursuant
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to the Securities Exchange Act of 1934
(15 U.S.C. 78a et seq.).

U.S. Government-sponsored enterprise
means an entity established or char-
tered by the U.S. government to serve
public purposes specified by federal
statute but whose debt obligations are
not explicitly guaranteed by the full
faith and credit of the U.S. govern-
ment.

Variation margin means collateral
provided by one Dparty to its
counterparty to meet the performance
of its obligations under one or more
non-cleared swaps or non-cleared secu-
rity-based swaps between the parties as
a result of a change in value of such ob-
ligations since the last time such col-
lateral was provided.

Variation margin amount means the
cumulative mark-to-market change in
value to a covered swap entity of a
non-cleared swap or non-cleared secu-
rity-based swap, as measured from the
date it is entered into (or, in the case
of a non-cleared swap or non-cleared
security-based swap that has a positive
or negative value to a covered swap en-
tity on the date it is entered into, such
positive or negative value plus any cu-
mulative mark-to-market change in
value to the covered swap entity of a
non-cleared swap or non-cleared secu-
rity-based swap after such date), less
the value of all variation margin pre-
viously collected, plus the value of all
variation margin previously posted
with respect to such non-cleared swap
or non-cleared security-based swap.

[80 FR 74898, 74910, Nov. 30, 2015, as amended
at 80 FR 74911, Nov. 30, 2015; 83 FR 50811, Oct.
10, 2018]

§45.3 Initial margin.

(a) Collection of margin. A covered
swap entity shall collect initial margin
with respect to any non-cleared swap
or non-cleared security-based swap
from a counterparty that is a financial
end user with material swaps exposure
or that is a swap entity in an amount
that is no less than the greater of:

(1) Zero; or

(2) The initial margin collection
amount for such non-cleared swap or
non-cleared security-based swap less
the initial margin threshold amount
(not including any portion of the ini-
tial margin threshold amount already

12 CFR Ch. | (1-1-23 Edition)

applied by the covered swap entity or
its affiliates to other non-cleared swaps
or non-cleared security-based swaps
with the counterparty or its affiliates),
as applicable.

(b) Posting of margin. A covered swap
entity shall post initial margin with
respect to any non-cleared swap or
non-cleared security-based swap to a
counterparty that is a financial end
user with material swaps exposure.
Such initial margin shall be in an
amount at least as large as the covered
swap entity would be required to col-
lect under paragraph (a) of this section
if it were 1in the place of the
counterparty.

(c) Timing. A covered swap entity
shall comply with the initial margin
requirements described in paragraphs
(a) and (b) of this section on each busi-
ness day, for a period beginning on or
before the business day following the
day of execution and ending on the
date the non-cleared swap or non-
cleared security-based swap terminates
or expires.

(d) Other counterparties. A covered
swap entity is not required to collect
or post initial margin with respect to
any non-cleared swap or non-cleared
security-based swap described in
§45.1(d). For any other non-cleared
swap or non-cleared security-based
swap between a covered swap entity
and a counterparty that is neither a fi-
nancial end user with a material swaps
exposure nor a swap entity, the covered
swap entity shall collect initial margin
at such times and in such forms and
such amounts (if any), that the covered
swap entity determines appropriately
addresses the credit risk posed by the
counterparty and the risks of such non-
cleared swap or non-cleared security-
based swap.

§45.4 Variation margin.

(a) General. After the date on which a
covered swap entity enters into a non-
cleared swap or non-cleared security-
based swap with a swap entity or finan-
cial end user, the covered swap entity
shall collect variation margin equal to
the variation margin amount from the
counterparty to such non-cleared swap
or non-cleared security-based swap
when the amount is positive and post
variation margin equal to the variation
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margin amount to the counterparty to
such non-cleared swap or non-cleared
security-based swap when the amount
is negative.

(b) Timing. A covered swap entity
shall comply with the variation margin
requirements described in paragraph
(a) of this section on each business day,
for a period beginning on or before the
business day following the day of exe-
cution and ending on the date the non-
cleared swap or non-cleared security
based swap terminates or expires.

(c) Other counterparties. A covered
swap entity is not required to collect
or post variation margin with respect
to any non-cleared swap or non-cleared
security-based swap described in
§45.1(d). For any other non-cleared
swap or non-cleared security-based
swap between a covered swap entity
and a counterparty that is neither a fi-
nancial end user nor a swap entity, the
covered swap entity shall collect vari-
ation margin at such times and in such
forms and such amounts (if any), that
the covered swap entity determines ap-
propriately addresses the credit risk
posed by the counterparty and the
risks of such non-cleared swap or non-
cleared security-based swap.

§45.5 Netting arrangements, minimum
transfer amount, and satisfaction of
collecting and posting require-
ments.

(a) Netting arrangements. (1) For pur-
poses of calculating and complying
with the initial margin requirements of
§45.3 using an initial margin model as
described in §45.8, or with the variation
margin requirements of §45.4, a covered
swap entity may net non-cleared swaps
or non-cleared security-based swaps in
accordance with this subsection.

(2) To the extent that one or more
non-cleared swaps or non-cleared secu-
rity-based swaps are executed pursuant
to an eligible master netting agree-
ment between a covered swap entity
and its counterparty that is a swap en-
tity or financial end user, a covered
swap entity may calculate and comply
with the applicable requirements of
this part on an aggregate net basis
with respect to all non-cleared swaps
and non-cleared security-based swaps
governed by such agreement, subject to
paragraph (a)(3) of this section.

§45.5

(3)(i) Except as permitted in para-
graph (a)(3)(ii) of this section, if an eli-
gible master netting agreement covers
non-cleared swaps and non-cleared se-
curity-based swaps entered into on or
after the applicable compliance date
set forth in §45.1(e) or (g), all the non-
cleared swaps and non-cleared secu-
rity-based swaps covered by that agree-
ment are subject to the requirements
of this part and included in the aggre-
gate netting portfolio for the purposes
of calculating and complying with the
margin requirements of this part.

(ii) An eligible master netting agree-
ment may identify one or more sepa-
rate netting portfolios that independ-
ently meet the requirements in para-
graph (1) of the definition of ‘‘Eligible
master netting agreement’ in §45.2 and
to which collection and posting of mar-
gin applies on an aggregate net basis
separate from and exclusive of any
other non-cleared swaps or non-cleared
security-based swaps covered by the el-
igible master netting agreement. Any
such netting portfolio that contains
any non-cleared swap or non-cleared
security-based swap entered into on or
after the applicable compliance date
set forth in §45.1(e) or (g) is subject to
the requirements of this part. Any such
netting portfolio that contains only
non-cleared swaps or non-cleared secu-
rity-based swaps entered into before
the applicable compliance date is not
subject to the requirements of this
part.

(4) If a covered swap entity cannot
conclude after sufficient legal review
with a well-founded basis that the net-
ting agreement described in this sec-
tion meets the definition of eligible
master netting agreement set forth in
§45.2, the covered swap entity must
treat the non-cleared swaps and non-
cleared security based swaps covered
by the agreement on a gross basis for
the purposes of calculating and com-
plying with the requirements of this
part to collect margin, but the covered
swap entity may net those non-cleared
swaps and non-cleared security-based
swaps in accordance with paragraphs
(a)(1) through (3) of this section for the
purposes of calculating and complying
with the requirements of this part to
post margin.
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(b) Minimum transfer amount. Not-
withstanding §45.3 or §45.4, a covered
swap entity is not required to collect
or post margin pursuant to this part
with respect to a particular
counterparty unless and until the com-
bined amount of initial margin and
variation margin that is required pur-
suant to this part to be collected or
posted and that has not yet been col-
lected or posted with respect to the
counterparty is greater than $500,000.

(c) Satisfaction of collecting and post-
ing requirements. A covered swap entity
shall not be deemed to have violated
its obligation to collect or post margin
from or to a counterparty under §45.3,
§45.4, or §45.6(e) if:

(1) The counterparty has refused or
otherwise failed to provide or accept
the required margin to or from the cov-
ered swap entity; and

(2) The covered swap entity has:

(i) Made the necessary efforts to col-
lect or post the required margin, in-
cluding the timely initiation and con-
tinued pursuit of formal dispute resolu-
tion mechanisms, or has otherwise
demonstrated upon request to the sat-
isfaction of the OCC that it has made
appropriate efforts to collect or post
the required margin; or

(ii) Commenced termination of the
non-cleared swap or non-cleared secu-
rity-based swap with the counterparty
promptly following the applicable cure
period and notification requirements.

§45.6 Eligible collateral.

(a) Non-cleared swaps and non-cleared
security-based swaps with a swap entity.
For a non-cleared swap or non-cleared
security-based swap with a swap enti-
ty, a covered swap entity shall collect
initial margin and variation margin re-
quired pursuant to this part solely in
the form of the following types of col-
lateral:

(1) Immediately available cash funds
that are denominated in:

(i) U.S. dollars or another major cur-
rency; or

(ii) The currency of settlement for
the non-cleared swap or non-cleared se-
curity-based swap;

(2) With respect to initial margin
only:

(1) A security that is issued by, or un-
conditionally guaranteed as to the

12 CFR Ch. | (1-1-23 Edition)

timely payment of principal and inter-
est by, the U.S. Department of the
Treasury;

(ii) A security that is issued by, or
unconditionally guaranteed as to the
timely payment of principal and inter-
est by, a U.S. government agency
(other than the U.S. Department of
Treasury) whose obligations are fully
guaranteed by the full faith and credit
of the United States government;

(iii) A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the European
Central Bank or a sovereign entity
that is assigned no higher than a 20
percent risk weight under the capital
rules applicable to the covered swap
entity as set forth in §45.12;

(iv) A publicly traded debt security
issued by, or an asset-backed security
fully guaranteed as to the payment of
principal and interest by, a U.S. Gov-
ernment-sponsored enterprise that is
operating with capital support or an-
other form of direct financial assist-
ance received from the U.S. govern-
ment that enables the repayments of
the U.S. Government-sponsored enter-
prise’s eligible securities;

(v) A publicly traded debt security
that meets the terms of 12 CFR part 1
and is issued by a U.S. Government-
sponsored enterprise not operating
with capital support or another form of
direct financial assistance from the
U.S. government, and is not an asset-
backed security;

(vi) A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the Bank for
International Settlements, the Inter-
national Monetary Fund, or a multilat-
eral development bank;

(vii) A security solely in the form of:

(A) Publicly traded debt not other-
wise described in paragraph (a)(2) of
this section that meets the terms of 12
CFR part 1 and is not an asset-backed
security;

(B) Publicly traded common equity
that is included in:

(I) The Standard & Poor’s Composite
1500 Index or any other similar index of
liquid and readily marketable equity
securities as determined by the OCC; or

(2) An index that a covered swap enti-
ty’s supervisor in a foreign jurisdiction
recognizes for purposes of including
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publicly traded common equity as ini-
tial margin under applicable regu-
latory policy, if held in that foreign ju-
risdiction;

(viii) Securities in the form of re-
deemable securities in a pooled invest-
ment fund representing the security-
holder’s proportional interest in the
fund’s net assets and that are issued
and redeemed only on the basis of the
market value of the fund’s net assets
prepared each business day after the
security-holder makes its investment
commitment or redemption request to
the fund, if:

(A) The fund’s investments are lim-
ited to the following:

(I) Securities that are issued by, or
unconditionally guaranteed as to the
timely payment of principal and inter-
est by, the U.S. Department of the
Treasury, and immediately-available
cash funds denominated in U.S. dollars;
or

(2) Securities denominated in a com-
mon currency and issued by, or fully
guaranteed as to the payment of prin-
cipal and interest by, the European
Central Bank or a sovereign entity
that is assigned no higher than a 20
percent risk weight under the capital
rules applicable to the covered swap
entity as set forth in §45.12, and imme-
diately-available cash funds denomi-
nated in the same currency; and

(B) Assets of the fund may not be
transferred through securities lending,
securities borrowing, repurchase agree-
ments, reverse repurchase agreements,
or other means that involve the fund
having rights to acquire the same or
similar assets from the transferee; or

(ix) Gold.

(b) Non-cleared swaps and non-cleared
security-based swaps with a financial end
user. For a non-cleared swap or non-
cleared security-based swap with a fi-
nancial end user, a covered swap entity
shall collect and post initial margin
and variation margin required pursu-
ant to this part solely in the form of
the following types of collateral:

(1) Immediately available cash funds
that are denominated in:

(i) U.S. dollars or another major cur-
rency; or

(ii) The currency of settlement for
the non-cleared swap or non-cleared se-
curity-based swap;

§45.6

(2) A security that is issued by, or un-
conditionally guaranteed as to the
timely payment of principal and inter-
est by, the U.S. Department of the
Treasury;

(3) A security that is issued by, or un-
conditionally guaranteed as to the
timely payment of principal and inter-
est by, a U.S. government agency
(other than the U.S. Department of
Treasury) whose obligations are fully
guaranteed by the full faith and credit
of the United States government;

(4) A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the European
Central Bank or a sovereign entity
that is assigned no higher than a 20
percent risk weight under the capital
rules applicable to the covered swap
entity as set forth in §45.12;

(5) A publicly traded debt security
issued by, or an asset-backed security
fully guaranteed as to the payment of
principal and interest by, a U.S. Gov-
ernment-sponsored enterprise that is
operating with capital support or an-
other form of direct financial assist-
ance received from the U.S. govern-
ment that enables the repayments of
the U.S. Government-sponsored enter-
prise’s eligible securities;

(6) A publicly traded debt security
that meets the terms of 12 CFR part 1
and is issued by a U.S. Government-
sponsored enterprise not operating
with capital support or another form of
direct financial assistance from the
U.S. government, and is not an asset-
backed security;

(7) A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the Bank for
International Settlements, the Inter-
national Monetary Fund, or a multilat-
eral development bank;

(8) A security solely in the form of:

(i) Publicly traded debt not otherwise
described in this paragraph (b) that
meets the terms of 12 CFR part 1 and is
not an asset-backed security;

(ii) Publicly traded common equity
that is included in:

(A) The Standard & Poor’s Composite
1500 Index or any other similar index of
liquid and readily marketable equity
securities as determined by the OCC; or
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(B) An index that a covered swap en-
tity’s supervisor in a foreign jurisdic-
tion recognizes for purposes of includ-
ing publicly traded common equity as
initial margin under applicable regu-
latory policy, if held in that foreign ju-
risdiction;

(9) Securities in the form of redeem-
able securities in a pooled investment
fund representing the security-holder’s
proportional interest in the fund’s net
assets and that are issued and re-
deemed only on the basis of the market
value of the fund’s net assets prepared
each business day after the security-
holder makes its investment commit-
ment or redemption request to the
fund, if:

(i) The fund’s investments are lim-
ited to the following:

(A) Securities that are issued by, or
unconditionally guaranteed as to the
timely payment of principal and inter-
est by, the U.S. Department of the
Treasury, and immediately-available
cash funds denominated in U.S. dollars;
or

(B) Securities denominated in a com-
mon currency and issued by, or fully
guaranteed as to the payment of prin-
cipal and interest by, the European
Central Bank or a sovereign entity
that is assigned no higher than a 20
percent risk weight under the capital
rules applicable to the covered swap
entity as set forth in §45.12, and imme-
diately-available cash funds denomi-
nated in the same currency; and

(ii) Assets of the fund may not be
transferred through securities lending,
securities borrowing, repurchase agree-
ments, reverse repurchase agreements,
or other means that involve the fund
having rights to acquire the same or
similar assets from the transferee; or

(10) Gold.

(c)(1) The value of any eligible collat-
eral collected or posted to satisfy mar-
gin requirements pursuant to this part
is subject to the sum of the following
discounts, as applicable:

(i) An 8 percent discount for vari-
ation margin collateral denominated in
a currency that is not the currency of
settlement for the non-cleared swap or
non-cleared security-based swap, ex-
cept for immediately available cash
funds denominated in U.S. dollars or
another major currency;

12 CFR Ch. | (1-1-23 Edition)

(ii) An 8 percent discount for initial
margin collateral denominated in a
currency that is not the currency of
settlement for the non-cleared swap or
non-cleared security-based swap, ex-
cept for eligible types of collateral de-
nominated in a single termination cur-
rency designated as payable to the non-
posting counterparty as part of the eli-
gible master netting agreement; and

(iii) For variation and initial margin
non-cash collateral, the discounts de-
scribed in appendix B of this part.

(2) The value of variation margin or
initial margin collateral is computed
as the product of the cash or market
value of the eligible collateral asset
times one minus the applicable dis-
counts pursuant to paragraph (c)(1) of
this section expressed in percentage
terms. The total value of all variation
margin or initial margin collateral is
calculated as the sum of those values
for each eligible collateral asset.

(d) Notwithstanding paragraphs (a)
and (b) of this section, eligible collat-
eral for initial margin and variation
margin required by this part does not
include a security issued by:

(1) The party or an affiliate of the
party pledging such collateral;

(2) A bank holding company, a sav-
ings and loan holding company, a U.S.
intermediate holding company estab-
lished or designated for purposes of
compliance with 12 CFR 252.153, a for-
eign bank, a depository institution, a
market intermediary, a company that
would be any of the foregoing if it were
organized under the laws of the United
States or any State, or an affiliate of
any of the foregoing institutions; or

(3) A nonbank financial institution
supervised by the Board of Governors
of the Federal Reserve System under
Title I of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(12 U.S.C. 5323).

(e) A covered swap entity shall mon-
itor the market value and eligibility of
all collateral collected and posted to
satisfy the minimum initial margin
and minimum variation margin re-
quirements of this part. To the extent
that the market value of such collat-
eral has declined, the covered swap en-
tity shall promptly collect or post such
additional eligible collateral as is nec-
essary to maintain compliance with
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the margin requirements of this part.
To the extent that the collateral is no
longer eligible, the covered swap entity
shall promptly collect or post suffi-
cient eligible replacement collateral to
comply with the margin requirements
of this part.

(f) A covered swap entity may collect
or post initial margin and variation
margin that is required by §45.3(d) or
§45.4(c) or that is not required pursuant
to this part in any form of collateral.

[80 FR 74898, 74910, Nov. 30, 2015, as amended
at 80 FR 74911, Nov. 30, 2015]

§45.7 Segregation of collateral.

(a) A covered swap entity that posts
any collateral other than for variation
margin with respect to a non-cleared
swap or a non-cleared security-based
swap shall require that all funds or
other property other than variation
margin provided by the covered swap
entity be held by one or more
custodians that are not the covered
swap entity or counterparty and not
affiliates of the covered swap entity or
the counterparty.

(b) A covered swap entity that col-
lects initial margin required by §45.3(a)
with respect to a non-cleared swap or a
non-cleared security-based swap shall
require that such initial margin be
held by one or more custodians that
are not the covered swap entity or
counterparty and not affiliates of the
covered swap entity or the
counterparty.

(c) For purposes of paragraphs (a) and
(b) of this section, the custodian must
act pursuant to a custody agreement
that:

(1) Prohibits the custodian from re-
hypothecating, repledging, reusing, or
otherwise transferring (through securi-
ties lending, securities borrowing, re-
purchase agreement, reverse repur-
chase agreement or other means) the
collateral held by the custodian, except
that cash collateral may be held in a
general deposit account with the custo-
dian if the funds in the account are
used to purchase an asset described in
§45.6(a)(2) or (b), such asset is held in
compliance with this §45.7, and such
purchase takes place within a time pe-
riod reasonably necessary to consum-
mate such purchase after the cash col-
lateral is posted as initial margin; and

§45.8

(2) Is a legal, valid, binding, and en-
forceable agreement under the laws of
all relevant jurisdictions, including in
the event of bankruptcy, insolvency, or
a similar proceeding.

(d) Notwithstanding paragraph (c)(1)
of this section, a custody agreement
may permit the posting party to sub-
stitute or direct any reinvestment of
posted collateral held by the custodian,
provided that, with respect to collat-
eral collected by a covered swap entity
pursuant to §45.3(a) or posted by a cov-
ered swap entity pursuant to §45.3(b),
the agreement requires the posting
party to:

(1) Substitute only funds or other
property that would qualify as eligible
collateral under §45.6, and for which
the amount net of applicable discounts
described in appendix B of this part
would be sufficient to meet the re-
quirements of §45.3; and

(2) Direct reinvestment of funds only
in assets that would qualify as eligible
collateral under §45.6, and for which
the amount net of applicable discounts
described in appendix B of this part
would be sufficient to meet the re-
quirements of §45.3.

§45.8 Initial margin models and stand-
ardized amounts.

(a) Standardiced amounts. Unless a
covered swap entity’s initial margin
model conforms to the requirements of
this section, the covered swap entity
shall calculate the amount of initial
margin required to be collected or
posted for one or more non-cleared
swaps or non-cleared security-based
swaps with a given counterparty pursu-
ant to §45.3 on a daily basis pursuant
to appendix A of this part.

(b) Use of initial margin models. A cov-
ered swap entity may calculate the
amount of initial margin required to be
collected or posted for one or more
non-cleared swaps or non-cleared secu-
rity-based swaps with a given
counterparty pursuant to §45.3 on a
daily basis using an initial margin
model only if the initial margin model
meets the requirements of this section.

(¢) Requirements for initial margin
model. (1) A covered swap entity must
obtain the prior written approval of
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the OCC before using any initial mar-
gin model to calculate the initial mar-
gin required in this part.

(2) A covered swap entity must dem-
onstrate that the initial margin model
satisfies all of the requirements of this
section on an ongoing basis.

(3) A covered swap entity must notify
the OCC in writing 60 days prior to:

(i) Extending the use of an initial
margin model that the OCC has ap-
proved under this section to an addi-
tional product type;

(ii) Making any change to any initial
margin model approved by the OCC
under this section that would result in
a material change in the covered swap
entity’s assessment of initial margin
requirements; or

(iii) Making any material change to
modeling assumptions used by the ini-
tial margin model.

(4) The OCC may rescind its approval
of the use of any initial margin model,
in whole or in part, or may impose ad-
ditional conditions or requirements if
the OCC determines, in its sole discre-
tion, that the initial margin model no
longer complies with this section.

(d) Quantitative requirements. (1) The
covered swap entity’s initial margin
model must calculate an amount of ini-
tial margin that is equal to the poten-
tial future exposure of the non-cleared
swap, non-cleared security-based swap
or netting portfolio of non-cleared
swaps or mnon-cleared security-based
swaps covered by an eligible master
netting agreement. Potential future
exposure is an estimate of the one-
tailed 99 percent confidence interval
for an increase in the value of the non-
cleared swap, non-cleared security-
based swap or netting portfolio of non-
cleared swaps or non-cleared security-
based swaps due to an instantaneous
price shock that is equivalent to a
movement in all material underlying
risk factors, including prices, rates,
and spreads, over a holding period
equal to the shorter of ten business
days or the maturity of the non-cleared
swap, non-cleared security-based swap
or netting portfolio.

(2) All data used to calibrate the ini-
tial margin model must be based on an
equally weighted historical observa-
tion period of at least one year and not
more than five years and must incor-

12 CFR Ch. | (1-1-23 Edition)

porate a period of significant financial
stress for each broad asset class that is
appropriate to the non-cleared swaps
and non-cleared security-based swaps
to which the initial margin model is
applied.

(3) The covered swap entity’s initial
margin model must use risk factors
sufficient to measure all material price
risks inherent in the transactions for
which initial margin is being cal-
culated. The risk categories must in-
clude, but should not be limited to, for-
eign exchange or interest rate risk,
credit risk, equity risk, and commodity
risk, as appropriate. For material expo-
sures in significant currencies and
markets, modeling techniques must
capture spread and basis risk and must
incorporate a sufficient number of seg-
ments of the yield curve to capture dif-
ferences in volatility and imperfect
correlation of rates along the yield
curve.

(4) In the case of a non-cleared cross-
currency swap, the covered swap enti-
ty’s initial margin model need not rec-
ognize any risks or risk factors associ-
ated with the fixed, physically-settled
foreign exchange transaction associ-
ated with the exchange of principal
embedded in the non-cleared cross-cur-
rency swap. The initial margin model
must recognize all material risks and
risk factors associated with all other
payments and cash flows that occur
during the life of the non-cleared cross-
currency swap.

(5) The initial margin model may cal-
culate initial margin for a non-cleared
swap or non-cleared security-based
swap or a netting portfolio of non-
cleared swaps or non-cleared security-
based swaps covered by an eligible
master netting agreement. It may re-
flect offsetting exposures, diversifica-
tion, and other hedging benefits for
non-cleared swaps and non-cleared se-
curity-based swaps that are governed
by the same eligible master netting
agreement by incorporating empirical
correlations within the following broad
risk categories, provided the covered
swap entity validates and dem-
onstrates the reasonableness of its
process for modeling and measuring
hedging benefits: Commodity, credit,
equity, and foreign exchange or inter-
est rate. Empirical correlations under
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an eligible master netting agreement
may be recognized by the initial mar-
gin model within each broad risk cat-
egory, but not across broad risk cat-
egories.

(6) If the initial margin model does
not explicitly reflect offsetting expo-
sures, diversification, and hedging ben-
efits between subsets of non-cleared
swaps or non-cleared security-based
swaps within a broad risk category, the
covered swap entity must calculate an
amount of initial margin separately for
each subset within which such rela-
tionships are explicitly recognized by
the initial margin model. The sum of
the initial margin amounts calculated
for each subset of non-cleared swaps
and non-cleared security-based swaps
within a broad risk category will be
used to determine the aggregate initial
margin due from the counterparty for
the portfolio of non-cleared swaps and
non-cleared security-based swaps with-
in the broad risk category.

(7) The sum of the initial margin
amounts calculated for each broad risk
category will be used to determine the
aggregate initial margin due from the
counterparty.

(8) The initial margin model may not
permit the calculation of any initial
margin collection amount to be offset
by, or otherwise take into account, any
initial margin that may be owed or
otherwise payable by the covered swap
entity to the counterparty.

(9) The initial margin model must in-
clude all material risks arising from
the nonlinear price characteristics of
option positions or positions with em-
bedded optionality and the sensitivity
of the market value of the positions to
changes in the volatility of the under-
lying rates, prices, or other material
risk factors.

(10) The covered swap entity may not
omit any risk factor from the calcula-
tion of its initial margin that the cov-
ered swap entity uses in its initial mar-
gin model unless it has first dem-
onstrated to the satisfaction of the
OCC that such omission is appropriate.

(11) The covered swap entity may not
incorporate any proxy or approxima-
tion used to capture the risks of the
covered swap entity’s non-cleared
swaps or non-cleared security-based
swaps unless it has first demonstrated

§45.8

to the satisfaction of the OCC that
such proxy or approximation is appro-
priate.

(12) The covered swap entity must
have a rigorous and well-defined proc-
ess for re-estimating, re-evaluating,
and updating its internal margin model
to ensure continued applicability and
relevance.

(13) The covered swap entity must re-
view and, as necessary, revise the data
used to calibrate the initial margin
model at least annually, and more fre-
quently as market conditions warrant,
to ensure that the data incorporate a
period of significant financial stress
appropriate to the non-cleared swaps
and non-cleared security-based swaps
to which the initial margin model is
applied.

(14) The level of sophistication of the
initial margin model must be commen-
surate with the complexity of the non-
cleared swaps and non-cleared secu-
rity-based swaps to which it is applied.
In calculating an initial margin collec-
tion amount, the initial margin model
may make use of any of the generally
accepted approaches for modeling the
risk of a single instrument or portfolio
of instruments.

(15) The OCC may in its sole discre-
tion require a covered swap entity
using an initial margin model to col-
lect a greater amount of initial margin
than that determined by the covered
swap entity’s initial margin model if
the OCC determines that the additional
collateral is appropriate due to the na-
ture, structure, or characteristics of
the covered swap entity’s trans-
action(s), or is commensurate with the
risks associated with the trans-
action(s).

(e) Periodic review. A covered swap en-
tity must periodically, but no less fre-
quently than annually, review its ini-
tial margin model in light of develop-
ments in financial markets and mod-
eling technologies, and enhance the
initial margin model as appropriate to
ensure that the initial margin model
continues to meet the requirements for
approval in this section.

(f) Control, oversight, and wvalidation
mechanisms. (1) The covered swap enti-
ty must maintain a risk control unit

815

19:17 Aug 25, 2023 Jkt 259035 PO 00000 Frm 00825 Fmt8010 Sfmt8010 Q:\12\12V1.TXT PC31



aworley on LAPBHBH6L3 with DISTILLER

VerDate Sep<11>2014

§45.9

that reports directly to senior manage-
ment and is independent from the busi-
ness trading units.

(2) The covered swap entity’s risk
control unit must validate its initial
margin model prior to implementation
and on an ongoing basis. The covered
swap entity’s validation process must
be independent of the development, im-
plementation, and operation of the ini-
tial margin model, or the validation
process must be subject to an inde-
pendent review of its adequacy and ef-
fectiveness. The validation process
must include:

(i) An evaluation of the conceptual
soundness of (including developmental
evidence supporting) the initial margin
model;

(ii) An ongoing monitoring process
that includes verification of processes
and benchmarking by comparing the
covered swap entity’s initial margin
model outputs (estimation of initial
margin) with relevant alternative in-
ternal and external data sources or es-
timation techniques. The benchmark(s)
must address the chosen model’s limi-
tations. When applicable, the covered
swap entity should consider bench-
marks that allow for non-normal dis-
tributions such as historical and Monte
Carlo simulations. When applicable,
validation shall include benchmarking
against observable margin standards to
ensure that the initial margin required
is not less than what a derivatives
clearing organization or a clearing
agency would require for similar
cleared transactions; and

(iii) An outcomes analysis process
that includes backtesting the initial
margin model. This analysis must rec-
ognize and compensate for the chal-
lenges inherent in back-testing over
periods that do not contain significant
financial stress.

(3) If the validation process reveals
any material problems with the initial
margin model, the covered swap entity
must promptly notify the OCC of the
problems, describe to the OCC any re-
medial actions being taken, and adjust
the initial margin model to ensure an
appropriately conservative amount of
required initial margin is being cal-
culated.

(4) The covered swap entity must
have an internal audit function inde-

12 CFR Ch. | (1-1-23 Edition)

pendent of business-line management
and the risk control unit that at least
annually assesses the effectiveness of
the controls supporting the covered
swap entity’s initial margin model
measurement systems, including the
activities of the business trading units
and risk control unit, compliance with
policies and procedures, and calcula-
tion of the covered swap entity’s initial
margin requirements under this part.
At least annually, the internal audit
function must report its findings to the
covered swap entity’s board of direc-
tors or a committee thereof.

(g) Documentation. The covered swap
entity must adequately document all
material aspects of its initial margin
model, including the management and
valuation of the non-cleared swaps and
non-cleared security-based swaps to
which it applies, the control, oversight,
and validation of the initial margin
model, any review processes and the re-
sults of such processes.

(h) Escalation procedures. The covered
swap entity must adequately document
internal authorization procedures, in-
cluding escalation procedures, that re-
quire review and approval of any
change to the initial margin calcula-
tion under the initial margin model,
demonstrable analysis that any basis
for any such change is consistent with
the requirements of this section, and
independent review of such demon-
strable analysis and approval.

§45.9 Cross-border application of mar-
gin requirements.

(a) Transactions to which this rule does
not apply. The requirements of §§45.3
through 45.8 and §§45.10 through 45.12
shall not apply to any foreign non-
cleared swap or foreign non-cleared se-
curity-based swap of a foreign covered
swap entity.

(b) For purposes of this section, a for-
eign non-cleared swap or foreign non-
cleared security-based swap is any non-
cleared swap or non-cleared security-
based swap with respect to which nei-
ther the counterparty to the foreign
covered swap entity nor any party that
provides a guarantee of either party’s
obligations under the non-cleared swap
or non-cleared security-based swap is:

(1) An entity organized under the
laws of the United States or any State
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(including a U.S. branch, agency, or
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the
United States;

(2) A branch or office of an entity or-
ganized under the laws of the United
States or any State; or

(3) A swap entity that is a subsidiary
of an entity that is organized under the
laws of the United States or any State.

(c) For purposes of this section, a for-
eign covered swap entity is any covered
swap entity that is not:

(1) An entity organized under the
laws of the United States or any State,
including a U.S. branch, agency, or
subsidiary of a foreign bank;

(2) A branch or office of an entity or-
ganized under the laws of the United
States or any State; or

(3) An entity that is a subsidiary of
an entity that is organized under the
laws of the United States or any State.

(d) Transactions for which substituted
compliance determination may apply—1)
Determinations and reliance. For non-
cleared swaps and non-cleared secu-
rity-based swaps entered into by cov-
ered swap entities described in para-
graph (d)(3) of this section, a covered
swap entity may satisfy the provisions
of this part by complying with the for-
eign regulatory framework for non-
cleared swaps and non-cleared secu-
rity-based swaps that the prudential
regulators jointly, conditionally or un-
conditionally, determine by public
order satisfy the corresponding re-
quirements of §§45.3 through 45.8 and
§§45.10 through 45.12.

(2) Standard. In determining whether
to make a determination under para-
graph (d)(1) of this section, the pruden-
tial regulators will consider whether
the requirements of such foreign regu-
latory framework for non-cleared
swaps and non-cleared security-based
swaps applicable to such covered swap
entities are comparable to the other-
wise applicable requirements of this
part and appropriate for the safe and
sound operation of the covered swap
entity, taking into account the risks
associated with non-cleared swaps and
non-cleared security-based swaps.

(3) Covered swap entities eligible for
substituted compliance. A covered swap
entity may rely on a determination

§45.9

under paragraph (d)(1) of this section
only if:

(i) The covered swap entity’s obliga-
tions under the non-cleared swap or
non-cleared security-based swap do not
have a guarantee from:

(A) An entity organized under the
laws of the United States or any State
(other than a U.S. branch or agency of
a foreign bank) or a natural person who
is a resident of the United States; or

(B) A branch or office of an entity or-
ganized under the laws of the United
States or any State; and

(ii) The covered swap entity is:

(A) A foreign covered swap entity;

(B) A U.S. branch or agency of a for-
eign bank; or

(C) An entity that is not organized
under the laws of the United States or
any State and is a subsidiary of a de-
pository institution, Edge corporation,
or agreement corporation.

(4) Compliance with foreign margin col-
lection requirement. A covered swap en-
tity satisfies its requirement to post
initial margin under §45.3(b) by posting
to its counterparty initial margin in
the form and amount, and at such
times, that its counterparty is required
to collect pursuant to a foreign regu-
latory framework, provided that the
counterparty is subject to the foreign
regulatory framework and the pruden-
tial regulators have made a determina-
tion under paragraph (d)(1) of this sec-
tion, unless otherwise stated in that
determination, and the counterparty’s
obligations under the non-cleared swap
or non-cleared security-based swap do
not have a guarantee from:

(i) An entity organized under the
laws of the United States or any State
(including a U.S. branch, agency, or
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the
United States; or

(ii) A branch or office of an entity or-
ganized under the laws of the United
States or any State.

(e) Requests for determinations. (1) A
covered swap entity described in para-
graph (d)(3) of this section may request
that the prudential regulators make a
determination pursuant to this section.
A request for a determination must in-
clude a description of:

(i) The scope and objectives of the
foreign regulatory framework for non-
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cleared swaps and non-cleared secu-
rity-based swaps;

(ii) The specific provisions of the for-
eign regulatory framework for non-
cleared swaps and non-cleared secu-
rity-based swaps that govern:

(A) The scope of transactions cov-
ered;

(B) The determination of the amount
of initial margin and variation margin
required and how that amount is cal-
culated;

(C) The timing of margin require-
ments;

(D) Any documentation
ments;

(E) The forms of eligible collateral;

(F) Any segregation and
rehypothecation requirements; and

(G) The approval process and stand-
ards for models used in calculating ini-
tial margin and variation margin;

(iii) The supervisory compliance pro-
gram and enforcement authority exer-
cised by a foreign financial regulatory
authority or authorities in such sys-
tem to support its oversight of the ap-
plication of the non-cleared swap or
non-cleared security-based swap regu-
latory framework and how that frame-
work applies to the non-cleared swaps
or non-cleared security-based swaps of
the covered swap entity; and

(iv) Any other descriptions and docu-
mentation that the prudential regu-
lators determine are appropriate.

(2) A covered swap entity described in
paragraph (d)(3) of this section may
make a request under this section only
if the non-cleared swap or non-cleared
security-based swap activities of the
covered swap entity are directly super-
vised by the authorities administering
the foreign regulatory framework for
non-cleared swaps and non-cleared se-
curity-based swaps.

(f) Segregation unavailable. Sections
45.3(b) and 45.7 do not apply to a non-
cleared swap or non-cleared security-
based swap entered into by:

(1) A foreign branch of a covered
swap entity that is a depository insti-
tution; or

(2) A covered swap entity that is not
organized under the laws of the United
States or any State and is a subsidiary
of a depository institution, Edge cor-
poration, or agreement corporation, if:

require-

12 CFR Ch. | (1-1-23 Edition)

(i) Inherent limitations in the legal
or operational infrastructure in the
foreign jurisdiction make it impracti-
cable for the covered swap entity and
the counterparty to post any form of
eligible initial margin collateral recog-
nized pursuant to §45.6(b) in compli-
ance with the segregation require-
ments of §45.7;

(i) The covered swap entity is sub-
ject to foreign regulatory restrictions
that require the covered swap entity to
transact in the non-cleared swap or
non-cleared security-based swap with
the counterparty through an establish-
ment within the foreign jurisdiction
and do not accommodate the posting of
collateral for the non-cleared swap or
non-cleared security-based swap out-
side the jurisdiction;

(iii) The counterparty to the non-
cleared swap or non-cleared security-
based swap is not, and the counter-
party’s obligations under the non-
cleared swap or non-cleared security-
based swap do not have a guarantee
from:

(A) An entity organized under the
laws of the United States or any State
(including a U.S. branch, agency, or
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the
United States; or

(B) A branch or office of an entity or-
ganized under the laws of the United
States or any State;

(iv) The covered swap entity collects
initial margin for the non-cleared swap
or non-cleared security-based swap in
accordance with §45.3(a) in the form of
cash pursuant to §45.6(b)(1), and posts
and collects variation margin in ac-
cordance with §45.4(a) in the form of
cash pursuant to §45.6(b)(1); and

(v) The OCC provides the covered
swap entity with prior written ap-
proval for the covered swap entity’s re-
liance on this paragraph (f) for the for-
eign jurisdiction.

(g) Guarantee means an arrangement
pursuant to which one party to a non-
cleared swap or non-cleared security-
based swap has rights of recourse
against a third-party guarantor, with
respect to its counterparty’s obliga-
tions under the non-cleared swap or
non-cleared security-based swap. For
these purposes, a party to a non-
cleared swap or non-cleared security-
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based swap has rights of recourse
against a guarantor if the party has a
conditional or unconditional legally
enforceable right to receive or other-
wise collect, in whole or in part, pay-
ments from the guarantor with respect
to its counterparty’s obligations under
the non-cleared swap or non-cleared se-
curity-based swap. In addition, any ar-
rangement pursuant to which the guar-
antor has a conditional or uncondi-
tional legally enforceable right to re-
ceive or otherwise collect, in whole or
in part, payments from any other third
party guarantor with respect to the
counterparty’s obligations under the
non-cleared swap or non-cleared secu-
rity-based swap, such arrangement will
be deemed a guarantee of the counter-
party’s obligations under the non-
cleared swap or non-cleared security-
based swap by the other guarantor.

(h)(1) A covered swap entity de-
scribed in paragraphs (d)(3)(i) and (ii)
of this section is not subject to the re-
quirements of §45.3(a) or §45.11(a) for
any non-cleared swap or non-cleared
security-based swap executed with an
affiliate of the covered swap entity;
and

(2) For purposes of paragraph (h)(1) of
this section, ‘‘affiliate’” has the same
meaning provided in §45.11(d).

[80 FR 74898, Nov. 30, 2015, as amended at 85
FR 39772, July 1, 2020]

§45.10 Documentation of margin mat-
ters.

A covered swap entity shall execute
trading documentation with each
counterparty that is either a swap en-
tity or financial end user regarding
credit support arrangements that:

(a) Provides the covered swap entity
and its counterparty with the contrac-
tual right to collect and post initial
margin and variation margin in such
amounts, in such form, and under such
circumstances as are required by this
subpart, and at such time as initial
margin or variation margin is required
to be collected or posted under §45.3 or
§45.4, as applicable; and

(b) Specifies:

(1) The methods, procedures, rules,
and inputs for determining the value of
each non-cleared swap or non-cleared
security-based swap for purposes of cal-

§45.11

culating variation margin
ments; and

(2) The procedures by which any dis-
putes concerning the valuation of non-
cleared swaps or non-cleared security-
based swaps, or the valuation of assets
collected or posted as initial margin or
variation margin, may be resolved; and

(c) Describes the methods, proce-
dures, rules, and inputs used to cal-
culate initial margin for non-cleared
swaps and non-cleared security based
swaps entered into between the covered
swap entity and the counterparty.

[80 FR 74898, Nov. 30, 2015, as amended at 85
FR 39772, July 1, 2020]

require-

§45.11 Special rules for affiliates.

(a)(1) A covered swap entity shall cal-
culate on each business day an initial
margin collection amount for each
counterparty that is a swap entity or
financial end user with a material
swaps exposure and an affiliate of the
covered swap entity.

(2) If the aggregate of all initial mar-
gin collection amounts calculated
under paragraph (a)(1) of this section
does not exceed 15 percent of the cov-
ered swap entity’s tier 1 capital, the re-
quirements for a covered swap entity
to collect initial margin under §45.3(a)
do not apply with respect to any non-
cleared swap or non-cleared security-
based swap with a counterparty that is
an affiliate.

(3) On each business day that the ag-
gregate of all initial margin collection
amounts calculated under paragraph
(a)(1) of this section exceeds 15 percent
of the covered swap entity’s tier 1 cap-
ital:

(i) The covered swap entity shall col-
lect initial margin under §45.3(a) for
each additional non-cleared swap and
non-cleared security-based swap exe-
cuted that business day with a
counterparty that is a swap entity or
financial end user with a material
swaps exposure and an affiliate of the
covered swap entity, commencing on
the day after execution and continuing
on a daily basis as required under
§45.3(c), until the earlier of:

(A) The termination date of such
non-cleared swap or non-cleared secu-
rity-based swap, or

(B) The business day on which the ag-
gregate of all initial margin collection
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amounts calculated under §45.11(a)(1)
falls below 15 percent of the covered
swap entity’s tier 1 capital;

(ii) Notwithstanding §45.7(b), to the
extent the covered swap entity collects
initial margin pursuant to paragraph
(a)(3)(1) of this section in the form of
collateral other than cash collateral,
the custodian for such collateral may
be the covered swap entity or an affil-
iate of the covered swap entity;

(4) For purposes of this paragraph (a),
“tier 1 capital” means the sum of com-
mon equity tier 1 capital as defined in
12 CFR 3.20(b) and additional tier 1 cap-
ital as defined in 12 CFR 3.20(c), as re-
ported in the institution’s most recent
Consolidated Reports of Income and
Condition (Call Report); and

(5) If any subsidiary of the covered
swap entity (including a subsidiary de-
scribed in §45.9(h)) executes any non-
cleared swap or non-cleared security-
based swap with any counterparty that
is a swap entity or financial end user
with a material swaps exposure and an
affiliate of the covered swap entity:

(i) The covered swap entity shall
treat such non-cleared swap or secu-
rity-based swap as its own for purposes
of this paragraph (a); and

(ii) If the subsidiary is itself a cov-
ered swap entity, the compliance by its
parent covered swap entity with this
paragraph (a)(b) shall be deemed to es-
tablish the subsidiary’s compliance
with the requirements of this para-
graph (a) and to exempt the subsidiary
from the requirements for a covered
swap entity to collect initial margin
under §45.3(a) from an affiliate.

(b) The requirement for a covered
swap entity to post initial margin
under §45.3(b) does not apply with re-

12 CFR Ch. | (1-1-23 Edition)

spect to any non-cleared swap or non-
cleared security-based swap with a
counterparty that is an affiliate.

(c) Section 45.3(d) shall apply to a
counterparty that is an affiliate in the
same manner as it applies to any
counterparty that is neither a financial
end user without a material swap expo-
sure nor a swap entity.

(d) For purposes of this section:

(1) An affiliate means:

(i) An affiliate as defined in §45.2; or

(ii) Any company that controls, is
controlled by, or is under common con-
trol with the covered swap entity
through the direct or indirect exercise
of controlling influence over the man-
agement or policies of the controlled
company.

(2) A subsidiary means:

(i) A subsidiary as defined in §45.2; or

(ii) Any company that is controlled
by the covered swap entity through the
direct or indirect exercise of control-
ling influence over the management or
policies of the controlled company.

[85 FR 39772, July 1, 2020]

§45.12 Capital.

A covered swap entity shall comply
with:

(a) In the case of a covered swap enti-
ty that is a national bank or Federal
savings association, the minimum cap-
ital requirements as generally provided
12 CFR part 3.

(b) In the case of a covered swap enti-
ty that is a Federal branch or agency
of a foreign bank, the capital adequacy
guidelines applicable as generally pro-
vided under 12 CFR 28.14.

[80 FR 74911, Nov. 30, 2015]

APPENDIX A TO PART 45—STANDARDIZED MINIMUM INITIAL MARGIN REQUIREMENTS
FOR NON-CLEARED SWAPS AND NON—CLEARED SECURITY-BASED SWAPS

TABLE A—STANDARDIZED MINIMUM GROSS INITIAL MARGIN REQUIREMENTS FOR NON-CLEARED
SWAPS AND NON-CLEARED SECURITY-BASED SWAPS!

Gross initial
margin

Asset Class (% of notional

exposure)
Credit: 0-2 year duration ........ 2
Credit: 2-5 year duration 5
Credit: 5+ year duration ......... 10
Commodity .......... 15
Equity 15
Foreign Exchange/Currency ... 6
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TABLE A—STANDARDIZED MINIMUM GROSS INITIAL MARGIN REQUIREMENTS FOR NON-CLEARED
SWAPS AND NON-CLEARED SECURITY-BASED SWAPS'—Continued

Gross initial
margin

Asset Class (% of ngtional

exposure)
Cross Currency Swaps: 0-2 year duration . e ——————— 1
Cross-Currency Swaps: 2-5 year duration 2
Cross-Currency Swaps: 5+ year duration ... 4
Interest Rate: 0-2 year duration 1
Interest Rate: 2-5 year duration 2
Interest Rate: 5+ year duration 4
Other 15

1 The initial margin amount applicable to multiple non-cleared swaps or non-cleared security-based swaps subject to an eligi-
ble master netting agreement that is calculated according to Appendix A will be computed as follows:

Initial Margin=0.4xGross Initial Margin +0.6x NGRxGross Initial Margin

where;

Gross Initial Margin = the sum of the product of each non-cleared swap’s or non-cleared security-based swap’s effective no-
tional amount and the gross initial margin requirement for all non-cleared swaps and non-cleared security-based swaps subject
to the eligible master netting agreement;

and

NGR = the net-to-gross ratio (that is, the ratio of the net current replacement cost to the gross current replacement cost). In
calculating NGR, the gross current replacement cost equals the sum of the replacement cost for each non-cleared swap and
non-cleared security-based swap subject to the eligible master netting agreement for which the cost is positive. The net current
replacement cost equals the total replacement cost for all non-cleared swaps and non-cleared security-based swaps subject to
the eligible master netting agreement. In cases where the gross replacement cost is zero, the NGR should be set to 1.0.

APPENDIX B TO PART 45—MARGIN VALUES FOR ELIGIBLE NONCASH MARGIN
COLLATERAL.

TABLE B—MARGIN VALUES FOR ELIGIBLE NONCASH MARGIN COLLATERAL

Asset class Discount (%)
Eligible government and related (e.g., central bank, multilateral development bank, GSE securities identified in
§45.6(a)(2)(iv) or (b)(5) debt: residual maturity less than one-year ............... 0.5
Eligible government and related (e.g., central bank, multilateral development bank, GSE securmes |dentn‘|ed in
§45.6(a)(2)(iv) or (b)(5) debt: residual maturity between one and five years 2.0

Eligible government and related (e.g., central bank, multilateral development bank, GSE securmes |dent|f|ed in
§45.6(a)(2)(iv) or (b)(5) debt: residual maturity greater than five years ........

Eligible GSE debt securities not identified in § 45.6(a)(2)(iv) or (b)(5): residual maturity Iess than one- year ......... 1.0
Eligible GSE debt securities not identified in §45.6(a)(2)(iv) or (b)(5): residual maturity between one and five

years: ........... 4.0
Eligible GSE debt securities not |dent|f|ed in §45.6(a; )(2)(iv) or (b)(5): residual maturity greater than five years: 8.0
Other eligible publicly traded debt: residual maturity less than one-year 1.0
Other eligible publicly traded debt: residual maturity between one and five years . 4.0
Other eligible publicly traded debt: residual maturity greater than five years .. 8.0
Equities included in S&P 500 or related index . 15.0
Equities included in S&P 1500 Composne or related mdex but not S&P 500 or related mdex ............... . 25.0
Gold . . 15.0

1 The discount to be applied to an eligible investment fund is the weighted average discount on all assets within the eligible in-
vestment fund at the end of the prior month. The weights to be applied in the weighted average should be calculated as a frac-
tion of the fund’s total market value that is invested in each asset with a given discount amount. As an example, an eligible in-
vestment fund that is comprised solely of $100 of 91 day Treasury bills and $100 of 3 year US Treasury bonds would receive a
discount of (100/200)*0.5+(100/200)*2.0=(0.5)*0.5+(0.5)*2.0=1.25 percent.

PART 46—STRESS TESTING AUTHORITY: 12 TU.S.C. 93a; 1463(a)(2);
5365(1)(2); and 5412(b)(2)(B).
Sec. SOURCE: 77 FR 61246, Oct. 9, 2012, unless
46.1 Authority and purpose. otherwise noted.
46.2 Definitions.
46.3 Applicability. §46.1 Authority and purpose.
46.4 Reservation of authority. .
46.5 Stress testing. (a) Authority. 12 U.S.C. 93a; 12 U.S.C.
46.6 Stress test methodologies and prac- 1463(a)(2); 12 U.S.C. 5365(i)(2); 12 U.S.C.
tices. 5412(b)(2)(B).

46.7 Reports to the Office of the Comp-
troller of the Currency and the Federal
Reserve Board.

46.8 Publication of disclosures.
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