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§34.84

§34.84 [Reserved]

§34.85 Appraisal requirements.

(a) General. (1) Upon transfer to
OREO, a national bank or Federal sav-
ings association shall substantiate the
parcel’s market value by obtaining ei-
ther:

(i) An appraisal in accordance with
subpart C of this part; or

(ii) An appropriate evaluation when
the recorded investment amount is
equal to or less than the threshold
amount in subpart C of this part.

(2) A national bank or Federal sav-
ings association shall develop a pru-
dent real estate collateral evaluation
policy that allows the bank or savings
association to monitor the value of
each parcel of OREO in a manner con-
sistent with prudent banking practice.

(b) Exception. If a national bank or
Federal savings association has a valid
appraisal or an appropriate evaluation
obtained in connection with a real es-
tate loan and in accordance with sub-
part C of this part, then the bank or
savings association need not obtain an-
other appraisal or evaluation when it
acquires ownership of the property.

(c) Sales of OREO. A national bank or
Federal savings association need not
obtain a new appraisal or evaluation
when selling OREO if the sale is con-
summated based on a valid appraisal or
an appropriate evaluation.

[61 FR 11301, Mar. 20, 1996, as amended at 84
FR 56375, Oct. 22, 2019]

§34.86 OREO expenditures and notifi-
cation.

(a) Operating expenditures. A national
bank or Federal savings association
may pay operating expenses on OREO,
including taxes, insurance, utilities,
and maintenance, that are reasonable
and consistent with safe and sound
banking practices.

(b) Business expenditures. A national
bank or Federal savings association
may pay expenses for OREO that in-
cludes the operation of a business, pro-
vided the expenses are:

(1) Reasonably calculated to reduce
any shortfall between the property’s
market value and the recorded invest-
ment amount; and

(2) Consistent with safe and sound
banking practices.

12 CFR Ch. | (1-1-23 Edition)

(c) Additional expenditures. For OREO
that is a development or improvement
project, a national bank or Federal
savings association may make ad-
vances to complete the project if the
advances are:

(1) Reasonably calculated to reduce
any shortfall between the property’s
market value and the recorded invest-
ment amount;

(2) Not made for the purpose of specu-
lation in real estate; and

(3) Consistent with safe and sound
banking practices.

(d) Notification procedures for addi-
tional expenditures. (1) A national bank
or Federal savings association shall no-
tify the appropriate supervisory office
at least 30 days before implementing a
development or improvement plan for
OREO when the sum of the plan’s esti-
mated cost and the bank’s or savings
association’s current recorded invest-
ment amount (including any unpaid
prior liens on the property) exceeds 10
percent of the bank’s or savings asso-
ciation’s total equity capital on its
most recent report of condition. A na-
tional bank or Federal savings associa-
tion need notify the OCC under this
paragraph (d)(1) only once.

(2) The required notification must
demonstrate that the additional ex-
penditure is consistent with the condi-
tions and limitations in paragraph (c)
of this section.

(3) Unless informed otherwise, the
national bank or Federal savings asso-
ciation may implement the proposed
plan on the thirty-first day (or sooner,
if notified by the OCC) following re-
ceipt by the OCC of the notification,
subject to any conditions imposed by
the OCC.

[84 FR 56375, Oct. 22, 2019]
Subpart F [Reserved]

Subpart G—Appraisals for Higher-
Priced Mortgage Loans

SOURCE: 78 FR 10432, Feb. 13, 2013, unless
otherwise noted.
§34.201 Authority, purpose and scope.

(a) Authority. This subpart is issued
by the Office of the Comptroller of the
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(b) Purpose. The OCC adopts this sub- ()
part pursuant to the requirements of
section 129H of the Truth in Lending
Act (15 U.S.C. 1639h) which pr‘ovides in 12 CFR 10262(&)(17)
that a creditor, including a national (c) Higher-priced mortgage loan has
bank or operating subsidiary, a Federal the same meaning as in 12 CFR
branch or agency or a Federal savings 1026.35(a)(1).
association or operating subsidiary, () Reverse mortgage has the same
may not extend credit in the form of a meaning as in 12 CFR 1026.33(a).
higher-risk mortgage without com-
plying with the requirements of section [78 FR 10432, Feb. 13, 2013, as amended at 78
129H of the Truth in Lending Act (15 FR 78579, Dec. 26, 2013]
U.S.C. 1639h) and this subpart G. The
definition of a higher-risk mortgage in
section 129H is consistent with the defi-
nition of a higher-priced mortgage loan
under Regulation Z, 12 CFR part 1026.
Specifically, 12 CFR 1026.35 defines a
higher-priced mortgage 1loan as a
closed-end consumer credit transaction
secured by the consumer’s principal
dwelling with an annual percentage
rate that exceeds the average prime
offer rate for a comparable transaction
as of the date the interest rate is set:

(1) By 1.5 or more percentage points,
for a loan secured by a first lien with a
principal obligation at consummation
that does not exceed the limit in effect
as of the date the transaction’s inter-
est rate is set for the maximum prin-
cipal obligation eligible for purchase
by Freddie Mac;

(2) By 2.5 or more percentage points,
for a loan secured by a first lien with a
principal obligation at consummation
that exceeds the limit in effect as of
the date the transaction’s interest rate
is set for the maximum principal obli-
gation eligible for purchase by Freddie
Mac; or

(3) By 3.5 or more percentage points,
for a loan secured by a subordinate
lien.

(c) Scope. This subpart applies to
higher-priced mortgage loan trans-
actions entered into by national banks
and their operating subsidiaries, Fed-
eral branches and agencies and Federal
savings associations and operating sub-

Consummation has the
meaning as in 12 CFR 1026.2(a)(13).
(b) Creditor has the same meaning as

same

§34.203 Appraisals for higher-priced
mortgage loans.

(a) Definitions. For purposes of this
section:

(1) Certified or licensed appraiser
means a person who is certified or 1li-
censed by the State agency in the
State in which the property that se-
cures the transaction is located, and
who performs the appraisal in con-
formity with the Uniform Standards of
Professional Appraisal Practice and
the requirements applicable to apprais-
ers in title XI of the Financial Institu-
tions Reform, Recovery, and Enforce-
ment Act of 1989, as amended (12 U.S.C.
3331 et seq.), and any implementing reg-
ulations, in effect at the time the ap-
praiser signs the appraiser’s certifi-
cation.

(2) Credit risk means the financial
risk that a consumer will default on a
loan.

(3) Manufactured home has the same
meaning as in 24 CFR 3280.2.

(4) Manufacturer’s invoice means a
document issued by a manufacturer
and provided with a manufactured
home to a retail dealer that separately
details the wholesale (base) prices at
the factory for specific models or series
of manufactured homes and itemized
options (large appliances, built-in
items and equipment), plus actual
itemized charges for freight from the
factory to the dealer’s 1ot or the home-
site (including any rental of wheels and
axles) and for any sales taxes to be paid

aworley on LAPBHBH6L3 with DISTILLER

VerDate Sep<11>2014

sidiaries of savings associations.

(d) Official Interpretations. Appendix C
to this subpart sets out OCC Interpre-
tations of the requirements imposed by

the OCC pursuant to this subpart.
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by the dealer. The invoice may recite
such prices and charges on an itemized
basis or by stating an aggregate price
or charge, as appropriate, for each cat-
egory.
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(5) National Registry means the data-
base of information about State cer-
tified and licensed appraisers main-
tained by the Appraisal Subcommittee
of the Federal Financial Institutions
Examination Council.

(6) New manufactured home means a
manufactured home that has not been
previously occupied.

(7) State agency means a ‘‘State ap-
praiser certifying and licensing agen-
cy’’ recognized in accordance with sec-
tion 1118(b) of the Financial Institu-
tions Reform, Recovery, and Enforce-
ment Act of 1989 (12 U.S.C. 3347(b)) and
any implementing regulations.

(b) Exemptions. Unless otherwise spec-
ified, the requirements in paragraph (c)
through (f) of this section do not apply
to the following types of transactions:

(1) A loan that satisfies the criteria
of a qualified mortgage as defined pur-
suant to 15 U.S.C. 1639c.

(2) An extension of credit for which
the amount of credit extended is equal
to or less than the applicable threshold
amount, which is adjusted every year
to reflect increases in the Consumer
Price Index for Urban Wage Earners
and Clerical Workers, as applicable,
and published in the OCC official inter-
pretations to this paragraph (b)(2).

(3) A transaction secured by a mobile
home, boat, or trailer.

(4) A transaction to finance the ini-
tial construction of a dwelling.

(5) A loan with a maturity of 12
months or less, if the purpose of the
loan is a ‘‘bridge’” loan connected with
the acquisition of a dwelling intended
to become the consumer’s principal
dwelling.

(6) A reverse-mortgage transaction
subject to 12 CFR 1026.33(a).

(7) An extension of credit that is a re-
financing secured by a first lien, with
refinancing defined as in 12 CFR
1026.20(a) (except that the creditor need
not be the original creditor or a holder
or servicer of the original obligation),
provided that the refinancing meets
the following criteria:

(i) Either—

(A) The credit risk of the refinancing
is retained by the person that held the
credit risk of the existing obligation
and there is no commitment, at con-
summation, to transfer the credit risk
to another person; or

12 CFR Ch. | (1-1-23 Edition)

(B) The refinancing is insured or
guaranteed by the same Federal gov-
ernment agency that insured or guar-
anteed the existing obligation;

(ii) The regular periodic payments
under the refinance loan do not—

(A) Cause the principal balance to in-
crease;

(B) Allow the consumer to defer re-
payment of principal; or

(C) Result in a balloon payment, as
defined in 12 CFR 1026.18(s)(5)(i); and

(iii) The proceeds from the refi-
nancing are used solely to satisfy the
existing obligation and to pay amounts
attributed solely to the costs of the re-
financing; and

(8) A transaction secured by:

(i) A new manufactured home and
land, but the exemption shall only
apply to the requirement in paragraph
(c)(1) of this section that the appraiser
conduct a physical visit of the interior
of the new manufactured home; or

(ii) A manufactured home and not
land, for which the creditor obtains one
of the following and provides a copy to
the consumer no later than three busi-
ness days prior to consummation of the
transaction—

(A) For a new manufactured home,
the manufacturer’s invoice for the
manufactured home securing the trans-
action, provided that the date of manu-
facture is no earlier than 18 months
prior to the creditor’s receipt of the
consumer’s application for credit;

(B) A cost estimate of the value of
the manufactured home securing the
transaction obtained from an inde-
pendent cost service provider; or

(C) A valuation, as defined in 12 CFR
1026.42(b)(3), of the manufactured home
performed by a person who has no di-
rect or indirect interest, financial or
otherwise, in the property or trans-
action for which the valuation is per-
formed and has training in valuing
manufactured homes.

(c) Appraisals required—(1) In general.
Except as provided in paragraph (b) of
this section, a creditor shall not extend
a higher-priced mortgage loan to a con-
sumer without obtaining, prior to con-
summation, a written appraisal of the
property to be mortgaged. The ap-
praisal must be performed by a cer-
tified or licensed appraiser who con-
ducts a physical visit of the interior of
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the property that will secure the trans-
action.

(2) Safe harbor. A creditor obtains a
written appraisal that meets the re-
quirements for an appraisal required
under paragraph (c)(1) of this section if
the creditor:

(i) Orders that the appraiser perform
the appraisal in conformity with the
Uniform Standards of Professional Ap-
praisal Practice and title XI of the Fi-
nancial Institutions Reform, Recovery,
and Enforcement Act of 1989, as amend-
ed (12 U.S.C. 3331 et seq.), and any im-
plementing regulations in effect at the
time the appraiser signs the appraiser’s
certification;

(ii) Verifies through the National
Registry that the appraiser who signed
the appraiser’s certification was a cer-
tified or licensed appraiser in the State
in which the appraised property is lo-
cated as of the date the appraiser
signed the appraiser’s certification;

(iii) Confirms that the elements set
forth in appendix A to this subpart are
addressed in the written appraisal; and

(iv) Has no actual knowledge con-
trary to the facts or certifications con-
tained in the written appraisal.

(d) Additional appraisal for certain
higher-priced mortgage loans—(1) In gen-
eral. Except as provided in paragraphs
(b) and (d)(7) of this section, a creditor
shall not extend a higher-priced mort-
gage loan to a consumer to finance the
acquisition of the consumer’s principal
dwelling without obtaining, prior to
consummation, two written appraisals,
if:

(i) The seller acquired the property 90
or fewer days prior to the date of the
consumer’s agreement to acquire the
property and the price in the con-
sumer’s agreement to acquire the prop-
erty exceeds the seller’s acquisition
price by more than 10 percent; or

(ii) The seller acquired the property
91 to 180 days prior to the date of the
consumer’s agreement to acquire the
property and the price in the con-
sumer’s agreement to acquire the prop-
erty exceeds the seller’s acquisition
price by more than 20 percent.

(2) Different certified or licensed ap-
praisers. The two appraisals required
under paragraph (d)(1) of this section
may not be performed by the same cer-
tified or licensed appraiser.

§34.203

(3) Relationship to general appraisal re-
quirements. If two appraisals must be
obtained under paragraph (d)(1) of this
section, each appraisal shall meet the
requirements of paragraph (c)(1) of this
section.

(4) Required analysis in the additional
appraisal. One of the two required ap-
praisals must include an analysis of:

(i) The difference between the price
at which the seller acquired the prop-
erty and the price that the consumer is
obligated to pay to acquire the prop-
erty, as specified in the consumer’s
agreement to acquire the property
from the seller;

(ii) Changes in market conditions be-
tween the date the seller acquired the
property and the date of the con-
sumer’s agreement to acquire the prop-
erty; and

(iii) Any improvements made to the
property between the date the seller
acquired the property and the date of
the consumer’s agreement to acquire
the property.

(6) No charge for the additional ap-
praisal. If the creditor must obtain two
appraisals under paragraph (d)(1) of
this section, the creditor may charge
the consumer for only one of the ap-
praisals.

(6) Creditor’s determination of prior sale
date and price—(i) Reasonable diligence.
A creditor must obtain two written ap-
praisals under paragraph (d)(1) of this
section unless the creditor can dem-
onstrate by exercising reasonable dili-
gence that the requirement to obtain
two appraisals does not apply. A cred-
itor acts with reasonable diligence if
the creditor bases its determination on
information contained in written
source documents, such as the docu-
ments listed in appendix B to this sub-
part.

(i1) Inability to determine prior sale
date or price—modified requirements for
additional appraisal. If, after exercising
reasonable diligence, a creditor cannot
determine whether the conditions in
paragraphs (d)(1)(i) and (d)(1)(ii) are
present and therefore must obtain two
written appraisals in accordance with
paragraphs (d)(1) through (d)(5) of this
section, one of the two appraisals shall
include an analysis of the factors in
paragraph (d)(4) of this section only to
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the extent that the information nec-
essary for the appraiser to perform the
analysis can be determined.

() Exemptions from the additional ap-
praisal requirement. The additional ap-
praisal required under paragraph (d)(1)
of this section shall not apply to exten-
sions of credit that finance a con-
sumer’s acquisition of property:

(i) From a local, State or Federal
government agency;

(ii) From a person who acquired title
to the property through foreclosure,
deed-in-lieu of foreclosure, or other
similar judicial or non-judicial proce-
dure as a result of the person’s exercise
of rights as the holder of a defaulted
mortgage loan;

(iii) From a non-profit entity as part
of a local, State, or Federal govern-
ment program under which the non-
profit entity is permitted to acquire
title to single-family properties for re-
sale from a seller who acquired title to
the property through the process of
foreclosure, deed-in-lieu of foreclosure,
or other similar judicial or non-judicial
procedure;

(iv) From a person who acquired title
to the property by inheritance or pur-
suant to a court order of dissolution of
marriage, civil union, or domestic
partnership, or of partition of joint or
marital assets to which the seller was
a party;

(v) From an employer or relocation
agency in connection with the reloca-
tion of an employee;

(vi) From a servicemember, as de-
fined in 50 U.S.C. App. 511(1), who re-
ceived a deployment or permanent
change of station order after the serv-
icemember purchased the property;

(vii) Located in an area designated by
the President as a federal disaster area,
if and for as long as the Federal finan-
cial institutions regulatory agencies,
as defined in 12 U.S.C. 3350(6), waive the
requirements in title XI of the Finan-
cial Institutions Reform, Recovery,
and Enforcement Act of 1989, as amend-
ed (12 U.S.C. 3331 et seq.), and any im-
plementing regulations in that area; or

(viii) Located in a rural county, as
defined in 12 CFR 1026.35(b)(2)(iv)(A).

(e) Required disclosure—(1) In general.
Except as provided in paragraph (b) of
this section, a creditor shall disclose
the following statement, in writing, to

12 CFR Ch. | (1-1-23 Edition)

a consumer who applies for a higher-
priced mortgage loan: ‘“We may order
an appraisal to determine the prop-
erty’s value and charge you for this ap-
praisal. We will give you a copy of any
appraisal, even if your loan does not
close. You can pay for an additional ap-
praisal for your own use at your own
cost.” Compliance with the disclosure
requirement in Regulation B, 12 CFR
1002.14(a)(2), satisfies the requirements
of this paragraph.

(2) Timing of disclosure. The disclosure
required by paragraph (e)(1) of this sec-
tion shall be delivered or placed in the
mail no later than the third business
day after the creditor receives the con-
sumer’s application for a higher-priced
mortgage loan subject to this section.
In the case of a loan that is not a high-
er-priced mortgage loan subject to this
section at the time of application, but
becomes a higher-priced mortgage loan
subject to this section after applica-
tion, the disclosure shall be delivered
or placed in the mail not later than the
third business day after the creditor
determines that the loan is a higher-
priced mortgage loan subject to this
section.

(f) Copy of appraisals—(1) In general.
Except as provided in paragraph (b) of
this section, a creditor shall provide to
the consumer a copy of any written ap-
praisal performed in connection with a
higher-priced mortgage loan pursuant
to paragraphs (¢) and (d) of this sec-
tion.

(2) Timing. A creditor shall provide to
the consumer a copy of each written
appraisal pursuant to paragraph (f)(1)
of this section:

(i) No later than three business days
prior to consummation of the loan; or

(ii) In the case of a loan that is not
consummated, no later than 30 days
after the creditor determines that the
loan will not be consummated.

(3) Form of copy. Any copy of a writ-
ten appraisal required by paragraph
(£)(1) of this section may be provided to
the applicant in electronic form, sub-
ject to compliance with the consumer
consent and other applicable provisions
of the Electronic Signatures in Global
and National Commerce Act (E-Sign
Act) (156 U.S.C. 7001 et seq.).

(4) No charge for copy of appraisal. A
creditor shall not charge the consumer
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for a copy of a written appraisal re-
quired to be provided to the consumer
pursuant to paragraph (f)(1) of this sec-
tion.

(g) Relation to other rules. The rules in
this section 34.203 were adopted jointly
by the Board of Governors of the Fed-
eral Reserve System (the Board), the
OCC, the Federal Deposit Insurance
Corporation, the National Credit Union
Administration, the Federal Housing
Finance Agency, and the Consumer Fi-
nancial Protection Bureau (Bureau).
These rules are substantively identical
to the Board’s and the Bureau’s higher-
priced mortgage loan appraisal rules
published separately in 12 CFR 226.43
(for the Board) and 12 CFR 1026.35(a)
and (c) (for the Bureau).

[78 FR 10432, Feb. 13, 2013, as amended at 78
FR 78579, 78580, Dec. 26, 2013]

APPENDIX A TO SUBPART G OF PART 34—
HIGHER-PRICED MORTGAGE LOAN
APPRAISAL SAFE HARBOR REVIEW

To qualify for the safe harbor provided in
§34.203(c)(2), a creditor must confirm that
the written appraisal:

1. Identifies the creditor who ordered the
appraisal and the property and the interest
being appraised.

2. Indicates whether the contract price was
analyzed.

3. Addresses conditions in the property’s
neighborhood.

4. Addresses the condition of the property
and any improvements to the property.

5. Indicates which valuation approaches
were used, and includes a reconciliation if
more than one valuation approach was used.

6. Provides an opinion of the property’s
market value and an effective date for the
opinion.

7. Indicates that a physical property visit
of the interior of the property was per-
formed, as applicable..

8. Includes a certification signed by the ap-
praiser that the appraisal was prepared in
accordance with the requirements of the
Uniform Standards of Professional Appraisal
Practice.

9. Includes a certification signed by the ap-
praiser that the appraisal was prepared in
accordance with the requirements of title XI
of the Financial Institutions Reform, Recov-
ery and Enforcement Act of 1989, as amended
(12 U.S.C. 3331 et seq.), and any implementing
regulations.

[78 FR 10432, Feb. 13, 2013, as amended at 78
FR 78580, Dec. 26, 2013]

Pt. 34, Subpt. G, App. C

APPENDIX B TO SUBPART G OF PART 34—
ILLUSTRATIVE  WRITTEN SOURCE
DOCUMENTS FOR  HIGHER-PRICED
MORTGAGE LOAN APPRAISAL RULES

A creditor acts with reasonable diligence
under §34.203(d)(6)(i) if the creditor bases its
determination on information contained in
written source documents, such as:

1. A copy of the recorded deed from the
seller.

2. A copy of a property tax bill.

3. A copy of any owner’s title insurance
policy obtained by the seller.

4. A copy of the RESPA settlement state-
ment from the seller’s acquisition (i.e., the
HUD-1 or any successor form).

5. A property sales history report or title
report from a third-party reporting service.

6. Sales price data recorded in multiple
listing services.

7. Tax assessment records or transfer tax
records obtained from local governments.

8. A written appraisal performed in compli-
ance with §34.203(c)(1) for the same trans-
action.

9. A copy of a title commitment report de-
tailing the seller’s ownership of the prop-
erty, the date it was acquired, or the price at
which the seller acquired the property.

10. A property abstract.

APPENDIX C TO SUBPART G OF PART 34—
OCC INTERPRETATIONS

SECTION 34.202—DEFINITIONS APPLICABLE TO
HIGHER-PRICED MORTGAGE LOANS

1. Staff Interpretations. Section 34.202 incor-
porates definitions from Regulation Z, 12
CFR part 1026. These OCC Interpretations of
12 CFR part 34, subpart G, incorporate the
Official Staff Interpretations to the Bureau’s
Regulation Z associated with those defini-
tions, at 12 CFR part 1026, Supplement 1.

SECTION 34.203—APPRAISALS FOR HIGHER-
PRICED MORTGAGE LOANS

34.203(a) Definitions.

34.203(a)(1) Certified or licensed appraiser.

1. USPAP. The Uniform Standards of Pro-
fessional Appraisal Practice (USPAP) are es-
tablished by the Appraisal Standards Board
of the Appraisal Foundation (as defined in 12
U.S.C. 3350(9)). Under §34.203(a)(1), the rel-
evant USPAP standards are those found in
the edition of USPAP in effect at the time
the appraiser signs the appraiser’s certifi-
cation.

2. Appraiser’s certification. The appraiser’s
certification refers to the certification that
must be signed by the appraiser for each ap-
praisal assignment. This requirement is
specified in USPAP Standards Rule 2-3.

3. FIRREA title XI and implementing regula-
tions. The relevant regulations are those pre-
scribed under section 1110 of the Financial
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Institutions Reform, Recovery, and Enforce-
ment Act of 1989 (FIRREA), as amended (12
U.S.C. 3339), that relate to an appraiser’s de-
velopment and reporting of the appraisal in
effect at the time the appraiser signs the ap-
praiser’s certification. Paragraph (3) of
FIRREA section 1110 (12 U.S.C. 3339(3)),
which relates to the review of appraisals, is
not relevant for determining whether an ap-
praiser is a certified or licensed appraiser
under §34.203(a)(1).

34.203(b) Exemptions.

1. Compliance with title XI of the Financial
Institutions Reform, Recovery, and Enforcement
Act of 1989 (FIRREA). Section 34.203(b) pro-
vides exemptions solely from the require-
ments of §34.203(c) through (f). Institutions
subject to the requirements of FIRREA and
its implementing regulations that make a
loan qualifying for an exemption under
§34.203(b) must still comply with appraisal
and evaluation requirements under FIRREA
and its implementing regulations.

34.203(b)(1) Exemptions
Paragraph 34.203(b)(1)

1. Qualified mortgage criteria. Under
§34.203(b)(1), a loan is exempt from the ap-
praisal requirements of §34.203 if either:

i. The loan is—(1) subject to the ability-to-
repay requirements of the Consumer Finan-
cial Protection Bureau (Bureau) in 12 CFR
1026.43 as a ‘‘covered transaction’ (defined in
12 CFR 1026.43(b)(1)) and (2) a qualified mort-
gage pursuant to the Bureau’s rules or, for
loans insured, guaranteed, or administered
by the U.S. Department of Housing and
Urban Development (HUD), U.S. Department
of Veterans Affairs (VA), U.S. Department of
Agriculture (USDA), or Rural Housing Serv-
ice (RHS), a qualified mortgage pursuant to
applicable rules prescribed by those agencies
(but only once such rules are in effect; other-
wise, the Bureau’s definition of a qualified
mortgage applies to those loans); or

ii. The loan is—(1) not subject to the Bu-
reau’s ability-to-repay requirements in 12
CFR 1026.43 as a ‘‘covered transaction’ (de-
fined in 12 CFR 1026.43(b)(1)), but (2) meets
the criteria for a qualified mortgage in the
Bureau’s rules or, for loans insured, guaran-
teed, or administered by HUD, VA, USDA, or
RHS, meets the criteria for a qualified mort-
gage in the applicable rules prescribed by
those agencies (but only once such rules are
in effect; otherwise, the Bureau’s criteria for
a qualified mortgage applies to those loans).
To explain further, loans enumerated in 12
CFR 1026.43(a) are not ‘‘covered trans-
actions’ under the Bureau’s ability-to-repay
requirements in 12 CFR 1026.43, and thus can-
not be qualified mortgages (entitled to a re-
buttable presumption or safe harbor of com-
pliance with the ability-to-repay require-
ments of 12 CFR 1026.43, see, e.g., 12 CFR
1026.43(e)(1)). These include an extension of

12 CFR Ch. | (1-1-23 Edition)

credit made pursuant to a program adminis-
tered by a Housing Finance Agency, as de-
fined under 24 CFR 266.5, or pursuant to a
program authorized by sections 101 and 109 of
the Emergency Economic Stabilization Act
of 2008. See 12 CFR 1026.43(a)(3)(iv) and (vi).
They also include extensions of credit made
by a creditor identified in 12 CFR
1026.43(a)(3)(v). However, these loans are eli-
gible for the exemption in §34.203(b)(1) if
they meet the Bureau’s qualified mortgage
criteria in 12 CFR 1026.43(e)(2), (4), (5), or (6)
or 12 CFR 1026.43(f) (including limits on when
loans must be consummated) or, for loans
that are insured, guaranteed, or adminis-
tered by HUD, VA, USDA, or RHS, in appli-
cable rules prescribed by those agencies (but
only once such rules are in effect; otherwise,
the Bureau’s criteria for a qualified mort-
gage applies to those loans). For example, as-
sume that HUD has prescribed rules to define
loans insured under its programs that are
qualified mortgages and those rules are in ef-
fect. Assume further that a creditor des-
ignated as a Community Development Fi-
nancial Institution, as defined under 12 CFR
1805.104(h), originates a loan insured by the
Federal Housing Administration, which is a
part of HUD. The loan is not a ‘‘covered
transaction” and thus is not a qualified
mortgage. See 12 CFR 1026.43(a)(3)(V)(A) and
(b)(1). Nonetheless, the transaction is eligi-
ble for an exemption from the appraisal re-
quirements of §34.203(b)(1) if it meets the
qualified mortgage criteria in HUD’s rules.
Nothing in §34.203(b)(1) alters the definition
of a qualified mortgage under regulations of
the Bureau, HUD, VA, USDA, or RHS.

Paragraph 34.203(b)(2)

1. Threshold amount. For purposes of
§34.203(b)(2), the threshold amount in effect
during a particular period is the amount
stated in comment 203(b)(2)-3 for that period.
The threshold amount is adjusted effective
January 1 of each year by any annual per-
centage increase in the Consumer Price
Index for Urban Wage Earners and Clerical
Workers (CPI-W) that was in effect on the
preceding June 1. Comment 203(b)(2)-3 will be
amended to provide the threshold amount for
the upcoming year after the annual percent-
age change in the CPI-W that was in effect
on June 1 becomes available. Any increase in
the threshold amount will be rounded to the
nearest $100 increment. For example, if the
annual percentage increase in the CPI-W
would result in a $950 increase in the thresh-
old amount, the threshold amount will be in-
creased by $1,000. However, if the annual per-
centage increase in the CPI-W would result
in a $949 increase in the threshold amount,
the threshold amount will be increased by
$900.

2. No increase in the CPI-W. If the CPI-W in
effect on June 1 does not increase from the
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CPI-W in effect on June 1 of the previous
year, the threshold amount effective the fol-
lowing January 1 through December 31 will
not change from the previous year. When
this occurs, for the years that follow, the
threshold is calculated based on the annual
percentage change in the CPI-W applied to
the dollar amount that would have resulted,
after rounding, if decreases and any subse-
quent increases in the CPI-W had been taken
into account.

i. Net increases. If the resulting amount cal-
culated, after rounding, is greater than the
current threshold, then the threshold effec-
tive January 1 the following year will in-
crease accordingly.

ii. Net decreases. If the resulting amount
calculated, after rounding, is equal to or less
than the current threshold, then the thresh-
old effective January 1 the following year
will not change, but future increases will be
calculated based on the amount that would
have resulted.

3. Threshold. For purposes of §34.203(b)(2),
the threshold amount in effect during a par-
ticular period is the amount stated below for
that period.

i. From January 18, 2014, through Decem-
ber 31, 2014, the threshold amount is $25,000.

ii. From January 1, 2015, through December
31, 2015, the threshold amount is $25,500.

iii. From January 1, 2016, through Decem-
ber 31, 2016, the threshold amount is $25,500.

iv. From January 1, 2017, through Decem-
ber 31, 2017, the threshold amount is $25,500.

v. From January 1, 2018, through December
31, 2018, the threshold amount is $26,000.

vi. From January 1, 2019, through Decem-
ber 31, 2019, the threshold amount is $26,700.

vii. From January 1, 2020, through Decem-
ber 31, 2020, the threshold amount is $27,200.

viii. From January 1, 2021, through Decem-
ber 31, 2021, the threshold amount is $27,200.

ix. From January 1, 2022, through Decem-
ber 31, 2022, the threshold amount is $28,500.

x. From January 1, 2023, through December
31, 2023, the threshold amount is $31,000.

4. Qualifying for exemption—in general. A
transaction is exempt under §34.203(b)(2) if
the creditor makes an extension of credit at
consummation that is equal to or below the
threshold amount in effect at the time of
consummadtion.

5. Qualifying for exemption—subsequent
changes. A transaction does not meet the
condition for an exemption under
§34.203(b)(2) merely because it is used to sat-
isfy and replace an existing exempt loan, un-
less the amount of the new extension of cred-
it is equal to or less than the applicable
threshold amount. For example, assume a
closed-end loan that qualified for a
§34.203(b)(2) exemption at consummation in
year one is refinanced in year ten and that
the new loan amount is greater than the
threshold amount in effect in year ten. In
these circumstances, the creditor must com-
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ply with all of the applicable requirements of
§34.203 with respect to the year ten trans-
action if the original loan is satisfied and re-
placed by the new loan, unless another ex-
emption from the requirements of §34.203 ap-
plies. See §34.203(b) and (d)(7).

Paragraph 34.203(b)(3).

1. Secured by a mobile home. For purposes of
the exemption in §34.203(b)(3), a mobile home
does not include a manufactured home, as
defined in §34.203(a)(2).

Paragraph 34.203(b)(4).

1. Construction-to-permanent loans. Section
34.203 does not apply to a transaction to fi-
nance the initial construction of a dwelling.
This exclusion applies to a construction-only
loan as well as to the construction phase of
a construction-to-permanent loan. Section
34.203 does apply, however, to permanent fi-
nancing that replaces a construction loan,
whether the permanent financing is extended
by the same or a different creditor, unless
the permanent financing is otherwise exempt
from the requirements of §34.203. See
§34.203(b). When a construction loan may be
permanently financed by the same creditor,
the general disclosure requirements for
closed-end credit pursuant to Regulation Z
(12 CFR 1026.17) provide that the creditor
may give either one combined disclosure for
both the construction financing and the per-
manent financing, or a separate set of disclo-
sures for each of the two phases as though
they were two separate transactions. See 12
CFR 1026.17(c)(6)(ii) and the Official Staff In-
terpretations to the Bureau’s Regulation Z,
comment 17(c)(6)-2. Which disclosure option
a creditor elects under §1026.17(c)(6)(ii) does
not affect the determination of whether the
permanent phase of the transaction is sub-
ject to §34.203. When the creditor discloses
the two phases as separate transactions, the
annual percentage rate for the permanent
phase must be compared to the average
prime offer rate for a transaction that is
comparable to the permanent financing to
determine coverage under §34.203. When the
creditor discloses the two phases as a single
transaction, a single annual percentage rate,
reflecting the appropriate charges from both
phases, must be calculated for the trans-
action in accordance with 12 CFR
1026.35(a)(1) (incorporated into 12 CFR part
34, subpart G by §34.202) and appendix D to 12
CFR part 1026. The annual percentage rate
must be compared to the average prime offer
rate for a transaction that is comparable to
the permanent financing to determine cov-
erage under §34.203. If the transaction is de-
termined to be a higher-priced mortgage
loan not otherwise exempt under §34.203(b),
only the permanent phase is subject to the
requirements of §34.203.

2. Financing initial construction. The exemp-
tion for construction loans in §34.203(b)(4)
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applies to temporary financing of the con-
struction of a dwelling that will be replaced
by permanent financing once construction is
complete. The exemption does not apply, for
example, to loans to finance the purchase of
manufactured homes that have not been or
are in the process of being built when the fi-
nancing obtained by the consumer at that
time is permanent. See §34.203(b)(8).

Paragraph 34.203(b)(7)
Paragraph 34.203(b)(7)(1)(A)

1. Same credit risk holder. The requirement
that the holder of the credit risk on the ex-
isting obligation and the refinancing be the
same applies to situations in which an entity
bears the financial responsibility for the de-
fault of a loan by either holding the loan in
its portfolio or guaranteeing payments of
principal and any interest to investors in a
mortgage-backed security in which the loan
is pooled. See §34.203(a)(2) (defining ‘‘credit
risk’’). For example, a credit risk holder
could be a bank that bears the credit risk on
the existing obligation by holding the loan
in the bank’s portfolio. Another example of a
credit risk holder would be a government-
sponsored enterprise that bears the risk of
default on a loan by guaranteeing the pay-
ment of principal and any interest on a loan
to investors in a mortgage-backed security.
The holder of credit risk under
§34.203(b)(7T)(1)(A) does not mean individual
investors in a mortgage-backed security or
providers of private mortgage insurance.

2. Same credit risk holder—illustrations.

Illustrations of the credit risk holder of
the existing obligation continuing to be the
credit risk holder of the refinancing include,
but are not limited to, the following:

i. The existing obligation is held in the
portfolio of a bank, thus the bank holds the
credit risk. The bank arranges to refinance
the loan and also will hold the refinancing in
its portfolio. If the refinancing otherwise
meets the requirements for an exemption
under §34.203(b)(7), the transaction will qual-
ify for the exemption because the credit risk
holder is the same for the existing obligation
and the refinance transaction. In this case,
the exemption would apply regardless of
whether the bank arranged to refinance the
loan directly or indirectly, such as through
the servicer or subservicer on the existing
obligation.

ii. The existing obligation is held in the
portfolio of a government-sponsored enter-
prise (GSE), thus the GSE holds the credit
risk. The existing obligation is then refi-
nanced by the servicer of the loan and imme-
diately transferred to the GSE. The GSE
pools the refinancing in a mortgage-backed
security guaranteed by the GSE, thus the
GSE holds the credit risk on the refinance
loan. If the refinance transaction otherwise
meets the requirements for an exemption

12 CFR Ch. | (1-1-23 Edition)

under §34.203(b)(7), the transaction will qual-
ify for the exemption because the credit risk
holder is the same for the existing obligation
and the refinance transaction. In this case,
the exemption would apply regardless of
whether the existing obligation was refi-
nanced by the servicer or subservicer on the
existing obligation (acting as a ‘‘creditor”
under 12 CFR 1026.2(a)(17)) or by a different
creditor.

3. Forward commitments. A creditor may
make a mortgage loan that will be sold or
otherwise transferred pursuant to an agree-
ment that has been entered into at or before
the time the transaction is consummated.
Such an agreement is sometimes known as a
“forward commitment.” A refinance loan
does not satisfy the requirement of
§34.203(b)(T)(1)(A) if the loan will be acquired
pursuant to a forward commitment, such
that the credit risk on the refinance loan
will transfer to a person who did not hold the
credit risk on the existing obligation.

Paragraph 34.203(b)(7)(ii)

1. Regular periodic payments. Under
§34.203(b)(7)(ii), the regular periodic pay-
ments on the refinance loan must not: Re-
sult in an increase of the principal balance
(negative amortization); allow the consumer
to defer repayment of principal (see 12 CFR
1026.43, and the Official Staff Interpretations
to the Bureau’s Regulation Z, comment
43(e)(2)(1)-2); or result in a balloon payment.
Thus, the terms of the legal obligation must
require the consumer to make payments of
principal and interest on a monthly or other
periodic basis that will repay the loan
amount over the loan term. Except for pay-
ments resulting from any interest rate
changes after consummation in an adjust-
able-rate or step-rate mortgage, the periodic
payments must be substantially equal. For
an explanation of the term ‘‘substantially
equal,” see 12 CFR 1026.43, the Official Staff
Interpretations to the Bureau’s Regulation
Z, comment 43(c)(5)(i)-4. In addition, a sin-
gle-payment transaction is not a refinancing
meeting the requirements of §34.203(b)(7) be-
cause it does not require ‘‘regular periodic
payments.”’

Paragraph 34.203(b)(7)(iii)

1. Permissible use of proceeds. The exemption
for a refinancing under §34.203(b)(7) is avail-
able only if the proceeds from the refi-
nancing are used exclusively for the existing
obligation and amounts attributed solely to
the costs of the refinancing. The existing ob-
ligation includes the unpaid principal bal-
ance of the existing first lien loan, any
earned unpaid finance charges, and any other
lawful charges related to the existing loan.
For guidance on the meaning of refinancing
costs, see 12 CFR 1026.23, the Official Staff In-
terpretations to the Bureau’s Regulations Z,
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comment 23(f)-4. If the proceeds of a refi-
nancing are used for other purposes, such as
to pay off other liens or to provide additional
cash to the consumer for discretionary
spending, the transaction does not qualify
for the exemption for a refinancing under
§34.203(b)(7) from the appraisal requirements
in §34.203.

For applications received on or after July 18,
2015

Paragraph 34.203(b)(8)

Paragraph 34.203(b)(8)(i)

1. Secured by new manufactured home and
land—physical visit of the interior. A trans-
action secured by a new manufactured home
and land is subject to the requirements of
§34.203(c) through (f) except for the require-
ment in §34.203(c)(1) that the appraiser con-
duct a physical inspection of the interior of
the property. Thus, for example, a creditor of
a loan secured by a new manufactured home
and land could comply with §34.203(c)(1) by
obtaining an appraisal conducted by a state-
certified or -licensed appraiser based on
plans and specifications for the new manu-
factured home and an inspection of the land
on which the property will be sited, as well
as any other information necessary for the
appraiser to complete the appraisal assign-
ment in conformity with the Uniform Stand-
ards of Professional Appraisal Practice and
the requirements of FIRREA and any imple-
menting regulations.

Paragraph 34.203(b)(8)(ii)

1. Secured by a manufactured home and not
land. Section 34.203(b)(8)(ii) applies to a high-
er-priced mortgage loan secured by a manu-
factured home and not land, regardless of
whether the home is titled as realty by oper-
ation of state law.

Paragraph 34.203(b)(8)(ii)(B)

1. Independent. A cost service provider from
which the creditor obtains a manufactured
home unit cost estimate under
§34.203(b)(8)(i1)(B) is ‘‘independent’ if that
person is not affiliated with the creditor in
the transaction, such as by common cor-
porate ownership, and receives no direct or
indirect financial benefits based on whether
the transaction is consummated.

2. Adjustments. The requirement that the
cost estimate be from an independent cost
service provider does not prohibit a creditor
from providing a cost estimate that reflects
adjustments to account for factors such as
special features, condition or location. How-
ever, the requirement that the estimate be
obtained from an independent cost service
provider means that any adjustments to the
estimate must be based on adjustment fac-
tors available as part of the independent cost
service used, with associated values that are
determined by the independent cost service.

Paragraph 34.203(b)(8)(ii)(C)
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1. Interest in the property. A person has a di-
rect or indirect in the property if, for exam-
ple, the person has any ownership or reason-
ably foreseeable ownership interest in the
manufactured home. To illustrate, a person
who seeks a loan to purchase the manufac-
tured home to be valued has a reasonably
foreseeable ownership interest in the prop-
erty.

2. Interest in the transaction. A person has a
direct or indirect interest in the transaction
if, for example, the person or an affiliate of
that person also serves as a loan officer of
the creditor or otherwise arranges the credit
transaction, or is the retail dealer of the
manufactured home. A person also has a pro-
hibited interest in the transaction if the per-
son is compensated or otherwise receives fi-
nancial or other benefits based on whether
the transaction is consummated.

3. Training in valuing manufactured homes.
Training in valuing manufactured homes in-
cludes, for example, successfully completing
a course in valuing manufactured homes of-
fered by a state or national appraiser asso-
ciation or receiving job training from an em-
ployer in the business of valuing manufac-
tured homes.

4. Manufactured home valuation—exrample. A
valuation in compliance with
§34.203(b)(8)(ii)(C) would include, for exam-
ple, an appraisal of the manufactured home
in accordance with the appraisal require-
ments for a manufactured home classified as
personal property under the Title I Manufac-
tured Home Loan Insurance Program of the
U.S. Department of Housing and Urban De-
velopment, pursuant to section 2(b)(10) of the
National Housing Act, 12 U.S.C. 1703(b)(10).

34.203(c)(1) In general.

1. Written appraisal—electronic transmission.
To satisfy the requirement that the ap-
praisal be ‘“‘written,” a creditor may obtain
the appraisal in paper form or via electronic
transmission.

34.203(c)(2) Safe harbor.

1. Safe harbor. A creditor that satisfies the
safe harbor conditions in §34.203(c)(2)(i)
through (iv) complies with the appraisal re-
quirements of §34.203(c)(1). A creditor that
does not satisfy the safe harbor conditions in
§34.203(c)(2)(1) through (iv) does not nec-
essarily violate the appraisal requirements
of §34.203(c)(1).

2. Appraiser’s certification. For purposes of
§34.203(c)(2), the appraiser’s certification re-
fers to the certification specified in item 9 of
appendix A to this subpart. See also comment
34.203(a)(1)-2.

Paragraph 34.203(c)(2)(iii).

1. Confirming elements in the appraisal. To
confirm that the elements in appendix A to
this subpart are included in the written ap-
praisal, a creditor need not look beyond the
face of the written appraisal and the apprais-
er’s certification.
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34.203(d) Additional appraisal for certain
higher-priced mortgage loans.

1. Acquisition. For purposes of §34.203(d),
the terms ‘‘acquisition’ and ‘‘acquire’’ refer
to the acquisition of legal title to the prop-
erty pursuant to applicable State law, in-
cluding by purchase.

34.203(d)(1) In general.

1. Appraisal from a previous transaction. An
appraisal that was previously obtained in
connection with the seller’s acquisition or
the financing of the seller’s acquisition of
the property does not satisfy the require-
ments to obtain two written appraisals
under §34.203(d)(1).

2. 90-day, 180-day calculation. The time peri-
ods described in §34.203(d)(1)(i) and (ii) are
calculated by counting the day after the date
on which the seller acquired the property, up
to and including the date of the consumer’s
agreement to acquire the property that se-
cures the transaction. For example, assume
that the creditor determines that date of the
consumer’s acquisition agreement is October
15, 2012, and that the seller acquired the
property on April 17, 2012. The first day to be
counted in the 180-day calculation would be
April 18, 2012, and the last day would be Oc-
tober 15, 2012. In this case, the number of
days from April 17 would be 181, so an addi-
tional appraisal is not required.

3. Date seller acquired the property. For pur-
poses of §34.203(d)(1)(i) and (ii), the date on
which the seller acquired the property is the
date on which the seller became the legal
owner of the property pursuant to applicable
State law.

4. Date of the consumer’s agreement to ac-
quire the property. For the date of the con-
sumer’s agreement to acquire the property
under §34.203(d)(1)(i) and (ii), the creditor
should use the date on which the consumer
and the seller signed the agreement provided
to the creditor by the consumer. The date on
which the consumer and the seller signed the
agreement might not be the date on which
the consumer became contractually obli-
gated under State law to acquire the prop-
erty. For purposes of §34.203(d)(1)(i) and (ii),
a creditor is not obligated to determine
whether and to what extent the agreement is
legally binding on both parties. If the dates
on which the consumer and the seller signed
the agreement differ, the creditor should use
the later of the two dates.

5. Price at which the seller acquired the prop-
erty. The price at which the seller acquired
the property refers to the amount paid by
the seller to acquire the property. The price
at which the seller acquired the property
does not include the cost of financing the
property.

6. Price the consumer is obligated to pay to
acquire the property. The price the consumer
is obligated to pay to acquire the property is
the price indicated on the consumer’s agree-
ment with the seller to acquire the property.

12 CFR Ch. | (1-1-23 Edition)

The price the consumer is obligated to pay
to acquire the property from the seller does
not include the cost of financing the prop-
erty. For purposes of §34.203(d)(1)(i) and (ii),
a creditor is not obligated to determine
whether and to what extent the agreement is
legally binding on both parties. See also com-
ment 34.203(d)(1)-4.

34.203(d)(2) Different certified or licensed ap-
praisers.

1. Independent appraisers. The requirements
that a creditor obtain two separate apprais-
als under §34.203(d)(1), and that each ap-
praisal be conducted by a different licensed
or certified appraiser under §34.203(d)(2), in-
dicate that the two appraisals must be con-
ducted independently of each other. If the
two certified or licensed appraisers are affili-
ated, such as by being employed by the same
appraisal firm, then whether they have con-
ducted the appraisal independently of each
other must be determined based on the facts
and circumstances of the particular case
known to the creditor.

34.203(d)(3) Relationship to general appraisal
requirements.

1. Safe harbor. When a creditor is required
to obtain an additional appraisal under
§34.203(d)(1), the creditor must comply with
the requirements of both §34.203(c)(1) and
§34.203(d)(2) through (5) for that appraisal.
The creditor complies with the requirements
of §34.203(c)(1) for the additional appraisal if
the creditor meets the safe harbor conditions
in §34.203(c)(2) for that appraisal.

34.203(d)(4) Required analysis in the addi-
tional appraisal.

1. Determining acquisition dates and prices
used in the analysis of the additional appraisal.
For guidance on identifying the date on
which the seller acquired the property, see
comment 34.203(d)(1)-3. For guidance on iden-
tifying the date of the consumer’s agreement
to acquire the property, see comment
34.203(d)(1)-4. For guidance on identifying the
price at which the seller acquired the prop-
erty, see comment 34.203(d)(1)-5. For guid-
ance on identifying the price the consumer is
obligated to pay to acquire the property, see
comment 34.203(d)(1)-6.

34.203(d)(5) No charge for additional ap-
praisal.

1. Fees and mark-ups. The creditor is pro-
hibited from charging the consumer for the
performance of one of the two appraisals re-
quired under §34.203(d)(1), including by im-
posing a fee specifically for that appraisal or
by marking up the interest rate or any other
fees payable by the consumer in connection
with the higher-priced mortgage loan.

34.203(d)(6) Creditor’s determination of prior
sale date and price.

34.203(d)(6)(i) In general.

1. Estimated sales price. If a written source
document describes the seller’s acquisition
price in a manner that indicates that the
price described is an estimated or assumed
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amount and not the actual price, the cred-
itor should look at an alternative document
to satisfy the reasonable diligence standard
in determining the price at which the seller
acquired the property.

2. Reasonable diligence—oral statements in-
sufficient. Reliance on oral statements of in-
terested parties, such as the consumer, sell-
er, or mortgage broker, does not constitute
reasonable diligence under §34.203(d)(6)(i).

3. Lack of information and conflicting infor-
mation—two appraisals required. If a creditor
is unable to demonstrate that the require-
ment to obtain two appraisals under
§34.203(d)(1) does not apply, the creditor
must obtain two written appraisals before
extending a higher-priced mortgage loan
subject to the requirements of §34.203 See
also comment 34.203(d)(6)(ii)-1. For example:

i. Assume a creditor orders and reviews the
results of a title search, which shows that a
prior sale occurred between 91 and 180 days
ago, but not the price paid in that sale. Thus,
based on the title search, the creditor would
not be able to determine whether the price
the consumer is obligated to pay under the
consumer’s acquisition agreement is more
than 20 percent higher than the seller’s ac-
quisition price, pursuant to §34.203(d)(1)(ii).
Before extending a higher-priced mortgage
loan subject to the appraisal requirements of
§34.203, the creditor must either: perform ad-
ditional diligence to ascertain the seller’s
acquisition price and, based on this informa-
tion, determine whether two written apprais-
als are required; or obtain two written ap-
praisals in compliance with §34.203(d)(6). See
also comment 34.203(d)(6)(ii)-1.

ii. Assume a creditor reviews the results of
a title search indicating that the last re-
corded purchase was more than 180 days be-
fore the consumer’s agreement to acquire
the property. Assume also that the creditor
subsequently receives a written appraisal in-
dicating that the seller acquired the prop-
erty between 91 and 180 days before the con-
sumer’s agreement to acquire the property.
In this case, unless one of these sources is
clearly wrong on its face, the creditor would
not be able to determine whether the seller
acquired the property within 180 days of the
date of the consumer’s agreement to acquire
the property from the seller, pursuant to
§34.203(d)(1)(ii). Before extending a higher-
priced mortgage loan subject to the ap-
praisal requirements of §34.203, the creditor
must either: perform additional diligence to
ascertain the seller’s acquisition date and,
based on this information, determine wheth-
er two written appraisals are required; or ob-
tain two written appraisals in compliance
with §34.203(d)(6). See  also comment
34.203(d)(6)(ii)-1.

34.203(d)(6)(ii) Inability to determine prior
sales date or price—modified requirements for
additional appraisal.

Pt. 34, Subpt. G, App. C

1. Required analysis. In general, the addi-
tional appraisal required under §34.203(d)(1)
should include an analysis of the factors list-
ed in §34.203(d)(4)(i) through (iii). However,
if, following reasonable diligence, a creditor
cannot determine whether the conditions in
§34.203(d)(1)(i) or (ii) are present due to a
lack of information or conflicting informa-
tion, the required additional appraisal must
include the analyses required under
§34.203(d)(4)(1) through (iii) only to the ex-
tent that the information necessary to per-
form the analyses is known. For example, as-
sume that a creditor is able, following rea-
sonable diligence, to determine that the date
on which the seller acquired the property oc-
curred between 91 and 180 days prior to the
date of the consumer’s agreement to acquire
the property. However, the creditor is un-
able, following reasonable diligence, to de-
termine the price at which the seller ac-
quired the property. In this case, the cred-
itor is required to obtain an additional writ-
ten appraisal that includes an analysis under
§34.203(d)(4)(ii) and (iii) of the changes in
market conditions and any improvements
made to the property between the date the
seller acquired the property and the date of
the consumer’s agreement to acquire the
property. However, the creditor is not re-
quired to obtain an additional written ap-
praisal that includes analysis under
§34.203(d)(4)(1) of the difference between the
price at which the seller acquired the prop-
erty and the price that the consumer is obli-
gated to pay to acquire the property.

34.203(d)(7) Exemptions from the additional
appraisal requirement.

Paragraph 34.203(d)(7)(iii).

1. Non-profit entity. For purposes of
§34.203(d)(7)(iii), a ‘‘non-profit entity” is a
person with a tax exemption ruling or deter-
mination letter from the Internal Revenue
Service under section 501(c)(3) of the Internal
Revenue Code of 1986 (12 U.S.C. 501(c)(3)).

Paragraph 34.203(d)(7)(viii).

1. Bureau table of rural counties. The Bureau
publishes on its Web site a table of rural
counties under 12 CFR 1026.35(b)(2)(iv)(A) for
each calendar year by the end of that cal-
endar year. See Official Staff Interpretations
to the Bureau’s Regulation Z, comment
35(b)(2)(iv)-1. A property securing an HPML
subject to §34.203 is in a rural county under
§34.203(d)(7)(viii) if the county in which the
property is located is on the table of rural
counties most recently published by the Bu-
reau. For example, for a transaction occur-
ring in 2015, assume that the Bureau most re-
cently published a table of rural counties at
the end of 2014. The property securing the
transaction would be located in a rural coun-
ty for purposes of §34.203(d)(7)(viii) if the
county is on the table of rural counties pub-
lished by the Bureau at the end of 2014.

34.203(e) Required disclosure.

34.203(e)(1) In general.
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1. Multiple applicants. When two or more
consumers apply for a loan subject to this
section, the creditor is required to give the
disclosure to only one of the consumers.

2. Appraisal independence requirements not
affected. Nothing in the text of the consumer
notice required by §34.203(e)(1) should be con-
strued to affect, modify, limit, or supersede
the operation of any legal, regulatory, or
other requirements or standards relating to
independence in the conduct of appraisals or
restrictions on the use of borrower-ordered
appraisals by creditors.

34.203(f) Copy of appraisals.

34.203(f)(1) In general.

1. Multiple applicants. When two or more
consumers apply for a loan subject to this
section, the creditor is required to give the
copy of each required appraisal to only one
of the consumers.

34.203(f)(2) Timing.

1. “Provide.” For purposes of the require-
ment to provide a copy of the appraisal with-
in a specified time under §34.203(f)(2), ‘‘pro-
vide means ‘‘deliver.’”” Delivery occurs three
business days after mailing or delivering the
copies to the last-known address of the appli-
cant, or when evidence indicates actual re-
ceipt by the applicant (which, in the case of
electronic receipt, must be based upon con-
sent that complies with the E-Sign Act),
whichever is earlier.

2. No waiver. Regulation B, 12 CFR
1002.14(a)(1), allowing the consumer to waive
the requirement that the appraisal copy be
provided three business days before con-
summation, does not apply to higher-priced
mortgage loans subject to §34.203. A con-
sumer of a higher-priced mortgage loan sub-
ject to §34.203 may not waive the timing re-
quirement to receive a copy of the appraisal
under §34.203(f)(2).

34.203(f)(4) No charge for copy of appraisal.

1. Fees and mark-ups. The creditor is pro-
hibited from charging the consumer for any
copy of an appraisal required to be provided
under §34.203(f)(1), including by imposing a
fee specifically for a required copy of an ap-
praisal or by marking up the interest rate or
any other fees payable by the consumer in
connection with the higher-priced mortgage
loan.

APPENDIX B—ILLUSTRATIVE WRITTEN SOURCE
DOCUMENTS FOR HIGHER-PRICED MORTGAGE
LOAN APPRAISAL RULES

1. Title commitment report. The ‘‘title com-
mitment report’” is a document from a title
insurance company describing the property
interest and status of its title, parties with
interests in the title and the nature of their
claims, issues with the title that must be re-
solved prior to closing of the transaction be-
tween the parties to the transfer, amount
and disposition of the premiums, and en-
dorsements on the title policy. This docu-
ment is issued by the title insurance com-

12 CFR Ch. | (1-1-23 Edition)

pany prior to the company’s issuance of an
actual title insurance policy to the prop-
erty’s transferee and/or creditor financing
the transaction. In different jurisdictions,
this instrument may be referred to by dif-
ferent terms, such as a title commitment,
title binder, title opinion, or title report.

[78 FR 10432, Feb. 13, 2013, as amended at 78
FR 78580, Dec. 26, 2013; 79 FR 78298, Dec. 30,
2014; 80 FR 173945, Nov. 27, 2015; 81 FR 86254,
Nov. 30, 2016; 82 FR 51974, Nov. 9, 2017; 83 FR
59274, Nov. 23, 2018; 84 FR 58015, Oct. 30, 2019;
85 FR 79387, Dec. 10, 2020; 86 FR 67845, Nov. 30,
2021; 87 FR 63665, Oct. 20, 2022]

Subpart H—Appraisal Manage-
ment Company Minimum Re-
quirements

SOURCE: 80 FR 32679, June 9, 2015, unless
otherwise noted.

§34.210 Authority, purpose, and scope.

(a) Authority. This subpart is issued
by the Office of the Comptroller of the
Currency under 12 U.S.C. 93a and Title
XI of the Financial Institutions Re-
form, Recovery, and Enforcement Act
(FIRREA), as amended by the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act (the Dodd-Frank
Act) (Pub. L. 111-203, 124 Stat. 1376
(2010)), 12 U.S.C. 3331 et seq.

(b) Purpose. The purpose of this sub-
part is to implement sections 1109, 1117,
1121, and 1124 of FIRREA Title XI, 12
U.S.C. 3338, 3346, 3350, and 3353.

(c) Scope. This subpart applies to
States and to appraisal management
companies (AMCs) providing appraisal
management services in connection
with consumer credit transactions se-
cured by a consumer’s principal dwell-
ing or securitizations of those trans-
actions.

(d) Rule of construction. Nothing in
this subpart should be construed to
prevent a State from establishing re-
quirements in addition to those in this
subpart. In addition, nothing in this
subpart should be construed to alter
guidance in, and applicability of, the
Interagency Appraisal and Evaluation
Guidelines3 or other relevant agency
guidance that cautions banks, bank
holding companies, Federal savings as-
sociations, state savings associations,

3See  hitp:/www.occ.gov/mews-issuances/bul-

letins/2010/bulletin-2010-42.hitml.
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