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§101.6

conform, or discontinue the noncon-
forming subsidiary, asset, or activity;

(2) Divestiture, conformance, or dis-
continuation would have a material ad-
verse financial effect on the covered
savings association; and

(3) Retention or continuation of the
nonconforming subsidiary, asset, or ac-
tivity is consistent with the safe and
sound operation of the covered savings
association.

(c) Applicable law. Until a covered
savings association divests, conforms,
or discontinues a nonconforming sub-
sidiary, asset, or activity, the noncon-
forming subsidiary, asset, or activity
shall continue to be subject to the
same provisions of law that applied to
the nonconforming subsidiary, asset, or
activity on the day before the effective
date of the election, including any
amendments to those provisions of law.

§101.6 Termination.

(a) Termination. A covered savings as-
sociation may terminate its election to
operate as a covered savings associa-
tion, after an appropriate period of
time as determined by the OCC, by sub-
mitting a notice to the OCC.

(b) Procedures. A covered savings as-
sociation wishing to terminate its elec-
tion shall comply with, and shall be
subject to, the provisions of §§101.2,
101.3, and 101.5, except that:

(1) The provisions of §§101.3 and 101.5
shall be applied by substituting ‘‘cov-
ered savings association’ for ‘‘Federal
savings association’ and ‘‘Federal sav-
ings association’ for ‘‘covered savings
association’ each place those terms ap-
pear in those sections;

(2) Section 101.3(a)(1) shall not apply;
and

(3) Sections 101.3 and 101.5 shall be
applied by substituting ‘‘effective date
of the termination’ for ‘“‘effective date
of the election.”

(c) Applicable law. On and after the ef-
fective date of the termination, a Fed-
eral savings association that has ter-
minated its election to operate as a
covered savings association shall be
subject to the same provisions of law
as a Federal savings association that
has not made an election under this
part.
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§101.7 Reelection.

(a) Reelection. A Federal savings asso-
ciation that has terminated its elec-
tion to operate as a covered savings as-
sociation may submit a notice to re-
elect to operate as a covered savings
association, if at least five years have
elapsed since the effective date of the
termination. Upon determining that
good cause exists, the OCC may permit
a Federal savings association to reelect
to operate as a covered savings associa-
tion prior to the expiration of the five-
year period.

(b) Procedures and treatment. A Fed-
eral savings association reelecting to
operate as a covered savings associa-
tion shall comply with, and shall be
subject to, the provisions of this part
as if it were making an election for the
first time.

§101.8 Evasion.

The OCC may disapprove any notice
submitted pursuant to this part if the
OCC determines that the notice is
made for the purpose of evading §101.5,
including as that section applies to a
covered savings association termi-
nating an election.
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§108.1 Scope.

The rules in this part apply to hear-
ings, which are exempt from the adju-
dicative provisions of the Administra-
tive Procedure Act, afforded to any of-
ficer, director, or other person partici-
pating in the conduct of the affairs of
a Federal savings association, Federal
savings association subsidiary, or affil-
iate service corporation, where such
person has been suspended or removed
from office or prohibited from further
participation in the conduct of the af-
fairs of one of the aforementioned enti-
ties by a Notice or Order served by the
OCC upon the grounds set forth in sec-
tion 8(g) of the Federal Deposit Insur-
ance Act, (12 U.S.C. 1818(g)).

§108.2 Definitions.

As used in this part—

(a) The term OCC means the Office of
the Comptroller of the Currency.

(b) [Reserved]

(c) The term Notice means a Notice of
Suspension or Notice of Prohibition
issued by the OCC pursuant to section
8(g) of the Federal Deposit Insurance
Act.

(d) The term Order means an Order of
Removal or Order of Prohibition issued
by the OCC pursuant to section 8(g) of
the Federal Deposit Insurance Act.

(e) The term association means a Fed-
eral savings association within the
meaning of section 2(5) of the Home
Owners’ Loan Act of 1933, as amended,
12 U.S.C. 1462(5) (‘‘HOLA”), Federal
savings association subsidiary and an
affiliate service corporation within the
meaning of section 8(b)(8) of the Fed-
eral Deposit Insurance Act, as amend-
ed, 12 U.S.C. 1818(b)(8) (‘*‘FDIA”).

(f) The term subject individual means
a person served with a Notice or Order.

(g) The term petitioner means a sub-
ject individual who has filed a petition
for informal hearing under this part.

§108.3 Issuance of Notice or Order.

(a) The OCC may issue and serve a
Notice upon an officer, director, or
other person participating in the con-
duct of the affairs of an association,
where the individual is charged in any
information, indictment, or complaint
with the commission of or participa-
tion in a crime involving dishonesty or
breach of trust that is punishable by

§108.5

imprisonment for a term exceeding one
year under state or Federal law, if the
OCC, upon due deliberation, determines
that continued service or participation
by the individual may pose a threat to
the interests of the association’s de-
positors or may threaten to impair
public confidence in the association.
The Notice shall remain in effect until
the information, indictment, or com-
plaint is finally disposed of or until
terminated by the OCC.

(b) The OCC may issue and serve an
Order upon a subject individual against
whom a judgment of conviction, or an
agreement to enter a pretrial diversion
or other similar program has been ren-
dered, where such judgment is not sub-
ject to further appellate review, and
the OCC, upon the deliberation, has de-
termined that continued service or par-
ticipation by the subject individual
may pose a threat to the interests of
the association’s depositors or may
threaten to impair public confidence in
the association.

§108.4 Contents and service of the No-
tice or Order.

(a) The Notice or Order shall set
forth the basis and facts in support of
the OCC’s issuance of such Notice or
Order, and shall inform the subject in-
dividual of his right to a hearing, in ac-
cordance with this part, for the pur-
pose of determining whether the Notice
or Order should be continued, termi-
nated, or otherwise modified.

(b) The OCC shall serve a copy of the
Notice or Order upon the subject indi-
vidual and the related association in
the manner set forth in §109.11 of this
chapter.

(c) Upon receipt of the Notice or
Order, the subject individual shall im-
mediately comply with the require-
ments thereof.

§108.5 Petition for hearing.

(a) To obtain a hearing, the subject
individual must file two copies of a pe-
tition with the OCC within 30 days of
being served with the Notice or Order.

(b) The petition filed under this sec-
tion shall admit or deny specifically
each allegation in the Notice or Order,
unless the petitioner is without knowl-
edge or information, in which case the
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petition shall so state and the state-
ment shall have the effect of a denial.
Any allegation not denied shall be
deemed to be admitted. When a peti-
tioner intends in good faith to deny
only a part of or to qualify an allega-
tion, he shall specify so much of it as
is true and shall deny only the remain-
der.

(c) The petition shall state whether
the petitioner is requesting termi-
nation or modification of the Notice or
Order, and shall state with particu-
larity how the petitioner intends to
show that his continued service to or
participation in the conduct of the af-
fairs of the association would not, or is
not likely to, pose a threat to the in-
terests of the association’s depositors
or to impair public confidence in the
association.

§108.6 Initiation of hearing.

(a) Within 10 days of the filing of a
petition for hearing, the OCC shall no-
tify the petitioner of the time and
place fixed for hearing, and it shall des-
ignate one or more OCC employees to
serve as presiding officer.

(b) The hearing shall be scheduled to
be held no later than 30 days from the
date the petition was filed, unless the
time is extended at the request of the
petitioner.

(c) A petitioner may appear person-
ally or through counsel, but if rep-
resented by counsel, said counsel is re-
quired to comply with §109.6 of this
chapter.

(d) A representative(s) of the OCC’s
Enforcement Division also may attend
the hearing and participate therein as
a party.

[76 FR 48956, Aug. 9, 2011, as amended at 85
FR 42642, July 14, 2020]

§108.7 Conduct of hearings.

(a) Hearings provided by this section
are not subject to the adjudicative pro-
visions of the Administrative Proce-
dure Act (b U.S.C. 554-557). The pre-
siding officer is, however, authorized to
exercise all of the powers enumerated
in §109.5 of this chapter.

(b) Witnesses may be presented, with-
in time limits specified by the pre-
siding officer, provided that at least 10
days prior to the hearing date, the
party presenting the witnesses fur-
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nishes the presiding officer and the op-
posing party with a list of such wit-
nesses and a summary of the proposed
testimony. However, the requirement
for furnishing such a witness list and
summary of testimony shall not apply
to the presentation of rebuttal wit-
nesses. The presiding officer may ask
questions of any witness, and each
party shall have an opportunity to
cross-examine any witness presented
by an opposing party.

(c) Upon the request of either the pe-
titioner or a representative of the En-
forcement Division, the record shall re-
main open for a period of 5 business
days following the hearing, during
which time the parties may make any
additional submissions for the record.
Thereafter, the record shall be closed.

(d) Following the introduction of all
evidence, the petitioner and the rep-
resentative of the Enforcement Divi-
sion shall have an opportunity for oral
argument; however, the parties may
jointly waive the right to oral argu-
ment, and, in lieu thereof, elect to sub-
mit written argument.

(e) All oral testimony and oral argu-
ment shall be recorded, and transcripts
made available to the petitioner upon
payment of the cost thereof. A copy of
the transcript shall be sent directly to
the presiding officer, who shall have
authority to correct the record sua
sponte or upon the motion of any party.

(f) The parties may, in writing, joint-
ly waive an oral hearing and instead
elect a hearing upon a written record
in which all evidence and argument
would be submitted to the presiding of-
ficer in documentary form and state-
ments of individuals would be made by
affidavit.

[76 FR 48956, Aug. 9, 2011, as amended at 85
FR 42642, July 14, 2020]

§108.8 Default.

If the subject individual fails to file a
petition for a hearing, or fails to ap-
pear at a hearing, either in person or
by attorney, or fails to submit a writ-
ten argument where oral argument has
been waived pursuant to §108.7(d) or (f)
of this part, the Notice shall remain in
effect until the information, indict-
ment, or complaint is finally disposed
of and the Order shall remain in effect
until terminated by the OCC.
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§108.9 Rules of evidence.

(a) Formal rules of evidence shall not
apply to a hearing, but the presiding
officer may limit the introduction of
irrelevant, immaterial, or unduly rep-
etitious evidence.

(b) All matters officially noticed by
the presiding officer shall appear on
the record.

§108.10 Burden of persuasion.

The petitioner has the burden of
showing, by a preponderance of the evi-
dence, that his or her continued service
to or participation in the conduct of
the affairs of the association does not,
or is not likely to, pose a threat to the
interests of the association’s depositors
or threaten to impair public confidence
in the association.

§108.11 Relevant considerations.

(a) In determining whether the peti-
tioner has shown that his or her con-
tinued service to or participation in
the conduct of the affairs of the asso-
ciation would not, or is not likely to,
pose a threat to the interests of the as-
sociation’s depositors or threaten to
impair public confidence in the asso-
ciation, in order to decide whether the
Notice or Order should be continued,
terminated, or otherwise modified, the
OCC will consider:

(1) The nature and extent of the peti-
tioner’s participation in the affairs of
the association;

(2) The nature of the offense with
which the petitioner has been charged;

(3) The extent of the publicity ac-
corded the indictment and trial; and

(4) Such other relevant factors as
may be entered on the record.

(b) When considering a request for
the termination or modification of a
Notice, the OCC will not consider the
ultimate guilt or innocence of the peti-
tioner with respect to the criminal
charge that is outstanding.

(c) When considering a request for
the termination or modification of an
Order which has been issued following
a final judgment of conviction against
a subject individual, the OCC will not

§108.14

collaterally review such final judgment
of conviction.

§108.12 Proposed findings and conclu-
sions and recommended decision.

(a) Within 30 days after completion of
oral argument or the submission of
written argument where oral argument
has been waived, the presiding officer
shall file with and certify to the OCC
for decision the entire record of the
hearing, which shall include a rec-
ommended decision, the Notice or
Order, and all other documents filed in
connection with the hearing.

(b) The recommended decision shall
contain:

(1) A statement of the issue(s) pre-
sented,

(2) A statement of findings and con-
clusions, and the reasons or basis
therefor, on all material issues of fact,
law, or discretion presented on the
record, and

(3) An appropriate recommendation
as to whether the suspension, removal,
or prohibition should be continued,
modified, or terminated.

§108.13 Decision of the OCC.

(a) Within 30 days after the rec-
ommended decision has been certified
to the OCC, the OCC shall issue a final
decision.

(b) The OCC’s final decision shall
contain a statement of the basis there-
for. The OCC may satisfy this require-
ment where it adopts the recommended
decision of the presiding officer upon
finding that the recommended decision
satisfies the requirements of §109.38 of
this chapter.

(c) The OCC shall serve upon the peti-
tioner and the representative of the
Enforcement Division a copy of the
OCC’s final decision and the related
recommended decision.

[76 FR 48956, Aug. 9, 2011, as amended at 85
FR 42643, July 14, 2020]
§108.14 Miscellaneous.

The provisions of §§109.10, 109.11, and
109.12 of this chapter shall apply to pro-
ceedings under this part.
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