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Subpart A—General

§80.1 What does this part do?

This part of the Code of Federal Reg-
ulations tells States how they may:

(a) Use revenues derived from State
hunting and fishing licenses in compli-
ance with the Acts.

(b) Receive annual apportionments
from the Federal Aid to Wildlife Res-
toration Fund (16 U.S.C. 669(b)), if au-
thorized, and the Sport Fish Restora-
tion and Boating Trust Fund (26 U.S.C
9504).

(c) Receive financial assistance from
the Wildlife Restoration program, the
Basic Hunter Education and Safety
subprogram, and the Enhanced Hunter
Education and Safety grant program, if
authorized.

(d) Receive financial assistance from
the Sport Fish Restoration program,
the Recreational Boating Access sub-
program, the Aquatic Resources Edu-
cation subprogram, and the Outreach
and Communications subprogram.

(e) Comply with the requirements of
the Acts.

§80.2 What terms do I need to know?

The terms in this section pertain
only to the regulations in this part.

619



§80.2

Acts means the Pittman-Robertson
Wildlife Restoration Act of September
2, 1937, as amended (16 U.S.C. 669-669k),
and the Dingell-Johnson Sport Fish
Restoration Act of August 9, 1950, as
amended (16 U.S.C. T77-77Tn, except
T77e-1 and g-1).

Agency means a State fish and wild-
life agency.

Angler means a person who fishes for
sport fish for recreational purposes as
permitted by State law.

Asset means all tangible and intan-
gible real and personal property of
monetary value. This includes Capital
assets as defined at 2 CFR 200.12, Equip-
ment as defined at 2 CFR 200.33, and
real property of any value.

Capital improvement or capital expendi-
ture for improvement means:

(1) A structure that costs at least
$25,000 to build, acquire, or install; or
the alteration or repair of a structure
or the replacement of a structural com-
ponent, if it increases the structure’s
useful life by at least 10 years or its
market value by at least $25,000.

(2) An agency may use its own defini-
tion of capital improvement if its defi-
nition includes all capital improve-
ments as defined here.

Comprehensive management system is a
State fish and wildlife agency’s method
of operations that links programs, fi-
nancial systems, human resources,
goals, products, and services. It as-
sesses the current, projected, and de-
sired status of fish and wildlife; it de-
velops a strategic plan and carries it
out through an operational planning
process; and it evaluates results. The
planning period is at least 5 years
using a minimum 15-year projection of
the desires and needs of the State’s
citizens. A comprehensive-manage-
ment-system grant funds all or part of
a State’s comprehensive management
system.

Construction means the act of build-
ing or significantly renovating, alter-
ing, or repairing a structure. Acquir-
ing, clearing, and reshaping land and
demolishing structures are types or
phases of construction. Examples of
structures are buildings, roads, parking
lots, utility lines, fences, piers, wells,
pump stations, ditches, dams, dikes,
water-control structures, fish-hatchery
raceways, and shooting ranges.

50 CFR Ch. I (10-1-22 Edition)

Director means:

(1) The person whom the Secretary:

(i) Appointed as the chief executive
official of the U.S. Fish and Wildlife
Service, and

(ii) Delegated authority to admin-
ister the Acts nationally; or

(2) A deputy or another person au-
thorized temporarily to administer the
Acts nationally.

Diversion means any use of revenue
from hunting and fishing licenses for a
purpose other than administration of
the State fish and wildlife agency.

Fee interest means the right to posses-
sion, use, and enjoyment of a parcel of
land or water for an indefinite period.
A fee interest, as used in this part, may
be the:

(1) Fee simple, which includes all
possible interests or rights that a per-
son can hold in a parcel of land or
water; or

(2) Fee with exceptions to title,
which excludes one or more real prop-
erty interests that would otherwise be
part of the fee simple.

Grant means an award of money, the
principal purpose of which is to trans-
fer funds or property from a Federal
agency to a grantee to support or stim-
ulate an authorized public purpose
under the Acts. This part uses the term
grant for both a grant and a coopera-
tive agreement for convenience of ref-
erence. This use does not affect the
legal distinction between the two in-
struments. The meaning of grant in the
terms grant funds, grant-funded, under a
grant, and under the grant includes the
matching cash and any matching in-
kind contributions in addition to the
Federal award of money.

Grantee means the State fish and
wildlife agency that applies for the
grant and carries out grant-funded ac-
tivities in programs authorized by the
Acts. The State fish and wildlife agen-
cy acts on behalf of the State govern-
ment, which is the legal entity and is
accountable for the use of Federal
funds, matching funds, and matching
in-kind contributions.

Lease means an agreement in which
the owner of a fee interest transfers to
a lessee the right of exclusive posses-
sion and use of an area of land or water
for a fixed period, which may be renew-
able. The lessor cannot readily revoke
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the lease at his or her discretion. The
lessee pays rent periodically or as a
single payment. The lessor must be
able to regain possession of the lessee’s
interest (leasehold interest) at the end of
the lease term. An agreement that does
not correspond to this definition is not
a lease even if it is labeled as one.

Match or cost share means the non-
Federal portion of project costs or
value of any non-Federal in-kind con-
tributions of a grant-funded project,
unless a Federal statute authorizes
match using Federal funds. Match
must meet the requirements at 2 CFR
200.306(b)(1)—(T).

Obligation has two meanings depend-
ing on the context:

(1) When a grantee of Federal finan-
cial assistance commits funds by incur-
ring costs for purposes of the grant, the
definition at 2 CFR 200.71 applies.

(2) When the Service sets aside funds
for disbursement immediately or at a
later date in the formula-based pro-
grams under the Acts, the definition at
50 CFR 80.91 applies.

Personal property means anything
tangible or intangible that is not real
property.

(1) Tangible personal property in-
cludes:

(i) Objects, such as equipment and
supplies, that are moveable without
substantive damage to the land or any
structure to which they may be at-
tached;

(ii) Soil, rock, gravel, minerals, gas,
oil, or water after excavation or ex-
traction from the surface or sub-
surface;

(iii) Commodities derived from trees
or other vegetation after harvest or
separation from the land; and

(iv) Annual crops before or after har-
vest.

(2) Intangible personal property in-
cludes:

(i) Intellectual property, such as pat-
ents or copyrights;

(ii) Securities, such as bonds and in-
terest-bearing accounts; and

(iii) Licenses, which are personal
privileges to use an area of land or
water with at least one of the following
attributes:

(A) Are revocable at the landowner’s
discretion;
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(B) Terminate when the landowner
dies or the area of land or water passes
to another owner; or

(C) Do not transfer a right of exclu-
sive use and possession of an area of
land or water.

Project means one or more related un-
dertakings in a project-by-project
grant that are necessary to fulfill a
need or needs, as defined by a State
fish and wildlife agency, consistent
with the purposes of the appropriate
Act. For convenience of reference in
this part, the meaning of project in-
cludes an agency’s fish and wildlife
program under a comprehensive man-
agement system grant.

Project-by-project grant means an
award of money based on a detailed
statement of a project or projects and
other supporting documentation.

Real property means one, several, or
all interests, benefits, and rights inher-
ent in the ownership of a parcel of land
or water. Examples of real property in-
clude fee, conservation easements, ac-
cess easements, utility easements, and
mineral rights. A leasehold interest is
also real property except in those
States where the State Attorney Gen-
eral provides an official opinion that
determines a lease is personal property
under State law.

(1) A parcel includes (unless limited
by its legal description) the space
above and below it and anything phys-
ically affixed to it by a natural process
or human action. Examples include
standing timber, other vegetation (ex-
cept annual crops), buildings, roads,
fences, and other structures.

(2) A parcel may also have rights at-
tached to it by a legally prescribed pro-
cedure. Examples include water rights
or an access easement that allows the
parcel’s owner to travel across an adja-
cent parcel.

(3) The legal classification of an in-
terest, benefit, or right depends on its
attributes rather than the name as-
signed to it. For example, a grazing
permit is often incorrectly labeled a
lease, which can be real property, but
most grazing permits are actually li-
censes, which are not real property.

Regional Director means the person
appointed by the Director to be the
chief executive official of one of the
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Service’s geographic Regions, or a dep-
uty or another person temporarily au-
thorized to exercise the authority of
the chief executive official of one of
the Service’s geographic Regions. This
person’s responsibility does not extend
to any administrative units that the
Service’s Headquarters supervises di-
rectly in that geographic Region.

Secretary means the person appointed
by the President to direct the oper-
ation of the Department of the Inte-
rior, or a deputy or another person who
is temporarily authorized to direct the
operation of the Department.

Service means the U.S. Fish and Wild-
life Service.

Sport fish means aquatic, gill-breath-
ing, vertebrate animals with paired
fins, having material value for recre-
ation in the marine and fresh waters of
the United States.

State means any State of the United
States, the Commonwealths of Puerto
Rico and the Northern Mariana Is-
lands, and the territories of Guam, the
U.S. Virgin Islands, and American
Samoa. State also includes the District
of Columbia for purposes of the Din-
gell-Johnson Sport Fish Restoration
Act, the Sport Fish Restoration pro-
gram, and its subprograms. State does
not include the District of Columbia
for purposes of the Pittman-Robertson
Wildlife Restoration Act and the pro-
grams and subprogram under the Act
because the Pittman-Robertson Wild-
life Restoration Act does not authorize
funding for the District. References to
“the 50 States” apply only to the 50
States of the United States and do not
include the Commonwealths of Puerto
Rico and the Northern Mariana Is-
lands, the District of Columbia, or the
territories of Guam, the U.S. Virgin Is-
lands, and American Samoa.

State fish and wildlife agency means
the administrative unit designated by
State law or regulation to carry out
State laws for management of fish and
wildlife resources. If an agency has
other jurisdictional responsibilities,
the agency is considered the State fish
and wildlife agency only when exer-
cising responsibilities specific to man-
agement of the State’s fish and wildlife
resources.

Subaccount means a record of finan-
cial transactions for groups of similar
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activities based on programs and sub-
programs. Each group has a unique
number. Different subaccounts also dis-
tinguish between benefits to marine or
freshwater fisheries in the programs
and subprograms authorized by the
Dingell-Johnson Sport Fish Restora-
tion Act.

Useful life means the period during
which a federally funded capital im-
provement is capable of fulfilling its
intended purpose with adequate rou-
tine maintenance.

Wildlife means the indigenous or nat-
uralized species of birds or mammals
that are either:

(1) Wild and free-ranging;

(2) Held in a captive breeding pro-
gram established to reintroduce indi-
viduals of a depleted indigenous species
into previously occupied range; or

(3) Under the jurisdiction of a State
fish and wildlife agency.

[76 FR 46156, Aug. 1, 2011, as amended at 78
FR 35152, June 12, 2013; 84 FR 44784, Aug. 27,
2019]

Subpart B—State Fish and Wildlife
Agency Eligibility

§80.10 Who is eligible to receive the
benefits of the Acts?

States acting through their fish and
wildlife agencies are eligible for bene-
fits of the Acts only if they pass and
maintain legislation that:

(a) Assents to the provisions of the
Acts;

(b) Ensures the conservation of fish
and wildlife; and

(c) Requires that revenue from hunt-
ing and fishing licenses be:

(1) Controlled only by the State fish
and wildlife agency; and

(2) Used only for administration of
the State fish and wildlife agency,
which includes only the functions re-
quired to manage the agency and the
fish- and wildlife-related resources for
which the agency has authority under
State law.

§80.11 How does a State become ineli-
gible to receive the benefits of the
Acts?

A State becomes ineligible to receive
the benefits of the Acts if it:

(a) Fails materially to comply with
any law, regulation, or term of a grant

622



U.S. Fish and Wildlife Serv., Interior

as it relates to acceptance and use of
funds under the Acts;

(b) Does not have legislation required
at §80.10 or passes legislation contrary
to the Acts; or

(¢c) Diverts hunting and fishing 1li-
cense revenue from:

(1) The control of the State fish and
wildlife agency; or

(2) Purposes other than the agency’s
administration.

§80.12 Does an agency have to confirm
that it wants to receive an annual
apportionment of funds?

No. However, if a State fish and wild-
life agency does not want to receive
the annual apportionment of funds, it
must notify the Service in writing
within 60 days after receiving a pre-
liminary certificate of apportionment.

Subpart C—License Revenue

§80.20 What does revenue from hunt-
ing and fishing licenses include?

Hunting and fishing license revenue
includes:

(a) All proceeds from State-issued
general or special hunting and fishing
licenses, permits, stamps, tags, access
and use fees, and other State charges
to hunt or fish for recreational pur-
poses. Revenue from licenses sold by
vendors is net income to the State
after deducting reasonable sales fees or
similar amounts retained by vendors.

(b) Real or personal property ac-
quired with license revenue.

(¢c) Income from the sale, lease, or
rental of, granting rights to, or a fee
for access to real or personal property
acquired or constructed with license
revenue.

(d) Income from the sale, lease, or
rental of, granting rights to, or a fee
for access to a recreational oppor-
tunity, product, or commodity derived
from real or personal property ac-
quired, managed, maintained, or pro-
duced by using license revenue.

(e) Interest, dividends, or other in-
come earned on license revenue.

(f) Reimbursements for expenditures
originally paid with license revenue.

(g) Payments received for services
funded by license revenue.

§80.22

§80.21 What if a State diverts license
revenue from the control of its fish
and wildlife agency?

The Director may declare a State to
be in diversion if it violates the re-
quirements of §80.10 by diverting 1li-
cense revenue from the control of its
fish and wildlife agency to purposes
other than the agency’s administra-
tion. The State is then ineligible to re-
ceive benefits under the relevant Act
from the date the Director signs the
declaration until the State resolves the
diversion. Only the Director may de-
clare a State to be in diversion, and
only the Director may rescind the dec-
laration.

§80.22 What must a State do to resolve
a declaration of diversion?

The State must complete the actions
in paragraphs (a) through (e) of this
section to resolve a declaration of di-
version. The State must use a source of
funds other than license revenue to
fund the replacement of license rev-
enue.

(a) If necessary, the State must enact
adequate legislative prohibitions to
prevent diversions of license revenue.

(b) The State fish and wildlife agency
must replace all diverted cash derived
from license revenue and the interest
lost up to the date of repayment. It
must enter into State records the re-
ceipt of this cash and interest.

(c) The agency must receive either
the revenue earned from diverted prop-
erty during the period of diversion or
the current market rental rate of any
diverted property, whichever is great-
er.

(d) The agency must take one of the
following actions to resolve a diversion
of real, personal, or intellectual prop-
erty:

(1) Regain management control of
the property, which must be in about
the same condition as before diversion;

(2) Receive replacement property
that meets the criteria in paragraph (e)
of this section; or

(3) Receive a cash amount at least
equal to the current market value of
the diverted property only if the Direc-
tor agrees that the actions described in
paragraphs (d)(1) and (d)(2) of this sec-
tion are impractical.
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(e) To be acceptable under paragraph
(d)(2) of this section:

(1) Replacement property must have
both:

(i) Market value that at least equals
the current market value of the di-
verted property; and

(ii) Fish or wildlife benefits that at
least equal those of the property di-
verted.

(2) The Director must agree that the
replacement property meets the re-
quirements of paragraph (e)(1) of this
section.

§80.23 Does a declaration of diversion
affect a previous Federal obligation
of funds?

No. Federal funds obligated before
the date that the Director declares a
diversion remain available for expendi-
ture without regard to the intervening
period of the State’s ineligibility. See
§80.91 for when a Federal obligation oc-
curs.

Subpart D—License Holder
Certification

SOURCE: 84 FR 44784, Aug. 27, 2019, unless
otherwise noted.

§80.30 Why must an agency certify the
number of paid license holders?

A State fish and wildlife agency must
certify the number of people having
paid licenses to hunt and paid licenses
to fish because the Service uses these
data in statutory formulas to appor-
tion funds in the Wildlife Restoration
and Sport Fish Restoration programs
among the States.

§80.31 How does an agency certify the
number of paid license holders?

(a) A State fish and wildlife agency
certifies the number of paid license
holders by responding to the Director’s
annual request for the following infor-
mation:

(1) The number of people who have
paid licenses to hunt in the State dur-
ing the State-specified certification pe-
riod (certification period); and

(2) The number of people who have
paid licenses to fish in the State during
the certification period.

(b) The agency director or his or her
designee:

50 CFR Ch. I (10-1-22 Edition)

(1) Must certify the information at
paragraph (a) of this section in the for-
mat that the Director specifies;

(2) Must provide documentation to
support the accuracy of this informa-
tion at the Director’s request;

(3) Is responsible for eliminating
multiple counting of the same individ-
uals in the information that he or she
certifies; and

(4) May use statistical sampling,
automated record consolidation, or
other techniques approved by the Di-
rector for this purpose.

(c) If an agency director uses statis-
tical sampling to eliminate multiple
counting of the same individuals, he or
she must ensure that the sampling is
complete by the earlier of the fol-
lowing:

(1) Five years after the last statis-
tical sample; or

(2) Before completing the first cer-
tification following any change in the
licensing system that could affect the
number of license holders.

§80.32 What is the certification pe-
riod?

A certification period must:

(a) Be 12 consecutive months;

(b) Correspond to the State’s fiscal
year or license year;

(c) Be consistent from year to year
unless the Director approves a change;
and

(d) End at least 1 year and no more
than 2 years before the beginning of
the Federal fiscal year in which the ap-
portioned funds first become available
for expenditure.

§80.33 How does an agency decide
who to count as paid license hold-
ers in the annual certification?

(a) A State fish and wildlife agency
must count only those people who have
a license issued:

(1) In the license holder’s name; or

(2) With a unique identifier that is
traceable to the license holder, who
must be verifiable in State records.

(b) A State fish and wildlife agency
must count a person holding a single-
year license only once in the certifi-
cation period in which the license first
becomes valid. (Single-year licenses
are valid for any length of time less
than 2 years.)
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(c) A person is counted as a valid li-
cense holder even if the person is not
required to have a paid license or is un-
able to hunt or fish.

(d) A person having more than one
valid hunting license is counted only
once each certification period as a hun-
ter. A person having more than one
valid fishing license is counted only
once each certification period as an an-
gler. A person having both a valid
hunting license and a valid fishing 1li-
cense, or a valid combination hunting/
fishing license, may be counted once
each certification period as a hunter
and once each certification period as
an angler. The license holder may have
voluntarily obtained them or was re-
quired to have them in order to obtain
a different privilege.

(e) A person who has a license that
allows the license holder only to trap
animals or only to engage in commer-
cial fishing or other commercial activi-
ties must not be counted.

§80.34 Must a State fish and wildlife
agency receive a minimum amount
of revenue for each license holder
certified?

(a) For the State fish and wildlife
agency to certify a license holder, the
agency must establish that it receives
the following minimum gross revenue:

(1) $2 for each year the license is
valid, for either the privilege to hunt
or the privilege to fish; and

(2) $4 for each year the license is
valid for a combination license that
gives privileges to both hunt and fish.

(b) A State fish and wildlife agency
must follow the requirement in para-
graph (a) of this section for all licenses
sold as soon as practical, but no later
than September 27, 2021.

(c) A State may apply these stand-
ards to all licenses certified in the li-
cense certification period that this rule
becomes effective.

§80.35 What additional requirements
apply to certifying multiyear li-
censes?

The following additional require-
ments apply to certifying multiyear 1i-
censes:

(a) A State fish and wildlife agency
must follow the requirement at
§80.34(a) for all multiyear licenses sold
before and after the date that the agen-
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cy adopts the new standard, unless fol-
lowing the exception at paragraph (c)
of this section.

(b) If an agency is using an invest-
ment, annuity, or similar method to
fulfill the net-revenue requirements of
the version of §80.33 that was effective
from August 31, 2011, or any prior rule
that required net revenue, until Sep-
tember 26, 2019, the agency must dis-
continue that method and convert to
the new standard, unless following the
exception at paragraph (c) of this sec-
tion.

(1) If the revenue collected at the
time of sale has not been spent, the
agency must begin to use the new
standard by applying the total amount
the agency received at the time of sale.

(2) If the revenue collected at the
time of sale has been spent, the agency
must apply the new standard as if it
were applicable at the time of sale. For
example, if a single-privilege,
multiyear license sold for $100 in 2014,
and the agency adopts the new stand-
ard in 2018, then 4 years have been used
toward the amount received by the
agency (4 years x $2 = $8) and the li-
cense holder may be counted for up to
46 more years ($100 — $8 = $92/$2 = 46).

(c) An agency may continue to follow
the requirements of the version of
§80.33 that was effective from August
31, 2011, or any prior rule that required
net revenue, until September 26, 2019,
for those multiyear licenses that were
sold before the date specified at
§80.34(b) if the agency:

(1) Notifies the Director of the agen-
cy’s intention to do so;

(2) Describes how the new require-
ment will cause financial or oper-
ational harm to the agency when ap-
plied to licenses sold before the effec-
tive date of these regulations; and

(3) Commits to follow the current
standard for those multiyear licenses
sold after the date specified at
§80.34(b).

(d) A multiyear license may be valid
for either a specific or indeterminate
number of years, but it must be valid
for at least 2 years.

(e) The agency may count the license
for all certification periods for which it
received the minimum required rev-
enue, as long as the license holder
meets all other requirements of this
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subpart. For example, an agency may
count a single-privilege, multiyear li-
cense that sells for $25 for 12 certifi-
cation periods. However, if the license
exceeds the life expectancy or the li-
cense is valid for only 5 years, it may
be counted only for the number of
years it is valid.

(f) An agency may spend a multiyear
license fee as soon as the agency re-
ceives it.

(g) The agency must count only the
licenses that meet the minimum re-
quired revenue for the license period
based on:

(1) The duration of the license in the
case of a multiyear license with a spec-
ified ending date; or

(2) Whether the license holder re-
mains alive.

(h) The agency must use and docu-
ment a reasonable technique for decid-
ing how many multiyear-license hold-
ers remain alive in the certification pe-
riod. Some examples of reasonable
techniques are specific identification of
license holders, statistical sampling,
life-expectancy tables, and mortality
tables. The agency may instead use 80
years of age as a default for life expect-
ancy.

§80.36 May an agency count license
holders in the annual certification
if the agency receives funds from
the State or another entity to cover
their license fees?

If a State fish and wildlife agency re-
ceives funds from the State or other
entity to cover fees for some license
holders, the agency may count those li-
cense holders in the annual certifi-
cation only under the following condi-
tions:

(a) The State funds to cover license
fees must come from a source other
than hunting- and fishing-license rev-
enue.

(b) The State must identify funds to
cover license fees separately from
other funds provided to the agency.

(c) The agency must receive at least
the average amount of State-provided
discretionary funds that it received for
the administration of the State’s fish
and wildlife agency during the State’s 5
previous fiscal years.

(@8] State-provided discretionary
funds are those from the State’s gen-
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eral fund that the State may increase
or decrease if it chooses to do so.

(2) Some State-provided funds are
from special taxes, trust funds, gifts,
bequests, or other sources specifically
dedicated to the support of the State
fish and wildlife agency. These funds
typically fluctuate annually due to in-
terest rates, sales, or other factors.
They are not discretionary funds for
purposes of this part as long as the
State does not take any action to re-
duce the amount available to its fish
and wildlife agency.

(d) The agency must receive and ac-
count for the State or other entity
funds as license revenue.

(e) The agency must issue licenses in
the license holder’s name or by using a
unique identifier that is traceable to
the license holder, who is verifiable in
State records.

(f) The license fees must meet all
other requirements in this part.

§80.37 May the State fish and wildlife
agency certify a license sold at a
discount when combined with an-
other license or privilege?

Yes. A State fish and wildlife agency
may certify a license that is sold at a
discount when combined with another
license or privilege as long as the agen-
cy meets the rules for minimum rev-
enue at §80.34 for each privilege.

§80.38 May an entity other than the
State fish and wildlife agency offer
a discount on a license, or offer a
free license, under any cir-
cumstances?

(a) An entity other than the agency
may offer the public a license that
costs less than the regulated price and
a State fish and wildlife agency may
certify the license holder only if:

(1) The license is issued to the indi-
vidual according to the requirements
at §80.33;

(2) The amount received by the agen-
cy meets all other requirements in this
subpart; and

(3) The agency agrees to the amount
of revenue it will receive.

(b) An entity other than the agency
may offer the public a license that
costs less than the regulated price
without the agency agreeing, but must
pay the agency the full cost of the li-
cense.
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§80.39 What must an agency do if it
becomes aware of errors in its cer-
tified license data?

A State fish and wildlife agency must
submit revised certified data on paid li-
cense holders within 90 days after the
agency becomes aware of errors in its
certified data. The State may become
ineligible to participate in the benefits
of the relevant Act if it becomes aware
of errors in its certified data and does
not resubmit accurate certified data
within 90 days.

§80.40 May the Service recalculate an
apportionment if an agency submits
revised data?

The Service may recalculate an ap-
portionment of funds based on revised
certified license data under the fol-
lowing conditions:

(a) If the Service receives revised cer-
tified data for a pending apportionment
before the Director approves the final
apportionment, the Service may recal-
culate the pending apportionment.

(b) If the Service receives revised cer-
tified data for an apportionment after
the Director has approved the final
version of the apportionment, the Serv-
ice may recalculate the apportionment
only if doing so would not reduce funds
to other State fish and wildlife agen-
cies.

§80.41 May the Director correct a
Service error in apportioning
funds?

Yes. The Director may correct any
error that the Service makes in appor-
tioning funds.

Subpart E—Eligible Activities

§80.50 What activities are eligible for
funding under the Pittman-Robert-
son Wildlife Restoration Act?

The following activities are eligible
for funding under the Pittman-Robert-
son Wildlife Restoration Act:

(a) Wildlife Restoration program. (1)
Restore and manage wildlife for the
benefit of the public.

(2) Conduct research on the problems
of managing wildlife and its habitat if
necessary to administer wildlife re-
sources efficiently.

(3) Obtain data to guide and direct
the regulation of hunting.

§80.50

(4) Acquire real property suitable or
capable of being made suitable for:

(i) Wildlife habitat; or

(ii) Public access for hunting or other
wildlife-oriented recreation.

(5) Restore, rehabilitate, improve, or
manage areas of lands or waters as
wildlife habitat.

(6) Build structures or acquire equip-
ment, goods, and services to:

(i) Restore, rehabilitate, or improve
lands and waters as wildlife habitat; or

(ii) Provide public access for hunting
or other wildlife-oriented recreation.

(iii) Grantees and subgrantees must
follow the requirements at 2 CFR part
200 when acquiring equipment, goods,
and services under an award, with em-
phasis on §§200.313, 200.317 through
200.326, and 200.439.

(7) Operate or maintain:

(i) Projects that the State fish and
wildlife agency completed under the
Pittman-Robertson Wildlife Restora-
tion Act; or

(ii) Facilities that the agency ac-
quired or constructed with funds other
than those authorized under the Pitt-
man-Robertson Wildlife Restoration
Act if these facilities are necessary to
carry out activities authorized by the
Pittman-Robertson Wildlife Restora-
tion Act.

(8) Coordinate grants in the Wildlife
Restoration program and related pro-
grams and subprograms.

(9) Provide technical assistance.

(10) Make payments in lieu of taxes
on real property under the control of
the State fish and wildlife agency when
the payment is:

(i) Required by State or local law;
and

(ii) Required for all State lands in-
cluding those acquired with Federal
funds and those acquired with non-Fed-
eral funds.

(b) Wildlife Restoration—Basic Hunter
Education and Safety subprogram. (1)
Teach the skills, knowledge, and atti-
tudes necessary to be a responsible
hunter.

(2) Acquire real property suitable or
capable of being made suitable for fire-
arm and archery ranges for public use.

(3) Comnstruct, operate, or maintain
firearm and archery ranges for public
use.
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(¢c) Enhanced Hunter Education and
Safety program. (1) Enhance programs
for hunter education, hunter develop-
ment, and firearm and archery safety.
Hunter-development programs intro-
duce individuals to and recruit them to
take part in hunting, bow hunting, tar-
get shooting, or archery.

(2) Enhance interstate coordination
of hunter-education and firearm- and
archery-range programs.

(3) Enhance programs for education,
safety, or development of bow hunters,
archers, and shooters.

(4) Enhance construction and devel-
opment of firearm and archery ranges.

(6) Update safety features of firearm
and archery ranges.

(6) Acquire real property suitable or
capable of being made suitable for fire-
arm and archery ranges for public use.

[76 FR 46156, Aug. 1, 2011, as amended at 84
FR 44786, Aug. 27, 2019]

§80.51 What activities are eligible for
funding under the Dingell-Johnson
Sport Fish Restoration Act?

The following activities are eligible
for funding under the Dingell-Johnson
Sport Fish Restoration Act:

(a) Sport Fish Restoration program. (1)
Restore and manage sport fish for the
benefit of the public.

(2) Conduct research on the problems
of managing fish and their habitat and
the problems of fish culture if nec-
essary to administer sport fish re-
sources efficiently.

(3) Obtain data to guide and direct
the regulation of fishing. These data
may be on:

(i) Size and geographic range of sport
fish populations;

(ii) Changes in sport fish populations
due to fishing, other human activities,
or natural causes; and

(iii) Effects of any measures or regu-
lations applied.

(4) Develop and adopt plans to re-
stock sport fish and forage fish in the
natural areas or districts covered by
the plans; and obtain data to develop,
carry out, and test the effectiveness of
the plans.

(5) Stock fish for recreational pur-
poses.

(6) Acquire real property suitable or
capable of being made suitable for:
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(i) Sport fish habitat or as a buffer to
protect that habitat; or

(ii) Public access for sport fishing.
Closures to sport fishing must be based
on the recommendations of the State
fish and wildlife agency for fish and
wildlife management purposes.

(7) Restore, rehabilitate, improve, or
manage:

(i) Aquatic areas adaptable for sport
fish habitat; or

(i1) Land adaptable as a buffer to pro-
tect sport fish habitat.

(8) Build structures or acquire equip-
ment, goods, and services to:

(i) Restore, rehabilitate, or improve
aquatic habitat for sport fish, or land
as a buffer to protect aquatic habitat
for sport fish; or

(ii) Provide public access for sport
fishing.

(iii) Grantees and subgrantees must
follow the requirements at 2 CFR part
200 when acquiring equipment, goods,
and services under an award, with em-
phasis on §§200.313, 200.317 through
200.326, and 200.439.

(9) Comnstruct, renovate, operate, or
maintain pumpout and dump stations.
A pumpout station is a facility that
pumps or receives sewage from a type
IIT marine sanitation device that the
U.S. Coast Guard requires on some ves-
sels. A dump station, also referred to
as a ‘‘waste reception facility,” is spe-
cifically designed to receive waste from
portable toilets on vessels.

(10) Operate or maintain:

(i) Projects that the State fish and
wildlife agency completed under the
Dingell-Johnson Sport Fish Restora-
tion Act; or

(ii) Facilities that the agency ac-
quired or constructed with funds other
than those authorized by the Dingell-
Johnson Sport Fish Restoration Act if
these facilities are necessary to carry
out activities authorized by the Act.

(11) Coordinate grants in the Sport
Fish Restoration program and related
programs and subprograms.

(12) Provide technical assistance.

(13) Make payments in lieu of taxes
on real property under the control of
the State fish and wildlife agency when
the payment is:

(i) Required by State or local law;
and
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(ii) Required for all State lands in-
cluding those acquired with Federal
funds and those acquired with non-Fed-
eral funds.

(b) Sport Fish  Restoration—Rec-
reational Boating Access subprogram. (1)
Acquire land for new facilities, build
new facilities, or acquire, renovate, or
improve existing facilities to create or
improve public access to the waters of
the United States or improve the suit-
ability of these waters for recreational
boating. A broad range of access facili-
ties and associated amenities can qual-
ify for funding, but they must provide
benefits to recreational boaters. ‘‘Fa-
cilities” includes auxiliary structures
necessary to ensure safe use of rec-
reational boating access facilities.

(2) Conduct surveys to determine the
adequacy, number, location, and qual-
ity of facilities providing access to rec-
reational waters for all sizes of rec-
reational boats.

(c) Sport Fish Restoration—Aquatic Re-
source Education subprogram. Enhance
the public’s understanding of water re-
sources, aquatic life forms, and sport
fishing, and develop responsible atti-
tudes and ethics toward the aquatic en-
vironment.

(d) Sport Fish Restoration—Outreach
and Communications subprogram. (1) Im-
prove communications with anglers,
boaters, and the general public on
sport fishing and boating opportuni-
ties.

(2) Increase participation in sport
fishing and boating.

(3) Advance the adoption of sound
fishing and boating practices including
safety.

(4) Promote conservation and respon-
sible use of the aquatic resources of the
United States.

[76 FR 46156, Aug. 1, 2011, as amended at 84
FR 44786, Aug. 27, 2019]

§80.52 May an activity be eligible for
funding if it is not explicitly eligible
in this part?

An activity may be eligible for fund-
ing even if this part does not explicitly
designate it as an eligible activity if:

(a) The State fish and wildlife agency
justifies in the project statement how
the activity will help carry out the
purposes of the Pittman-Robertson
Wildlife Restoration Act or the Din-

§80.55

gell-Johnson Sport Fish Restoration
Act; and

(b) The Regional Director concurs
with the justification.

§80.53 Are costs of State central serv-
ices eligible for funding?

Administrative costs in the form of
overhead or indirect costs for State
central services outside of the State
fish and wildlife agency are eligible for
funding under the Acts and must follow
an approved cost allocation plan. These
expenses must not exceed 3 percent of
the funds apportioned annually to the
State under the Acts.

§80.54 What activities are ineligible
for funding?

The following activities are ineligible
for funding under the Acts, except
when necessary to carry out project
purposes approved by the Regional Di-
rector:

(a) Law enforcement activities.

(b) Public relations activities to pro-
mote the State fish and wildlife agen-
cy, other State administrative units,
or the State.

(c) Activities conducted for the pri-
mary purpose of producing income.

(d) Activities, projects, or programs
that promote or encourage opposition
to the regulated taking of fish, hunt-
ing, or the trapping of wildlife.

§80.55 May an agency receive a grant
to carry out part of a larger
project?

A State fish and wildlife agency may
receive a grant to carry out part of a
larger project that uses funds unre-
lated to the grant. The grant-funded
part of the larger project must:

(a) Result in an identifiable outcome
consistent with the purposes of the
grant program;

(b) Be substantial in character and
design;

(c) Meet the requirements of §§80.130
through 80.136 for any real property ac-
quired under the grant and any capital
improvements completed under the
grant; and

(d) Meet all other requirements of
the grant program.
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§80.56 How does a proposed project
qualify as substantial in character
and design?

A proposed project qualifies as sub-
stantial in character and design if it:

(a) Describes a need consistent with
the Acts;

(b) States a purpose and sets objec-
tives, both of which are based on the
need;

(c) Uses a planned approach, appro-
priate procedures, and accepted prin-
ciples of fish and wildlife conservation
and management, research, or edu-
cation; and

(d) Is cost effective.
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Subpart F—Allocation of Funds by
an Agency

§80.60 What is the relationship be-
tween the Basic Hunter Education
and Safety subprogram and the En-
hanced Hunter Education and Safe-
ty program?

The relationship between the Basic
Hunter Education and Safety subpro-
gram (Basic Hunter Education) and the
Enhanced Hunter Education and Safety
program (Enhanced Hunter Education)
is in table 1 to §80.60:

TABLE 1 TO §80.60

Basic Hunter Education funds

Enhanced Hunter Education funds

(a) Which activities are eligible for fund-
ing?.

(b) How long are funds available for obli-
gation?.

(c) What if funds are not fully obligated
during the period of availability? to carry out the

servation Act (16

(d) What if funds are fully obligated during

the period of availability? obligated  for

toration program.

Those listed at §80.50(a) and (b)

Two Federal fiscal years

The Service may use unobligated funds

If Basic Hunter Education funds are fully

80.50(b), the agency may use that fis-
cal year's Enhanced Hunter Education
funds for eligible activities related to
Basic Hunter Education,
Hunter Education, or the Wildlife Res-

Those listed at 80.50(c), but see
80.60(d) under Basic Hunter Edu-
cation funds.

......................... One Federal fiscal year.

The Service reapportions unobligated
funds to eligible States as Wildlife
Restoration funds for the following fis-
cal year. States are eligible to receive
funds only if their Basic Hunter Edu-
cation funds were fully obligated in the
preceding fiscal year for activities at
§80.50(b).

No special provisions apply.

Migratory Bird Con-
U.S.C. 715 et seq.).

activities listed at

Enhanced

[76 FR 46156, Aug. 1, 2011, as amended at 84
FR 44787, Aug. 27, 2019]

§80.61 What requirements apply to
funds for the Recreational Boating
Access subprogram?

The requirements of this section
apply to allocating and obligating
funds for the Recreational Boating Ac-
cess subprogram.

(a) A State fish and wildlife agency
must allocate funds from each annual
apportionment under the Dingell-John-
son Sport Fish Restoration Act for use
in the subprogram.

(b) Over each 5-year period, the total
allocation for the subprogram in each
of the Service’s geographic regions
must average at least 15 percent of the
Sport Fish Restoration funds appor-
tioned to the States in that Region. As
long as this requirement is met, an in-

dividual State agency may allocate
more or less than 15 percent of its an-
nual apportionment in a single Federal
fiscal year with the Regional Director’s
approval.

(c) The Regional Director calculates
Regional allocation averages for sepa-
rate 5-year periods that coincide with
Federal fiscal years 2008-2012, 2013-2017,
20182022, and each subsequent b-year
period.

(d) If the total Regional allocation
for a b-year period is less than 15 per-
cent, the State agencies may, in a
memorandum of understanding, agree
among themselves which of them will
make the additional allocations to
eliminate the Regional shortfall.

(e) This paragraph applies if State
fish and wildlife agencies do not agree
on which of them will make additional
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allocations to bring the average Re-
gional allocation to at least 15 percent
over a b-year period. If the agencies do
not agree:

(1) The Regional Director may re-
quire States in the Region to make
changes needed to achieve the min-
imum 15-percent Regional average be-
fore the end of the fifth year; and

(2) The Regional Director must not
require a State to increase or decrease
its allocation if the State has allocated
at least 15 percent over the 5-year pe-
riod.

(f) A Federal obligation of these allo-
cated funds must occur by the end of
the fourth consecutive Federal fiscal
yvear after the Federal fiscal year in
which the funds first became available
for allocation.

(g) If the agency’s application to use
these funds has not led to a Federal ob-
ligation by that time, these allocated
funds become available for reappor-
tionment among the State fish and
wildlife agencies for the following fis-
cal year.

§80.62 What limitations apply to
spending on the Aquatic Resource
Education and the Outreach and
Communications subprograms?

The limitations in this section apply
to State fish and wildlife agency spend-
ing on the Aquatic Resource Education
and Outreach and Communications
subprograms.

(a) Each State’s fish and wildlife
agency may spend a maximum of 15
percent of the annual amount appor-
tioned to the State from the Sport Fish
Restoration and Boating Trust Fund
for activities in both subprograms. The
15-percent maximum applies to both
subprograms as if they were one.

(b) The 15-percent maximum for the
subprograms does not apply to the
Commonwealths of Puerto Rico and
the Northern Mariana Islands, the Dis-
trict of Columbia, and the territories of
Guam, the U.S. Virgin Islands, and
American Samoa. These jurisdictions
may spend more than 15 percent of
their annual apportionments for both
subprograms with the approval of the
Regional Director.

§80.65

§80.63 Does an agency have to allocate
costs in multipurpose projects and
facilities?

Yes. A State fish and wildlife agency
must allocate costs in multipurpose
projects and facilities. A grant-funded
project or facility is multipurpose if it
carries out the purposes of:

(a) A single grant program under the
Acts; and

(b) Another grant program under the
Acts, a grant program not under the
Acts, or an activity unrelated to
grants.

§80.64 How does an agency allocate
costs in multipurpose projects and
facilities?

A State fish and wildlife agency must
allocate costs in multipurpose projects
based on the uses or benefits for each
purpose that will result from the com-
pleted project or facility. The agency
must describe the method used to allo-
cate costs in multipurpose projects or
facilities in the project statement in-
cluded in the grant application.

§80.65 Does an agency have to allocate
funds between marine and fresh-
water fisheries projects?

Yes. Each coastal State’s fish and
wildlife agency must equitably allocate
the funds apportioned under the Din-
gell-Johnson Sport Fish Restoration
Act between projects with benefits for
marine fisheries and projects with ben-
efits for freshwater fisheries.

(a) The subprograms authorized by
the Dingell-Johnson Sport Fish Res-
toration Act do not have to allocate
funding in the same manner as long as
the State fish and wildlife agency equi-
tably allocates Dingell-Johnson Sport
Fish Restoration funds as a whole be-
tween marine and freshwater fisheries.

(b) The coastal States for purposes of
this allocation are:

(1) Alabama, Alaska, California, Con-
necticut, Delaware, Florida, Georgia,
Hawaii, Louisiana, Maine, Maryland,
Massachusetts, Mississippi, New Hamp-
shire, New Jersey, New York, North
Carolina, Oregon, Rhode Island, South
Carolina, Texas, Virginia, and Wash-
ington;

(2) The Commonwealths of Puerto
Rico and the Northern Mariana Is-
lands; and
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(3) The territories of Guam, the U.S.
Virgin Islands, and American Samoa.

§80.66 What requirements apply to al-
location of funds between marine
and freshwater fisheries projects?

The requirements of this section
apply to allocation of funds between
marine and freshwater fisheries
projects.

(a) When a State fish and wildlife
agency allocates and obligates funds it
must meet the following requirements:

(1) The ratio of total funds obligated
for marine fisheries projects to total
funds obligated for marine and fresh-
water fisheries projects combined must
equal the ratio of resident marine an-
glers to the total number of resident
anglers in the State; and

(2) The ratio of total funds obligated
for freshwater fisheries projects to
total funds obligated for marine and
freshwater fisheries projects combined
must equal the ratio of resident fresh-
water anglers to the total number of
resident anglers in the State.

(b) A resident angler is one who
fishes for recreational purposes in the
same State where he or she maintains
legal residence.

(c) Agencies must determine the rel-
ative distribution of resident anglers in
the State between those that fish in
marine environments and those that
fish in freshwater environments. Agen-
cies must use the National Survey of
Fishing, Hunting, and Wildlife-associ-
ated Recreation or another statis-
tically reliable survey or technique ap-
proved by the Regional Director for
this purpose.

(d) If an agency uses statistical sam-
pling to determine the relative dis-
tribution of resident anglers in the
State between those that fish in ma-
rine environments and those that fish
in freshwater environments, the sam-
pling must be complete by the earlier
of the following:

(1) Five years after the last statis-
tical sample; or

(2) Before completing the first cer-
tification following any change in the
licensing system that could affect the
number of sportfishing license holders.

(e) The amounts allocated from each
year’s apportionment do mnot nec-
essarily have to result in an equitable
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allocation for each year. However, the
amounts allocated over a variable pe-
riod, not to exceed 3 years, must result
in an equitable allocation between ma-
rine and freshwater fisheries projects.

(f) Agencies that fail to allocate
funds equitably between marine and
freshwater fisheries projects may be-
come ineligible to use Sport Fish Res-
toration program funds. These agencies
must remain ineligible until they dem-
onstrate to the Director that they have
allocated the funds equitably.

§80.67 May an agency finance an ac-
tivity from more than one annual
apportionment?

A State fish and wildlife agency may
use funds from more than one annual
apportionment to finance high-cost
projects, such as construction or acqui-
sition of lands or interests in lands, in-
cluding water rights. An agency may
do this in either of the following ways:

(a) Finance the entire cost of the ac-
quisition or construction from a non-
Federal funding source. The Service
will reimburse funds to the agency in
succeeding apportionment years ac-
cording to a plan approved by the Re-
gional Director and subject to the
availability of funds.

(b) Negotiate an installment pur-
chase or contract in which the agency
pays periodic and specified amounts to
the seller or contractor according to a
plan that schedules either reimburse-
ments or advances of funds imme-
diately before need. The Service will
reimburse or advance funds to the
agency according to a plan approved by
the Regional Director and subject to
the availability of funds.

§80.68 What requirements apply to fi-
nancing an activity from more than
one annual apportionment?

The following conditions apply to fi-
nancing an activity from more than
one annual apportionment:

(a) A State fish and wildlife agency
must agree to complete the project
even if Federal funds are not available.
If an agency does not complete the
project, it must recover any expended
Federal funds that did not result in
commensurate wildlife or sport-fishery
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benefits. The agency must then reallo-
cate the recovered funds to approved
projects in the same program.

(b) The project statement included
with the application must have a com-
plete schedule of payments to finish
the project.

(c) Interest and other financing costs
may be allowable subject to the re-
strictions in the applicable Federal
Cost Principles.

Subpart G—Application for a
Grant

§80.80 How does an agency apply for a
grant?

(a) An agency applies for a grant by
sending the Regional Director:

(1) Completed standard forms that
are:

(i) Approved by the Office of Manage-
ment and Budget for the grant applica-
tion process; and

(ii) Available on the Federal Web site
for electronic grant applications at
hitp://www.grants.gov; and

(2) Information required for a com-
prehensive-management-system grant
or a project-by-project grant.

(b) The director of the State fish and
wildlife agency or his or her designee
must sign all standard forms submitted
in the application process.

(c) The agency must send copies of
all standard forms and supporting in-
formation to the State Clearinghouse
or Single Point of Contact before send-
ing it to the Regional Director if the
State supports this process under Exec-
utive Order 12372, Intergovernmental
Review of Federal Programs.

§80.81 What must an agency submit
when applying for a comprehen-
sive-management-system grant?

A State fish and wildlife agency must
submit the following documents when
applying for a comprehensive-manage-
ment-system grant:

(a) The standard form for an applica-
tion for Federal assistance in a manda-
tory grant program.

(b) The standard forms for assurances
for nonconstruction programs and con-
struction programs as applicable.
Agencies may submit these standard
forms for assurances annually to the
Regional Director for use with all ap-

§80.82

plications for Federal assistance in the
programs and subprograms under the
Acts.

(c) A statement of cost estimates by
subaccount. Agencies may obtain the
subaccount numbers from the Service’s
Regional Division of Wildlife and Sport
Fish Restoration.

(d) Supporting documentation ex-
plaining how the proposed work com-
plies with the Acts, the provisions of
this part, and other applicable laws and
regulations.

(e) A statement of the agency’s in-
tent to carry out and fund part or all of
its comprehensive management system
through a grant.

(f) A description of the agency’s com-
prehensive management system includ-
ing inventory, strategic plan, oper-
ational plan, and evaluation. ‘‘Inven-
tory’’ refers to the process or processes
that an agency uses to:

(1) Determine actual, projected, and
desired resource and asset status; and

(2) Identify management problems,
issues, needs, and opportunities.

(g) A description of the State fish and
wildlife agency program covered by the
comprehensive management system.

(h) Contact information for the State
fish and wildlife agency employee who
is directly responsible for the integrity
and operation of the comprehensive
management system.

(i) A description of how the public
can take part in decisionmaking for
the comprehensive management sys-
tem.

§80.82 What must an agency submit
when applying for a project-by-
project grant?

A State fish and wildlife agency must
submit the following documents when
applying for a project-by-project grant:

(a) The standard form for an applica-
tion for Federal assistance in a manda-
tory grant program.

(b) The standard forms for assurances
for nonconstruction programs and con-
struction programs as applicable.
Agencies may submit these standard
forms for assurances annually to the
Regional Director for use with all ap-
plications for Federal assistance in the
programs and subprograms under the
Acts.
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(c) A project statement that de-
scribes each proposed project and pro-
vides the following information:

(1) Need. Explain why the project is
necessary and how it fulfills the pur-
poses of the relevant Act.

(2) Purpose. State the purpose and
base it on the need. The purpose states
the desired outcome of the proposed
project in general or abstract terms.

(3) Objectives. State the objectives
and base them on the need. The objec-
tives state the desired outcome of the
proposed project in terms that are spe-
cific and quantified.

(4) Results or benefits expected.

(5) Approach. Describe the methods
used to achieve the stated objectives.

(6) Useful life. Propose a useful life for
each capital improvement, and ref-
erence the method used to determine
the useful life of a capital improve-
ment with a value greater than
$100,000.

(T) Geographic location.

(8) Principal investigator for research
projects. Record the principal investiga-
tor’s name, work address, and work
telephone number.

(9) Program income.

(i) Estimate the amount of program
income that the project is likely to
generate.

(ii) Indicate the method or combina-
tion of methods (deduction, addition,
or matching) of applying program in-
come to Federal and non-Federal out-
lays.

(iii) Request the Regional Director’s
approval for the additive or matching
method. Describe how the agency pro-
poses to use the program income and
the expected results. Describe the es-
sential need when using program in-
come as match.

(iv) Indicate whether the agency
wants to treat program income that it
earns after the grant period as either
license revenue or additional funding
for purposes consistent with the grant
terms and conditions or program regu-
lations.

(v) Indicate whether the agency
wants to treat program income that
the subgrantee earns as license rev-
enue, additional funding for the pur-
poses consistent with the grant or sub-
program, or income subject only to the
terms of the subgrant agreement.

50 CFR Ch. I (10-1-22 Edition)

(10) Budget narrative. (i) Provide costs
by project and subaccount with addi-
tional information sufficient to show
that the project is cost effective. Agen-
cies may obtain the subaccount num-
bers from the Service’s Regional Divi-
sion of Wildlife and Sport Fish Res-
toration.

(ii) Describe any item that requires
the Service’s approval and estimate its
cost. Examples are preaward costs, cap-
ital improvements or expenditures,
real property acquisitions, or equip-
ment purchases.

(iii) Include a schedule of payments
to finish the project if an agency pro-
poses to use funds from two or more
annual apportionments.

(11) Multipurpose projects. Describe
the method for allocating costs in mul-
tipurpose projects and facilities as de-
scribed in §§80.63 and 80.64.

(12) Relationship with other grants. De-
scribe any relationship between this
project and other work funded by Fed-
eral grants that is planned, antici-
pated, or underway.

(13) Timeline. Describe significant
milestones in completing the project
and any accomplishments to date.

(14) General. Provide information in
the project statement that:

(i) Shows that the proposed activities
are eligible for funding and substantial
in character and design; and

(ii) Emnables the Service to comply
with the applicable requirements of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 and 4331-4347), the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.), the National His-
toric Preservation Act (16 U.S.C. 470s),
and other laws, regulations, and poli-
cies.

[76 FR 46156, Aug. 1, 2011, as amended at 84
FR 44787, Aug. 27, 2019]

§80.83 What is the Federal share of al-
lowable costs?

(a) The Regional Director must pro-
vide at least 10 percent and no more
than 75 percent of the allowable costs
of a grant-funded project to the fish
and wildlife agencies of the 50 States.
The Regional Director generally ap-
proves any Federal share from 10 to 75
percent as proposed by one of the 50
States if the:

(1) Funds are available; and
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(2) Application is complete and con-
sistent with laws, regulations, and
policies.

(b) The Regional Director may pro-
vide funds to the District of Columbia
to pay 75 to 100 percent of the allow-
able costs of a grant-funded project in
a program or subprogram authorized
by the Dingell-Johnson Sport Fish Res-
toration Act. The Regional Director
decides on the specific Federal share
between 75 and 100 percent based on
what he or she decides is fair, just, and
equitable. The Regional Director may
reduce the Federal share to less than 75
percent of allowable project costs only
if the District of Columbia voluntarily
provides match to pay the remaining
allowable costs. However, the Regional
Director must not reduce the Federal
share below 10 percent unless he or she
follows the procedure at paragraph (d)
of this section.

(c) The Regional Director may pro-
vide funds to pay 75 to 100 percent of
the allowable costs of a project funded
by a grant to a fish and wildlife agency
of the Commonwealths of Puerto Rico
and the Northern Mariana Islands and
the territories of Guam, the U.S. Vir-
gin Islands, and American Samoa. The
Regional Director decides on the spe-
cific Federal share between 75 and 100
percent based on what he or she decides
is fair, just, and equitable. The Re-
gional Director may reduce the Federal
share to less than 75 percent of allow-
able project costs only if the Common-
wealth or territorial fish and wildlife
agency voluntarily provides match to
pay the remaining allowable costs.
However, the Regional Director must
not reduce the Federal share below 10
percent unless he or she follows the
procedure at paragraph (d) of this sec-
tion. The Federal share of allowable
costs for a grant-funded project for the
Commonwealth of the Northern Mar-
iana Islands and the territories of
Guam, the U.S. Virgin Islands, and
American Samoa may be affected by
the waiver process described at
§80.84(c).

(d) The Regional Director may waive
the 10-percent minimum Federal share
of allowable costs if the State, District
of Columbia, Commonwealth, or terri-
tory requests a waiver and provides
compelling reasons to justify why it is

§80.85

necessary for the Federal government
to fund less than 10 percent of the al-
lowable costs of a project.

§80.84 How does the Service establish
the non-Federal share of allowable
costs?

(a) To establish the non-Federal
share of a grant-funded project for the
50 States, the Regional Director ap-
proves an application for Federal as-
sistance in which the State fish and
wildlife agency proposes the specific
non-Federal share by estimating the
Federal and match dollars, consistent
with §80.83(a).

(b) To establish the non-Federal
share of a grant-funded project for the
District of Columbia and the Common-
wealth of Puerto Rico, the Regional Di-
rector:

(1) Decides which percentage is fair,
just, and equitable for the Federal
share consistent with §80.83(b) through
(d);

(2) Subtracts the Federal share per-
centage from 100 percent to determine
the percentage of non-Federal share;
and

(3) Applies the percentage of non-
Federal share to the allowable costs of
a grant-funded project to determine
the match requirement.

(c) To establish the non-Federal
share of a grant-funded project for the
Commonwealth of the Northern Mar-
iana Islands and the territories of
Guam, the U.S. Virgin Islands, and
American Samoa, the Regional Direc-
tor must first calculate a preliminary
percentage of non-Federal share in the
same manner as described in paragraph
(b) of this section. Following 48 U.S.C.
1469a, the Regional Director must then
waive the first $200,000 of match to es-
tablish the final non-Federal match re-
quirement for a project that includes
funding from only one grant program
or subprogram. If a project includes
funds from more than one grant pro-
gram or subprogram, the Regional Di-
rector must waive the first $200,000 of
match applied to the funds for each
program and subprogram.

§80.85 What requirements apply to
match?

The requirements
match include:

that apply to
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(a) Match may be in the form of cash
or in-kind contributions.

(b) Unless authorized by Federal law,
the State fish and wildlife agency or
any other entity must not:

(1) Use as match Federal funds or the
value of an in-kind contribution ac-
quired with Federal funds; or

(2) Use the cost or value of an in-kind
contribution to satisfy a match re-
quirement if the cost or value has been
or will be used to satisfy a match re-
quirement of another Federal grant,
cooperative agreement, or contract.

(c) The agency must fulfill match re-
quirements at the:

(1) Grant level if the grant has funds
from a single subaccount; or

(2) Subaccount level if the grant has
funds from more than one subaccount.

Subpart H—General Grant
Administration

§80.90 What are the grantee’s respon-
sibilities?

A State fish and wildlife agency as a
grantee is responsible for all of the ac-
tions required by this section.

(a) Compliance with all applicable
Federal, State, and local laws and reg-
ulations.

(b) Supervision to ensure that the
work follows the terms of the grant, in-
cluding:

(1) Proper and effective use of funds;

(2) Maintenance of records;

(3) Submission of complete and accu-
rate Federal financial reports and per-
formance reports by the due dates in
the terms and conditions of the grant;
and

(4) Regular inspection and moni-
toring of work in progress.

(c) Selection and supervision of per-
sonnel to ensure that:

(1) Adequate and competent per-
sonnel are available to complete the
grant-funded work on schedule; and

(2) Project personnel meet time
schedules, accomplish the proposed
work, meet objectives, and submit the
required reports.

(d) Settlement of all procurement-re-
lated contractual and administrative
issues.

(e) Giving reasonable access to work
sites and records by employees and
contractual auditors of the Service, the

50 CFR Ch. I (10-1-22 Edition)

Department of the Interior, and the
Comptroller General of the TUnited
States.

(1) Access is for the purpose of:

(i) Monitoring progress, conducting
audits, or other reviews of grant-fund-
ed projects; and

(ii) Monitoring the use of license rev-
enue.

(2) Regulations on the uniform ad-
ministrative requirements for grants
awarded by the Department of the In-
terior describe the records that are
subject to these access requirements.

(3) The closeout of an award does not
affect the grantee’s responsibilities de-
scribed in this section.

(f) Control of all assets acquired
under the grant to ensure that they
serve the purpose for which acquired
throughout their useful life.

§80.91 What is a Federal obligation of
funds and how does it occur?

An obligation of funds is a legal li-
ability to disburse funds immediately
or at a later date as a result of a series
of actions. All of these actions must
occur to obligate funds for the formula-
based grant programs authorized by
the Acts:

(a) The Service sends an annual cer-
tificate of apportionment to a State
fish and wildlife agency, which tells
the agency how much funding is avail-
able according to formulas in the Acts.

(b) The agency sends the Regional Di-
rector an application for Federal as-
sistance to use the funds available to it
under the Acts and commits to provide
the required match to carry out
projects that are substantial in char-
acter and design.

(c) The Regional Director notifies the
agency that he or she approves the ap-
plication for Federal assistance and
states the terms and conditions of the
grant.

(d) The agency accepts the terms and
conditions of the grant in one of the
following ways:

(1) Starts work on the grant-funded
project by placing an order, entering
into a contract, awarding a subgrant,
receiving goods or services, or other-
wise incurring allowable costs during
the grant period that will require pay-
ment immediately or in the future;
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(2) Draws down funds for an allowable
activity under the grant; or

(3) Sends the Regional Director a let-
ter, fax, or e-mail accepting the terms
and conditions of the grant.

§80.92 How long are funds available
for a Federal obligation?

Funds are available for a Federal ob-
ligation during the fiscal year for
which they are apportioned and until
the close of the following fiscal year
except for funds in the Enhanced Hun-
ter Education and Safety program and
the Recreational Boating Access sub-
program. See §§80.60 and 80.61 for the
length of time that funds are available
in this program and subprogram.

§80.93 When may an agency incur
costs under a grant?

A State fish and wildlife agency may
incur costs under a grant from the ef-
fective date of the grant period to the
end of the grant period except for
preaward costs that meet the condi-
tions in §80.94.

§80.94 May an agency incur costs be-
fore the beginning of the grant pe-
riod?

(a) A State fish and wildlife agency
may incur costs of a proposed project
before the beginning of the grant pe-
riod (preaward costs). However, the
agency has no assurance that it will re-
ceive reimbursement until the Re-
gional Director awards a grant that in-
corporates a project statement dem-
onstrating that the preaward costs
conform to all of the conditions in
paragraph (b) of this section.

(b) Preaward costs must meet the fol-
lowing requirements:

(1) The costs are necessary and rea-
sonable for accomplishing the grant ob-
jectives.

(2) The Regional Director would have
approved the costs if the State fish and
wildlife agency incurred them during
the grant period.

(3) The agency incurs these costs in
anticipation of the grant and in con-
formity with the negotiation of the
award with the Regional Director.

(4) The activities associated with the
preaward costs comply with all laws,
regulations, and policies applicable to
a grant-funded project.

§80.95

(5) The agency must:

(i) Obtain the Regional Director’s
concurrence that the Service will be
able to comply with the applicable
laws, regulations, and policies before
the agency starts work on the ground;
and

(ii) Provide the Service with all the
information it needs with enough lead
time for it to comply with the applica-
ble laws, regulations, and policies.

(6) The agency must not complete the
project before the beginning of the
grant period unless the Regional Direc-
tor concurs that doing so is necessary
to take advantage of temporary cir-
cumstances favorable to the project or
to meet legal deadlines. An agency
completes a project when it incurs all
costs and finishes all work necessary to
achieve the project objectives.

(c) The agency can receive reim-
bursement for preaward costs only
after the beginning of the grant period.

§80.95 How does an agency receive
Federal grant funds?

(a) A State fish and wildlife agency
may receive Federal grant funds
through either:

(1) A request for reimbursement; or

(2) A request for an advance of funds
if the agency maintains or dem-
onstrates that it will maintain proce-
dures to minimize time between trans-
fer of funds and disbursement by the
agency or its subgrantee.

(b) An agency must use the following
procedures to receive a reimbursement
or an advance of funds:

(1) Request funds through an elec-
tronic payment system designated by
the Regional Director; or

(2) Request funds on a standard form
for that purpose only if the agency is
unable to use the electronic payment
system.

(c) The Regional Director will reim-
burse or advance funds only to the of-
fice or official designated by the agen-
cy and authorized by State law to re-
ceive public funds for the State.

(d) All payments are subject to final
determination of allowability based on
audit or a Service review. The State
fish and wildlife agency must repay
any overpayment as directed by the
Regional Director.
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(e) The Regional Director may with-
hold payments pending receipt of all
required reports or documentation for
the project.

§80.96 May an agency use Federal
funds without using match?

(a) The State fish and wildlife agency
must not draw down any Federal funds
for a grant-funded project under the
Acts in greater proportion to the use of
match than total Federal funds bear to
total match unless:

(1) The grantee draws down Federal
grant funds to pay for construction, in-
cluding land acquisition;

(2) An in-kind contribution of match
is not yet available for delivery to the
grantee or subgrantee; or

(3) The project is not at the point
where it can accommodate an in-kind
contribution.

(b) If an agency draws down Federal
funds in greater proportion to the use
of match than total Federal funds bear
to total match under the conditions de-
scribed at paragraphs (a)(1) through
(a)(3) of this section, the agency must:

(1) Obtain the Regional Director’s
prior approval, and
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(2) Satisfy the project’s match re-
quirement before it submits the final
Federal financial report.

§80.97 May an agency barter goods or
services to carry out a grant-funded
project?

Yes. A State fish and wildlife agency
may barter to carry out a grant-funded
project. A barter transaction is the ex-
change of goods or services for other
goods or services without the use of
cash. Barter transactions are subject
to the cost principles at 2 CFR part 200.

[84 FR 44787, Aug. 27, 2019]

§80.98 How must an agency report
barter transactions?

(a) A State fish and wildlife agency
must follow the requirements in table 1
to §80.98(a) when reporting barter
transactions in the Federal financial
report:

TABLE 1 TO §80.98(A)

(a) A State fish and wildlife agency
must follow the requirements in the
following table when reporting barter
transactions in the Federal financial
report:

F* o+

Then the agency * * *

(1) The goods or services exchanged have the
same market value,.

(2) The market value of the goods or services re-
linquished exceeds the market value of the
goods and services received,.

(3) The market value of the goods or services re-
ceived exceeds the market value of the goods
and services relinquished,.

(4) The barter transaction was part of a coopera-
tive farming or grazing arrangement meeting the
requirements in paragraph (b) of this section,.

(i) Does not have to report bartered goods or services as program income
or grant expenses in the Federal financial report; and

(i) Must disclose that barter transactions occurred and state what was
bartered in the Remarks section of the report.

Must report the difference in market value as grant expenses in the Federal
financial report.

Must report the difference in market value as program income in the Fed-
eral financial report.

(i) Does not have to report bartered goods or services as program income
or grant expenses in the Federal financial report; and

(i) Must disclose that barter transactions occurred and identify what was
bartered in the Remarks section of the Federal financial report.

(b) For purposes of paragraph (a)(4) of
this section, cooperative farming or
grazing is an arrangement in which an
agency:

(1) Allows an agricultural producer to
farm or graze livestock on land under
the agency’s control; and

(2) Designs the farming or grazing to
advance the agency’s fish and wildlife
management objectives.

[76 FR 46156, Aug. 1, 2011, as amended at 84
FR 44786, Aug. 27, 2019]

§80.99 Are symbols available to iden-
tify projects?

Yes. The following distinctive sym-
bols are available to identify projects
funded by the Acts and products on
which taxes and duties have been col-
lected to support the Acts:

(a) The symbol of the Pittman-Rob-
ertson Wildlife Restoration Act fol-
lows:
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)
= Z

)

(b) The symbol of the Dingell-John-
son Sport Fish Restoration Act fol-
lows:

Oy,

= (%
‘S}ORPS\

(c) The symbol of the Acts when used
in combination follows:

@?&5

[76 FR 46156, Aug. 1, 2011, as amended at 79 §80.100 Does an agency have to dis-
FR 54668, Sept. 12, 2014] play one of the symbols in this part
on a completed project?

No. A State fish and wildlife agency
does not have to display one of the
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symbols in §80.99 on a project com-
pleted under the Acts. However, the
Service encourages agencies to display
the appropriate symbol following these
requirements or guidelines:

(a) An agency may display the appro-
priate symbol(s) on:

(1) Areas such as wildlife-manage-
ment areas, shooting ranges, and
sportfishing and boating-access facili-
ties that were acquired, developed, op-
erated, or maintained with funds au-
thorized by the Acts; and

(2) Printed or Web-based material or
other visual representations of project
accomplishments.

(b) An agency may require a sub-
grantee to display the appropriate
symbol or symbols in the places de-
scribed in paragraph (a) of this section.

(c) The Director or Regional Director
may authorize an agency to use the
symbols in a manner other than as de-
scribed in paragraph (a) of this section.

(d) The Director or Regional Director
may authorize other persons, organiza-
tions, agencies, or governments to use
the symbols for purposes related to the
Acts by entering into a written agree-
ment with the user. An applicant must
state how it intends to use the sym-
bol(s), to what it will attach the sym-
bol(s), and the relationship to the spe-
cific Act.

(e) The user of the symbol(s) must in-
demnify and defend the United States
and hold it harmless from any claims,
suits, losses, and damages from:

(1) Any allegedly unauthorized use of
any patent, process, idea, method, or
device by the user in connection with
its use of the symbol(s), or any other
alleged action of the user; and

(2) Any claims, suits, losses, and
damages arising from alleged defects in
the articles or services associated with
the symbol(s).

(f) The appearance of the symbol(s)
on projects or products indicates that
the manufacturer of the product pays
excise taxes in support of the respec-
tive Act(s), and that the project was
funded under the respective Act(s) (26
U.S.C. 4161, 4162, 4181, 4182, 9503, and
9504). The Service and the Department
of the Interior make no representation
or endorsement whatsoever by the dis-
play of the symbol(s) as to the quality,
utility, suitability, or safety of any
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product, service, or project associated
with the symbol(s).

(g) No one may use any of the sym-
bols in any other manner unless the Di-
rector or Regional Director authorizes
it. Unauthorized use of the symbol(s) is
a violation of 18 U.S.C. 701 and subjects
the violator to possible fines and im-
prisonment.

Subpart I—Program Income

§80.120 What is program income?

(a) Program income is gross income
received by the grantee or subgrantee
and earned only as a result of the grant
during the grant period. Upon request
from the State agency and approval of
the Service, the option at 2 CFR
200.307(b) may be allowed.

(b) Program income includes revenue
from any of the following:

(1) Services performed under a grant.

(2) Use or rental of real or personal
property acquired, constructed, or
managed with grant funds.

(3) Payments by concessioners or
contractors under an arrangement with
the agency or subgrantee to provide a
service in support of grant objectives
on real property acquired, constructed,
or managed with grant funds.

(4) Sale of items produced under a
grant.

(5) Fees collected by the agency for
delivering or providing hunter edu-
cation, aquatic education, or other
courses.

(6) Royalties and license fees for
copyrighted material, patents, and in-
ventions developed as a result of a
grant.

(7) Sale of a product of mining, drill-
ing, forestry, or agriculture during the
period of a grant that supports the:

(i) Mining, drilling, forestry, or agri-
culture; or

(ii) Acquisition of the land on which
these activities occurred.

(c) Program income does not include
any of the following:

(1) Interest on grant funds, rebates,
credits, discounts, or refunds.

(2) Sales receipts retained by conces-
sioners or contractors under an ar-
rangement with the agency to provide
a service in support of grant objectives
on real property acquired, constructed,
or managed with grant funds.
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(3) Cash received by the agency or by
volunteer instructors to cover inci-
dental costs of a hunter education,
aquatic education, or other classes. In-
cidental costs are small amounts and
typically not essential to the training
delivery. Materials purchased at cost
by the student, separate from course
fees, are incidental costs.

(4) Cooperative farming or grazing ar-
rangements as described at §80.98.

(5) Proceeds from the sale of real
property, equipment, or supplies.

[84 FR 44787, Aug. 27, 2019]

§80.121 May an agency earn program
income?

A State fish and wildlife agency may
earn income from activities incidental
to the grant purposes as long as pro-
ducing income is not a primary pur-
pose. The agency must account for in-
come received from these activities in
the project records and dispose of it ac-
cording to the terms of the grant.

§80.122 May an agency deduct the
costs of generating program income
from gross income?

(a) A State fish and wildlife agency
may deduct the costs of generating
program income from gross income
when it calculates program income as
long as the agency does not:

(1) Pay these costs with:

(i) Federal or matching cash under a
Federal grant; or

(ii) Federal cash unrelated to a grant.

(2) Cover these costs by accepting:

(i) Matching in-kind contributions
for a Federal grant; or

(ii) Donations of services, personal
property, or real property unrelated to
a Federal grant.

§80.123

(b) Examples of costs of generating
program income that may qualify for
deduction from gross income if they
are consistent with paragraph (a) of
this section are:

(1) Cost of estimating the amount of
commercially acceptable timber in a
forest and marking it for harvest if the
commercial harvest is incidental to a
grant-funded habitat-management or
facilities-construction project.

(2) Cost of publishing research results
as a pamphlet or book for sale if the
publication is incidental to a grant-
funded research project.

§80.123 How may an agency use pro-
gram income?

(a) A State fish and wildlife agency
may choose any of the three methods
listed in paragraph (b) of this section
for applying program income to Fed-
eral and non-Federal outlays. The
agency may also use a combination of
these methods. The method or methods
that the agency chooses will apply to
the program income that it earns dur-
ing the grant period and to the pro-
gram income that any subgrantee
earns during the grant period. The
agency must indicate the method or
methods that it wants to use in the
project statement that it submits with
each application for Federal assist-
ance.

(b) Program income must be spent
within the grant period and program in
which it is earned and before request-
ing additional Federal funds for the ac-
tivity for which the program income is
earned.

(c) The three methods for applying
program income to Federal and non-
Federal outlays are in table 1 to
§80.123(c):

TABLE 1 TO §80.123(c)

Method Requirements for using method
(1) Deduction .........cccceee (i) The agency must deduct the program income from total allowable costs to determine the net al-
lowable costs.
(ii) The agency must use program income for current costs under the grant unless the Regional Di-
rector authorizes otherwise.
(iii) If the agency does not indicate the method that it wants to use in the project statement, then it
must use the deduction method.
(2) Addition .........ccccceues (i) The agency must request the Regional Director’s approval in the project statement.
(i) The agency may add the program income to the Federal and non-Federal funds under the grant.
(i) The agency must use the program income for the purposes of the grant and under the terms of
the grant.
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TABLE 1 TO §80.123(c)—Continued

Method

Requirements for using method

(3) Cost sharing or
matching.

(i) The agency must request the Regional Director’s approval in the project statement.

(i) The agency must explain in the project statement the expected program income, how the agency
proposes to use the program income to satisfy matching requirements, how the agency will use
program income earned in excess of required match, and the primary conservation or recreation
objective sufficient to show program income as a secondary benefit.

(iii) If neither the agency’s project statement nor the award indicates how program income in excess
of matching requirements will be applied, the agency must use the deduction method.

[84 FR 44787, Aug. 27, 2019]

§80.124 How may an agency use unex-
pended program income?

A State fish and wildlife agency must
spend program income before request-
ing additional payments under an
award. If the agency has unexpended
program income on its final Federal fi-
nancial report, it may use the income
under a subsequent grant for any activ-
ity eligible for funding in the grant
program that generated the income.

[84 FR 44788, Aug. 27, 2019]

§80.125 How must an agency treat in-
come that it earns after the grant
period?

(a) The State fish and wildlife agency
must treat program income that it
earns after the grant period as either:

(1) License revenue for the adminis-
tration of the agency; or

(2) Additional funding for purposes
consistent with the grant or the pro-
gram.

(b) The agency must indicate its
choice of one of the alternatives in
paragraph (a) of this section in the
project statement that the agency sub-
mits with each application for Federal
assistance. If the agency does not
record its choice in the project state-
ment, the agency must treat the in-
come earned after the grant period as
license revenue.

§80.126 How must an agency treat in-
come earned by a subgrantee after
the grant period?

(a) The State fish and wildlife agency
must treat income earned by a sub-
grantee after the grant period as:

(1) License revenue for the adminis-
tration of the agency;

(2) Additional funding for purposes
consistent with the grant or the pro-
gram; or

(3) Income subject only to the terms
of the subgrant agreement and any
subsequent contractual agreements be-
tween the agency and the subgrantee.

(b) The agency must indicate its
choice of one of the above alternatives
in the project statement that it sub-
mits with each application for Federal
assistance. If the agency does not indi-
cate its choice in the project state-
ment, the subgrantee does not have to
account for any income that it earns
after the grant period unless required
to do so in the subgrant agreement or
in any subsequent contractual agree-
ment.

Subpart J—Real Property

§80.130 Does an agency have to hold
title to real property acquired
under a grant?

A State fish and wildlife agency must
hold title to an ownership interest in
real property acquired under a grant to
the extent possible under State law.

(a) Some States do not authorize
their fish and wildlife agency to hold
the title to real property that the
agency manages. In these cases, the
State or one of its administrative units
may hold the title to grant-funded real
property as long as the agency has the
authority to manage the real property
for its authorized purpose under the
grant. The agency, the State, or an-
other administrative unit of State gov-
ernment must not hold title to an un-
divided ownership interest in the real
property concurrently with a sub-
grantee or any other entity.

(b) An ownership interest is an inter-
est in real property that gives the per-
son who holds it the right to use and
occupy a parcel of land or water and to
exclude others. Ownership interests in-
clude fee and leasehold interests but
not easements.
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§80.131 Does an agency have to hold
an easement acquired under a
grant?

A State fish and wildlife agency must
hold an easement acquired under a
grant, but it may share certain rights
or responsibilities as described in para-
graph (b) of this section if consistent
with State law.

(a) Any sharing of rights or respon-
sibilities does not diminish the agen-
cy’s responsibility to manage the ease-
ment for its authorized purpose.

(b) The agency may share holding or
enforcement of an easement only in the
following situations:

(1) The State or another administra-
tive unit of State government may
hold an easement on behalf of its fish
and wildlife agency.

(2) The agency may subgrant the con-
current right to hold the easement to a
nonprofit organization or to a local or
tribal government. A concurrent right
to hold an easement means that both
the State agency and the subgrantee
hold the easement and share its rights
and responsibilities.

(3) The agency may subgrant a right
of enforcement to a nonprofit organiza-
tion or to a local or tribal government.
This right of enforcement may allow
the subgrantee to have reasonable ac-
cess and entry to property protected
under the easement for purposes of in-
spection, monitoring, and enforcement.
The subgrantee’s right of enforcement
must not supersede and must be con-
current with the agency’s right of en-
forcement.

§80.132 Does an agency have to con-
trol the land or water where it com-
pletes capital improvements?

Yes. A State fish and wildlife agency
must control the parcel of land and
water on which it completes a grant-
funded capital improvement. An agen-
cy must exercise this control by hold-
ing title to a fee or leasehold interest
or through another legally binding
agreement. Control must be adequate
for the protection, maintenance, and
use of the improvement for its author-
ized purpose during its useful life even
if the agency did not acquire the parcel
with grant funds.

§80.135

§80.133 Does an agency have to main-
tain acquired or completed capital
improvements?

Yes. A State fish and wildlife agency
is responsible for maintaining capital
improvements acquired or completed
under a grant to ensure that each cap-
ital improvement continues to serve its
authorized purpose during its useful
life.

§80.134 How must an agency use real
property?

(a) If a grant funds acquisition of an
interest in a parcel of land or water,
the State fish and wildlife agency must
use it for the purpose authorized in the
grant.

(b) If a grant funds construction of a
capital improvement, the agency must
use the capital improvement for the
purpose authorized in the grant during
the useful life of the capital improve-
ment. The agency must do this even if
it did not use grant funds to:

(1) Acquire the parcel on which the
capital improvement is located; or

(2) Build the structure in which the
capital improvement is a component.

(c) If a grant funds management, op-
eration, or maintenance of a parcel of
land or water, or a capital improve-
ment, the agency must use it for the
purpose authorized in the grant during
the grant period. The agency must do
this even if it did not acquire the par-
cel or construct the capital improve-
ment with grant funds.

(d) A State agency may allow com-
mercial, recreational, and other sec-
ondary uses of a grant-funded parcel of
land or water or capital improvement
if these secondary uses do not interfere
with the authorized purpose of the
grant.

§80.135 What if an agency allows a use
of real property that interferes with
its authorized purpose?

(a) When a State fish and wildlife
agency allows a use of real property
that interferes with its authorized pur-
pose under a grant, the agency must
fully restore the real property to its
authorized purpose.

(b) If the agency cannot fully restore
the real property to its authorized pur-
pose, it must replace the real property
using non-Federal funds.
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(c) The agency must determine that
the replacement property:

(1) Is of at least equal value at cur-
rent market prices; and

(2) Has fish, wildlife, and public-use
benefits consistent with the purposes
of the original grant.

(d) The Regional Director may re-
quire the agency to obtain an appraisal
and appraisal review to estimate the
value of the replacement property at
current market prices if the agency
cannot support its assessment of value.

(e) The agency must obtain the Re-
gional Director’s approval of:

(1) Its determination of the value and
benefits of the replacement property;
and

(2) The documentation supporting
this determination.

(f) The agency may have a reasonable
time, up to 3 years from the date of no-
tification by the Regional Director, to
restore the real property to its author-
ized purpose or acquire replacement
property. If the agency does not restore
the real property to its authorized pur-
pose or acquire replacement property
within 3 years, the Director may de-
clare the agency ineligible to receive
new grants in the program or programs
that funded the original acquisition.

§80.136 Is it a diversion if an agency
does not use grant-acquired real
property for its authorized pur-
pose?

If a State fish and wildlife agency
does not use grant-acquired real prop-
erty for its authorized purpose, a diver-
sion occurs only if both of the fol-
lowing conditions apply:

(a) The agency used license revenue
as match for the grant; and

(b) The unauthorized use is for a pur-
pose other than management of the
fish- and wildlife-related resources for
which the agency has authority under
State law.

§80.137 What if real property is no
longer useful or needed for its
original purpose?

If the director of the State fish and
wildlife agency and the Regional Direc-
tor jointly decide that real property
acquired with grant funds is no longer
useful or needed for its original pur-
pose under the grant, the director of
the agency must:
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(a) Propose another eligible purpose
for the real property under the grant
program and ask the Regional Director
to approve this proposed purpose; or

(b) Follow the regulations at 2 CFR
200.311 and consult with the Regional
Director on how to treat proceeds from
the disposition of real property.

[84 FR 44788, Aug. 27, 2019]

Subpart K—Revisions and Appeals

§80.150 How does an agency ask for
revision of a grant?

(a) A State fish and wildlife agency
must ask for revision of a project or
grant by sending the Service the fol-
lowing documents:

(1) The standard form approved by
the Office of Management and Budget
as an application for Federal assist-
ance. The agency may use this form to
update or request a change in the infor-
mation that it submitted in an ap-
proved application. The director of the
agency or his or her designee must sign
this form.

(2) A statement attached to the ap-
plication for Federal assistance that
explains:

(i) How the requested revision would
affect the information that the agency
submitted with the original grant ap-
plication; and

(ii) Why the requested revision is
necessary.

(b) An agency must send any re-
quested revision of the purpose or ob-
jectives of a project or grant to the
State Clearinghouse or Single Point of
Contact if the State maintains this
process under Executive Order 12372,
Intergovernmental Review of Federal
Programs.

§80.151 May an agency appeal a deci-
sion?

An agency may appeal the Director’s
or Regional Director’s decision on any
matter subject to this part.

(a) The State fish and wildlife agency
must send the appeal to the Director
within 30 days of the date that the Di-
rector or Regional Director mails or
otherwise informs an agency of a deci-
sion.

(b) The agency may appeal the Direc-
tor’s decision under paragraph (a) of
this section to the Secretary within 30
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days of the date that the Director
mailed the decision. An appeal to the
Secretary must follow procedures in 43
CFR part 4, subpart G, ‘“‘Special Rules
Applicable to other Appeals and Hear-
ings.”

Subpart L—Information Collection

§80.160 What are the information col-
lection requirements of this part?

(a) This part requires each State fish
and wildlife agency to provide the fol-
lowing information to the Service. The
State agency must:

(1) Certify the number of people who
have paid licenses to hunt and the
number of people who have paid Ili-
censes to fish in a State during the
State-specified certification period
(OMB control number 1018-0007).

(2) Provide information for a grant
application on a Governmentwide
standard form (OMB control number
4040-0002).

(3) Certify on a Governmentwide
standard form that it:

(i) Has the authority to apply for the
grant;

(ii) Has the capability to complete
the project; and

(iii) Will comply with the laws, regu-
lations, and policies applicable to non-
construction projects, construction
projects, or both (OMB control num-
bers 4040-0007 and 4040-0009).

(4) Provide a project statement that
describes the need, purpose and objec-
tives, results or benefits expected, ap-
proach, geographic Ilocation, expla-
nation of costs, and other information
that demonstrates that the project is
eligible under the Acts and meets the
requirements of the Federal Cost Prin-
ciples and the laws, regulations, and
policies applicable to the grant pro-
gram (OMB Control Number 1018-0100).

(5) Change or update information pro-
vided to the Service in a previously ap-
proved application (OMB Control Num-
ber 1018-0100).

(6) Report on a Governmentwide
standard form on the status of Federal
grant funds and any program income
earned (OMB control number 0348-0061).

(7T) Report as a grantee on progress in
completing the grant-funded project
(OMB Control Number 1018-0100).

§81.1

(b) The authorizations for informa-
tion collection under this part are in
the Acts and in 2 CFR part 200, “Uni-
form Administrative Requirements,
Cost Principles, and Audit Require-
ments for Federal Awards.”

(c) Send comments on the informa-
tion collection requirements to: U.S.
Fish and Wildlife Service, Information
Collection Clearance Officer, 5275 Lees-
burg Pike, MS: BPHC, Falls Church,
Virginia 22041-3803.

[76 FR 46156, Aug. 1, 2011, as amended at 79
FR 43967, July 29, 2014, 84 FR 44788, Aug. 27,
2019]

PART 81—CONSERVATION OF EN-
DANGERED AND THREATENED
SPECIES OF FISH, WILDLIFE, AND
PLANTS—COOPERATION WITH
THE STATES

Sec.
81.1
81.2
81.3
81.4
81.5
81.6
81.7

Definitions.

Cooperation with the States.

Cooperative Agreement.

Allocation of funds.

Information for the Secretary.

Project Agreement.

Availability of funds.

81.8 Payments.

81.9 Assurances.

81.10 Submission of documents.

81.11 Divergent opinions over project mer-
its.

81.12 Contracts.

81.13 Inspection.

81.14 Comprehensive plan alternative.

81.15 Audits.

AUTHORITY: Endangered Species Act of
1973, sec. 6(h), 87 Stat. 884, 16 U.S.C. 153143,
Pub. L. 93-205.

SOURCE: 40 FR 47509, Oct. 9, 1975, unless
otherwise noted.

§81.1 Definitions.

As used in this part, terms shall have
the meaning ascribed in this section.

(a) Agreements. Signed documented
statements of the actions to be taken
by the State(s) and the Secretary in
furthering the purposes of the Act.
They include:

(1) A Cooperative Agreement entered
into pursuant to section 6(c) of the En-
dangered Species Act of 1973 and §81.2
of this part.

(2) A Project Agreement which in-
cludes a statement as to the actions to
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be taken in connection with the con-
servation of endangered or threatened
species, benefits derived, cost of ac-
tions, and costs to be borne by the Fed-
eral Government and by the States.

(b) Conserve, conserving, and conserva-
tion. The use of all methods and proce-
dures which are necessary to bring any
endangered species or threatened spe-
cies to the point at which the measures
provided pursuant to the Endangered
Species Act of 1973 are no longer nec-
essary. Such methods and procedures
include, but are not limited to, all ac-
tivities associated with scientific re-
sources management such as research,
census, law enforcement, habitat ac-
quisition and maintenance, propaga-
tion, live trapping, and transplan-
tation, and, in the extraordinary case
where population pressures within a
given ecosystem cannot be otherwise
relieved, may include regulated taking.

(c) Endangered species. Any species
which is in danger of extinction
throughout all or a significant portion
of its range (other than a species of the
Class Insecta as determined by the Sec-
retary to constitute a pest whose pro-
tection under the provisions of The En-
dangered Species Act of 1973 would
present an overwhelming and over-
riding risk to man).

(d) Fish or wildlife. Any member of
the animal kingdom, including without
limitation any mammal, fish, bird (in-
cluding any migratory, nonmigratory,
or endangered bird for which protec-
tion is also afforded by treaty or other
international agreement), amphibian,
reptile, mollusk, crustacean, arthropod
or other invertebrate, and includes any
part, product, egg, or offspring thereof,
or the dead body or parts thereof.

(e) Plant. Any member of the plant
kingdom, including seeds, roots, and
other parts thereof.

(f) Program. A State-developed set of
goals, objectives, strategies, action,
and funding necessary to be taken to
promote the conservation and manage-
ment of resident endangered or threat-
ened species.

(g) Secretary. The Secretary of the In-
terior or his authorized representative.

(h) Species. This term includes any
subspecies of fish or wildlife or plants,
and any distinct population segment of
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any species of vertebrate fish or wild-
life which interbreeds when mature.

(i) State. Any of the several States,
the District of Columbia, the Common-
wealth of Puerto Rico, American
Samoa, the Virgin Islands, Guam, and
the Trust Territory of the Pacific Is-
lands.

(j) State agency. The State agency or
agencies, or other governmental entity
or entities which are responsible for
the management and conservation of
fish or wildlife resources within a
State.

(k) Plan. A course of action under
which immediate attention will be
given to a State’s resident species de-
termined to be endangered or threat-
ened.

(1) Threatened species. Any species
which is likely to become an endan-
gered species within the foreseeable fu-
ture throughout all or a significant
portion of its range, as determined by
the Secretary.

(m) Project. A plan undertaken to
conserve the various species of fish and
wildlife or plants facing extinction.

(n) Act. The Endangered Species Act
of 1973, Pub. L. 93-205, 16 U.S.C. 1531 et
seq.

(0) Project segment. An essential part
or a division of a project, usually sepa-
rated as a period of time, occasionally
as a unit of work.

(p) Resident species. For the purposes
of the Endangered Species Act of 1973,
a species is resident in a State if it ex-
ists in the wild in that State during
any part of its life.

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR
31580, May 31, 1979; 49 FR 30074, July 26, 1984]

§81.2 Cooperation with the States.

The Secretary is authorized by the
act to cooperate with any State which
establishes and maintains an adequate
and active program for the conserva-
tion of various endangered and threat-
ened species. In order for a State pro-
gram to be deemed an adequate and ac-
tive program, the Secretary must find
and reconfirm, on an annual basis, that
under the State program, either:

(a) Authority resides in the State
agency to conserve resident species of
fish and wildlife or plants determined
by the State agency or the Secretary
to be endangered or threatened;
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(b) The State agency has established
an acceptable conservation program,
consistent with the purposes and poli-
cies of the act, for all residents species
of fish and wildlife or plants in the
State which are deemed by the Sec-
retary to be endangered or threatened;
and has furnished a copy of such pro-
gram together with all pertinent de-
tails, information, and data requested
to the Secretary;

(c) The State agency is authorized to
conduct investigations to determine
the status and requirements for sur-
vival of resident species of fish and
wildlife or plants;

(d) The State agency is authorized to
establish programs, including the ac-
quisition of land or aquatic habitat or
interests therein, for the conservation
of resident endangered or threatened
species; and

(e) Provisions are made for public
participation in designating resident
species of fish and wildlife or plants as
endangered or threatened, or that
under the State program: (1) The re-
quirements set forth in paragraphs (c),
(d), and (e) of this section are complied
with concerning fish and wildlife and in
paragraphs (c¢) and (e) of this section
concerning plants, and plans are in-
cluded under which immediate atten-
tion will be given to those resident spe-
cies of fish and wildlife or plants which
are determined by the Secretary or the
State agency to be endangered or
threatened and which the Secretary
and the State agency agree are most
urgently in need of conservation pro-
grams; except that a cooperative agree-
ment entered into with a State whose
program is deemed adequate and active
pursuant to this paragraph shall not
affect the applicability of prohibitions
set forth in or authorized pursuant to
section 4(d) or section 9(a)(1) of the En-
dangered Species Act of 1973 with re-
spect to the taking of any resident en-
dangered or threatened species.

[41 FR 15016, Apr. 9, 1976, as amended at 44
FR 31580, May 31, 1979]

§81.3 Cooperative Agreement.

Upon determination by the Secretary
that a State program is adequate and
active and complies with §81.2, the Sec-
retary shall enter into an Agreement
with the State. A Cooperative Agree-

§81.5

ment is necessary before a Project
Agreement can be approved for endan-
gered or threatened species projects. A
cooperative agreement under §81.2
must be reconfirmed annually to re-
flect new laws, species lists, rules and
regulations, and programs, and to dem-
onstrate that the program is still ac-
tive and adequate. The Secretary, in
determining which species are most ur-
gently in need of a conservation pro-
gram as provided for in §81.2(e), shall
apply the following criteria: (1) The de-
gree of threat to the continued exist-
ence of the species; (2) the recovery po-
tential of the species; (3) the taxo-
nomic status, e.g., giving full species
priority over subspecies or populations;
and (4) such other relevent biological
factors as determined appropriate.

[41 FR 15016, Apr. 9, 1976, as amended at 44
FR 31580, May 31, 1979]

§81.4 Allocation of funds.

The Secretary shall semi-annually
allocate funds, appropriated for the
purpose of carrying out Section 6, to
various State programs using the fol-
lowing as the basis for his determina-
tion:

(a) The international commitments
of the United States to protect endan-
gered or threatened species;

(b) The readiness of a State to pro-
ceed with a conservation program con-
sistent with the objectives and pur-
poses of the Act;

(c) The number of endangered and
threatened species within a State;

(d) The potential for restoring endan-
gered and threatened species within a
State; and

(e) The relative urgency to initiate a
program to restore and protect an en-
dangered or threatened species in
terms of survival of the species.

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR
31580, May 31, 1979]

§81.5 Information for the Secretary.

Before any Federal funds may be ob-
ligated for any project to be under-
taken in a State, the State must have
entered into a Cooperative Agreement
with the Secretary pursuant to section
6(c) of the Act.
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§81.6 Project Agreement.

(a) Subsequent to the establishment
of a Cooperative Agreement pursuant
to §81.3, the Secretary may further
agree with the States to provide finan-
cial assistance in the development and
implementation of acceptable projects
for the conservation of endangered and
threatened species. Financial agree-
ments will consist of an Application for
Federal Assistance and a Project
Agreement. Such agreements’ contin-
ued existence, and continued financial
assistance under such agreements,
shall be contingent upon the continued
existence of the Cooperative Agree-
ment described in §81.3 of this part.

(b) The Application for Federal As-
sistance will show the need for the
project, the objectives, the expected
benefits and results, the approach, the
period of time necessary to accomplish
the objectives, and both the Federal
and State costs. All of a State’s activi-
ties proposed for this Federal grant
support will be incorporated in one or
more project applications.

(c) To meet the requirements of the
Act, the Application for Federal Assist-
ance shall certify that the State agen-
cy submitting the project is committed
to its execution and that is has been
reviewed by the appropriate State offi-
cials and is in compliance with other
requirements of the Office of Manage-
ment and Budget Circular No. A-95 (as
revised).

(d) The Project Agreement will fol-
low approval of the Application for
Federal Assistance by the Secretary.
The mutual obligations by the cooper-
ating agencies will be shown in this
agreement executed between the State
and the Secretary. An agreement shall
cover the financing proposed in one
project segment and the work items de-
scribed in the documents supporting it.

(e) The form and content for both the
Application for Federal Assistance and
the Project Agreement are provided in
the Federal Aid Manual.

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR
31581, May 31, 1979]
§81.7 Availability of funds.

Funds allocated to a State are avail-
able for obligation during the fiscal
year for which they are allocated and
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until the close of the succeeding fiscal
year. For the purpose of this section,
obligation of allocated funds occurs
when a Project Agreement is signed by
the Secretary, or his authorized rep-
resentative, attesting to his approval.

§81.8 Payments.

The payment of the Federal share of
costs incurred in the conduct of activi-
ties included under a Project Agree-
ment shall be in accordance with
Treasury Circular 1075.

(a) Federal payments under the Act
shall not exceed 75 percent of the pro-
gram costs as stated in the agreement;
except, the Federal share may be in-
creased to 90 percent when two or more
States having a common interest in
one or more endangered or threatened
species, the conservation of which may
be enhanced by cooperation of such
States, enter jointly into an agreement
with the Secretary.

(b) The State share of program costs
may be in the form of cash or in-kind
contributions, including real property,
subject to standards established by the
Secretary as provided in Office of Man-
agement and Budget Circular A-102.

(c) Payments under the Endangered
Species Act, including such prelimi-
nary costs and expenses as may be in-
curred in connection with projects,
shall not be made unless all documents
that may be necessary or required in
the administration of this Act shall
have first been submitted to and ap-
proved by the Secretary. Payments
shall be made for expenditures reported
and certified by the State agencies.
Payments shall be made only to the
State office or official designated by
the State agency and authorized under
the laws of the State to receive public
funds of the State.

(d) Vouchers and forms provided by
the Secretary and certified as therein
prescribed, showing amounts expended
and the amount of Federal Aid funds
claimed to be due on account thereof,
shall be submitted to the Secretary by
the State agency.

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR
31581, May 31, 1979; 49 FR 30074, July 26, 1984]
§81.9 Assurances.

The State must assure and certify
that it will comply with all applicable
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Federal laws, regulations, and require-
ments as they relate to the applica-
tion, acceptance, and use of Federal
funds for projects under the Act in ac-
cordance with Office of Management
and Budget Circular A-102.

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR
315681, May 31, 1979]

§81.10 Submission of documents.

Papers and documents required by
the Act or by regulations in this part
shall be deemed submitted to the Sec-
retary from the date of receipt by the
Director of the U.S. Fish and Wildlife
Service.

§81.11 Divergent opinions over project
merits.

Any difference of opinion about the
substantiality of a proposed project or
appraised value of land to be acquired
are considered by qualified representa-
tives of the Secretary and the State.
Final determination in the event of
continued disagreement rests with the
Secretary.

§81.12 Contracts.

The State may use its own regula-
tions in obtaining services providing
that they adhere to Federal laws and
the requirements provided by Office of
Management and Budget Circular A-
102. The State is the responsible au-
thority without recourse to the Sec-
retary regarding settlement of contrac-
tual issues.

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR
31581, May 31, 1979]

§81.13 Inspection.

Supervision of each project by the
State shall include adequate and con-
tinuous inspection. The project will be
subject to periodic Federal inspection.

§81.14 Comprehensive alter-

native.

In the event that the State elects to
operate under a comprehensive fish and
wildlife resource planning system, the
Cooperative Agreement will be an at-
tachment to the plan. No Application
for Federal Assistance will be required
since the documentation will be incor-
porated in the plan. However, the con-
tinued existence of the comprehensive

plan

§82.1

plan, and Federal financing thereunder,
will be contingent upon the continued
existence of the Cooperative Agree-
ment described in §81.3, above.

§81.15 Audits.

The State is required to conduct an
audit at least every two years in ac-
cordance with the provisions of Attach-
ment P of OMB Circular A-102. Failure
to conduct audits as required may re-
sult in withholding of grant payments
or such other sanctions as the Sec-
retary may deem appropriate.

[49 FR 30074, July 26, 1984]

PART 82—ADMINISTRATIVE PROCE-
DURES FOR GRANTS-IN-AID (MA-
RINE MAMMAL PROTECTION ACT
OF 1972)

Subpart A—Introduction
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AUTHORITY: 16 U.S.C.
1027.

SOURCE: 40 FR 23281, May 29, 1975, unless
otherwise noted.
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Record retention.
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Officials not to benefit.
Patents and inventions.
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Copyrights.

1361-1407, 86 Stat.

Subpart A—Introduction

§82.1 Scope of regulations.

The regulations in this part are
issued, pursuant to the authority of the
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Secretary in section 1380 of the Marine
Mammal Protection Act, 16 TU.S.C.
1361-1407 (Supp. II 1972), to provide pro-
cedures for the submission and review
of applications and the award and ad-
ministration of research grants, or
other forms of financial assistance, to
Federal or state agencies, public or pri-
vate institutions, or other persons in-
cluding any foreign governments for
research relevant to the protection and
conservation of marine mammals.

§82.2 Purpose of regulations.

The Marine Mammal Protection Act
of 1972 (Pub. L. 92-552) authorizes ap-
propriations, and confers authority
upon the Secretary, subject to such
terms and conditions as he deems nec-
essary, and after review by the Marine
Mammal Commission, to make grants,
or provide other forms of financial as-
sistance, for the purpose of under-
taking research relevant to the protec-
tion and conservation of marine mam-
mals. Research initiated pursuant to
this authorization is to be directed to-
ward increasing the available knowl-
edge of the ecology and population dy-
namics of marine mammals and of the
factors which bear upon their ability to
reproduce themselves successfully,
which information may be used for the
purposes of increasing and maintaining
the number of animals within species
and populations of marine mammals at
the optimum carrying capacity of their
habitat.

§82.3 Supplementary information and
procedures.

The regulations in this part are in-
tended to provide for the maximum
flexiblity and simplicity in the applica-
tion and award of grants or other fi-
nancial assistance and the minimum
amount of Federal control in the con-
duct of the research and supervision of
Federal funds, consistent with the an-
ticipated level of appropriated funds
and demand for such funds. With re-
spect to grants to state or local gov-
ernments these regulations are in-
tended to implement and be read as
consistent with Federal Management
Circular 74-7, “Uniform Administrative
Requirements for Grants-in-Aid to
State and Local Governments,” (FMC
74-T7) 34 CFR part 256, 39 FR 3578735796,

50 CFR Ch. I (10-1-22 Edition)

October 4, 1974, unless specifically
noted otherwise. The standards and
procedures set forth therein, and other
referenced Federal management circu-
lars, will, to the extent practical, gov-
ern other forms of financial assistance
to state and local governments, public
and private institutions and persons as
well as grants to such institutions and
persons. Other Federal regulations and
sources of guidance potential appli-
cants may find worthwhile to consult
for information which may be helpful
in applying and implementing research
grants or other financial assistance
under these regulations include: 34
CFR part 211, Cost Sharing on Federal
Research (FMC 73-3); 3¢ CFR part 251,
Audit of Federal Operations and Pro-
grams by Executive Branch Agencies,
superseding OMB Circular No. A-73,
dated August 4, 1965; 3¢ CFR part 252,
Coordinating Indirect Cost Rates and
Audit at Educational Institutions,
(FMC 73-6); 34 CFR part 253, Adminis-
tration of College and University
Grants (FMC 73-7); 34 CFR part 254,
Cost Principles for Educational Insti-
tutions (FMC 73-8); FMC 74-4, Cost
Principles under Grants to State and
Local Governments.

§82.4 Authority.

The Secretary of the Interior has del-
egated to the Director, Fish and Wild-
life Service, his authority under the
Marine Mammal Protection Act to
enter into grants or other forms of fi-
nancial assistance for research rel-
evant to the protection and conserva-
tion of marine mammals covered by
the Act excluding the order Cetacea and
members, other than walruses, of the
order Pinnipedia.

§82.5 Definitions.

As used in this part, terms shall have
the meanings ascribed in this section.

(a) Act means the Marine Mammal
Protection Act of 1972, 16 U.S.C. 1361-
1407.

(b) Cooperative Agreement means the
properly signed documentation, includ-
ing the Application for Federal Assist-
ance, which describes the project goals,
the time schedule for achieving them,
the estimated expenses to be incurred
and the terms and conditions under
which the research will be conducted,
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the totality of which constitutes the
legally binding instrument between the
Secretary and the grantee.

(c) Grantee means (1) any private per-
son or entity, or (2) any officer, em-
ployee, agent, department, or instru-
mentality of the Federal Government,
or any state or political subdivision
thereof or any foreign government,
participating in a cooperative agree-
ment with the Secretary.

(d) Marine Mammal means any speci-
men of the following species, whether
alive or dead, or any part thereof, in-
cluding but not limited to, any raw,
dressed, or dyed fur or skin:

Scientific name Common name

Ursus maritimus Polar bear.
Enhydra lutris ...... . | Sea Otter.
Odobenus rosmarus . | Walrus.
Dugong dugong ...... Dugong.

. | West Indian manatee.
. | West African manatee.
Amazonian manatee.

Trichechus inunquis
Trichechus manatus ...
Trichechus senegalensis ...

NoTE: Common names given may be at variance with local
usage; they are not required to be provided by the Act, and
they have no legal significance.

(e) Non-Federal interest means any or-
ganization, association, institution,
business, school, individual or group of
individuals, state agency, munici-
pality, or others outside the Federal
Government which desires to partici-
pate within the terms of the Act.

(f) Project means any program for
which an Application for Federal As-
sistance and a cooperative agreement
have been approved and which provides
for research in subjects which are rel-
evant to the protection and conserva-
tion of marine mammals.

(g) Secretary means the Secretary of
the Interior or his delegated represent-
ative.

(h) State means the several states,
the District of Columbia, the Common-
wealth of Puerto Rico, the Canal Zone,
the possessions of the United States,
and the Trust Territory of the Pacific
Islands.

(i) State agency means any depart-
ment(s), commission(s), or officials(s),
of a state empowered under its laws to
administer the state program for ma-
rine mammals.

§82.7
Subpart B—Application for Grants

§82.6 Submission of proposals.

(a) Preapplication forms may be sub-
mitted by any potential grantee in
order to (1) establish communication
between the Fish and Wildlife Service
and the applicant; (2) to determine the
applicant’s eligibility; (3) determine
how well the project can compete with
applications from others; and (4) elimi-
nate any proposals which have little or
no chance for Federal funding before
the applicant incurs significant ex-
penditures for preparing an applica-
tion. A notice of review action will be
sent to the applicant within 45 days of
the receipt of the preapplication form
informing the applicant of the results
of the review of the preapplication
form. If the review cannot be com-
pleted within 45 days, the applicant
will be informed by letter as to when
the review will be completed.

(b) An Application for Federal Assist-
ance for non-construction shall be sub-
mitted by all applicants for grants,
however, an Application for Federal
Assistance—Short Form may be uti-
lized for single purpose and one-time
grant applications for less than $10,000
not requiring clearing house approval,
an environmental impact statement, or
the relocation of persons, businesses,
or farms.

(c) Copies of the applications de-
scribed in paragraphs (a) and (b) of this
section may be obtained from the Fed-
eral Aid Coordinator, State Fish and
Game Agency, and the Director, U.S.
Fish and Wildlife (Attention: Division
of Cooperative Research), Washington,
DC 20240. An original and two copies of
the appropriate application forms
should be submitted to the Director at
this address. In order to allow suffi-
cient time for processing, the Federal
Assistance Application must be sub-
mitted by September 1 of the year pre-
ceding the fiscal year in which the re-
search is contemplated. Any requests
by grantees for changes, continuations,
and supplements to approved grants
must be submitted on the same form as
the original application.

§82.7 Coordination with States.

If the proposed project is to be con-
ducted within the territorial limits of a
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state, the Secretary shall not enter
into an agreement with a non-Federal
interest other than a State without
first consulting with the State agency.

Subpart C—Administration

§82.8 Prosecution of work.

(a) The grantee shall pursue the
agreed-upon objectives expeditiously,
adhering to the procedures set forth in
the Cooperative Agreement. Failure to
do so or failure to provide timely and
adequate reports shall be cause for the
Secretary to withhold further reim-
bursements to the grantee until project
commitments are satisfactorily met.
All further disbursement of funds
under the cooperative agreement may
be terminated upon determination by
the Secretary that satisfactory
progress has not been maintained.

(b) All work shall be performed in ac-
cordance with applicable Federal,
state, and local laws, including safety,
health and sanitation laws, except that
when state and local laws are in con-
flict with Federal laws or regulations,
such Federal laws or regulations shall
prevail.

§82.9 General information for the Sec-
retary.

Before any Federal funds may be ob-
ligated for any project the grantee
shall furnish to the Director such in-
formation regarding the authority of
the grantee to participate in the bene-
fits of the Act, such information of the
type described in FMC 74-7 Attachment
G, concerning the system to be used by
the grantee for the financial manage-
ment of grant funds, the state laws af-
fecting marine mammals, and such
other information as the Director may
request.

(a) Document signature. The Applica-
tion for Federal Assistance and the Co-
operative Agreement must bear the
signature of an official who is legally
authorized to commit the prospective
grantee to expediture of funds. The
Secretary may, from time to time, re-
quest, and grantee shall furnish, infor-
mation relating to the administration
and maintenance of any project estab-
lished under the Act.

(b) [Reserved]

50 CFR Ch. I (10-1-22 Edition)

§82.10 Payments to grantee.

Payments may be requested by the
grantee at intervals of not less than 30
days as work described in the coopera-
tive agreement progresses.

§82.11 Forms of vouchers.

Vouchers, on forms provided by the
Secretary, showing amounts expended
on each project, and the Federal por-
tion claimed to be due on account
thereof, shall be certified and sub-
mitted to the Director by the grantee.

§82.12

No work shall commence on a pro-
posal funded under the provisions of 16
U.S.C. 1380 until all appropriate State
and Federal permits have been applied
for and issued.

Permit requirements.

§82.13 Ownership of property.

When property is acquired pursuant
to the provisions of the Act, title to
such property or interests therein shall
be vested in the grantee as long as the
property is used for the authorized pur-
pose. When the property is no longer
needed for such purpose, the Director
and the grantee shall mutually agree
regarding the assignment of title and
any compensations consistent with the
terms of Federal Management Circular
74-7 or other appropriate referenced
Federal Management Circulars cited in
§82.3 of this part.

§82.14 Inspection and audit.

(a) Supervision of each project shall
be as specified in the initial coopera-
tive agreement and shall include ade-
quate and continuous inspection by the
grantee. The project will be subject at
all reasonable times to Federal inspec-
tion. The Director and the Comptroller
General of the United States, or their
duly authorized representatives, shall
be given access by the grantee during
regular business hours to any books,
documents, papers, and records of the
grantee which are pertinent to the
project for the purposes of making
audit, examination, excerpts, and tran-
scripts.

(b) The State is required to conduct
an audit at least every two years in ac-
cordance with the provisions of Attach-
ment P of OMB Circular A-102. Failure
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to conduct audits as required may re-
sult in withholding of grant payments
of such other sanctions as the Sec-
retary may deem appropriate.

[40 FR 23281, May 29, 1975, as amended at 49
FR 30074, July 26, 1984]

§82.15 Record retention.

All records of accounts, and reports,
with supporting documentation there-
to, will be maintained by the grantee
for a period of three years after sub-
mission of the final expenditure report,
with the qualifications stated in FMC
74-7, Attachment C, paragraph 1.

§82.16 Reporting.

Performance reports and other speci-
fied reports shall be submitted to the
Secretary by the grantee in accordance
with requirements prescribed by FMC
74-7 or other appropriate referenced
Federal Management Circulars cited in
§82.3 of this part.

§82.17

Grantees may use their own procure-
ment regulations which reflect applica-
ble State and local laws, rules, and reg-
ulations, provided that procurements
made with funds under the Act adhere
to the standards set forth in FMC 74-7
or other appropriate referenced Federal
Management Circulars cited in §82.3 of
this part.

Procurement.

§82.18 Officials not to benefit.

No member of, or delegate to, Con-
gress, or Resident Commissioner, shall
be admitted to any share or any part of
an agreement, or to any benefit that
may arise therefrom; but this provision
shall not be construed to extend to an
agreement made with a corporation for
its general benefit.

§82.19 Patents and inventions.

Determination of the patent rights in
any inventions or discoveries resulting
from work under cooperative agree-
ments entered into pursuant to the Act
shall be governed by the ‘“‘Government
Patent Policy,” President’s Memo-
randum for Heads of Executive Depart-
ments and Agencies, August 23, 1971,
and statement of government patent
policy as printed in 36 FR 16889.

Pt. 84

§82.20 Civil rights.

Each cooperative agreement shall be
supported by a statement of assurance
executed by the grantee providing that
the project will be carried out in ac-
cordance with title VI, non-discrimina-
tion in federally assisted programs, of
the Civil Rights Act of 1964, 42 U.S.C.
2000d-2000d—4, and with the Secretary’s
regulations promulgated thereunder, 43
CFR part 17.

§82.21 Copyrights.

Where research conducted under a
grant issued pursuant to this part re-
sults in a book or other copyrightable
material, the author or grantee, sub-
ject to the terms of the Cooperative
Agreement, is encouraged to publish
the work, but the Department of the
Interior reserves a royalty free, non-
exclusive and irrevocable license to re-
produce, publish, or otherwise use, and
to authorize others to use the work for
Government purposes. Any publication
by the grantee must bear in an appro-
priate place an acknowledgment of
grant support under the Marine Mam-
mal Act from the Department of the
Interior. In addition, any publication
must include a statement that the
findings, conclusions, etc., do not nec-
essarily represent the views of the De-
partment of the Interior. At least two
copies of any printed publications must
be furnished to the U.S. Fish and Wild-
life Service.

PART 83 [RESERVED]

PART 84—NATIONAL COASTAL
WETLANDS CONSERVATION
GRANT PROGRAM

Subpart A—General Background

Sec.

84.10 What is the purpose and scope of this
rule?

84.11 How does the Service define the terms
used in this rule?

84.12 What are the information collection,
record Kkeeping, and reporting require-
ments?

Subpart B—Applying for Grants

84.20 What are the grant eligibility require-
ments?
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84.21 How do I apply for a National Coastal
Wetlands Conservation Grant?

84.22 What needs to be included in grant
proposals?

Subpart C—Project Selection

84.30 How are projects selected for grants?
84.31 An overview of the ranking criteria.
84.32 What are the ranking criteria?

Subpart D—Conditions on Acceptance/
Use of Federal Money

84.40 What conditions must I follow to ac-
cept Federal grant money?

84.41 Who prepares a grant agreement?
What needs to be included?

84.42 What if a grant agreement is not
signed?

84.43 How do States get the grant monies?

84.44 What is the timetable for the use of
grant money?

84.45 How do I amend a proposal?

84.46 What are the cost-sharing require-
ments?

84.47 What are allowable costs?

84.48 What are the procedures for acquiring,
maintaining, and disposing of real prop-
erty?

84.49 What if the project costs more or less
than originally expected?

84.50 How does a State certify compliance
with Federal laws, regulations, and poli-
cies?

AUTHORITY: 16 U.S.C. 3951-3956.

SOURCE: 67 FR 49267, July 30, 2002, unless
otherwise noted.

Subpart A—General Background

§84.10 What is the purpose and scope
of this rule?

The regulations in this part establish
the requirements for coastal State par-
ticipation in the National Coastal Wet-
lands Conservation Grant Program au-
thorized by Section 305 of the Coastal
Wetlands Planning, Protection and
Restoration Act (Pub L. 101-646, title
IIT; 16 U.S.C. 3954). The primary goal of
the National Coastal Wetlands Con-
servation Grant Program is the long-
term conservation of coastal wetlands
ecosystems. It accomplishes this by
helping States protect, restore, and en-
hance their coastal habitats through a
competitive grants program. Results
are measured in acres protected, re-
stored, and enhanced.

50 CFR Ch. I (10-1-22 Edition)

§84.11 How does the Service define
the terms used in this rule?

Terms used have the following mean-
ing in this part:

Coastal barrier. A depositional geo-
logic feature that is subject to wave,
tidal, and wind energies; protects land-
ward aquatic habitats from direct wave
attack; and includes all associated
aquatic habitats such as adjacent wet-
lands, marshes, estuaries, inlets, and
nearshore waters. These can include is-
lands; spits of land connected to a
mainland at one end; sand bars that
connect two headlands and enclose
aquatic habitat; broad, sandy, dune
beaches; or fringing mangroves. Coast-
al barriers are found on coastlines in-
cluding major embayments and the
Great Lakes of the United States and
its territories.

Coastal Barrier Resources System. A de-
fined set of undeveloped coastal areas,
designated by the Coastal Barrier Re-
sources Act of 1982 (Pub. L. 97-348) and
the Coastal Barrier Improvement Act
of 1990 (Pub. L. 101-591). Within these
defined units of the System, Federal
expenditures are restricted to discour-
age development of coastal barriers.

Coastal States. States bordering the
Great Lakes (Illinois, Indiana, Michi-
gan, Minnesota, New York, Ohio, Penn-
sylvania, and Wisconsin); States bor-
dering the Atlantic, Gulf (except Lou-
isiana), and Pacific coasts (Alabama,
Alaska, California, Connecticut, Dela-
ware, Florida, Georgia, Hawaii, Maine,
Maryland, Massachusetts, Mississippi,
New Hampshire, New Jersey, New
York, North Carolina, Oregon, Rhode
Island, South Carolina, Texas, Vir-
ginia, and Washington); and American
Samoa, Commonwealth of the North-
ern Mariana Islands, Guam, Puerto
Rico, and the Virgin Islands. (Lou-
isiana is not included because it has its
own wetlands conservation program
authorized by the Coastal Wetlands
Planning, Protection and Restoration
Act and implemented by the Corps of
Engineers with assistance from the
State of Louisiana, the Environmental
Protection Agency, and the Depart-
ments of the Interior, Agriculture, and
Commerce.)
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Coastal wetland ecosystems. Hco-
systems that consist of multiple, inter-
related coastal land features. They in-
clude wetlands in drainage basins of es-
tuaries or coastal waters that contain
saline, brackish, and nearshore waters;
coastlines and adjacent lands; adjacent
freshwater and intermediate wetlands
that interact as an ecological unit; and
river mouths and those portions of
major river systems affected by tidal
influence—all of which interact as an
integrated ecological unit. Shorelands,
dunes, nearshore islands, barrier is-
lands and associated headlands, and
freshwater wetlands within estuarine
drainages are included in the definition
since these interrelated features are
critical to coastal fish, wildlife, and
their habitats.

The definition of a coastal wetland
ecosystem also applies to the Great
Lakes and their watersheds, where
freshwater plays a similar hydrologic
role. The Great Lakes coastal wetland
ecosystem is made up of multiple
interrelated coastal landscape features
along the Great Lakes. The Great
Lakes coastal wetland ecosystem in-
cludes wetlands located adjacent to
any of the Great Lakes including Lake
St. Clair and connecting waters, and
mouths of river or stream systems
draining directly into the Great Lakes.
Shorelands, dunes, offshore islands,
and barrier islands and associated
headlands are included in the defini-
tion since these interrelated features
are critical to Great Lakes fish, wild-
life, and their habitats.

Coastal Wetlands Act or Act. The
Coastal Wetlands Planning, Protection
and Restoration Act of 1990 (16 U.S.C.
3951-3956).

Eligible applicant. Any agency or
agencies of a coastal State designated
by the Governor. It is usually a State
natural resource or fish and wildlife
agency.

Enhancement. The manipulation of
the physical, chemical, or biological
characteristics of a wetland (undis-
turbed or degraded) site to heighten,
intensify, or improve specific func-
tion(s) or to change the growth stage
or composition of the vegetation
present.

Fund. A fund established and used by
a coastal State for acquiring coastal

§84.11

wetlands, other natural areas, or open
spaces. The fund can be a trust fund
from which the principal is not spent,
or a fund derived from a dedicated re-
curring source of monies including, but
not limited to, real estate transfer fees
or taxes, cigarette taxes, tax checkoffs,
or motor vehicle license plate fees.

Grant. An award of financial assist-
ance by the Federal Government to an
eligible applicant.

Long-term conservation. Protecting
and restoring terrestrial and aquatic
environments for at least 20 years. This
includes the hydrology, water quality,
and fish and wildlife that depend on
these environments.

Maintenance. (These activities are in-
eligible under the program; the defini-
tion is included to distinguish these ac-
tivities from acquisition, restoration,
enhancement, and management.) Main-
tenance includes those activities nec-
essary for upkeep of a facility or habi-
tat. These activities include routine,
recurring custodial maintenance such
as housekeeping and minor repairs as
well as the supplies, materials, and
tools necessary to carry out the work.
Also included is nonroutine cyclical
maintenance to keep facilities or habi-
tat improvements fully functional. Cy-
clical maintenance is major mainte-
nance or renovation activities con-
ducted at intervals normally greater
than 1 year.

Management. (Includes habitat man-
agement only.) Habitat management
includes vegetation manipulation and
restoration of habitat to support fish
and wildlife populations. Creation of
wetlands where they did not previously
exist is not included in the definition
of management.

Mavritime forest. Maritime forests are
defined, for the purposes of this regula-
tion, as broad-leaved forests that occur
on barrier islands and along the main-
land coast from Delaware to Texas. Ex-
amples are primarily characterized by
a closed canopy of various combina-
tions of live oak (Quercus virginiana),
upland laurel oak (Quercus
hemisphaerica), pignut hickory (Carya
glabra), southern magnolia (Magnolia
grandiflora), sugarberry (Celtis
laevigata), and cabbage palm (Sabal pal-
metto). Shrubs and smaller trees typical
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of the understory include live oak, up-
land laurel oak, pignut hickory, red
mulberry (Morus rubra), wild olive

(Osmanthus americanus), American
holly (llex opaca), yaupon (Ilex
vomitoria), beautyberry (Callicarpa

americana), bumelia (Siderazxylon spp.),
and small-flowered pawpaw (Asimina
parviflora). The herb layer is generally
rich and diverse, typically including
partridgeberry (Mitchella repens),
coralbean (Erythrina herbacea), small-
leaved milk pea (Galactia microphylla),
tick trefoils (Desmodium spp.), and
spikegrass (Chasmanthium sessiliflorum).
Vines are represented by muscadine
grape (Vitis rotundifolia), Virginia
creeper (Parrhenocissus quinquefolia),
and various briers (Smilax spp.).

This natural community type be-
comes established on old coastal dunes
that have been stabilized long enough
to sustain forests. In time, the accumu-
lation of humus contributes to mois-
ture retention of soils, while the can-
opy minimizes temperature fluctua-
tions by reducing soil warming during
the day and heat loss at night. Because
of the underlying deep sands, maritime
forests are generally well-drained.

Maritime forests have become prime
resort and residential property because
of their relatively protected locations
along the coast. Although this commu-
nity type originally occurred in vir-
tually continuous strips along the At-
lantic and Gulf Coasts, residential de-
velopments and infrastructure en-
croachments have severely fragmented
most occurrences.

National Wetlands Inventory. A Serv-
ice program that produces information
on the characteristics, extent, and sta-
tus of the Nation’s wetlands and deep-
water habitat. The program’s strongest
mandates come from the Emergency
Wetlands Resources Act of 1986 (16
U.S.C. 3901), which directs the Service
to map wetlands, conduct wetlands sta-
tus and trends studies, and disseminate
the information produced.

National Wetlands Priority Conserva-
tion Plan. A plan developed by the
Service for the U.S. Department of the
Interior at the direction of Congress
through the Emergency Wetlands Re-
sources Act of 1986 (16 U.S.C. 3901). The
plan provides the criteria and guidance
for identifying wetlands that warrant

50 CFR Ch. I (10-1-22 Edition)

attention for Federal and State acqui-
sition using Land and Water Conserva-
tion Fund appropriations.

Operations. (These activities are in-
eligible under the program; the defini-
tion is included to distinguish these ac-
tivities from acquisition, restoration,
enhancement, and management.) Oper-
ations include activities necessary for
the functioning of a facility or habitat
to produce desired results. These in-
clude public use management and facil-
ity management.

Program. The National Coastal Wet-
lands Conservation Grant Program. A
program administered by the Service
that awards Federal grants through a
competitive process to State agencies
for projects to acquire, restore, man-
age, or enhance coastal wetlands.

Project. One or more related activi-
ties necessary to fulfill a stated objec-
tive to provide for the long-term con-
servation of coastal wetlands including
the lands and waters, hydrology, water
quality, and wetland-dependent wild-
life. These activities can include acqui-
sition, restoration, enhancement, or
management of coastal wetlands.

Restoration. The manipulation of the
physical, chemical, or biological char-
acteristics of a site with the goal of re-
turning natural/historic functions to a
former or degraded wetland.

§84.12 What are the information col-
lection, record keeping, and report-
ing requirements?

(a) Information collection require-
ments include:

(1) An Application for Federal Assist-
ance (Standard Form 424);

(2) A proposal, following the guidance
of OMB Circular A-102 and the Federal
Aid Grant Application Booklet (OMB
Control Number 1018-0109), that in-
cludes statements of need and objec-
tive(s); a description of expected re-
sults or benefits; the approach to be
used, such as procedures, schedules,
key personnel and cooperators, loca-
tion of the proposed action, and esti-
mated costs to accomplish the objec-
tive(s); identification of any other ac-
tions that may relate to the grant; and
a description of public involvement and
interagency coordination;
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(3) Discussion of ranking criteria, in-
cluding a completed summary informa-
tion form (USFWS Form 3-2179);

(4) Assurances of compliance with all
applicable Federal laws, regulations,
and policies (SF 424B or SF 424D); and

(5) Documents, as appropriate, sup-
porting the proposal; for example, envi-
ronmental assessments (including the
NEPA compliance checklist, USFWS
Form 3-2185) and evaluations of effects
on threatened and endangered species.

(6) A grant agreement form if the
proposal is selected for an award
(USFWS Form 3-1552); and

(7Y A grant amendment form if the
agreement is modified (USFWS Form
3-1591).

(b) Record-keeping requirements in-
clude the tracking of costs and accom-
plishments related to the grant as re-
quired by 43 CFR 12.60, monitoring and
reporting program performance (43
CFR 12.80), and financial reporting (43
CFR 12.81). The project report should
include information about the acres
conserved, with a breakdown by con-
servation method (for example, ac-
quired, restored, or both) and type of
habitat (list habitat types and include
the acreage of each). Are the results of
the project being monitored? Is there
evidence that the resources targeted in
the proposal (for example, anadromous
fish, threatened and endangered spe-
cies, and migratory birds) have bene-
fited?

(c) Reporting requirements include
retention and access requirements as
specified in 43 CFR 12.82 and authorized
by OMB through the Federal Aid Grant
Application Booklet (OMB Control
Number 1018-0109).

Subpart B—Applying for Grants

§84.20 What are the grant eligibility
requirements?

(a) Eligible grant activities include:

(1) Acquisition of a real property in-
terest in coastal lands or waters from
willing sellers or partners (coastal wet-
lands ecosystems), providing that the
terms and conditions will ensure the
real property will be administered for
long-term conservation.

(2) The restoration, enhancement, or
management of coastal wetlands eco-
systems, providing restoration, en-

§84.21

hancement, or management will be ad-
ministered for long-term conservation.

(b) Ineligible activities include but
are not limited to:

(1) Projects that primarily benefit
navigation, irrigation, flood control, or
mariculture;

(2) Acquisition, restoration, enhance-
ment, or management of lands to miti-
gate recent or pending habitat losses
resulting from the actions of agencies,
organizations, companies, or individ-
uals;

(3) Creation of wetlands by humans
where wetlands did not previously
exist;

(4) Enforcement of fish and wildlife
laws and regulations, except when nec-
essary for the accomplishment of ap-
proved project purposes;

(5) Research;

(6) Planning as a primary project
focus (planning is allowable as a mini-
mal component of project plan develop-
ment);

(7) Operations and maintenance;

(8) Acquiring and/or restoring upper
portions of watersheds where benefits
to the coastal wetlands ecosystem are
not significant and direct; and

(9) Projects providing less than 20
years of conservation benefits.

§84.21 How do I apply for a National
Coastal Wetlands Conservation
Grant?

(a) Eligible applicants should submit
their proposals to the appropriate Re-
gional Director of the U.S. Fish and
Wildlife Service. Proposals must be
complete upon submission, and must
include the information outlined in
§84.22 to be complete.

(1) Service Regional Wildlife and
Sport Fish Restoration Offices’ respon-
sibilities for administration of this
grant program include: Notifying the
States of the program, its require-
ments, and any changes that occur; de-
termining the State agencies des-
ignated by the Governor as eligible ap-
plicants; ensuring that only eligible ap-
plicants apply for grants; coordinating
with various Service programs to en-
sure that sound and consistent guid-
ance is communicated to the States;
determining proposal eligibility and
substantiality; and determining 75 per-
cent match eligibility and notifying
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the States of approved and disapproved
proposals.

(2) Service Divisions of Ecological
Services in the regions and field and
Fisheries and Habitat Conservation in
the national office provide technical
assistance and work with Wildlife and
Sport Fish Restoration to encourage
State participation in this process.

(3) Send your proposal to ‘‘Regional
Director (Attention: Wildlife and Sport
Fish Restoration)” at the address of
the appropriate regional office, as pro-
vided at 50 CFR 2.2.

(b) The Program operates on an an-
nual cycle. Regional Wildlife and Sport
Fish Restoration Offices request pro-
posals from the States in early April.
Proposals must be received by the Re-
gional Director on or before a due date
set in early June in order to be consid-
ered for funding in the following fiscal
year. Check with your Regional Office
each year for the exact due dates. Re-
gions review proposals for eligibility
and substantiality. Regions may rank
eligible and substantial proposals and
submit them to the national office of
the Service in Washington, DC, by a
date set in late June. A Review Panel
coordinated by the Service’s National
Office of Fisheries and Habitat Con-
servation reviews and ranks proposals
in early August using the criteria es-
tablished in this rule. The Director se-
lects the proposals and announces the
grant recipients at the beginning of the
new fiscal year (October 1).

(c) More than one agency in a State
may submit proposals to the Service if
the Governor determines that more
than one agency has responsibility for
coastal wetlands.

(d) A project proposal that includes
several separate and distinct phases
may be submitted in phases, but any
succeeding phases must compete
against other proposals in the year
submitted. Obtaining money for one
phase of a project will not be contin-
gent upon acquiring money for another
phase of that same project.

(e) The Federal (Program) share will
not exceed $1 million per project.

(f) The percentage of non-Federal
match (cash or in-kind) must not be
less than 25 percent of the total costs if

50 CFR Ch. I (10-1-22 Edition)

the State has a designated fund or not
less than 50 percent without a fund.

[67 FR 49267, July 30, 2002, as amended at 78
FR 35152, June 12, 2013]

§84.22 What needs to be included in
grant proposals?

Proposals must include the following:

(a) Application for Federal Assist-
ance (Standard Form 424);

(b) A Statement of Assurances of
compliance with applicable Federal
laws, regulations, and policies (either
Standard Form 424B or 424D); and

(c) A project statement that identi-
fies and describes:

(1) The need within the purposes of
the Act;

(2) Discrete, quantifiable, and
verifiable objective(s) to be accom-
plished during a specified time period;

(3) Expected results or benefits, in
terms of coastal lands and waters, the
hydrology, water quality, or fish and
wildlife dependent on the wetlands;

(4) The approach to be used in meet-
ing the objectives, including specific
procedures, schedules, key personnel,
and cooperators;

(5) A project location, including two
maps: A map of the State showing the
general location of the proposal, and a
map of the project site;

(6) Estimated costs to attain the ob-
jective(s) (the various activities or
components of each project should be
broken down by cost and by coop-
erator);

(7) If the request is more than $100,000
(Federal share), the applicant must
submit a Form DI-2010, certifying that
the grant money will not be used for
lobbying activities;

(8) A concise statement, with docu-
mentation, of how the proposal ad-
dresses each of the 13 numeric criteria
including a summary using FWS Form
No. 3-2179 (see §84.32);

(9) A description of the State trust
fund that supports a request for a 75
percent Federal share in sufficient de-
tail for the Service to make an eligi-
bility determination, or a statement
that eligibility has been previously ap-
proved and no change has occurred in
the fund;

(10) A list of other current coastal ac-
quisition, restoration, enhancement,
and management actions; agency(ies)
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involved; relationship to the proposed
grant; and how the proposal fits into
comprehensive natural resource plans
for the area, if any; and

(11) Public involvement or inter-
agency coordination on coastal wet-
lands conservation projects that has
occurred or is planned that relates to
this proposal (Specify the organiza-
tions or agencies involved and dates of
involvement.).

Subpart C—Project Selection

§84.30 How are projects selected for
grants?

Project selection is a three-step proc-
ess: proposal acceptance, proposal
ranking, and proposal selection.

(a) Proposal acceptance. (1) The Re-
gional Wildlife and Sport Fish Restora-
tion Offices decide whether a proposal
should be accepted for consideration by
determining if the proposal is com-
plete, substantial, and contains activi-
ties that are eligible. Proposals that do
not qualify are immediately returned
to the State. Revision and resubmis-
sion of returned proposals is allowable
during this period, which is in June
(check with your Regional Office for
the exact dates each year). If any of
the factors of completeness, substan-
tiality, or eligibility are not met, the
Regions should not forward the pro-
posal to Headquarters.

(2) To be considered for acceptance,
the proposal must be substantial in
character and design. A substantial
proposal is one that:

(i) Identifies and describes a need
within the purposes of the Act;

(ii) Identifies the objective to be ac-
complished based on the stated need;

(iii) Uses accepted principles, sound
design, and appropriate procedures;

(iv) Provides public conservation
benefits that are cost effective and
long-term, i.e., at least 20 years; and

(v) Identifies obtainable, quantified
performance measures (acres enhanced,
restored, or ©protected) that help
achieve the management goals and ob-
jectives of the National Coastal Wet-
lands Conservation Grant Program.
Through this program, the States’ ef-
forts and leadership will help the Serv-
ice meet its Long-Term and Annual

§84.31

Performance Goals as expressed in the
Service’s Annual Performance Plan.?

(3) The grant limit is $1 million. Pro-
posals requesting Program awards that
exceed $1 million will be returned to
the appropriate State. Similarly, indi-
vidual projects that have clearly been
divided into multiple proposals for sub-
mission in one grant cycle to avoid this
limit will be returned to the appro-
priate State. The State can revise and
resubmit the proposal so that the re-
quest does not exceed the $1 million
limit.

(b) Proposal ranking. Once a proposal
is accepted by the Region, the Regional
Wildlife and Sport Fish Restoration Of-
fice sends the proposal to the National
Wildlife and Sport Fish Restoration Of-
fice, which works with the National Of-
fice of the Fish and Wildlife Manage-
ment and Habitat Restoration Program
for distribution to a Review Panel. The
Review Panel includes representation
from our coastal Regions and from
other Service Programs, for example,
the Endangered Species Program. The
Fisheries and Habitat Conservation
Program is responsible for coordi-
nating the review and ranking of pro-
posals according to the established cri-
teria, a process that usually involves a
national meeting.

(c) Proposal selection. The Review
Panel’s recommendations are for-
warded to the Director of the Service
for a final review and project selection.
The Director announces the selection
by October 1.

[67 FR 49267, July 30, 2002, as amended at 78
FR 35152, June 12, 2013]

§84.31 An overview of the ranking cri-
teria.

(a) The primary objective of the pro-
posal will be to acquire, restore, en-
hance, or manage coastal wetlands to
benefit coastal wetlands and the hy-
drology, water quality, and fish and
wildlife dependent upon them. The Pro-
gram will not provide grants, for exam-
ple, for construction or repair of boat

1The Service’s Annual Performance Plan
can be found on the Service’s homepage at
http://www./.fws.gov/r9gpra. For more infor-
mation you might also contact the Budget
Office at 202-208-4596 or the Planning and
Evaluation Staff at 202-208-2549.
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ramps or docks for recreational pur-
poses and construction or support of
research facilities or activities. The
purpose of the ranking criteria is to
provide a means for selecting the best
projects—those that produce the max-
imum benefits to coastal wetlands and
the fish and wildlife that depend on
them.

(b) Proposal ranking factors—(1) Rank-
ing criteria. As explained in §84.32, we
will evaluate proposals according to 13
ranking criteria. These criteria have
varying point values. Proposals must
address each of these 13 criteria.

(2) Additional considerations. KEven
though the criteria provide the pri-
mary evaluation of proposals, we may
factor additional considerations into
the ranking decision at the national
level. In case of a tie, we will use these
additional considerations to rank pro-
posals having identical scores.

(c) The criteria in §84.32 are not list-
ed in priority order.

(d) Points are assigned on the basis of
a completed project, rather than cur-
rent conditions, e.g., count 50 acres of
estuarine emergent wetlands if 50 acres
of that habitat type will be restored
when the project is completed.

(e) A range of points rather than a
set point value allows the reviewer to
distinguish between, for example, a
proposal that provides some foraging
habitat for a threatened species versus
one that provides critical nesting habi-
tat of several endangered species. Scor-
ing guidance is included with the indi-
vidual criteria.

(f) A total of 64 points is possible
under the scoring system.

(g) If a grant proposal is not selected,
the State may resubmit it for reconsid-
eration in subsequent fiscal years. Re-
submission of a grant proposal is the
responsibility of the applicant.

§84.32 What are the ranking criteria?

(a) The U.S. Fish and Wildlife Service
will rank proposals using the 13 cri-
teria listed below. In the following list,
a description of each criterion is fol-
lowed by examples and the points they
would receive for that criterion.

(1) Wetlands conservation. Will the
project reverse coastal wetland loss or
habitat degradation in decreasing or
stable coastal wetland types? Will it

50 CFR Ch. I (10-1-22 Edition)

conserve wetlands to prevent losses of
decreasing or stable wetland types?
(Maximum: 7 points)

(i) The majority of the project area
(over 50 percent) is nationally decreas-
ing coastal wetland types,2 or the ma-
jority is regionally decreasing wetlands
types in which the case for regionally
decreasing is well-documented (Up to 7
points). The nationally decreasing
types are estuarine intertidal emer-
gent; estuarine intertidal forested; es-
tuarine intertidal scrub-shrub; marine
intertidal; palustrine emergent; palus-
trine forested; and palustrine scrub-
shrub. Describe the wetlands using
terms listed above. Include a break-
down showing the percentage of the
proposal’s total and wetland acreage in
decreasing types. Provide National
Wetlands Inventory codes/information
if available. Information about these
can be found on the National Wetland
Inventory’s web site at http:/wet-
lands.fws.gov.

(ii) The majority of the project area
(over 50 percent) is nationally stable
coastal wetlands types2 (Up to b
points). The nationally stable types are
estuarine intertidal non-vegetated and
estuarine subtidal. Describe the wet-
lands using the terms listed above. In-
clude a breakdown showing the per-
centage of the proposal’s total and wet-
land acreage in stable types. Provide
National Wetlands Inventory codes/in-
formation if available.

(iii) Wetlands benefited are less than
50 percent of the project area. (Up to 3
points)

(iv) If the project would benefit wet-
lands in the upper portion of the coast-
al watershed, but does not demonstrate
significant and direct benefits to coast-
al wetlands, the proposal will not re-
ceive any points. (0 points)

(v) We will award a full 7 points to
proposals that document that over 50
percent of their project area would be,
upon project completion, decreasing
coastal wetland types. A combination
of decreasing and stable types that is
over 50 percent of the project area
could receive an intermediate score of

2These designations are based on the Na-

tional Wetlands Priority Conservation Plan.
For more information about the plan, or to
receive a copy of the document, refer to the
contact information provided in §84.21.
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4, 5, or 6 points, depending on the bal-
ance between decreasing and stable
types. If wetlands are 50 percent or less
of the project area, use the following
guide for allocating points: 25 to 50 per-
cent of the project area is decreasing or
stable wetlands, 2, 3, or 4 points; 5 to 24
percent, 1 or 2 points; and less than 5
percent, 0 points.

(2) Maritime forests on coastal barriers.
Will the proposal significantly benefit
maritime forests on coastal barriers?
The coastal barrier does not need to be
a unit of the Coastal Barrier Resources
System. (Maximum: 7 points)

(i) The proposal documents signifi-
cant benefit to maritime forests on a
coastal barrier. Describe the forest in
sufficient detail so reviewers can deter-
mine whether it meets the definition of
“maritime forest.” (Up to 7 points)

(ii) The proposal does not benefit
maritime forests on a coastal barrier.
(0 points)

(iii) For this criterion most scores
should be either 0 or 7. If questions
arise about the significance of the ben-
efit or whether the forests meet the
strict definition, an intermediate score
could be given.

(3) Long-term conservation. Does the
project ensure long-term conservation
of coastal wetland functions? The
project must provide at least 20 years
of conservation benefits to be eligible.
(Maximum: 7 points)

(i) Once the project is complete, the
project will provide continuing coastal
wetlands benefits in perpetuity (100
years or longer). (7 points)

(ii) Once the project is complete, the
project will provide continuing coastal
wetland benefits for 50-99 years. (3 to 6
points)

(iii) Once the project is complete, the
proposal will provide continuing coast-
al wetlands benefits for 20-49 years. (1
to 3 points)

(iv) The proposal should show how
the project will be maintained and the
benefits sustained over time. Proposals
must include adequate documentation
of long-term conservation of coastal
wetland values, such as a 25-year ease-
ment, to receive points for this cri-
terion. If part of the project’s benefits
will be perpetual (owned in fee title,
for example) and part is estimated to
last 20 years, reviewers should weigh

§84.32

the different elements of the project
and give an intermediate score.

(4) Coastal watershed management.
Would the completed project help ac-
complish the natural resource goals
and objectives of one or more formal,
ongoing coastal ecosystem or coastal
watershed management plan(s) or ef-
fort(s)? Describe the management plan
or effort(s). (Maximum: 3 points)

(i) The project supports the natural
resource goals of identified formal, on-
going coastal ecosystem or coastal wa-
tershed management plans or efforts.
Describe the management plan(s) and/
or effort(s) and explain how this
project relates to its objectives. A plan
that very specifically identifies the
site will receive more points than a
plan containing many generic ref-
erences. (Up to 3 points)

(ii) The project does not support the
natural resource goals and objectives
of a formal, ongoing coastal ecosystem
or coastal watershed management ef-
fort. If the proposal benefits the upper
portions of coastal watersheds, but pro-
vides no significant and direct benefits
to the coastal wetlands ecosystems,
the proposal will not receive points. (0
points)

(5) Conservation of threatened and en-
dangered species. Will the project ben-
efit any federally listed endangered or
threatened species, species proposed for
Federal listing, recently delisted spe-
cies, or designated or proposed critical
habitat in coastal wetlands? Will it
benefit State-listed threatened and en-
dangered species? (Maximum: 5 points)

(i) The project will provide, restore,
or enhance important habitat (e.g.,
nesting, breeding, feeding, nursery
areas) for federally listed or proposed
endangered or threatened species that
use the coastal area project site for at
least part of their life cycle. The
project will benefit recently delisted
species and habitat conservation plans
developed under the auspices of the En-
dangered Species Act. List the species
and their status (e.g., threatened or en-
dangered) and provide documentation
(e.g., cite recovery plan, attach letter
from species expert) of current or re-
cent species occurrence in the coastal
area project site. Describe the impor-
tance of the habitat. (Up to 5 points)
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(ii) The project will provide, restore,
or enhance important habitat for
State-listed threatened and endangered
species. (Up to 2 points)

(iii) The project will not provide, re-
store, or enhance important habitat for
federally or State-listed or proposed
endangered or threatened species in the
coastal area project site for any part of
their life cycle. If the proposal provides
benefits to threatened and endangered
species in the upper portion of the
coastal watershed, but provides no sig-
nificant and direct benefits to threat-
ened and endangered species using
coastal wetlands ecosystem habitat,
the proposal will not receive any
points. (0 points)

(iv) The combined scores of subpara-
graphs (a)(5)(i) and (a)(5)(ii) of this sec-
tion cannot exceed the 5-point max-
imum.

(6) Benefits to fish. Will the project
provide, restore, or enhance important
fisheries habitat? (Maximum: 5 points)

(i) The project will provide, restore,
or enhance important habitat (i.e.,
spawning, nursery, juvenile, or for-
aging habitat) for specific species that
use the coastal area project site for at
least part of their life cycle. These spe-
cies may include anadromous, inter-
jurisdictional, or other important spe-
cies. List species, habitat types, and
benefits to each species. (Up to 5
points)

(i) The project does not document
current or future benefits to fish spe-
cies and their habitat. (0 points)

(iii) The more specific the informa-
tion is on the use of the area and the
importance of the habitat, the greater
the points. An area specifically identi-
fied as critical for conservation in a
fisheries management plan will, for ex-
ample, receive more points than one
which is not.

(7) Benefits to coastal-dependent or mi-
gratory birds. Will the project provide,
restore, or enhance important habitat
for coastal-dependent or migratory
birds?

(i) The project will provide, restore,
or enhance important habitat (i.e.,
breeding, staging, foraging, wintering/
summering habitat) benefits for at
least part of the life cycle of coastal
dependent or migratory birds. List the

50 CFR Ch. I (10-1-22 Edition)

species and habitat types, and describe
the benefits to each. (Up to 5 points)

(ii) The project will not significantly
benefit coastal-dependent or migratory
birds. (0 points)

(iii) We will give maximum points to
projects that benefit coastal-dependent
species identified in the North Amer-
ican Waterfowl Plan or listed as spe-
cies of management concern.3 Pro-
posals should also include information
that demonstrates how the project will
contribute to the regional goals devel-
oped under the U.S. Shorebird Con-
servation Plan, the North American
Waterbird Conservation Plan, Partners
in Flight, the North American Water-
fowl Management Plan, or other bird
conservation initiatives. Proposals
that fail to do so will not receive max-
imum points. Indicate if the proposed
area has been specifically identified by
any program or agency for its migra-
tory bird values.

(8) Prevent or reduce contamination.
Will the project prevent or reduce
input of contaminants to the coastal
wetlands and associated coastal
waters, or restore coastal wetlands and
other associated coastal waters that
are already contaminated? (Maximum:
5 points)

(i) The project will prevent signifi-
cant inputs of contaminants or will
provide significant improvements to
the quality of the coastal wetland and
associated waters through protection
from contaminants or restoration, in-
cluding assimilation of nutrients and
nonpersistent toxic substances. De-
scribe the types and sources of possible
or current impairment to the coastal
wetland and other associated coastal
waters (e.g., to water quality, sedi-
ments, flora, or fauna). Describe how
contaminant inputs or residues will be
prevented, reduced, or eliminated. Pre-
venting contaminants by precluding
residential development through acqui-
sition will not normally warrant full
points unless the applicant can be
shown that significant contamination
would have occurred otherwise. (Up to
5 points)

3For more information about species of

management concern, visit the website
migratorybirds.fws.gov or contact the Divi-
sion of Migratory Bird Management at 703-
358-1714.
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(ii) The proposal will not signifi-
cantly prevent impairment or improve
the quality of the coastal wetland and
associated coastal waters. If the pro-
posal provides positive water quality
benefits in the upper portions of water-
sheds, but provides no significant and
direct positive water quality benefits
to coastal wetland ecosystems, the pro-
posal will not receive points. (0 points)

(iii) Show direct links between con-
tamination and wildlife and aquatic
habitats. To receive full points, you
should provide documentation of the
linkage. Reviewers may consider the
extent of contaminants prevention/re-
duction when assigning points. Pro-
posals having the potential to produce
an attractive nuisance (e.g., acquiring
and/or restoring a wetland that will be
attractive to wildlife and that also has
the potential to accumulate high levels
of persistent toxic metals or hydro-
carbon compounds) will not receive
points.

(9) Catalyst for future conservation. Is
the project proposal designed to lever-
age other ongoing coastal wetlands
protection projects in the area, such as
acquisition of areas to add to already
acquired coastal lands, or provide im-
petus for additional restoration? (Max-
imum: 4 points)

(i) The project will be essential (e.g.,
key to completion or implementation
of a greater conservation plan) to fur-
ther advance or promote other coastal
projects under way. Explain why. (Up
to 4 points)

(ii) The project proposal does not
demonstrate a positive impact on other
coastal projects. (0 points)

(iii) To receive the maximum number
of points, the proposal should be essen-
tial to the initiation or completion of a
larger project. Examples may include
acquisition of key in-holdings within a
larger protected area, funds necessary
to acquire fee simple interest in prop-
erties where a conservation easement
has already been secured, and funds
necessary to complete restoration ac-
tivities to a protected area.

(10) Partners in conservation. Will the
proposal receive financial support, in-
cluding in-kind match, from private,
local, or other Federal interests? (Max-
imum: 4 points)

§84.32

(i) The proposal includes the State
applicant plus one or more non-State
financial partners. (Up to 4 points)

(ii) The proposal includes only finan-
cial support from the State applicant.
(0 points)

(iii) A written description of commit-
ment of funds or in-kind match from
the partners must accompany the pro-
posal. (This requirement is in addition
to signing the Assurances Form.) The
purpose of this criterion is to promote
partnerships with private, local, or
other Federal agencies rather than to
increase the dollar amount of the
matching share. Therefore, no specific
minimum amount is indicated here. At
least two partners, in addition to the
State applicant, should have com-
mitted money to the project to receive
maximum points.

(11) Federal share reduced. Does the
proposal significantly reduce the Fed-
eral share by providing more than the
required match amount? In the case of
a Territory or Commonwealth that
does not require match funds, does the
proposal include financial support from
sources other than the Territory or
Commonwealth? (Maximum: 5 points)

(i) The State, territory, or common-
wealth applicant must have a non-Fed-
eral funding source (in-kind match
does not count for this criterion) that
reduces the Federal share. (Up to 5
points)

(ii) The maximum Federal share is
requested by the proposal. (0 points)

(iii) The purpose of this criterion is
to increase the amount of money from
non-Federal sources. This increase de-
creases the need for Federal match dol-
lars, so that Federal dollars can help
more projects. Documentation of each
partner’s financial commitment must
accompany the proposal to receive
points. If the State itself provides the
excess match, the State should receive
credit for reducing the Federal share.
Each 5 percent above the required
State match would be approximately
equal to 1 point. The following two ex-
amples, using both a 50 and 75 percent
Federal match share, define a 10 per-

cent increase in a State’s match
amount.
(A) Example 1-50—Percent Federal
Match
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If the total project costs are $100,000,
then the required State match share
is $50,000.

If the State or a partner provides an
additional cash contribution equal to
10 percent of the $50,000, $5,000. This
is defined as a 10 percent increase in
the State match.4

(B) Example 2-75—Percent
Match

If the total project costs are $100,000,
then the required State match share
is $25,000.

If the State or a partner provides an
additional cash contribution equal to
10 percent of the $25,000, $2,500. This
is defined as a 10 percent increase in
the State match. ¢
(12) Education/outreach program or

wildlife-oriented  recreation. Is  the

project designed to increase environ-
mental awareness and develop support
for coastal wetlands conservation?

Does it provide recreational opportuni-

ties that are consistent with the con-

servation goals of the site? (Maximum:

3 points)

(i) The proposal includes a site-spe-
cific, substantive education/outreach
or wildlife-oriented recreation pro-
gram. (Up to 3 points)

(ii) The proposal does not include a
substantive education/outreach or
wildlife-oriented recreation program. (0
points)

(iii) The proposal must describe what
makes this program substantive and
link it closely with the specific site to
receive full points. Programs supported
by activities or funds from partners
should be encouraged over use of
project dollars. Project proposals may
include substantive education/outreach
components necessary for the comple-
tion of the project. However, these
should be activities that complement
or support the primary goal of the
project.

(13) Other factors. Do any other fac-
tors, not covered in the previous cri-
teria, make this project or site particu-
larly unique and valuable? Does the
project offer important benefits that

Federal

4From sources other than Federal agen-
cies. Natural Resource Damage Assessment
funds may in some cases be defined as ‘‘non-
Federal.” See discussion under §84.46 on
What are the cost-sharing requirements?

50 CFR Ch. I (10-1-22 Edition)

are not reflected in the other criteria?
The following list includes examples of
projects that provide benefits not re-
flected in other criteria. (Maximum: 4
points)

(i) The project might provide signifi-
cant benefits to, for example: rare or
threatened habitat types; biodiverse
habitats; rare and declining species;
and the local community.

(ii) The project would be particularly
cost-effective, providing very signifi-
cant resource benefits for the cost.

(iii) The project would assist in the
prevention or control of invasive spe-
cies.

(iv) The project would provide impor-
tant cultural or historical resource
benefits.

(v) The project would provide other
benefits.

(vi) Reviewers should not assign
points to resource values covered by
other criteria. The proposal should pro-
vide a short narrative to support
claims to Other Factors points.

(b) Additional considerations. We will
factor the following considerations
into the ranking process if two or more
proposals have the same point totals.
The tie-breaking factors are as follows:

(1) The project would prevent the de-
struction or degradation of habitat
from pending sale of property, from ad-
verse effects of current activities such
as draining of wetlands, or from nat-
ural processes such as erosion at exces-
sive rates;

(2) The project would protect unique
and significant biological diversity;

(3) The project has lower costs per
acre conserved; and

(4) In the project proposal the State
or third party provides lands as op-
posed to using lands already owned by
the State or third party as part of the
State matching share.

(c) All proposals must include the in-
formation described in paragraphs (b)
(1)-(4) of this section. If a tie occurs be-
tween two or more proposals, the re-
viewers need to have this information
available immediately to decide which
proposal or proposals should be rec-
ommended for selection.
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Subpart D—Conditions on Ac-
ceptance/Use of Federal
Money

§84.40 What conditions must I follow
to accept Federal grant money?

(a) The audit requirements for State
and local governments (43 CFR part 12),
and

(b) The uniform administrative re-
quirements for grants and cooperative
agreements with State and local gov-
ernments (43 CFR part 12).

§84.41 Who prepares a grant agree-
ment? What needs to be included?

The coastal State and the Fish and
Wildlife Service work together to de-
velop a Grant Agreement (Form 3-1552)
upon completion of the review by the
Regional Director to determine compli-
ance with applicable Federal laws and
regulations. The Grant Agreement in-
cludes the grant title, the grant cost
distribution, the agreement period,
other grant provisions, and special
grant conditions. If a Coastal Barrier
Unit is affected, the Service must con-
duct internal consultations pursuant
to Section 6 of the Coastal Barrier Re-
sources Act, as amended by the Coastal
Barrier Improvement Act, prior to pro-
viding any grant monies to that State.

§84.42 What if a grant agreement is
not signed?

Monies that have been allocated for a
grant will be held until December 31 of
the following year. If a grant agree-
ment has not been signed by the State
and the Service and, therefore, the
money has not been obligated for the
approved grant by that date, the funds
automatically are returned to the Pro-
gram account in Washington.

§84.43 How do States get the grant
monies?

Funding to States is provided on a
reimbursable basis. See §84.47 for infor-
mation on what costs can be reim-
bursed. The Service may reimburse the
State for projects completed, or make
payments as the project progresses.
For construction work and labor, the
Service and the State may jointly de-
termine, on a case-by-case basis, that
payments may be made in advance. We
will minimize the time elapsing be-

§84.46

tween the transfer to the State and the
State’s need for the funds, and the time
period will be subject to a specific de-
termined need for the funds in advance.
Except for extenuating circumstances,
a reasonable time period to advance
funds to a State is up to 3 days. OMB
Circular A-102, Parts II and III, 43 CFR
part 12, and 31 CFR part 205 provide
specific information on methods and
procedures for transferring funds.

§84.44 What is the timetable for the
use of grant money?

Once money is granted to the coastal
States, the money is available to those
States for the time designated in the
grant agreement. If a State needs more
time, the State must apply for an ex-
tension of time by amending the grant
agreement. If the Service does not ex-
tend the time, the unobligated monies
return to the Service for expenditure
on future grants. Also, if a State can-
not spend the money on the approved
project, the State must notify the ap-
propriate Regional Director as soon as
possible so that the money can revert
back to the Service for future grants.

§84.45

Following procedures in 43 CFR 12.70,
you must submit a signed original and
two copies of the revised SF 424, the re-
vised portion of the project statement
if appropriate, and an explanation of
the reason for the revision to the Re-
gional Director (Federal Aid).

How do I amend a proposal?

§84.46 What are the cost-sharing re-
quirements?

(a) Except for certain insular areas,
the Federal share of an approved grant
will not exceed 50 percent of approved
costs incurred. However, the Federal
share may be increased to 75 percent
for coastal States that have estab-
lished and are using a fund as defined
in §84.11. The Regions must certify the
eligibility of the fund in order for the
State to qualify for the 75 percent
matching share.

(b) The following insular areas:
American Samoa, Guam, the Common-
wealth of the Northern Mariana Is-
lands, and the U.S. Virgin Islands, have
been exempted from the matching
share, as provided in Pub. L. 95-134,
amended by Pub. L. 95-348, Pub. L. 96—
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205, Pub. L. 98-213, and Pub. L. 98-454
(48 U.S.C. 1469a). Puerto Rico is not ex-
empt from the match requirements of
this Program.

(c) The State may provide materials
(e.g., heavy equipment) or other serv-
ices as a noncash match for portions of
the State’s matching share. The State
may also provide the value of land, in-
cluding the land proposed for restora-
tion, enhancement, or management as
a noncash match, provided that the
land is necessary and reasonable for
completing the project. For example, if
a State proposes to manage a contig-
uous wetland of 100 acres, and already
owns 10 of the 100 acres, the State can
apply the current value of the 10 acres,
provided that the 10 acres are nec-
essary to manage the entire 100 acres.
If the 10-acre wetland were not contig-
uous and no connection could be made
that the 10 acres were needed to man-
age the proposed wetland, the State
could not use the 10 acres as a noncash
match. Review 43 CFR 12.64 for deter-
mining the value of in-kind contribu-
tions.

(d) The requirements in 43 CFR 12.64
and Service Manual Part 522 FW 1.135
apply to in-kind matches or cost-shar-
ing involving third parties. Third party
in-kind contributions must represent
the current market value of noncash
contributions furnished as part of the
grant by another public agency, pri-
vate organization, or individual. In-
kind matches must be necessary and
reasonable to accomplish grant objec-
tives.

(e) Coastal States must commit to
their matching share of the total costs
by signing the Application for Federal
Assistance (SF 424), the Assurances (SF
424B or SF 424D), and the Grant Agree-
ment (Form 3-1552).

(f) No Federal monies, non-Federal
monies, in-kKind contributions, or Na-
tional Fish and Wildlife Foundation
grant program monies that will be or
have been previously used to satisfy
the matching requirement of another
Federal grant can be used as part of
the coastal State’s matching share.

5From the Fish and Wildlife Service Man-
ual, available on-line at http:/www.fws.gov/
directives/index.html.

50 CFR Ch. I (10-1-22 Edition)

(g) The coastal State is responsible
for ensuring the full amount of that
State’s matching requirement, either
with State funds or from contributions
toward the proposal from other agen-
cies, groups, or individuals. Sources
other than State applicant funds must
be documented and approved as eligi-
ble.

(h) Total Federal contributions (in-
cluding all Federal sources outside of
the Program) may not exceed the max-
imum eligible Federal share under the
Program. This includes monies pro-
vided to the State by other Federal
programs. If the amount of Federal
money available to the project is more
than the maximum allowed, we will re-
duce the Program contribution by the
amount in excess.

(i) Natural Resource Damage Assess-
ment funds that are managed by a non-
Federal trustee are considered to be
non-Federal, even if these monies were
once deposited in the Department of
the Interior’s Natural Resource Dam-
age Assessment and Restoration Fund,
provided the following criteria are met:

(1) The monies were deposited pursu-
ant to a joint and indivisible recovery
by the Department of the Interior and
non-Federal trustees under the Com-
prehensive Environmental Response,
Compensation, and Liability Act
(CERCLA) or the O0Oil Pollution Act
(OPA);

(2) The non-Federal trustee has joint
and binding control over the funds;

(3) The co-trustees agree that monies
from the fund should be available to
the non-Federal trustee and can be
used as a non-Federal match to support
a project consistent with the settle-
ment agreement, CERCLA, and OPA;
and

(4) The monies have been transferred
to the non-Federal trustee.

§84.47 What are allowable costs?

(a) Allowable grant costs are limited
to costs necessary and reasonable to
achieve approved grant objectives and
meet the applicable Federal cost prin-
ciples in 43 CFR 12.62 (b).

(b) If a project or facility is designed
to include purposes other than those
eligible under the Act, the costs must
be prorated among the various pur-
poses.
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(c) If you incur costs before the effec-
tive date of the grant, they cannot be
reimbursed, with the exception that we
can allow preliminary costs, but only
with the approval of the appropriate
Regional Director. Preliminary costs
may include costs necessary for pre-
paring the grant proposal, such as fea-
sibility surveys, engineering design, bi-
ological reconnaissance, appraisals, or
preparation of grant documents such as
environmental assessments for compli-
ance with the National Environmental
Policy Act.

§84.48 What are the procedures for ac-
quiring, maintaining, and disposing
of real property?

(a) Acquisition, maintenance, and
disposal of real property must follow
the rules established in 43 CFR 12.71
and 50 CFR 80.14.

(1) Title to real property acquired
under a grant or subgrant must be
vested in the State or subgrantee, in-
cluding local governments and non-
profit organizations. States must sub-
mit documentation (e.g., appraisals
and appraisal reviews) to the Regional
Director who must approve it before
the State becomes legally obligated for
the purchase. States will provide title
vesting evidence and summary of land
costs upon completion of the acquisi-
tion. The grant agreement and any
deed to third parties (e.g., conservation
easement or other lien on a third-party
property) must include appropriate
language to ensure that the lands and/
or interests would revert back to the
State or Federal Government if the
conditions of the grant were no longer
being implemented.

(2) In cases where the interest ob-
tained is less than fee simple title, the
interest must be sufficient for long-
term conservation of the specified wet-
lands resources.

(3) Real property acquired with Na-
tional Coastal Wetlands Conservation
Grant funds must continue to serve the
purpose for which it was acquired. If
acquired property is used for reasons
inconsistent with the purpose(s) for
which acquired, such activities must
cease and any adverse effects on the
property must be corrected by the
State or subgrantee with non-Federal

§84.48

monies in accordance with 50 CFR
80.14.

(4) The State or subgrantee may not
dispose of or encumber its title or
other interest in real property without
prior approval of the appropriate Re-
gional Director of the Service. Real
property includes, but is not limited
to, lands, buildings, minerals, energy
resources, timber, grazing, and animal
products. If real property is sold, the
State or subgrantee must compensate
the Service in accordance with 43 CFR
12.71(c)(2).

(5) If rights or interests obtained
with the acquisition of coastal wet-
lands generate revenue during the
Grant Agreement period, the State will
treat the revenue as program income
and use it to manage the acquired
properties. If the State sells or leases
real property, the State must treat the
proceeds as program income and return
the money to the Wildlife and Sport
Fish Restoration program regardless of
the grant period.

(6) Inconsistent use that is not cor-
rected can be grounds for denying a
State future grants under this Pro-
gram.

(b) A coastal State is responsible for
design, supervision, and inspection of
all major construction projects in ac-
cordance with accepted engineering
standards.

(1) The coastal State must have ade-
quate rights to lands or waters where
restoration or enhancement projects
are planned to ensure protection and
use of the facilities or structures
throughout their useful life.

(2) The construction, enlargement, or
rehabilitation of dams are subject to
Federal standards for dam design. If re-
quested, the State must provide to the
Regional Office written certification
that any proposed changes to a dam
meet Federal standards.

(3) The coastal State must operate
and maintain facilities, structures, or
related assets to ensure their use for
the stated project purpose and that
they are adequately protected.

(c) Acquisition, property records,
maintenance, and disposal of equip-
ment must be made in accordance with
43 CFR 12.72.

[67 FR 49267, July 30, 2002, as amended at 78
FR 35153, June 12, 2013]
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§84.49 What if the project costs more
or less than originally expected?

All requests for additional monies for
approved coastal wetland grants will be
subject to the entire review process
along with new grants. Any monies left
over after the project is complete, or if
the project is not completed, should be
returned to Headquarters for use in fol-
lowing years. If a State has lands it
wishes to acquire, restore, or enhance
in close proximity to the original
project, and the Region deems that
spending project monies in these areas
would provide similar benefits, the Re-
gion may use unspent balances to pay
for these projects with prior approval
from Headquarters. States must pro-
vide adequate justification and docu-
mentation to the Regions that the
lands acquired, restored, or enhanced
are similar to those in the original pro-
posal and provide similar benefits to
fish and wildlife.

[67 FR 49267, July 30, 2002, as amended at 78
FR 35153, June 12, 2013]

§84.50 How does a State certify com-
pliance with Federal laws, regula-
tions, and policies?

(a) In accepting Federal money,
coastal State representatives must
agree to and certify compliance with
all applicable Federal laws, regula-
tions, and policies. The applicant will
need to submit a Statement of Assur-
ances (either SF 424B or SF 424D)
signed and dated by an authorized
agency representative as part of the
proposal.

(b) Compliance with environmental
and other laws, as defined in the Serv-
ice Manual 523 FW Chapter 1,6 may re-
quire additional documentation. Con-
sult with Regional Offices for how this
applies to a specific project.

PART 85—CLEAN VESSEL ACT
GRANT PROGRAM

Subpart A—General

Sec.
85.10 Purpose and scope.
85.11 Definitions.

6The Fish and Wildlife Service Manual, see
footnote 3 for availability.

50 CFR Ch. I (10-1-22 Edition)

85.12 Information collection, recordkeeping,
and reporting requirements.

Subpart B—Application for Grants

85.20
85.21
85.22

Eligible activities.
Application procedures.
Grant proposals.

Subpart C—Grant Selection

85.30
85.31

Grant selection criteria.
Grant selection.

Subpart D—Conditions on Use/
Acceptance of Funds

85.40
85.41
85.42
85.43

Cost sharing.

Allowable costs.

Real and personal property.

Signs and symbols.

85.44 Fee charges for use of facilities.

85.45 Public access to facilities and mainte-
nance.

85.46 Survey and plan standards.

85.47 Program crediting.

85.48 Compliance with Federal laws, regula-
tions, and policies.

AUTHORITY: 16 U.S.C. T77g(c).

SOURCE: 59 FR 11206, Mar. 10, 1994, unless
otherwise noted.

Subpart A—General

§85.10 Purpose and scope.

The purpose of this part is to estab-
lish requirements for state participa-
tion in the Clean Vessel Act Grant Pro-
gram authorized by Section 5604 of the
Clean Vessel Act (Public Law 102-587,
Subtitle F).

§85.11 Definitions.

Terms used in this part shall have
the following meaning:

Clean Vessel Act or Act. The Clean
Vessel Act (Pub. L. 102-587, subtitle F).

Coastal State. A State of the United
States in, or bordering on, the Atlan-
tic, Pacific, or Arctic Ocean, the Gulf
of Mexico, Long Island Sound, or one
or more of the Great Lakes. The term
also includes Puerto Rico, the Virgin
Islands, Guam, and the Commonwealth
of the Northern Mariana Islands. The
term excludes Alaska and American
Samoa because these States have a
ratio of the number of recreational ves-
sels in the State numbered under chap-
ter 123 of title 46, United States Code,
to number of miles of shoreline (as that
term is defined in §926.2(d) of title 15,
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Code of Federal Regulations, as in ef-
fect on January 1, 1991), of less than
one.

Costal waters. In the Great Lakes
area, the waters within the territorial
jurisdiction of the United States con-
sisting of the Great lakes, their con-
necting waters, harbors, roadsteads,
and estuary-type areas such as bays,
shallows, and marshes. In other areas,
those waters, adjacent to the shore-
lines, which contain a measurable per-
centage of sea water, including sounds,
bays, lagoons, bayous, ponds, and estu-
aries.

Coastal zone. Coastal zone has the
same meaning that the term has in sec-
tion 304(1) of the Coastal Zone Manage-
ment Act of 1992 (16 U.S.C. 1453(1)). The
coastal zone consists of coastal waters
(including the lands therein and there-
under) and the adjacent shorelands, in-
cluding islands, transitional and
intertidal areas, salt marshes, wet-
lands, and beaches. The zone extends,
in Great Lakes waters, to the inter-
national boundary between the United
States and Canada and, in other areas,
seaward to the outer limit of the
United States territorial sea. The zone
extends inland from the shorelines only
to the extent necessary to control
shorelands and protect coastal waters.

Construction. Activities which
produce new capital improvements and
increase the value of usefulness of ex-
isting property.

Dump station. A facility specifically
designed to receive sewage from port-
able toilets carried on vessels. Dump
stations do not include lavatories or
restrooms.

Education/information. The education/
information program, as identified in
the technical guidelines as published in
the FEDERAL REGISTER, designed to
make recreational boaters aware of the
environmental pollution problem re-
sulting from sewage discharges from
vessels and inform them of the location
of pumpout and dump stations.

Eligible applicant. An agency of a
State designated by the Governor.

Equitable fees. The maximum charge
per pumpout is $5.00. Price modifica-
tions and discounts are subject to
State/Federal laws concerning pricing.

Facility. A pumpout station or dump
station.

§85.11

Facility open to the public. (1) A Clean
Vessel Act facility that is open and
available to the public is one where the
public has full and reasonable access to
the pumpout/dump station, including:

(i) Provision of signage visible from
the water to direct boaters to pumpout/
dump stations;

(ii) Location of pumpouts to facili-
tate ease of use by all boats typical to
that particular marina;

(iii) Equitable fees; and

(iv) Reasonable open periods.

(2) To be eligible for funding under
this program, both public and private
facilities must be open to the public.

Grant. An award of financial assist-
ance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee.

Inland State. A State which is not a
coastal State. The District of Colum-
bia, American Samoa and Alaska are
included as inland States (Rationale
for Samoa and Alaska being inland
States can be found in §85.11(b) above).

Maintenance. Those activities nec-
essary for upkeep of a facility. These
are activities that allow the facility to
function and include routine recurring
custodial maintenance such as house-
keeping and minor repairs as well as
the supplies, materials, and tools nec-
essary to carry out the work. Also in-
cluded is non-routine cyclical mainte-
nance to keep facilities fully func-
tional.

Operation. Those activities necessary
for the functioning of a facility to
produce desired results. These are ac-
tivities that make the facility work.

Plans. Those plans identified in the
technical guidelines as published in the
FEDERAL REGISTER, for construction or
renovation of pumpout and dump sta-
tions necessary to ensure that there
are adequate and reasonably available
stations to meet the needs of rec-
reational vessels using the coastal
waters of the State.

Private facilities. Private facilities in-
clude those operated by the following:

(1) For profit or non-profit private
marinas, docks, etc.;

(2) For profit or non-profit conces-
sionaires, whether they are leased or
private facilities, on public lands; or
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(3) Yacht or boating clubs, whether
they are open to the public or mem-
bers-only facilities.

Public facilities. Public facilities in-
clude municipal, county, port author-
ity, State and Federal marinas, docks,
etc., operated by those agencies.

Pumpout station. A facility that
pumps or receives sewage from a type
IITI marine sanitation device (holding
tank) installed on board vessels.

Reasonable open periods. This part
does not specify hours, days and sea-
sons, however, some suggested exam-
ples, provided no other factors are in-
volved, are presented:

(1) Pumpout/dump stations may be
open during the same period the fuel
docks are normally open.

(2) Pumpout stations may be open
when the marina is open and staff is
present to pump out boats.

(3) Pumpout/dump stations may be
open during the hours considered to be
normal marina business hours as ad-
justed by seasonal differences.

Recreational vessel. Watercraft manu-
factured for operation, or operated, pri-
marily for pleasure. This term includes
any watercraft leased, rented, or char-
tered to another for the latter’s pleas-
ure.

Renovation. Major rehabilitation of a
facility to restore it to its original in-
tended purpose.

Surveys. Those surveys identified in
the technical guidelines as published in
the FEDERAL REGISTER. Surveys are de-
signed to determine the number and lo-
cation of all operational pumpout and
dump stations at public and private
marinas, mooring areas, docks, and
other boating access facilities within
the coastal zone. Surveys also are de-
signed to determine the number of rec-
reational vessels in coastal waters with
holding tanks or portable toilets, and
the areas of coastal waters where those
vessels congregate.

Type III marine sanitation device (hold-
ing tank). Any equipment for installa-
tion on board a vessel which is specifi-
cally designed to receive, retain, and
discharge sewage.

[69 FR 11206, Mar. 10, 1994, as amended at 62
FR 45348, Aug. 27, 1997]
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§85.12 Information collection, record-
keeping, and reporting require-
ments.

(a) The information collection re-
quirements for this grant program, ex-
cept for surveys, are those necessary to
comply with 43 CFR 12 which include a
narrative statement as identified in
85.22 Grant Proposals. The collection of
survey information contained in this
rule was approved by the Office of Man-
agement and Budget as required by 44
U.S.C. 3501 et seq., October 18, 1993,
OMB No. 1018-0086, expiration date Sep-
tember 30, 1996.

(b) Record keeping requirements in-
clude the tracking of costs and accom-
plishments related to the grant as re-
quired by 43 CFR 12.60, monitoring and
reporting program performance (43
CFR 12.80), and financial reporting (43
CFR 12.81).

(c) Reporting requirements include
retention and access requirements as
required by 43 CFR 12.82.

Subpart B—Application for Grants

§85.20 Eligible activities.

(a) Eligible grant activities—coastal
States:

(1) Eligible activities include identi-
fication in the coastal zone of all oper-
ational pumpout and dump stations,
and surveys of recreational vessels in
coastal waters with holding tanks or
portable toilets, and the areas where
those vessels congregate. Also eligible
are costs of developing a list, including
chart coordinates, of all operational
pumpout and dump stations in the
coastal zone of the State, for submis-
sion to the Fish and Wildlife Service.

(2) Plans for construction and ren-
ovation of pumpout and dump stations
in the coastal zone of the State nec-
essary to ensure that these stations are
adequate and reasonably available to
meet the needs of recreational vessels
using the coastal waters of the State.
Completed Stated-funded plans may be
submitted after the technical guide-
lines appear in the FEDERAL REGISTER.

(b) Eligible grant activities—all
States:

(1) Eligible grant activities include
education/information program to edu-
cate/inform recreational boaters about
the environmental pollution problems
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resulting from sewage discharges from
vessels and to inform them of the loca-
tion of pumpout and dump stations.

(2) Eligible grant activities include
the construction, renovation, operation
and maintenance of pumpout and dump
stations, including floating restrooms
in the water, not connected to land or
structures connected to the land, used
solely by boaters. Eligible grant activi-
ties also include any activity necessary
to hold and transport sewage to sewage
treatment plants, such as holding
tanks, piping, haulage costs, and any
activity necessary to get sewage treat-
ment plants to accept sewage, such as
installing bleed-in facilities.

(c) Ineligible activities:

(1) Activities that do not provide
public benefits.

(2) Enforcement activities.

(3) Construction/renovation of upland
restroom facilities.

(4) Construction, renovation, oper-
ation and maintenance of on-site sew-
age treatment plants, such as package
treatment plants and septic systems,
and of municipal sewage treatment
plants for primary and secondary
treatment.

§85.21 Application procedures.

(a) Eligible applicants will submit
their proposals to the appropriate re-
gional office of the U.S. Fish and Wild-
life Service. Coastal States submitting
proposals for both the coastal zone and
the inland portion of their States must
submit two separate proposals. The re-
gional office addresses are provided at
50 CFR 2.2. Telephone and fax numbers
of the regional offices follow:

Wildlife and sport fish . 3

Regon | esiraton tepnons | 0o ard spor fon
1 503-231-6128 503-231-6996
2. 505-248-7465 505-248-7471
3. 612-713-5130 612-713-5290
4. 404-679-4159 404-679-4160
5. 413-253-8508 413-253-8487
6. 303-236-4411 303-236-8192
7. 907-786-3545 907-786-3575
8 916-414-6509 916-978-6155

(b) Proposals will be accepted for FY
1995 funds ($7.05 million) between the
effective date and April 29, 1994. For FY
1996 and FY 1997, proposals will be due

§85.30

by May 1 of the year preceding that fis-
cal year (e.g., May 1, 1995 for FY 1996).

[69 FR 11206, Mar. 10, 1994, as amended at 62
FR 45348, Aug. 27, 1997; 78 FR 351563, June 12,
2013]

§85.22 Grant proposals.

Grant proposals will consist of a nar-
rative which identifies and describes
the following:

(a) The need within the purposes of
the Act (Coastal States with approved
plans should indicate how the activi-
ties contained in the proposal imple-
ments the plan);

(b) Discrete objective(s) to be accom-
plished during a specified time period
that address the need(s);

(c) Expected results or benefits from
accomplishing the objectives, including
the numbers of recreational vessels and
people served;

(d) The approach to be used in meet-
ing the objectives, including specific
procedures, schedules, key personnel,
cooperators, grant location, innovative
approaches, public/private partner-
ships, education, sensitive waters, pub-
lic access, and estimated costs;

(e) Amount and source of matching
funds; and,

(f) Fees for use of facility.

Subpart C—Grant Selection

§85.30 Grant selection criteria.

The Director shall give priority con-
sideration to grant proposals that meet
the criteria listed in Subsections a-h
and in the accompanying chart:

(a) In coastal States that have no
survey or plan, proposals to complete
such survey and plan;

(b) Proposals for constructing and
renovating pumpout and dump stations
without an approved plan;

(c) In coastal States, proposals for
constructing and renovating pumpout
and dump stations in accordance with
a coastal State’s plan approved under
section 5603(c) of the Clean Vessel Act,
and for inland States, proposals for
constructing and renovating pumpout
and dump stations in accordance with
an inland State’s plan;

(d) Proposals that provide for public/
private partnership efforts to develop
and operate pumpout and dump sta-
tions;
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(e) Proposals for innovative ways to
increase the availability and use of
pumpout and dump stations, e.g.,
where private parties put in more than
the minimum amount;

(f) Proposals that include an edu-
cation/information component, or the
State has an active, ongoing education
program;

(g) Proposals that benefit the waters
most likely to be affected by the dis-
charge of sewage from vessels, includ-
ing the waters as defined in the tech-
nical guidelines as published in the
FEDERAL REGISTER; and,

(h) Proposals in areas with high ves-
sel/pumpout or dump station ratios.

Points

Criteria Coastal Inland

state state
a. Do a survey/plan 50 | o
b. Construct w/no plan 10 5
c. Construct with plan . 20 10
d. Partnership ............. 10 5
e. Innovative approach 5 2
f. Education ............ 5 2
g. Sensitive area .... 5 2
h. Low pumpout ratio ..........cccceceevreeennn 5 2

Total

[69 FR 11206, Mar. 10, 1994, as amended at 62
FR 45348, Aug. 27, 1997]

§85.31 Grant selection.

The Fish and Wildlife Service, Wild-
life and Sport Fish Restoration pro-
grams, will convene a ranking panel of
Federal employees, to include rep-
resentatives from the Service’s Head-
quarters of the Wildlife and Sport Fish
Restoration programs, the National
Oceanic and Atmospheric Administra-
tion, the Environmental Protection
Agency, and the U.S. Coast Guard, to
review, rank, and make funding rec-
ommendations to the Director of the
Fish and Wildlife Service. The Director
will make the selection of eligible
grants by August 1, annually. Upon se-
lection of a proposal the appropriate
Regional Office will advise the success-
ful applicant of additional documenta-
tion requirements.

[69 FR 11206, Mar. 10, 1994, as amended at 78
FR 35153, June 12, 2013]

50 CFR Ch. I (10-1-22 Edition)

Subpart D—Conditions on Use/
Acceptance of Funds

§85.40 Cost sharing.

(a) The Federal share shall not ex-
ceed 75% of total costs approved in the
grant agreement.

(b) The provisions of 43 CFR 12.64
apply to cost sharing or matching re-
quirements. Third party in-kind con-
tributions must be necessary and rea-
sonable to accomplish grant objectives
and represent the current market value
of noncash contributions furnished as
part of the grant by another public
agency, private organization, or indi-
vidual.

§85.41 Allowable costs.

(a) Allowable grant costs are limited
to those costs that are necessary and
reasonable for accomplishment of ap-
proved grant objectives and meet the
applicable Federal cost principles in 43
CFR 12.60(b). Purchase of informational
signs, program signs, and symbols des-
ignating pumpout and dump stations,
are allowable costs.

(b) Grants or facilities designed to in-
clude purposes other than those eligi-
ble under the Act shall have the costs
prorated equitably among the various
purposes. Grant funds shall only be
used for the part of the activity related
to the Clean Vessel Act.

(c) Costs incurred prior to the effec-
tive date of the grant agreement are
not allowable with the exception that
preliminary costs are allowed only
with the approval of the appropriate
Regional Director. Preliminary costs
may include such items as feasibility
surveys, engineering design, biological
reconnaissance, appraisals, or prepara-
tion of grant documents such as envi-
ronmental assessments for compliance
with the National Environmental Pol-
icy Act.

§85.42

(a) Applicable regulations regarding
acquisition, property records, mainte-
nance, and disposal of real property
and equipment are found in 43 CFR
12.71 and 12.72. If questions arise re-
garding applicability, the appropriate
Regional Office should be contacted.

(b) A State shall ensure that design
and installation of the facilities are in

Real and personal property.
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accordance with the technical stand-
ards identified in the technical guide-
lines as published in the FEDERAL REG-
ISTER.

(c) The State must ensure that facili-
ties are operated and maintained, and
that structures or related assets are
used for the stated grant purpose.

§85.43 Signs and symbols.

(a) Signs. Facilities must display ap-
propriate information signs at
pumpout and portable toilet dump sta-
tions. Such information should indi-
cate fees, restrictions, hours of oper-
ation, operating instructions, a contact
name and 1-800-ASK-FISH telephone
number for boaters to get additional
information or to report an inoperable
facility.

(b) Pumpout symbol. (1) At appropriate
times, to increase public awareness of
the Clean Vessel Act Pumpout Grant
Program, use a pumpout symbol ac-
cording to Service specifications. Use
the pumpout symbol as follows:

(i) As a sign at the entrance to a ma-
rina advertising the presence of a
pumpout and/or portable toilet dump
station;

(ii) As a directional sign within a ma-
rina;

(iii) As a sign at a pumpout and/or
portable toilet dump station;

(iv) As a symbol on educational and
informational material; and

(v) For other uses as appropriate to
advance the purposes of the Clean Ves-
sel Act.

(2) To avoid confusion with having
two symbols, use the selected symbol
both for pumpout stations and portable
dump stations. The Service encourages
the use of this symbol as it is not copy-
righted. The NOAA NOS magenta “P”’
within a magenta circle will continue
to be used on nautical charts to iden-
tify the location of pumpout and port-
able toilet dump stations. NOAA will
include information about the selected
pumpout symbol in the U.S. Coast Pi-
lots, a supplement to the charts, to re-
late this symbol to the NOAA Nautical
Chart magenta ‘“‘P’’ and circle.

(3) All recipients identified in §85.11
should display the appropriate
pumpout symbol on facilities, such as
pumpout and portable toilet dump sta-

§85.43

tions, or on printed material or other
visual representations relating to
project accomplishments or education/
information, and should encourage oth-
ers to do so. Sub-recipients also should
display the symbol and should encour-
age use by others for the purposes stat-
ed in this paragraph (b)(3).

(4) The Service encourages other per-
sons or organizations, such as marinas
with pumpout stations not constructed
with Clean Vessel Act funds, to use the
symbol to advance the purposes of the
Clean Vessel Act program.

(5) The following specifications shall
apply: The symbol is black, the back-
ground is white, and the border is
international orange. There is no
standard for the black and white, but
use black and white colors, not shades.
The standards for the international or-
ange color is as follows: For day boards
(signs), use retroflective international
orange film. For paint, use inter-
national orange conforming to FED-
STD 595B, chip number 12197 in day-
light conditions. For inks, use Pantone
Matching System color chart 179C. In
order to ensure visibility after dark,
use reflectorized film or paint, and/or
artificial illumination. Pumpout sym-
bol technical specifications to con-
struct signs and for other purposes are
available upon request.

(6) The following rules govern the
graphic reproduction of the symbol:

(i) Do not use a smaller than legible
symbol.

(ii) If you reduce or enlarge the sym-
bol, maintain the same proportions.

(iii) Do not obscure the symbol by
overprinting.

(iv) Do not place the symbol where it
will be split by unlike backgrounds.

(v) Do not place the symbol on a
background that is highly textured or
patterned.

(vi) When appropriate, for economi-
cal reasons, depict the symbol in one-
color (black) with a white background,
rather than two-color (international
orange and black) with white back-
ground.

(7) The pumpout symbol follows:
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(¢) Qualifying signs. (1) In conjunction
with the symbol, you may use other
qualifying signs below the symbol, ei-
ther on the same sign or on a separate
sign.

(i) You may place the message
PUMP OUT”, * PUMPOUT STA-
TION”, PORTABLE TOILET
DUMP STATION”, or other appro-
priate qualifier, beneath the symbol.
Place the magenta-colored ‘P’ and
circle in front of the message to relate
the pumpout symbol to the NOAA NOS
nautical charts. Messages may be ap-
propriate for several years until the
symbol is understood without the mes-
sage. When appropriate, substitute a
black “P” and circle for economical
reasons.

(ii) You may place directional arrows
beneath the symbol to indicate the di-
rection of pumpout or portable toilet
dump station facilities.

(2) The following specifications shall
apply: Symbols, such as directional ar-
rows, and letters, are black, and the
background is white. For using inks to
create the magenta color, use PMS
color chart 259U. Letters and black and

13

50 CFR Ch. I (10-1-22 Edition)

white colors shall follow the Federal
Highway Administration’s Manual on
Uniform Traffic Control Devices for
Streets and Highways (MUTCD),
FHWA, 1988. The Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, provides
for sale copies of the 1988 MUTCD, in-
cluding Revision No. 3, dated Sep-
tember 3, 1993, Stock No. 050-001-00308-
2.

(3) The same rules governing the
graphic reproduction of the pumpout
symbol, as described in paragraph (b)(6)
of this section, shall apply to quali-
fying signs.

(d) Pumpout slogan. (1) TUse the
pumpout slogan according to Service
specifications to help increase boater
awareness of the need to use pumpout
and dump stations to properly dispose
of their boat sewage. Use the slogan in
conjunction with the pumpout symbol,
on educational/informational material,
and for other uses as appropriate to ad-
vance the purposes of the Clean Vessel
Act. The slogan is not copyrighted, and
the Service encourages its appropriate
use.
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(2) All recipients identified in §85.11
should display the pumpout slogan on
facilities, such as pumpout and port-
able toilet dump stations as appro-
priate, and on printed material or
other visual representations relating to
project accomplishments or education/
information, and should encourage oth-
ers to do so. Sub-recipients should dis-
play the slogan for purposes as stated
above and should encourage others to
do so.

(3) The Service encourages other per-
sons or organizations, such as marinas
with pumpout stations not constructed
with Clean Vessel Act funds, to use the
slogan to advance the purposes of the
Clean Vessel Act program.

(4) The following specifications shall
apply: Letters are black and back-
ground is white. The same reference
under specifications for Qualifying
Signs in paragraph (c)(2) of this section
shall apply.

(56) The same rules governing the
graphic reproduction of the pumpout
symbol, as described in paragraph (b)(6)
of this section, shall apply to the
pumpout slogan.

(6) The pumpout slogan follows:

KEEP OUR WATER CLEAN—USE
PUMPOUTS

(e) All information signs, pumpout
symbol, qualifying signs, and pumpout
slogan identified in this section and
the crediting logo identified in §85.47,
inform and educate boaters. Therefore,
use the signs, symbol, slogan and logo
as appropriate. For instance, a sign on
the water directing boaters to a
pumpout may only need the pumpout
symbol, and a qualifying sign beneath,
e.g., an arrow, and possibly the words
“PUMPOUT STATION”. For pumpout
and dump stations, the pumpout sym-
bol, slogan, information signs, includ-
ing all information in paragraph (a) of
this section, and the crediting and
State logo may be appropriate. If desir-
able, add qualifying signs. Position a
legible sign, symbol and logo either on
the pumpout/dump station, on a sepa-
rate sign, or both, for the greatest ef-
fect in informing and educating boat-
ers. For other products such as print
and video public service announce-
ments, brochures, etc., the placement
of symbols, etc. depends on space avail-
ability. The following order of priority

§85.46

dictates the order of use under limited
space conditions: the pumpout symbol,
slogan, 1-800-ASK-FISH telephone num-
ber and Sport Fish Restoration cred-
iting logo. Add other information as
appropriate. Use judgement when plac-
ing information on signs so as not to
confuse the reader. Display the symbol,
logo, slogan and information signs in
the appropriate locations. To reduce
wind drag when bolting signs on pil-
ings, it was found helpful in the North-
east to make signs taller than wider.
Symbol or logo size may vary. How-
ever, if you reduce or enlarge the sym-
bol, maintain the same proportions.

[62 FR 45348, Aug. 27, 1997]

§85.44 Fee charges for use of facilities.

A maximum of a $5.00 fee may be
charged, with no justification, for use
of pumpout facilities constructed, op-
erated or maintained with grant funds.
If higher fees are charged, they must be
justified before the proposal can be ap-
proved. Such proceeds shall be re-
tained, accounted for, and used by the
operator to defray operation and main-
tenance costs as long as the facility is
needed and it serves its intended pur-
pose. The maximum fee shall be evalu-
ated for inflation, etc., each year.

§85.45 Public access to facilities and
maintenance.

All recreational vessels must have
access to pumpout and dump stations
funded under this grant program. Fa-
cilities shall be operated, maintained,
and continue to be reasonably acces-
sible to all recreational vessels for the
full period of their useful life.

§85.46 Survey and plan standards.

(a) Survey standards. (1) Surveys
should be conducted according to the
technical guidelines as published in the
FEDERAL REGISTER.

(2) Surveys may be conducted State-
wide, if necessary, to obtain informa-
tion on boats using the coastal zone.

(b) Plan standards. Plans should be
developed according to the technical
guidelines as published in the FEDERAL
REGISTER.
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§85.47

(a) Crediting logo. As the source of
funding for Clean Vessel Act facilities,
the Sport Fish Restoration program
should get credit through use of the

Program crediting.

50 CFR Ch. I (10-1-22 Edition)

Sport Fish Restoration logo. Grant re-
cipients may us the crediting logo
identified in 50 CFR 80.99 to identify
projects funded by the Clean Vessel
Act. The Sport Fish Restoration logo
follows:

(b) Recipient logo display. Grant re-
cipients are authorized to display the
Sport Fish Restoration logo. Section
85.11 identifies recipients eligible to
display the appropriate logo according
to 50 CFR 80.99. Display includes on
pumpout and portable toilet dump sta-
tions that grantees acquire, develop,
operate or maintain by these grants, or
on printed material or other visual rep-
resentations relating to project accom-
plishments or education/information.
Display the logo in the appropriate lo-
cation, according to §85.43(e). Symbol
or logo size may vary. However, if your
reduce or enlarge the symbol, maintain
the same proportions. Recipients may
require sub-recipients to display the
logo.

(c) Other display of logo. Other per-
sons or organizations may use the logo

for purposes related to the Wildlife and
Sport Fish Restoration Clean Vessel
Act program as authorized in 50 CFR
80.99.

(d) Crediting language. Suggested ex-
amples of language to use when cred-
iting the Clean Vessel Act follow:

(1) Example 1. The Sport Fish Res-
toration Program funded this pumpout
facility through your purchase of fish-
ing equipment and motorboat fuels.

(2) Example 2. The Sport Fish Res-
toration Program funded this construc-
tion through your purchase of fishing
equipment and motorboat fuels.

(3) Example 3. The Sport Fish Res-
toration Program funded the produc-
tion of this pamphlet through your
purchase of fishing equipment and mo-
torboat fuels.
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(e) Logo colors. Option 1 in paragraph
(e)(1) of this section describes the pre-
ferred logo colors. Use Options 2 or 3 in
paragraph (e)(2) or (e)(3) of this section
when necessary or to reduce costs. Do
not attempt to match these Pantone
Matching Systems (PMS) colors with
combinations of screened process col-
ors.

(1) Option 1. When printed 100 percent
on a white background, use PMS 348.

(2) Option 2. When using four-color
process printing, print the symbol in
100 percent black on a white back-
ground.

(3) Option 3. When it is not possible to
follow the specifications of Options 1 or
2 in paragraph (e)(1) or (e)(2) of this
section, print the logo in any 100 per-
cent solid dark color on a contrasting
light background.

[62 FR 45350, Aug. 27, 1997, as amended at 78
FR 35153, June 12, 2013]

§85.48 Compliance with Federal laws,
regulations, and policies.

(a) In accepting Federal funds, State
representatives must agree to and cer-
tify compliance with all applicable
Federal laws, regulations, and policies.
This is done by submitting an assur-
ances statement that describes the
compliance requirements for Federal
grants.

(b) Compliance with environmental
and other laws, as defined in Service
Manual 523 FW Chapter 1, may require
additional documentation. Consult
with Regional Offices for specific appli-
cability.

(¢c) For method of payment, refer to
43 CFR part 12, 31 CFR part 205, and
any other regulations referenced in
these parts.

PART 86—BOATING INFRASTRUC-
TURE GRANT PROGRAM

Subpart A—General

Sec.

86.1 What does this part do?

86.2 What is the purpose of BIG?
86.3 What terms do I need to know?

Subpart B—Program Eligibility

86.10 Who may apply for a BIG grant?
86.11 What actions are eligible for funding?

Pt. 86

86.12 What types of construction and serv-
ices does boating infrastructure include?

86.13 What operational and design features
must a facility have where a BIG-funded
facility is located?

86.14 How can I receive BIG funds for facil-
ity maintenance?

86.15 How can dredging qualify as an eligi-
ble action?

86.16 What actions are ineligible for BIG
funding?

86.17 Who must own the site of a BIG-funded
facility?

86.18 How can I ensure that a BIG-funded fa-
cility continues to serve its intended
purpose for its useful life?

86.19 What if a BIG-funded facility would
benefit both eligible and ineligible users?

Subpart C—Federal Funds and Match

86.30 What is the source of BIG funds?

86.31 How does the Service know how much
money will be available for BIG grants
each year?

86.32 What are the match requirements?

86.33 What information must I give on
match commitments, and where do I give
it?

86.34 What if a partner is not willing or able
to follow through on a match commit-
ment?

Subpart D—Application for a Grant

86.40 What are the differences between BIG
Tier 1—State grants and BIG Tier 2—Na-
tional grants?

86.41 How do I apply for a grant?

86.42 What do I have to include in a grant
application?

86.43 What information must I put in the
project statement?

86.44 What if I need more than the max-
imum Federal share and required match
to complete my BIG-funded project?

86.45 If the Service does not select my grant
application for funding, can I apply for
the same project the following year?

86.46 What changes can I make in a grant
application after I submit it?

Subpart E—Project Selection

86.50 Who ranks BIG Tier 2—National grant
applications?

86.51 What criteria does the Service use to
evaluate BIG Tier 2—National applica-
tions?

86.52 What does the Service consider when
evaluating a project on the need for more
or improved boating infrastructure?

86.63 What factors does the Service consider
for benefits to eligible users that justify
the cost?

86.54 What does the Service consider when
evaluating a project on boater access to
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significant destinations and services that
support transient boater travel?

86.55 What does the Service consider as a
partner for the purposes of these ranking
criteria?

86.56 What does the Service consider when
evaluating a project that includes more
than the minimum match?

86.57 What does the Service consider when
evaluating contributions that a partner
brings to a project?

86.58 What does the Service consider when
evaluating a project for a physical com-
ponent, technology, or technique that
will improve eligible user access?

86.59 What does the Service consider when
evaluating a project for innovative phys-
ical components, technology, or tech-
niques that improve the BIG project?

86.60 What does the Service consider when
evaluating a project for demonstrating a
commitment to environmental compli-
ance, sustainability, and stewardship?

86.61 What happens after the Director ap-
proves projects for funding?

Subpart F—Grant Administration

86.70 What standards must I follow when
constructing a BIG-funded facility?

86.71 How much time do I have to complete
the work funded by a BIG grant?

86.72 What if I cannot complete the project
during the period of performance?

86.73 How long must I operate and maintain
a BIG-funded facility, and who is respon-
sible for the cost of facility operation
and maintenance?

86.74 How do I determine the useful life of a
BIG-funded facility?
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86.76 How can I use the logo for BIG?

86.77 How must I treat program income?

86.78 How must I treat income earned after
the period of performance?

Subpart G—Facility Operations and
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86.90 How much must an operator of a BIG-
funded facility charge for using the facil-
ity?

86.91 May an operator of a BIG-funded facil-
ity increase or decrease user fees during
its useful life?

86.92 Must an operator of a BIG-funded fa-
cility allow public access?

86.93 May I prohibit overnight use by eligi-
ble vessels at a BIG-funded facility?

86.94 Must I give information to eligible
users and the public about BIG-funded fa-
cilities?

Subpart H—Revisions and Appeals

86.100 Can I change the information in a
grant application after I receive a grant?
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86.101 How do I ask for a revision of a grant?

86.102 Can I appeal a decision?

86.103 Can the Director authorize an excep-
tion to this part?

Subpart I—Information Collection

86.110 What are the information-collection
requirements of this part?

AUTHORITY: 16 U.S.C. 777c, g, and g-1.

SOURCE: 80 FR 26161, May 6, 2015, unless
otherwise noted.

Subpart A—General

§86.1 What does this part do?

(a) This part tells States how they
may apply for and receive grants from
the Boating Infrastructure Grant pro-
gram (BIG) Tier 1-State and Tier 2-Na-
tional subprograms. Section 86.40 de-
scribes the differences between these
two subprograms.

(b) The terms you, your, and I refer to
a State agency that applies for or re-
ceives a BIG grant. You may also apply
to a subgrantee with which a State
agency has a formal agreement to con-
struct, operate, or maintain a BIG-
funded facility.

(c) The terms we, us, and our refer to
the U.S. Fish and Wildlife Service.

§86.2 What is the purpose of BIG?

The purpose of BIG is to construct,
renovate, and maintain boating infra-
structure facilities for transient rec-
reational vessels at least 26 feet long.

§86.3 What terms do I need to know?

For the purposes of this part, we de-
fine these terms:

BIG-funded facility means only the
part of a facility that we fund through
a BIG grant.

Boating infrastructure means all of the
structures, equipment, accessories, and
services that are necessary or desirable
for a facility to accommodate eligible
vessels. See §86.12 for examples of boat-
ing infrastructure.

Capital improvement means:

(1) A new structure that costs at
least $25,000 to build; or

(2) Altering, renovating, or repairing
an existing structure if it increases the
structure’s useful life by 10 years or if
it costs at least $25,000.
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Concessioner means an entity with
which a State has a written agreement
to operate or manage a BIG-funded fa-
cility. The agreement with a conces-
sioner may or may not involve a finan-
cial exchange. A concessioner is not a
contractor or vendor. You pay a con-
tractor or vendor to perform specific
duties or supply specific materials ac-
cording to a written contract. Conces-
sioners, vendors, and contractors are
not grant recipients.

Construction means the act of build-
ing or significantly altering, ren-
ovating, or repairing a structure.
Clearing and reshaping land and demol-
ishing structures are types or phases of
construction. Examples of structures
are buildings, docks, piers, break-
waters, and slips.

Director means:

(1) The Director of the Fish and Wild-
life Service whom the Secretary of the
Interior has delegated authority to ad-
minister BIG nationally; or

(2) A deputy or another person whom
the Director has delegated authority
over BIG.

Eligible user means an operator or
passenger of an eligible vessel.

Eligible vessel means a transient rec-
reational vessel at least 26 feet long.
The term includes vessels that are
owned, loaned, rented, or chartered.
The term does not include:

(1) Commercial vessels;

(2) Vessels that dock or operate per-
manently from the facility where a
BIG-funded project is located; or

(3) Vessels that receive payment to
routinely transport passengers on a
prescribed route, such as cruise ships,
dive boats, and ferries.

Facility means the structures, equip-
ment, and operations that:

(1) Provide services to boaters at one
location; and

(2) Are under the control of a single
operator or business identified in the
grant application.

Grant means an approved award of
money, the principal purpose of which
is to transfer funds from a Federal
awarding agency to the non-Federal
entity (grantee) to carry out an au-
thorized public purpose and includes
the matching cash and any matching
in-kind contributions. The legal instru-
ment used is a grant agreement.

§86.3

Grants.gov is a centralized location
for States and other entities to find
and apply for Federal funding. It is lo-
cated at http:/www.grants.gov. We re-
quire States to use grants.gov, or any
system that replaces it, to apply for
BIG grants.

Maintenance means keeping struc-
tures or equipment in a condition to
serve the intended purpose. It includes
cyclical or occasional actions to keep
facilities fully functional. It does not
include operational actions such as
janitorial work. Examples of mainte-
nance actions are:

(1) Lubricating mechanical compo-
nents of BIG-funded equipment;

(2) Replacing minor components of a
BIG-funded improvement, such as
bolts, boards, and individual structural
components; and

(3) Painting, pressure washing, and
repointing masonry.

Marketing means an activity that
promotes a business to interested cus-
tomers for the financial benefit of the
facility. It may include a plan for sales
techniques and strategies, business
communication, and business develop-
ment. A business uses marketing to
find, satisfy, and keep a customer.

Match means the value of any cash or
in-kind contributions required or vol-
unteered to complete the BIG-funded
facility that are not borne by the Fed-
eral Government, unless a Federal
statute authorizes such match. Match
must follow the criteria at 2 CFR
200.306(b).

Navigable waters means waters that
are deep and wide enough for the pas-
sage of eligible vessels within the
water body.

Operation means actions that allow a
BIG-funded facility or parts of a BIG-
funded facility to perform their func-
tion on a daily or frequent basis. Ex-
amples of operation are janitorial
work, service workers, facility admin-
istration, utilities, rent, taxes, and in-
surance.

Operator means an individual or enti-
ty that is responsible for operating a
BIG-funded facility. An operator may
be a grantee, a subgrantee, a conces-
sioner, or another individual or entity
that the grantee has an arrangement
with to operate the BIG-funded facil-
ity.
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Personal property means anything
tangible or intangible that is not real
property.

Program income means gross income
earned by the grantee or subgrantee
that is directly generated by a grant-
supported activity, or earned as a re-
sult of the grant, during the period of
performance.

Project means one or more related ac-
tions that are eligible for BIG funding,
achieve specific goals and objectives of
BIG, and in the case of construction,
occur at only one facility.

Project cost means total allowable
costs incurred under BIG and includes
Federal funds awarded through the BIG
grant and all non-Federal funds given
as the match or added to the Federal
and matching shares to complete the
BIG-funded project.

Public communication means commu-
nicating with the public or news media
about specific actions or achievements
directly associated with BIG. The pur-
pose is to inform the public about BIG-
funded projects or the BIG program.

Real property means one, several, or
all interests, benefits, and rights inher-
ent in owning a parcel of land. A parcel
includes anything physically and firm-
ly attached to it by a natural or human
action. Examples of real property in
this rule include fee and leasehold in-
terests, easements, fixed docks, piers,
permanent breakwaters, buildings,
utilities, and fences.

Regional Office means the main ad-
ministrative office of one of the Serv-
ice’s geographic Regions in which a
BIG-funded project is located. Each Re-
gional Office has a:

(1) Regional Director appointed by the
Director to be the chief executive offi-
cial of the Region and authorized to ad-
minister Service activities in the Re-
gion, except for those administered di-
rectly by the Service’s Headquarters
Office; and

(2) Division of Wildlife and Sport Fish
Restoration (WSFR) or its equivalent
that administers BIG grants.

Renovate means to rehabilitate all or
part of a facility to restore it to its in-
tended purpose or to expand its purpose
to allow use by eligible vessels or eligi-
ble users.

Scope of a project means the purpose,
objectives, approach, and results or
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benefits expected, including the useful
life of any capital improvement.

Service means the U.S. Fish and Wild-
life Service.

State means any State of the United
States, the Commonwealths of Puerto
Rico and the Northern Mariana Is-
lands, the District of Columbia, and
the territories of Guam, the U.S. Vir-
gin Islands, and American Samoa.

Transient means travel to a single fa-
cility for day use or staying at a single
facility for up to 15 days.

Useful life means the period during
which a BIG-funded capital improve-
ment is capable of fulfilling its in-
tended purpose with adequate routine
care and maintenance. See §§86.73 and
86.74.

Subpart B—Program Eligibility

§86.10 Who may apply for a BIG
grant?

One agency in each eligible State
may apply for a BIG grant if author-
ized to do so by:

(a) A statute or regulation of the eli-
gible jurisdiction;

(b) The Governor of the State, Com-
monwealth, or territory; or

(c) The Mayor of the District of Co-
lumbia.

§86.11 What actions are eligible for
funding?

(a) The following actions are eligible
for BIG funding if they are for eligible
users or eligible vessels:

(1) Construct, renovate, or maintain
publicly or privately owned boating in-
frastructure (see §86.12) following the
requirements at §86.13. This may in-
clude limited repair or restoration of
roads, parking lots, walkways, and
other surface areas damaged as a direct
result of BIG-funded construction.

(2) Conduct actions necessary to con-
struct boating infrastructure, such as:

(i) Engineering, economic, environ-
mental, historic, cultural, or feasi-
bility studies or assessments; and

(ii) Planning, permitting, and con-
tracting.

(3) Dredging a channel, boat basin, or
other boat passage following the re-
quirements at §86.15.

(4) Install navigational aids to give
transient vessels safe passage between
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a facility and navigable channels or
open water.

(5) Produce information and edu-
cation materials specific to BIG or a
BIG-funded project and that credit BIG
as a source of funding when appro-
priate. Examples of eligible actions in-
clude:

(i) Locating BIG-funded facilities on
charts and cruising guides;

(ii) Creating Statewide or regional
brochures telling boaters about BIG
and directing them to BIG-funded fa-
cilities;

(iii) Advertising a BIG-funded facil-
ity in print or electronic media with
the emphasis on BIG, the BIG-funded
facility, or services for eligible users,
and not on marketing the marina as a
whole;

(iv) Marina newsletter articles, ma-
rina or agency Web pages, and other
communications you produce that are
directly related to the BIG-funded
project;

(v) Giving boaters information and
resources to help them find and use the
BIG-funded facility; and

(vi) Public communication.

(6) Record the Federal interest in the
real property.

(7) Use BIG Tier 1—State grant
awards to administer BIG Tier 1—State
and BIG Tier 2—National grants, or
grant programs, Statewide. This in-
cludes coordinating and monitoring to
ensure BIG-funded facilities are well-
constructed, meet project objectives,
and serve the intended purpose for
their useful life; and to manage BIG
grant performance or accomplish-
ments.

(b) You may ask your Regional Office
to approve preaward costs for eligible
actions. You incur preaward costs at
your own risk, as we will only reim-
burse you for preaward costs we ap-
proved if you receive a grant.

(c) Applicants may seek funding for
installing pumpout facilities through
the Clean Vessel Act Grant Program
(CVA) instead of including the cost as
part of a BIG grant application. A
State may require a pumpout be funded
through CVA, Catalog of Federal Do-
mestic Assistance number 15.616.

(d) Other actions may qualify for BIG
funding, subject to our approval, if
they achieve the purposes of BIG. We

§86.13

will describe actions we approve and
how they are eligible for BIG funding
in the full text of the annual Notice of
Funding Opportunity (NOFO).

§86.12 What types of construction and
services does boating infrastructure
include?

Boating infrastructure may include:

(a) Boat slips, piers, mooring buoys,
floating docks, dinghy docks, day
docks, and other structures for boats
to tie-up and gain access to the shore
or services.

(b) Fuel stations, restrooms, showers,
utilities, and other amenities for tran-
sient-boater convenience.

(c) Lighting, communications, buoys,
beacons, signals, markers, signs, and
other means to support safe boating
and give information to aid boaters.

(d) Breakwaters, sea walls, and other
physical improvements to allow an
area to offer a harbor of safe refuge. A
harbor of safe refuge is an area that
gives eligible vessels protection from
storms. To be a harbor of safe refuge,
the facility must offer a place to secure
eligible vessels and offer access to pro-
visions and communication for eligible
users.

(e) Equipment and structures for col-
lecting, disposing of, or recycling lig-
uid or solid waste from eligible vessels
or for eligible users.

§86.13 What operational and design
features must a facility have where
a BIG-funded facility is located?

(a) At project completion, a facility
where a BIG-funded facility is located
must:

(1) Be open to eligible users and oper-
ated and maintained for its intended
purpose for its useful life;

(2) Clearly designate eligible uses and
inform the public of restrictions;

(3) Offer security, safety, and service
for eligible users and vessels;

(4) Be accessible by eligible vessels
on navigable waters;

(5) Allow public access as described
at §86.92;

(6) Have docking or mooring sites
with water access at least 6 feet deep
at the lowest tide or fluctuation, un-
less the facility qualifies under para-
graph (c) of this section; and

(7) Have an operational pumpout sta-
tion if:
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(i) Eligible vessels stay overnight;
and

(ii) Available pumpout service is not
located within 2 nautical miles; or

(iii) State or local laws require one
on site.

(b) We will waive the pumpout re-
quirement if you show in the grant ap-
plication the inability to install a
pumpout.

(1) We will review your request and
will grant the waiver if you present cir-
cumstances that show:

(i) A hardship due to lack of utilities
or other difficult obstacles, such as a
BIG-funded facility on an island with
no power or a remote location where
the equipment cannot be serviced or
maintained regularly;

(ii) State or local law does not allow
septic-waste disposal facilities at the
location;

(iii) You are in the process of apply-
ing for a CVA grant for the same award
year as the BIG grant to install a
pumpout station as part of the BIG-
funded facility; or

(iv) You have received a CVA grant
and will install a pumpout station as
part of the BIG-funded facility on or
before the time the BIG-funded facility
is completed.

(2) When we waive the pumpout re-
quirement, the BIG-funded facility
must inform boaters:

(i) They are required to properly
treat or dispose of septic waste; and

(ii) Where they can find information
that will direct them to mnearby
pumpout stations.

(3) If we deny your request, we will
follow the process described in the an-
nual NOFO.

(4) If you seek an allowance based on
this paragraph, you must include sup-
porting information in the grant appli-
cation as described at §86.43(n)(1).

(c) We will allow water access at a
depth less than 6 feet if you can show
that the BIG-funded facility will serve
its intended purpose for typical eligible
users that visit that location.

(d) Any of these design features may
already be part of the facility, or be
funded through another source, and
need not be included as part of the BIG
project.
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§86.14 How can I receive BIG funds
for facility maintenance?

(a) For BIG Tier 1—State and BIG
Tier 2—National grants:

(1) You may request BIG funds for fa-
cility maintenance only if you will
complete the maintenance action dur-
ing the period of performance.

(2) You may apply user fees collected
at the BIG-funded facility after the pe-
riod of performance to the mainte-
nance of the facility.

(b) For BIG Tier 1—State grants:

(1) You may request BIG funds for
one-time or as-needed maintenance
costs at any BIG-eligible facility as
long as the costs are discrete and fol-
low paragraph (a) of this section.

(2) If you use BIG funds for mainte-
nance at a facility that has received a
BIG grant in the past, you must extend
the useful life of each affected capital
improvement accordingly.

(3) States may limit or exclude BIG
maintenance funding they make avail-
able to subgrantees.

(c) For BIG Tier 2—National grants,
you may request BIG funds for mainte-
nance if it directly benefits eligible
users and is directly related to the BIG
project. You are responsible for all
maintenance costs after the period of
performance except as provided at
paragraph (b) of this section.

§86.15 How can dredging qualify as an
eligible action?

(a) Dredging in this part includes the
physical action of removing sediment
from the basin and any associated ac-
tions, such as engineering, permitting,
dredge-material management, and
other actions or costs that occur be-
cause of the dredging. Dredging can
qualify as an eligible action under the
grant only if the costs for the dredging-
related actions do not exceed $200,000.

(b) When you complete the project,
the BIG-funded dredged area must:

(1) Have navigable water depth to ac-
commodate eligible vessels as de-
scribed at §86.13(a)(6);

(2) Allow safe, accessible navigation
by eligible vessels to, from, and within
the BIG-funded facility; and

(3) Allow eligible vessels to dock
safely and securely at transient slips.

(c) You must show in the grant appli-
cation that:
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(1) Dredging is needed to fulfill the
purpose and objectives of the proposed
project; and

(2) You have allocated the dredging
costs between the expected use by eli-
gible vessels and ineligible vessels.

(d) You certify by signing the grant
application that you have enough re-
sources to maintain the dredged area
at the approved width and depth for
the useful life of the BIG-funded facil-
ity, under typical conditions.

§86.16 What actions are ineligible for
BIG funding?

(a) These actions or costs are ineli-
gible for BIG funding:

(1) Law enforcement.

(2) Direct administration and oper-
ation of the facility, such as salaries,
utilities, and janitorial duties. Jani-
torial duties may include:

(i) Routine cleaning;

(ii) Trash and litter collection and re-
moval; and

(iii) Restocking paper products.

(3) Developing a State plan to con-
struct, renovate, or maintain boating
infrastructure.

(4) Acquiring land or any interest in
land.

(5) Constructing, renovating, or
maintaining roads or parking lots, ex-
cept limited action as described at
§86.11(a)(1).

(6) Constructing, renovating, or
maintaining boating infrastructure for:

(i) Shops, stores, food service, other
retail businesses, or lodging;

(ii) Facility administration or man-
agement, such as a harbormaster’s or
dockmaster’s office; or

(iii) Transportation, storage, or serv-
ices for boats on dry land, such as dry
docks, haul-outs, and boat mainte-
nance and repair shops.

(7) Purchasing or operating service
boats to transport boaters to and from
mooring areas.

(8) Marketing. Examples of ineligible
marketing actions include:

(i) Giveaway items promoting the
business or agency;

(ii) General marina or agency news-
letters or Web sites promoting the ma-
rina or agency;

(iii) Exhibits at trade shows pro-
moting anything other than the BIG-
funded facility; and

§86.18

(iv) Outreach efforts directed at the
marina as a business or the agency as
a whole and not focused on BIG or the
BIG-funded facility.

(9) Constructing,
maintaining boating
that does not:

(i) Include design features as de-
scribed at §86.13;

(ii) Serve eligible vessels or users;
and

(iii) Allow public access as described
at §86.92.

(10) Purchase of supplies and other
expendable personal property not di-
rectly related to achieving the project
objectives.

(b) Other activities may be ineligible
for BIG funding if they are inconsistent
with the:

(1) Purpose of BIG; or

(2) Applicable Cost Principles at 2
CFR part 200, subpart F.

renovating, or
infrastructure

§86.17 Who must own the site of a
BIG-funded facility?

(a) You or another entity approved
by us must own or have a legal right to
operate the site of a BIG-funded facil-
ity. If you are not the owner, you must
be able to show, before we approve your
grant, that your contractual arrange-
ments with the owner of the site will
ensure that the owner will use the BIG-
funded facility for its authorized pur-
pose for its useful life.

(b) Subgrantees or concessioners may
be a local or tribal government, a non-
profit organization, a commercial en-
terprise, an institution of higher edu-
cation, or a State agency other than
the agency receiving the grant.

(c) Subgrantees that are commercial
enterprises are subject to 2 CFR part
200, subparts A through D, for grant ad-
ministrative requirements.

§86.18 How can I ensure that a BIG-
funded facility continues to serve
its intended purpose for its useful
life?

(a) When you design and build your
BIG-funded facility, you must consider
the features, location, materials, and
technology in reference to the geologi-
cal, geographic, and climatic factors
that may have an impact on its useful
life.

(b) You must record the Federal in-
terest in real property that includes a
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BIG-funded capital improvement ac-
cording to the assurances required in
the grant application and guidance
from the Regional WSFR Office.

(c) If we direct you to do so, you
must require that subgrantees record
the Federal interest in real property
that includes a BIG-funded capital im-
provement.

(d) If we do not direct you to act as
required by paragraph (c) of this sec-
tion, you may require subgrantees to
record the Federal interest in real
property that includes a BIG-funded
capital improvement.

(e) You must state in your subaward
that subgrantees must not alter the
ownership, purpose, or use of the BIG-
funded facility as described in the
project statement without the approval
of you and the WSFR Regional Office.

(f) You may impose other require-
ments on subgrantees, as allowed by
law, to reduce State liability for the
BIG-funded facility. Examples are in-
surance, deed restrictions, and a secu-
rity interest agreement, which uses
subgrantee assets to secure perform-
ance under the grant.

§86.19 What if a BIG-funded facility
would benefit both eligible and in-
eligible users?

You may assign any share of the
costs to the BIG grant only if the BIG-
funded facility or a discrete element of
the BIG-funded facility benefits only
eligible users. If a cost does not exclu-
sively benefit eligible users, you must
allocate costs accordingly. A discrete
element has a distinct purpose, such as
a fuel station, pumpout facility, break-
water, or dock system.

(a) You must clearly show and ex-
plain in the project statement:

(1) The anticipated benefits of each
project, discrete elements, and major
components;

(2) The breakdown of costs, as de-
scribed at §86.43(i), including the basis
or method you use to allocate costs be-
tween eligible and ineligible users; and

(3) Your reasoning in determining
how to allocate costs, based on para-
graphs (a) through (e) of this section
and any other guidance in the annual
NOFO.

(b) After you submit the application,
if we do not agree with your cost allo-
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cation using paragraph (a) of this sec-
tion, we will contact you. We may ask
you to clarify your information. If we
do not agree that the allocation is eq-
uitable, we may negotiate an equitable
allocation. We must be able to agree
that you are appropriately allocating
costs between eligible and ineligible
users based on the expected use before
we consider your application for award.

(c) If a proposed BIG-funded facility,
or a discrete element, minor compo-
nent, or single action of the BIG-fund-
ed project, gives a secondary or mini-
mal benefit to all users, we will not re-
quire you to allocate costs between eli-
gible and ineligible users for that ben-
efit. Examples of how we will apply
this rule are:

(1) The primary purpose is to benefit
eligible users directly, with the sec-
ondary benefit for both eligible and in-
eligible users. You must clearly state
the exclusive benefit to eligible users
in your application. The secondary
benefit cannot exclude eligible users
from the primary purpose. For exam-
ple, if you construct a dock system for
exclusive use by eligible vessels and a
secondary benefit of the dock system is
protection of the marina from wave ac-
tion, you would not have to allocate
costs for the secondary benefit. How-
ever, the secondary benefit cannot be
docking for ineligible vessels because it
would exclude eligible users from the
primary purpose.

(2) The secondary benefit to ineli-
gible users is not the primary purpose,
is minimal, and you do not add special
features to accommodate ineligible
users. For example, you do not have to
allocate costs between user groups for
a gangway from the transient dock, de-
signed exclusively for eligible users,
even though it is accessible to the gen-
eral public. However, if you construct
the gangway to accommodate the ex-
pected ineligible users, then you must
allocate costs between user groups.

(3) The expected benefits to both eli-
gible and ineligible users have minimal
value. If the component has a value of
.0025 percent or less than the maximum
available Federal award plus required
match, you do not have to allocate
costs for that component. We will post
the amount of the minimal value each
year in the annual NOFO. For example,
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if the total maximum Federal award
and required match for a BIG Tier 2—
National project is $2 million, you do
not have to allocate costs between user
groups for any discrete project ele-
ment, component, or action with a
value of $5,000 or less.

(d) Examples of actions for which you
must allocate costs between user
groups are the following, unless para-
graph (b) of this section applies:

(1) You propose a 200-foot dock for el-
igible user tie-up spaces that you at-
tach to the shore at a boat launch. It
will attract ineligible use as a tie-up
for boaters as they enter and exit the
water. You must allocate costs be-
tween the expected eligible and ineli-
gible use.

(2) You propose a breakwater, fuel
station, pumpout station, restroom,
dredging, navigational aids, or other
multiuse or multipurpose action.

(e) Examples of actions for which you
do not need to allocate costs between
user groups are:

(1) You propose to construct, ren-
ovate, or maintain docks specifically
for eligible vessels.

(2) You propose to produce informa-
tion and educational materials specific
to BIG.

(f) You must clearly inform boaters
when access by ineligible users is lim-
ited or restricted following the guid-
ance at §86.94.

(g) We may ask you to clarify or
change how you allocate costs in your
grant application if they do not meet
our standards. We may reject costs or
applications that do not allocate costs
between eligible and ineligible users
according to the requirements of this
section and the NOFO.

Subpart C—Federal Funds and
Maich

§86.30 What is the source of BIG

funds?

(a) BIG receives Federal funding as a
percentage of the annual revenues to
the Sport Fish Restoration and Boat-
ing Trust Fund (Trust Fund) [26 U.S.C.
4161(a), 4162, 9503(c), and 9504].

(b) The Trust Fund receives revenue
from sources including:

§86.32

(1) Excise taxes paid by manufactur-
ers on sportfishing equipment and elec-
tric outboard motors;

(2) Fuel taxes attributable to motor-
boats and nonbusiness use of small-en-
gine power equipment; and

(3) Import duties on fishing tackle,
yvachts, and pleasure craft.

§86.31 How does the Service know
how much money will be available
for BIG grants each year?

(a) We estimate funds available for
BIG grants each year based on the rev-
enue projected for the Trust Fund. We
include this estimate when we issue a
NOFO at http:/www.grants.gov.

(b) We calculate the actual amount
of funds available for BIG grants based
on tax collections, any funds carried
over from previous fiscal years, and
available unobligated BIG funds.

§86.32 What are the match require-
ments?

(a) The Act requires that you or an-
other non-Federal partner must pay at
least 25 percent of eligible and allow-
able BIG-funded facility costs. We
must waive the first $200,000 of the re-
quired match for each grant to the
Commonwealth of the Northern Mar-
iana Islands and the territories of
American Samoa, Guam, and the U.S.
Virgin Islands (48 U.S.C. 1469a).

(b) Match may be cash contributed
during the funding period or in-kind
contributions of personal property,
structures, and services including vol-
unteer labor, contributed during the
period of performance.

(c) Match must be:

(1) Necessary and reasonable to
achieve project objectives;

(2) An eligible activity or cost;

(3) From a non-Federal source, unless
you show that a Federal statute au-
thorizes the specific Federal source for
use as match; and

(4) Consistent with 2 CFR 200.29 and
200.306, and any other applicable sec-
tions of 2 CFR part 200. This includes
any regulations or policies that replace
or supplement 2 CFR part 200.

(d) Match must not include:

(1) An interest in land or water;

(2) The value of any structure com-
pleted before the beginning of the pe-
riod of performance, unless the Service
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approves the activity as a preaward
cost;

(3) Costs or in-kind contributions
that have been or will be counted as
satisfying the cost-sharing or match
requirement of another Federal grant,
a Federal cooperative agreement, or a
Federal contract, unless authorized by
Federal statute; or

(4) Any funds received from another
Federal source, unless authorized by
Federal statute.

§86.33 What information must I give
on match commitments, and where
do I give it?

(a) You must give information on the
amount and the source of match for
your proposed BIG-funded facility on
the standard grant application form at
http://www.grants.gov.

(b) You must also give information
on the match commitment by the
State, a subgrantee, or other third
party in the project statement under
“Match and Other Contributions.”

(c) In giving the information required
at paragraph (b) of this section, you
must:

(1) State the amount of matching
cash;

(2) Describe any matching in-kind
contributions;
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(3) State the estimated value of any
in-kind contributions; and

(4) Explain the basis of the estimated
value.

§86.34 What if a partner is not willing
or able to follow through on a
match commitment?

(a) You are responsible for all activ-
ity and funding commitments in the
grant application. If you discover that
a partner is not willing or able to meet
a grant commitment, you must notify
us that you will either:

(1) Replace the original partner with
another partner who will deliver the
action or the funds to fulfill the com-
mitment as stated in the grant applica-
tion; or

(2) Give either cash or an in-kind
contribution(s) that at least equals the
value and achieves the same objective
as the partner’s original commitment
of cash or in-kind contribution.

(b) If a partner is not willing or able
to meet a match commitment and you
do not have enough money to complete
the BIG-funded facility as proposed,
you must follow the requirements at
§§86.44 and 86.100.

Subpart D—Application for a
Grant

§86.40 What are the differences between BIG Tier 1—State grants and BIG Tier

2—National grants?

COMPARISON OF BIG TIER 1—STATE AND BIG TIER 2—NATIONAL GRANTS

BIG Tier 1—State

BIG Tier 2—National

(a) What actions are eligible for funding?

(b) What is the amount of Federal funds |
can receive in one BIG grant?

(c) How many grant applications can | sub-
mit each year?

Those listed at §86.11 .......ccccoevveiriennes

Each year we make at least $200,000
available to each State. We may in-
crease the award that States may re-
quest annually to an amount above
$200,000 if enough funds are avail-
able and it is advantageous to the
program mission. We announce each
year in the annual NOFO posted at
http://www.grants.gov the maximum
Federal funds you may request.

Each State can only request up to the
annual funding limit each year. You
can do this by sending in one grant
application with one project or mul-
tiple projects. The Regional WSFR
Office may ask a State with multiple
projects to prepare a separate grant
request for each project, as long as
the total of all projects does not ex-
ceed the annual funding limit.
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Those listed at
§86.11(a)(7).

We may limit funding to a maximum
award of $1.5 milion. We may in-
crease the maximum funding you
may request if enough funds are
available and it is advantageous to
the program mission. We announce
each year in the annual NOFO post-
ed at http://www.grants.gov the rec-
ommended maximum Federal funds
you may request.

No limit.

§86.11  except
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§86.43

COMPARISON OF BIG TIER 1—STATE AND BIG TIER 2—NATIONAL GRANTS—Continued

BIG Tier 1—State

BIG Tier 2—National

(d) How does the Service choose grant ap-
plications for funding?

We fund a single grant or multiple
grants per State up to the maximum
annual funding amount for that year.

We score each grant application ac-
cording to ranking criteria at §86.51.
We recommend applications, based
on scores and available funding, to
the Director. The Director selects the
applications for award.

§86.41 How do I apply for a grant?

(a) If you want to apply to be a sub-
grantee, you must send an application
to the State agency that manages BIG
following the rules given by your
State. We award BIG funds only to
States.

(b) The director of your State agency
(see §86.10) or an authorized represent-
ative must certify all standard forms
submitted in the grant application
process in the format that we des-
ignate.

(c) States must submit a grant appli-
cation through hAtip:/www.grants.gov.
The Catalog of Federal Domestic As-
sistance (CFDA) number for BIG is
15.622.

(d) If your State supports Executive
Order 12372, Intergovernmental Review
of Federal Programs, you must send
copies of all standard forms and sup-
porting information to the State Clear-
inghouse or Single Point of Contact
identified at http:/www.whitehouse.gov/
omb/grants_spoc/ before sending it
through Ahttp:/www.grants.gov.

§86.42 What do I have to include in a
grant application?

(a) When you submit a BIG grant ap-
plication, you must include standard
forms, a BIG project statement as de-
scribed at §86.43, documents, maps, im-
ages, and other information asked for
in the annual NOFO at hitp:/
www.grants.gov, CFDA 15.622, in the
format we ask for.

(b) You must include supporting doc-
umentation explaining how the pro-
posed work complies with applicable
laws and regulations. You must also
state the permits, evaluations, and re-
views you need to complete the project.
After we approve your project, you will
follow guidance at §86.61 to complete
requirements that will become part of
your application.

(c) After we review your application,
any responses to our requests to give
more information or to clarify infor-
mation become part of the application.

(d) Misrepresentations of the infor-
mation you give in an application may
be a reason for us to:

(1) Reject your application; or

(2) Terminate your grant and require
repayment of Federal funds awarded.

§86.43 What information must I put in
the project statement?

You must put the following informa-
tion in the project statement:

(a) Need. Explain why the project is
necessary and how it fulfills the pur-
pose of BIG. To demonstrate the need
for the project you must:

(1) For construction projects, de-
scribe existing facilities available for
eligible vessels near the proposed
project. Support your description by
including images that show existing
structures and facilities, the proposed
BIG-funded facility, and relevant de-
tails, such as the number of transient
slips and the amenities for eligible
users.

(2) Describe how the proposed project
fills a need or offers a benefit not of-
fered by the existing facilities identi-
fied at paragraph (a)(1) of this section.

(3) Give information to support the
number of transient boats expected to
use the area of the proposed project
and show that the existing facilities
identified at paragraph (a)(1) of this
section are not enough to support
them.

(b) Purpose. State the desired out-
come of the project in general or ab-
stract terms, but in such a way that we
can review the information and apply
it to the competitive review. Base the
purpose on the need as described in
paragraph (a) of this section.

(c) Objectives. Identify specific, meas-
urable, attainable, relevant, and time-
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bound (SMART) outputs related to the
need you are addressing.

(d) Results or benefits expected. (1) De-
scribe each capital improvement, serv-
ice, or other product that will result
from the project, and its purpose.

(2) Describe how the structures, serv-
ices, or other products will:

(i) Achieve the need described at
paragraph (a) of this section; and

(ii) Benefit eligible users.

(e) Approach. (1) Describe the meth-
ods to be used to achieve the objec-
tives. Show that you will use sound de-
sign and proper procedures. Include
enough information on the status of
needed permits, land use approvals, and
other compliance requirements for us
to make a preliminary assessment.

(2) Give the name, contact informa-
tion, qualifications, and role of each
known concessioner or subgrantee.

(3) Explain how you will exercise con-
trol to ensure the BIG-funded facility
continues to achieve its authorized
purpose during the useful life of the
BIG-funded project.

(f) Useful life. Estimate the useful life
in years of each capital improvement
for the proposed project. Explain how
you estimated the useful life of each
capital improvement. You must ref-
erence a generally accepted method
used to determine useful life of a cap-
ital improvement. You will finalize
useful life during the approval process.
See §§86.73 and 86.74.

(g) Geographic location. (1) State the
location using Global Positioning Sys-
tem (GPS) coordinates in the format
we ask for in the annual NOFO.

(2) State the local jurisdiction (coun-
ty, city, town, or equivalent), street
address, and water body associated
with the project.

(3) Include maps in your application,
such as:

(i) A small State map that shows the
general location of the project;

(ii) A local map that shows the facil-
ity location and the nearest commu-
nity, public road, and navigable water
body; and

(iii) Maps or images that show prox-
imity to significant destinations, serv-
ices that support eligible users, terrain
considerations, access, or other infor-
mation applicable to your project.
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(iv) Any other map that supports the
information in the project statement.

(h) Project officer. If the Federal Aid
Coordinator for the State agency will
be the project officer, enter the term
State Federal Aid Coordinator under this
heading. If the State Federal Aid Coor-
dinator will not be the project officer,
give the name, title, work address,
work email, and work telephone num-
ber of the contact person. The project
officer identified should have a detailed
knowledge of the project. State wheth-
er the project officer has the authority
to sign requests for prior approval,
project reports, and other communica-
tions committing the grantee to a
course of action.

(i) Budget narrative. Provide costs and
other information sufficient to show
that the project will result in benefits
that justify the costs. You must use
reasonably available resources to de-
velop accurate cost estimates for your
project to insure the successful com-
pletion of your BIG-funded facility.
You should discuss factors that would
influence project costs as described at
§86.53(d). Costs must be necessary and
reasonable to achieve the project ob-
jectives.

(1) You must state how you will allo-
cate costs between eligible and ineli-
gible users following the requirements
at §86.19 and explain the method used
to allocate costs equitably between an-
ticipated benefits for eligible and ineli-
gible users.

(2) State sources of cash and in-kind
values you include in the project budg-
et.

(3) Describe any item that has cost
limits or requires our approval and es-
timate its cost or value. Examples are
dredging and preaward costs.

(j) Match and other partner contribu-
tions. Identify the cash and in-kind
contributions that you, a partner, or
other entity contribute to the project
and describe how the contributions di-
rectly and substantively benefits com-
pletion of the project. See §§86.32 and
86.33 for required information.

(k) Fees and program income, if appli-
cable. (1) See §86.90 for the information
that you must include on the esti-
mated fees that an operator will charge
during the useful life of the BIG-funded
facility.
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(2) See §§86.77 and 86.78 for an expla-
nation of how you may use program in-
come. If you decide that your project is
likely to generate program income dur-
ing the period of performance, you
must:

(i) Estimate the amount of program
income that the project is likely to
generate; and

(ii) Indicate how you will apply pro-
gram income to Federal and non-Fed-
eral outlays.

(1) Relationship with other grants. De-
scribe the relationship between the
BIG-funded facility and other relevant
work funded by Federal and non-Fed-
eral grants that is planned, expected,
or in progress.

(m) Timeline. Describe significant
milestones in completing the project
and any accomplishments to date.

(n) General. (1) If you seek a waiver
based on §86.13(b), you must include
the request and supporting information
in the grant application following the
instructions in the annual NOFO.

(2) Include any other description or
document we ask for in the annual
NOFO or that you need to support your
proposed project.

(0) Ranking criteria. In BIG Tier 2—
National applications, you must re-
spond to each of the questions found in
the ranking criteria at §86.51. We also
publish the questions for these criteria
in the annual NOFO at http:/
www.grants.gov.

(1) In addressing the ranking criteria,
refer to the information at §§86.52
through 86.60 and any added informa-
tion we ask for in the annual NOFO.

(2) You may give information rel-
evant to the ranking criteria as part of
the project statement. If you take this
approach, you must reference the cri-
terion and give supporting information
to reflect the guidance at §§86.52
through 86.60.

§86.44 What if I need more than the
maximum Federal share and re-
quired match to complete my BIG-
funded project?

(a) If you plan a BIG project that you
cannot complete with the rec-
ommended maximum Federal award
and the required match, you may:

(1) Find other sources of non-Federal
funds to complete the project;

§86.46

(2) Divide your larger project into
smaller, distinct, stand-alone projects
and apply for more than one BIG grant,
either in the same year or in different
years. One project cannot depend on
the anticipated completion of another;
or

(3) Combine your BIG Tier 1—State
and BIG Tier 2—National funding to
complete a project at a single location.

(b) If you are awarded a grant and
find you cannot complete a BIG project
with the Federal funds and required
match, you may:

(1) Find other sources of non-Federal
funds to complete the project.

(2) Consider if BIG Tier 1—State
funds are available to help complete
the project. This is not a guaranteed
option.

(3) Ask for approval to revise the
grant by following the requirements at
subpart H of this part.

(c) For BIG Tier 2—National grants,
we review and rank each application
individually, and each must compete
with other applications for the same
award year.

(d) If you receive a BIG grant for one
of your applications, we do not give
preference to other applications you
submit.

(e) If you do not complete your
project, we may take one or more of
the remedies for noncompliance found
at 2 CFR 200.338, and any other regula-
tions that apply.

§86.45 If the Service does not select
my grant application for funding,
can I apply for the same project the
following year?

Yes. If we do not select your BIG
grant application for funding, you can
apply for the same project the fol-
lowing year or in later years.

§86.46 What changes can I make in a
grant application after I submit it?

(a) After you submit your grant ap-
plication, you can add or change infor-
mation up to the date and time that
the applications are due.

(b) After the application due date and
before we announce selected projects,
you can add or change information in
your application only if it does not af-
fect the scope of the project, would not
affect the score of the application, and
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is not a correction (see paragraph (c) of
this section).

(1) During this period we may ask
you to change the useful life following
the requirements at §86.74 or allocation
of costs between users of the BIG
project following the requirements at
§86.19.

(2) If your application proposes using
BIG funds for an action we identify as
ineligible, we will decide on a case-by-
case basis whether we will allow you to
change your application to remove
identified ineligible costs and if we will
consider your application for funding.

(¢) You must inform us of any incor-
rect information in an application as
soon as you discover it, either before or
after receiving an award.

(d) We may ask you at any point in
the application process to:

(1) Clarify, correct, explain, or sup-
plement data and information in the
application;

(2) Justify the eligibility of a pro-
posed action; or

(3) Justify the allowability of pro-
posed costs or in-kind contributions.

(e) If you do not respond fully to our
questions at paragraph (d) of this sec-
tion in the time allotted, we may de-
cide not to consider your application
for funding.

(f) If your application is competitive,
but funding is limited and we cannot
fully fund your project, we may tell
you the amount of available funds and
ask you if you wish to accept the re-
duced funding amount. We will decide
on a case-by-case basis if we will con-
sider changes to the scope of your
project based on the reduced funding.
Any changes to the scope of a project
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must not result in reducing the number
of points enough to lower your
project’s ranking position. If you
choose to accept the reduced amount,
you must amend your application to
reflect all changes, including the dif-
ference in Federal and non-Federal
funding.

Subpart E—Project Selection

§86.50 Who ranks BIG Tier 2—Na-
tional grant applications?

We assemble a panel of our profes-
sional staff to review, rank, and rec-
ommend grant applications for funding
to the Director. This panel may include
representatives of our Regional Offices,
with Headquarters staff overseeing the
review, ranking, and recommendation
process. Following the requirements of
the Federal Advisory Committee Act (b
U.S.C. Appendix), the Director may in-
vite nongovernmental organizations
and other non-Federal entities to take
part in an advisory panel to make rec-
ommendations to the Director.

§86.51 What criteria does the Service
use to evaluate BIG Tier 2—Na-
tional applications?

Our panel of professional staff and
any invited participants evaluate BIG
Tier 2—National applications using the
ranking criteria in the following table
and assign points within the range for
each criterion. We may give added in-
formation to guide applicants regard-
ing these criteria in the annual NOFO
on http:/www.grants.gov. This may in-
clude the minimum total points that
your application must receive in order
to qualify for award.

Ranking criteria

Points

(a) Need, Access, and Cost Efficiency .

..... 20 total possible points.

(1) Will the proposed boating infrastructure meet a need for more or im-

proved facilities?.

0-10.

(2) Will eligible users receive benefits from the proposed boating infrastruc- | 0-7.

ture that justify the cost of the project?.

(3) Will the proposed boating infrastructure accommodate boater access to | 0-3.

significant destinations and services that support transient boater travel?.

(b) Match and Partnerships .......... .

...... 10 total possible points.

(1) Will the proposed project include private, local, or State funds greater | 0-7.

than the required minimum match?.

(2) Will the proposed project include contributions by private or public part- | 0-3.

ners that contribute to the project objectives?.

(c) Innovation ............ .

...... 6 total possible points.

(1) Will the proposed project include physical components, technology, or | 0-3.

techniques that improve eligible-user access?.

(2) Will the proposed project include innovative physical components, tech- | 0-2.

nology, or techniques that improve the BIG-funded project?.
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§86.55

Ranking criteria

Points

(3) Has the facility where the project is located demonstrated a commitment | 0—1.

to environmental compliance, sustainability, and stewardship and has an
agency or organization officially recognized the facility for its commitment?.

(d) Total possible points

...... 36.

§86.52 What does the Service consider
when evaluating a project on the
need for more or improved boating
infrastructure?

In evaluating a proposed project
under the criterion at §§86.51(a)(1) on
the need for more or improved boating
infrastructure facilities, we consider
whether the project will:

(a) Construct new boating infrastruc-
ture in an area that lacks it, but where
eligible vessels now travel or would
travel if the project were completed;

(b) Renovate a facility to:

(1) Improve its physical condition;

(2) Follow local building codes;

(3) Improve generally accepted safety
standards; or

(4) Adapt it to a new purpose for
which there is a demonstrated need;

(c) Create accessibility for eligible
vessels by reducing wave action, in-
creasing depth, or making other phys-
ical improvements;

(d) Expand an existing marina or
mooring site that is unable to accom-
modate current or projected demand by
eligible vessels; or

(e) Make other improvements to ac-
commodate an established eligible
need.

§86.53 What factors does the Service
consider for benefits to eligible
users that justify the cost?

(a) We consider these factors in eval-
uating a proposed project under the
criterion at §86.51(a)(2) on whether ben-
efits to eligible users justify the cost:

(1) Total cost of the project;

(2) Total benefits available to eligible
users upon completion of the project;
and

(3) Reliability of the data and infor-
mation used to decide benefits relative
to costs.

(b) You must support the benefits
available to eligible users by clearly
describing them in the project state-
ment and explaining how they relate to
Need at §86.43(a).

(c) We will consider the cost relevant
to all benefits to eligible users that are
adequately supported in the applica-
tion. We may consider the availability
of preexisting structures and amen-
ities, but only in the context of the
need identified at §86.43(a).

(d) Describe in your application any
factors that would influence project
costs, such as:

(1) The need for specialized materials
to meet local codes, address weather or
terrain, or extend useful life;

(2) Increased transportation costs due
to location; or

(3) Other factors that may increase
costs, but whose actions support need-
ed benefits.

(e) Describe any costs that are asso-
ciated with providing a harbor of safe
refuge.

§86.54 What does the Service consider
when evaluating a project on boat-
er access to significant destinations
and services that support transient
boater travel?

In evaluating a proposed project
under the criterion on boater access at
§86.51(a)(3), we consider:

(a) The degree of access that the BIG-
funded facility will give;

(b) The activity, event, or landmark
that makes the BIG-funded facility a
destination, how well known the at-
traction is, how long it is available,
and how likely it is to attract boaters
to the facility; and

(c) The availability of services and
safety near the BIG-funded facility,
how easily boaters can access them,
and how well they serve the needs of el-
igible users.

§86.55 What does the Service consider
as a partner for the purposes of
these ranking criteria?

(a) The following may qualify as
partners for purposes of the ranking
criteria:

(1) A non-Federal entity, including a
subgrantee.
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(2) A Federal agency other than the
Service.

(b) The partner must commit to a fi-
nancial contribution or an in-kind con-
tribution, or to take a voluntary ac-
tion during the period of performance.

(c) In-kind contributions or actions
must be necessary and contribute di-
rectly and substantively to the comple-
tion of the project. You must explain
in the grant application how they are
necessary and contribute to completing
the project.

(d) A governmental entity may be a
partner unless its contribution to com-
pleting the project is a mandatory duty
of the agency, such as reviewing a per-
mit application. A voluntary action by
a government agency or employee is a
partnership.

§86.56 What does the Service consider
when evaluating a project that in-
cludes more than the minimum
match?

(a) When we evaluate a project under
the criterion for match at §86.51(b)(1),
we consider how much cash the appli-
cant and partners commit above the re-
quired minimum match of 25 percent of
project costs.

(b) The contribution may be from a
State, a single source, or any combina-
tion of sources.

(c) We will award points as follows:

Percent cash match Points

26-30 .
31-35 .
36-40 .
41-45 .
46-50 .
51-80
81 or higher ...

NO O~ ON =

(d) We must waive the first $200,000 in
match for the entities described at
§86.32(a). We will determine the re-
quired match by subtracting the
waived amount from the required 25
percent match and award points using
the table at paragraph (c) of this sec-
tion.

§86.57 What does the Service consider
when evaluating contributions that
a partner brings to a project?

(a) We consider these factors for part-
ner contributions in evaluating a pro-
posed project under the criterion at
§86.51(b)(2):
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(1) The significance of the contribu-
tion to the success of the project;

(2) How the contribution supports the
actions proposed in the project state-
ment;

(3) How the partner demonstrates its
commitment to the contribution; and

(4) The ability of the partner to ful-
fill its commitment.

(b) We may consider the combined
contributions of several partners, ac-
cording to the factors at paragraph (a)
of this section.

(c) To receive consideration for this
criterion, you must show in your appli-
cation how a partner, or group of part-
ners, significantly supports the project
by addressing the factors in paragraph
(a) of this section.

(d) You may describe partner con-
tributions in the project statement.

(e) Under this criterion, partner con-
tributions need not exceed the 25 per-
cent required match.

§86.58 What does the Service consider
when evaluating a project for a
physical component, technology, or
technique that will improve eligible
user access?

(a) In evaluating a proposed project
under the criterion at §85.51(c)(1), we
consider whether the project will in-
crease the availability of the BIG-fund-
ed facility for eligible users or improve
eligible boater access to the facility

by:
(1) Using a new technology or tech-
nique; or

(2) Applying a new use of an existing
technology or technique.

(b) We will not award points for fol-
lowing access standards set by law.

(c) We will consider if you choose to
complete the project using an optional
or advanced technology or technique
that will improve access, or if you go
beyond the minimum requirements.

(d) To receive consideration for this
criterion, you must describe in the
grant application the current standard
and how you will exceed the standard.

§86.59 What does the Service consider
when evaluating a project for inno-
vative physical components, tech-
nology, or techniques that improve
the BIG project?

(a) In evaluating a proposed project
under the criterion at §86.51(c)(2), we
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consider if the project will include
physical components, technology, or
techniques that are:

(1) Newly available; or

(2) Repurposed in a unique way.

(b) Examples of the type of innova-
tions we will consider are components,
technology, or techniques that:

(1) Extend the useful life of the BIG-
funded project;

(2) Are designed to allow the operator
to save costs, decrease maintenance, or
improve operation;

(3) Are designed to improve BIG-eli-
gible services or amenities;

(4) Reduce the carbon footprint of the
BIG-funded facility. Carbon footprint
means the impact of the total set of
greenhouse gas emissions;

(5) Are used during construction spe-
cifically to reduce negative environ-
mental impacts, beyond compliance re-
quirements; or

(6) Improve facility resilience.

§86.60 What does the Service consider
when evaluating a project for dem-
onstrating a commitment to envi-
ronmental compliance, sustain-
ability, and stewardship?

(a) In evaluating a project under the
criterion at §86.51(c)(3), we consider if
the application documents that the fa-
cility where the BIG-funded project is
located has received official recogni-
tion for its voluntary commitment to
environmental compliance, sustain-
ability, and stewardship by exceeding
regulatory requirements.

(b) The official recognition must be
part of a voluntary, established pro-
gram administered by a Federal or
State agency, local governmental
agency, Sea Grant or equivalent enti-
ty, or a State or Regional marina orga-
nization.

(c) The established program must re-
quire the facility to use management
and operational techniques and prac-
tices that will ensure it continues to
meet the high standards of the pro-
gram and must contain a component
that requires periodic review.

(d) The facility must have met the
criteria required by the established
program and received official recogni-
tion by the due date of the application.

§86.71

§86.61 What happens after the Direc-
tor approves projects for funding?

(a) After the Director approves
projects for funding, we notify success-
ful applicants of the:

(1) Amount of the grant;

(2) Documents or clarifications re-
quired, including those required for
compliance with applicable laws and
regulations;

(3) Approvals needed and format for
processing approvals; and

(4) Time constraints.

(b) After we receive the required
forms and documents, we approve the
project and the terms of the grant and
obligate the grant in the Federal finan-
cial management system.

(c) BIG funds are available for Fed-
eral obligation for 3 Federal fiscal
years, starting October 1 of the fiscal
year that funds become available for
award. We do not make a Federal obli-
gation until you meet the grant re-
quirements. Funds not obligated with-
in 3 fiscal years are no longer avail-
able.

Subpart F—Grant Administration

§86.70 What standards must I follow
when constructing a BIG-funded fa-
cility?

(a) You must design and build a BIG-
funded facility so that each structure
meets Federal, State, and local stand-
ards.

(b) A Region or a State may require
you to have plans reviewed by a sub-
ject-matter expert if there are ques-
tions as to the safety, structural sta-
bility, durability, or other construc-
tion concerns for projects that will
cost more than $100,000.

§86.71 How much time do I have to
complete the work funded by a BIG
grant?

(a) We must obligate a grant within 3
Federal fiscal years of the beginning of
the Federal fiscal award year.

(b) We will work with you to set a
start date within the 3-year period of
obligation. We assign a period of per-
formance that is no longer than 3 years
from the grant start date.
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(c) You must complete your project
within the period of performance un-
less you ask for and receive a grant ex-
tension.

§86.72 What if I cannot complete the
project during the period of per-
formance?

(a) If you cannot complete the
project during the 3-year period of per-
formance, you may ask us for an exten-
sion. Your request must be in writing,
and we must receive it before the end
of the original period of performance.

(b) An extension is considered a revi-
sion of a grant and must follow guid-
ance at §86.101.

(c) We will approve an extension up
to 2 years if your request:

(1) Describes in detail the work you
have completed and the work that you
plan to complete during the extension;

(2) Explains the reasons for delay;

(3) Includes a report on the status of
the project budget; and

(4) Includes assurance that you have
met or will meet all other terms and
conditions of the grant.

(d) If you cannot complete the
project during the extension period,
you may ask us for a second extension.
Your request must be in writing, and
we must receive it before the end of the
first extension. Your request for a sec-
ond extension must include all of the
information required at paragraph (b)
of this section and, it must show that:

(1) The extension is justified;

(2) The delay in completion is not due
to inaction, poor planning, or mis-
management; and

(3) You will achieve the project ob-
jectives by the end of the second exten-
sion.

(e) We require that the Regional Di-
rector and the Service’s Assistant Di-
rector for the Wildlife and Sport Fish
Restoration Program approve requests
to extend a project beyond 5 years of
the grant start date.

§86.73 How long must I operate and
maintain a BIG-funded facility, and
who is responsible for the cost of fa-
cility operation and maintenance?

(a) You must operate and maintain a
BIG-funded facility for its authorized
purpose for its useful life. See §§86.3,
86.43(f), and 86.74.
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(b) Catastrophic events may shorten
the useful life of a BIG-funded facility.
If it is not feasible or is cost-prohibi-
tive to repair or replace the BIG-funded
facility, you may ask to revise the
grant to reduce the useful-life obliga-
tion.

(c) You are responsible for the costs
of the operation and maintenance of
the BIG-funded facility for its useful
life, except as allowed at §86.14(b).

§86.74 How do I determine the useful
life of a BIG-funded facility?

You must determine the useful life of
your BIG-funded project using the fol-
lowing:

(a) You must give an informed esti-
mate of the useful life of the BIG-fund-
ed project in your grant application,
including the information in Steps 1, 2,
and 3, in paragraphs (a)(1) through (3)
of this section, as applicable.

(1) Step 1. Identify all capital im-
provements that are proposed in your
project. We may reject your applica-
tion if you do not include an estimate
for useful life.

(i) Use the definition of capital im-
provement at §86.3.

(ii) The capital improvement must be
a structure or system that serves an
identified purpose.

(iii) Consider the function of the
components in your application and
group those with a similar purpose to-
gether as structures or systems.

(iv) All auxiliary components of your
project (those that are not directly
part of the structure or system) must
be identified as necessary for the con-
tinued use of an identified capital im-
provement. For example, a gangway is
not part of the dock system, but is nec-
essary for access to and from the dock
system, so it could be included in the
useful life of the dock system.

(v) Attach an auxiliary component as
identified at paragraph (a)(1)(iv) of this
section to only one capital improve-
ment. If it supports more than one,
choose the one with the longest useful
life.

(vi) Examples of structures or sys-
tems that could potentially make up a
single capital improvement are a: Rest
room/shower building; dock system;
breakwater; seawall; basin, as altered
by dredging; or fuel station.
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(2) Step 2. Estimate the useful life of
each capital improvement identified in
Step 1 in paragraph (a)(1) of this sec-
tion.

(i) State how you determine the use-
ful life estimate.

(ii) Identify factors that may influ-
ence the useful life of the identified
capital improvement, such as: Marine
environment, wave action, weather
conditions, and heavy usage.

(iii) Examples of sources to obtain es-
timates for wuseful life information
when developing your application are:
Vendors, engineers, contractors, or
others with expertise or experience
with a capital improvement.

(3) Step 3. If you are asking us to con-
sider additional points for a physical
component, technology, or technique
under the criterion at §86.51(c) that
will increase the useful life, you must
describe in your application:

(i) The capital improvement or com-
ponent that you will apply the cri-
terion at §86.51(c) to;

(ii) The expected increase in useful
life;

(iii) The sources of information that
support your determination of an ex-
tended useful life; and

(iv) A description of how you expect
the useful life will be increased.

(b) After you submit your applica-
tion, but before we award your grant,
you must:

§86.75

(1) Confirm the useful life for each
capital improvement using a generally
accepted method.

(2) Provide any additional documents
or information, if we request it.

(3) Consult and obtain agreement for
your final useful life determinations at
the State or Regional level, or both.

(4) Revise your application, as need-
ed, to include the final useful life de-
termination(s).

(c) If we find before we award the
grant that you are unable to support
your determination of an extended use-
ful life at §86.51(c), we will reduce your
score and adjust the ranking of appli-
cations accordingly.

(d) You must finalize useful life in
your grant by one of the following
methods:

(i) State several useful-life expecta-
tions, one for each individual capital
improvement you identified at para-
graph (a)(1) of this section; or

(ii) State a single useful life for the
whole project, based on the longest
useful life of the capital improvements
you identified at paragraph (a)(1) of
this section.

(e) States may decide to use only one
of the methods described at paragraph
(d) of this section for all BIG-funded
projects in their State.

§86.75 How should I credit BIG?

(a) You must use the Sport Fish Res-
toration logo to show the source of BIG
funding:
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(b) Examples of language you may
use to credit BIG are:

(1) A Sport Fish Restoration-Boating
Infrastructure Grant funded this facil-
ity thanks to your purchase of fishing
equipment and motorboat fuel.

(2) A Sport Fish Restoration-Boating
Infrastructure Grant is funding this
construction thanks to your purchase
of fishing equipment and motorboat
fuel.

(3) A Sport Fish Restoration-Boating
Infrastructure Grant funded this pam-
phlet thanks to your purchase of fish-
ing equipment and motorboat fuel.

(c) States may ask for approval of al-
ternative language to follow ordi-
nances and restrictions for posting in-
formation where the project is located.

§86.76 How can I use the logo for BIG?

(a) You must use the Sport Fish Res-
toration logo on:

(1) BIG-funded facilities;

(2) Printed or Web-based material or
other visual representations of BIG
projects or achievements; and

(3) BIG-funded or BIG-related edu-
cational and informational material.

(b) You must require a subgrantee to
display the logo in the places and on
materials described at paragraph (a) of
this section.

(c) Businesses that contribute to or
receive from the Trust Fund that we
describe at §86.30 may display the logo
in conjunction with its associated
products or projects.

(d) The Assistant Director or Re-
gional Director may authorize other
persons, organizations, agencies, or
governments not identified in this sec-
tion to use the logo for purposes re-
lated to BIG by entering into a written
agreement with the user. The user
must state how it intends to use the
logo, to what it will attach the logo,
and the relationship to BIG.

(e) The Service and the Department
of the Interior make no representation
or endorsement whatsoever by the dis-
play of the logo as to the quality, util-
ity, suitability, or safety of any prod-
uct, service, or project associated with
the logo.

(f) The user of the logo must indem-
nify and defend the United States and
hold it harmless from any claims,
suits, losses, and damages from:
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(1) Any allegedly unauthorized use of
any patent, process, idea, method, or
device by the user in connection with
its use of the logo, or any other alleged
action of the user; and

(2) Any claims, suits, losses, and
damages arising from alleged defects in
the articles or services associated with
the logo.

(g) No one may use any part of the
logo in any other manner unless the
Service’s Assistant Director for Wild-
life and Sport Fish Restoration or Re-
gional Director authorizes it. Unau-
thorized use of the logo is a violation
of 18 U.S.C. 701 and subjects the viola-
tor to possible fines and imprisonment.

§86.77 How must I treat program in-
come?

(a) You must follow the applicable
program income requirements at 2 CFR
200.80 and 200.307 if you earn program
income during the period of perform-
ance.

(b) We authorize the following op-
tions in the regulations cited at para-
graph (a) of this section:

(1) You may deduct the costs of gen-
erating program income from the gross
income if you did not charge these
costs to the grant. An example of costs
that may qualify for deduction is main-
tenance of the BIG-funded facility that
generated the program income.

(2) Use the addition alternative for
program income only if:

(i) You describe the source and
amount of program income in the
project statement according to
§86.43(k)(2); and

(ii) We approve your proposed use of
the program income, which must be for
one or more of the actions eligible for
funding at §86.11.

(3) Use the deduction alternative for
program income that does not qualify
under paragraph (b)(2) of this section.

(c) We do not authorize the cost-shar-
ing or matching alternative in the reg-
ulations cited at paragraph (a) of this
section.

(d) For BIG Tier 1-State grants with
multiple projects that you may com-
plete at different times, we recommend
that States seek our advice on how to
apply for and manage grants to reduce
unintended program income.
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(e) If your project is completed before
the end of the period of performance,
we recommend you notify us and ask
for advice on how to adjust the period
of performance to manage potential
program income.

§86.78 How must I treat income
earned after the period of perform-
ance?

You are not accountable to us for in-
come earned by you or a subgrantee
after the period of performance as a re-
sult of the grant except as required at
§§86.90 and 86.91.

Subpart G—Facility Operations
and Maintenance

§86.90 How much must an operator of
a BIG-funded facility charge for
using the facility?

(a) An operator of a BIG-funded facil-
ity must charge reasonable fees for
using the facility based on prevailing
rates at other publicly and privately
owned local facilities similarly situ-
ated and offering a similar service or
amenity.

(b) If other publicly and privately
owned local facilities offer BIG-funded
services or amenities free of charge,
then a fee is not required.

(c) If the BIG-funded facility has a
State or locally imposed fee structure,
we will accept the mandated fee struc-
ture if it is reasonable and does not im-
pose an undue burden on eligible users.

(d) You must state proposed fees and
the basis for the fees in your grant ap-
plication. The information you give
may be in any format that clearly
shows how you arrived at an equitable
amount.

§86.91 May an operator of a BIG-fund-
ed facility increase or decrease user
fees during its useful life?

(a) An operator of a BIG-funded facil-
ity may increase or decrease user fees
during its useful life without our prior
approval if they are consistent with
prevailing market rates. The grantee
may impose separate restrictions on an
operator or subgrantee.

(b) If the grantee or we discover that
fees charged by the operator of a BIG-
funded facility do not follow §86.90 and
the facility unfairly competes with

§86.93

other marinas or makes excessive prof-
its, the grantee must notify the oper-
ator in writing. The operator must re-
spond to the notice in writing, and ei-
ther justify or correct the fee schedule.
If the operator justifies the fee sched-
ule, the grantee and we must allow rea-
sonable business decisions and only
call for a change in the fee schedule if
the operator is unable to show that the
increase or decrease is reasonable.

§86.92 Must an operator of a BIG-
funded facility allow public access?

(a) Public access in this part means
access by eligible users, for eligible ac-
tivities, or by other users for other ac-
tivities that either support the purpose
of the BIG-funded project or do not
interfere with the purpose of the BIG-
funded project. An operator of a BIG-
funded facility must not allow activi-
ties that interfere with the purpose of
the project.

(b) An operator of a BIG-funded facil-
ity must allow public access to any
part of the BIG-funded facility during
its useful life, except as described at
paragraphs (e) and (f) of this section.

(c) An operator of a BIG-funded facil-
ity must allow reasonable public access
to other parts of the facility that
would normally be open to the public
and must not limit access in any way
that discriminates against any member
of the public.

(d) The site of a BIG-funded facility
must be:

(1) Accessible to the public; and

(2) Open for reasonable periods.

(e) An operator may temporarily
limit public access to all or part of the
BIG-funded facility due to an emer-
gency, repairs, construction, or as a
safety precaution. (f) An operator may
limit public access when seasonally
closed for business.

§86.93 May I prohibit overnight use by
eligible vessels at a BIG-funded fa-
cility?

You may prohibit overnight use at a
BIG-funded facility if you state in the
approved grant application that the fa-
cility is only for day use. If after we
award the grant you wish to change to
day use only, you must follow the re-
quirements at subpart H of this part.
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§86.94 Must I give information to eligi-
ble users and the public about BIG-
funded facilities?

(a) You must give clear information
using signs or other methods at BIG-
funded facilities that:

(1) Direct eligible users to the BIG-
funded facility;

(2) Include restrictions and operating
periods or direct boaters where to find
the information; and

(3) Restrict ineligible use at any part
of the BIG-funded facility designated
only for eligible use.

(i) You do not need to notify facility
users of any restrictions for shared-use
areas and amenities that you have al-
ready decided have predictable mixed
use and you have allocated following
§86.19.

(ii) You must notify facility users of
benefits that you decide are only for el-
igible users, such as boat slips and
moorage.

(b) You may use new technology and
methods of communication to inform
boaters.

Subpart H—Revisions and Appeals

§86.100 Can I change the information
in a grant application after I re-
ceive a grant?

(a) To change information in a grant
application after you receive a grant,
you must propose a revision of the
grant and we must approve it.

(b) We may approve a revision if:

(1) For BIG Tier 1—State and BIG
Tier 2—National awards, the revision:

(i) Would not significantly decrease
the benefits of the project; and

(ii) Would not increase Federal funds.

(2) For BIG Tier 2—National awards,
the revision:

(i) Involves process, materials, logis-
tics, or other items that have no sig-
nificant effect on the factors used to
decide the score; and

(i1) Keeps an equal or greater per-
centage of the non-Federal matching
share of the total BIG project costs.

(c) We may approve a decrease in the
Federal funds requested in the applica-
tion subject to paragraph (b) of this
section.

(d) The Regional WSFR Office must
follow its own procedures for review
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and approval of any changes to a BIG
Tier 1—State grant.

(e) The Regional WSFR Office must
receive approval from the WSFR Head-
quarters Office for any changes to a
BIG Tier 2—National grant that in-
volves cost or affects project benefits.

§86.101 How do I ask for a revision of
a grant?

(a) You must ask for a revision of a
grant by sending us the following docu-
ments:

(1) The standard form used to apply
for Federal assistance, which is avail-
able at http:/www.grants.gov. You must
use this form to update or ask for a
change in the information that you in-
cluded in the approved grant applica-
tion. The authorized representative of
your agency must certify this form.

(2) A statement attached to the
standard form at paragraph (a)(1) of
this section that explains:

(i) The proposed changes and how the
revision would affect the information
that you submitted with the original
grant application; and

(ii) Why the revision is necessary.

(b) You must send any revision of the
scope to your State Clearinghouse or
Single Point of Contact if your State
supports this process under Executive
Order 12372, Intergovernmental Review
of Federal Programs.

§86.102

You can appeal the Director’s, As-
sistant Director’s, or Regional Direc-
tor’s decision on any matter subject to
this part according to 2 CFR 200.341.

(a) You must send the appeal to the
Director within 30 calendar days of the
date that the Director, Assistant Di-
rector, or Regional Director mails or
otherwise informs you of a decision.

(b) You may appeal the Director’s de-
cision under paragraph (a) of this sec-
tion to the Secretary of the Interior
within 30 calendar days of the date
that the Director mailed the decision.
An appeal to the Secretary must follow
procedures at 43 CFR part 4, subpart G,
““Special Rules Applicable to Other Ap-
peals and Hearings.”

Can I appeal a decision?
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§86.103 Can the Director authorize an
exception to this part?

The Director can authorize an excep-
tion to any requirement of this part
that is not explicitly required by law if
it does not conflict with other laws or
regulations or the policies of the De-
partment of the Interior or the Office
of Management and Budget (OMB).

Subpart I—Information Collection
§86.110 What are the information-col-
lection requirements of this part?

OMB has reviewed and approved the
U.S. Fish and Wildlife information col-

§86.110

lection requirements (project nar-
ratives, reports, and amendments) in
this part and assigned OMB Control
No. 1018-0109. We may not conduct or
sponsor and a person is not required to
respond to a collection of information
unless it displays a currently valid
OMB control number. You may send
comments on any aspect of the infor-
mation collection requirements to the
Service Information Collection Clear-
ance Officer at the address provided at
50 CFR 2.1(b).
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