AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§532.6

§532.6 Notices.

An NVOCC wishing to invoke an ex-
emption pursuant to this part must in-
dicate that intention to the Commis-
sion and the public by a prominent no-
tice in its rules tariff.

[77 FR 33972, June 8, 2012]

Subpart C—Recordkeeping

§532.7 Recordkeeping and audit.

(a) An NVOCC invoking an exemption
pursuant to this part must maintain
original NRAs in an organized, readily
accessible or retrievable manner for 5
years from the completion date of per-
formance of the NRA by an NVOCC, in
a format easily produced to the Com-
mission.

(b) NRAs are subject to inspection
and reproduction requests by the Com-
mission. An NVOCC shall produce the
requested NRAs promptly in response
to a Commission request. All records
produced must be in English or be ac-
companied by a certified English trans-
lation.

(c) Failure to keep or timely produce
original NRAs will disqualify an
NVOCC from the operation of the ex-
emption provided pursuant to this
part, regardless of whether it has been
invoked by notice as set forth above,
and may result in a Commission find-
ing of a violation of 46 U.S.C.
41104(a)(1), 41104(a)(2)(A) or other acts
prohibited by the Shipping Act.

[77 FR 33972, June 8, 2012, as amended at 78
FR 42889, July 18, 2013; 85 FR 9684, Feb. 20,
2020]

§532.91 OMB control number issued
pursuant to the Paperwork Reduc-
tion Act.

The Commission has received OMB
approval for this collection of informa-
tion pursuant to the Paperwork Reduc-
tion Act of 1995, as amended. In accord-
ance with that Act, agencies are re-
quired to display a currently valid con-
trol number. The valid control number
for this collection of information is
3072-0071.
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Subpart A—General Provisions

§535.101 Authority.

The rules in this part are issued pur-
suant to the authority of section 4 of
the Administrative Procedure Act (5
U.S.C. 553), sections 2, 3, 4, 5, 6, 7, 8, 10,
11, 13, 15, 16, 17, and 19 of the Shipping
Act of 1984 (‘‘the Act”) (46 U.S.C. 305,
40101-40104,  40301-40307, 40501-40503,
40901-40904, 41101-41109, 41301-41302, and
41305-41307), and the Ocean Shipping
Reform Act of 1998, Pub. L. 105-258, 112
Stat. 1902.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50727, Oct. 1, 2009]

§535.103

§535.102

This part implements those provi-
sions of the Act that govern agree-
ments by or among ocean common car-
riers and agreements among marine
terminal operators and among one or
more marine terminal operators and
one Oor more ocean common carriers.
This part also sets forth more specifi-
cally certain procedures provided for in
the Act.

Purpose.

§535.103 Policies.

(a) The Act requires that agreements
be processed and reviewed, upon their
initial filing, according to strict statu-
tory deadlines. This part is intended to
establish procedures for the orderly
and expeditious review of filed agree-
ments in accordance with the statu-
tory requirements.

(b) The Act requires that agreements
be reviewed, upon their initial filing,
to ensure compliance with all applica-
ble provisions of the Act and empowers
the Commission to obtain information
to conduct that review. This part iden-
tifies those types of agreements that
must be accompanied by information
submissions when they are first filed,
and sets forth the kind of information
for certain agreements that the Com-
mission believes relevant to that re-
view. Only information that is relevant
to such a review is requested. It is the
policy of the Commission to keep the
costs of regulation to a minimum and
at the same time obtain information
needed to fulfill its statutory responsi-
bility.

(c) To further the goal of expedited
processing and review of agreements
upon their initial filing, agreements
are required to meet certain minimum
requirements as to form. These re-
quirements are intended to ensure ex-
pedited review and should assist par-
ties in preparing agreements. These re-
quirements as to form do not affect the
substance of an agreement and are in-
tended to allow parties the freedom to
develop innovative commercial rela-
tionships and provide efficient and eco-
nomic transportation systems.

(d) The Act itself excludes certain
agreements from the filing require-
ments and authorizes the Commission
to exempt other classes of agreements
from any requirement of the Act or
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this part. To minimize delay in the im-
plementation of routine agreements
and to avoid the private and public
cost of unnecessary regulation, certain
classes of agreements are exempt from
the filing requirements of this part.

(e) Under the regulatory framework
established by the Act, the role of the
Commission as a monitoring agency
has been enhanced. The Act favors
greater freedom in allowing parties to
form their commercial arrangements.
This, however, requires greater moni-
toring of agreements after they have
become effective to assure their con-
tinued compliance with all applicable
provisions of the Act. The Act empow-
ers the Commission to impose certain
recordkeeping and reporting require-
ments. This part identifies those agree-
ments that require specific record re-
tention and reporting to the Commis-
sion and prescribes the applicable pe-
riod of record retention, the form and
content of such reporting, and the ap-
plicable time periods for filing with the
Commission. Only information that is
necessary to assure that the Commis-
sion’s monitoring responsibilities will
be fulfilled is requested.

(f) The Act requires that conference
agreements contain certain mandatory
provisions. Each conference agreement
must:

(1) State its purpose;

(2) Provide reasonable and equal
terms and conditions for admission and
readmission to membership;

(3) Allow for withdrawal from mem-
bership upon reasonable notice without
penalty;

(4) Require an independent neutral
body to police the conference, if re-
quested by a member;

(5) Prohibit conduct specified in sec-
tions 10(c)(1) or 10(c)(3) of the Act (46
U.S.C. 41105(1) or 41105(3));

(6) Provide for a consultation proc-
ess;

(7) Establish procedures for consid-
ering shippers’ requests and com-
plaints; and

(8) Provide for independent action.

(g) To promote competitive and effi-
cient transportation and a greater reli-
ance on the marketplace, the Act
places limits on carriers’ agreements
regarding service contracts. Carriers
may not enter into an agreement to

46 CFR Ch. IV (10-1-22 Edition)

prohibit or restrict members from en-
gaging in contract negotiations, may
not require members to disclose service
contract negotiations or terms and
conditions (other than those required
to be published), and may not adopt
mandatory rules or requirements af-
fecting the right of an agreement mem-
ber or agreement members to negotiate
and enter into contracts. However,
agreement members may adopt vol-
untary guidelines covering the terms
and procedures of members’ contracts.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50727, Oct. 1, 2009]

§535.104 Definitions.

When used in this part:

(a) Agreement means an under-
standing, arrangement, or association,
written or oral (including any modi-
fication, cancellation or appendix) en-
tered into by or among ocean common
carriers and/or marine terminal opera-
tors, but does not include a maritime
labor agreement.

(b) Antitrust laws means the Act of
July 2, 1890 (ch. 647, 26 Stat. 209), 15
U.S.C. 1, as amended; the Act of Octo-
ber 15, 1914 (ch. 323, 38 Stat. 730), 15
U.S.C. 12, as amended; the Federal
Trade Commission Act (38 Stat. 717), 15
U.S.C. 41, as amended; sections 73 and
74 of the Act of August 27, 1894 (28 Stat.
570), 15 U.S.C. 8, 9, as amended; the Act
of June 19, 1936 (ch. 592, 49 Stat. 1526),
15 U.S.C. 13, as amended; the Antitrust
Civil Process Act (76 Stat. 548), 15
U.S.C. 1311, note as amended; and
amendments and Acts supplementary
thereto.

(c) Appendix means a document con-
taining additional material of limited
application and appended to an agree-
ment, distinctly differentiated from
the main body of the basic agreement.

(d) Assessment agreement means an
agreement, whether part of a collective
bargaining agreement or negotiated
separately, that provides for collec-
tively bargained fringe benefit obliga-
tions on other than a uniform man-
hour basis regardless of the cargo han-
dled or type of vessel or equipment uti-
lized.

(e) Capacity rationalization means a
concerted reduction, stabilization,
withholding, or other limitation in any
manner whatsoever by ocean common
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carriers on the size or number of ves-
sels or available space offered collec-
tively or individually to shippers in
any trade or service.

(f) Common carrier means a person
holding itself out to the general public
to provide transportation by water of
passengers or cargo between the United
States and a foreign country for com-
pensation that:

(1) Assumes responsibility for the
transportation from the port or point
of receipt to the port or point of des-
tination; and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country, except that
the term does not include a common
carrier engaged in ocean transpor-
tation by ferry boat, ocean tramp, or
chemical parcel tanker, or by a vessel
when primarily engaged in the carriage
of perishable agricultural commodities:

(i) If the common carrier and the
owner of those commodities are wholly
owned, directly or indirectly, by a per-
son primarily engaged in the mar-
keting and distribution of those com-
modities; and

(ii) Only with respect to those com-
modities.

(g) Conference agreement means an
agreement between or among two or
more ocean common carriers that pro-
vides for the fixing of and adherence to
uniform tariff rates, charges, practices,
and conditions of service relating to
the receipt, carriage, handling and/or
delivery of passengers or cargo for all
members. The term does not include
joint service, pooling, sailing, space
charter, or transshipment agreements.

(h) Consultation means a Dprocess
whereby a conference and a shipper
confer for the purpose of promoting the
commercial resolution of disputes and/
or the prevention and elimination of
the occurrence of malpractices.

(i) Cooperative working agreement
means an agreement that establishes
exclusive, preferential, or cooperative
working relationships that are subject
to the Act, but that do not fall pre-
cisely within the parameters of any
specifically defined agreement.

(j) Effective agreement means an
agreement effective under the Act.

§535.104

(k) Equal access agreement means an
agreement between ocean common car-
riers of different nationalities, as de-
termined by the incorporation or domi-
cile of the carriers’ operating compa-
nies, whereby such ocean common car-
riers associate for the purpose of gain-
ing reciprocal access to cargo that is
otherwise reserved by national decree,
legislation, statute or regulation to
carriage by the merchant marine of the
carriers’ respective nations.

(1) Independent neutral body means a
disinterested third party, authorized
by a conference and its members to re-
view, examine, and investigate alleged
breaches or violations of the con-
ference agreement and/or the con-
ference’s properly promulgated tariffs,
rules, or regulations by any member of
the conference.

(m) Information Form means the form
containing economic information that
must accompany the filing of certain
agreements and modifications.

(n) Interconference agreement means
an agreement between conferences.

(0)(1) Joint service agreement means an
agreement between ocean common car-
riers operating as a joint venture
whereby a separate service is estab-
lished that:

(i) Holds itself out in its own distinct
operating name;

(ii) Independently fixes its own rates,
charges, practices, and conditions of
service or chooses to participate under
its operating name in another agree-
ment that is duly authorized to deter-
mine and implement such activities;

(iii) Independently publishes its own
tariff or chooses to participate under
its operating name in an otherwise es-
tablished tariff;

(iv) Issues its own bills of lading; and

(v) Acts generally as a single carrier.

(2) The common use of facilities in a
joint service may occur, and there is no
competition between members for
cargo in the agreement trade; but they
otherwise maintain their separate
identities.

(p) Marine terminal facilities means
one or more structures (and services
connected therewith) comprising a ter-
minal unit, including, but not limited
to docks, Dberths, piers, aprons,
wharves, warehouses, covered and/or
open storage space, cold storage plants,
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grain elevators and/or bulk cargo load-
ing and/or unloading structures, land-
ings, and receiving stations, used for
the transmission, care and convenience
of cargo and/or passengers or the inter-
change of same between land and ocean
common carriers or between two ocean
common carriers. This term is not lim-
ited to waterfront or port facilities and
includes so-called off-dock container
freight stations at inland locations and
any other facility from which inbound
waterborne cargo may be tendered to
the consignee or outbound cargo may
be received from shippers for vessel or
container loading.

(a) Marine terminal operator means a
person engaged in the United States in
the business of furnishing wharfage,
dock, warehouse, or other terminal fa-
cilities in connection with a common
carrier, or in connection with a com-
mon carrier and a water carrier subject
to subchapter II of chapter 135 of title
49 U.S.C. This term does not include
shippers or consignees who exclusively
furnish marine terminal facilities or
services in connection with tendering
or receiving proprietary cargo from a
common carrier or water carrier.

(r) Maritime labor agreement means a
collective-bargaining agreement be-
tween an employer subject to the Act
or group of such employers, and a labor
organization representing employees in
the maritime or stevedoring industry,
or an agreement preparatory to such a
collective-bargaining agreement
among members of a multi-employer
bargaining group, or an agreement spe-
cifically implementing provisions of
such a collective-bargaining agreement
or providing for the formation, financ-
ing or administration of a multi-em-
ployer bargaining group; but the term
does not include an assessment agree-
ment.

(s) Modification means any change, al-
teration, correction, addition, deletion,
or revision of an existing effective
agreement or to any appendix to such
an agreement.

(t) Monitoring Report means the re-
port containing economic information
that must be filed at defined intervals
with regard to certain agreements that
are effective under the Act.

(u) Ocean common carrier means a
common carrier that operates, for all

46 CFR Ch. IV (10-1-22 Edition)

or part of its common carrier service, a
vessel on the high seas or the Great
Lakes between a port in the United
States and a port in a foreign country,
except that the term does not include a
common carrier engaged in ocean
transportation by ferry boat, ocean
tramp, or chemical parcel-tanker.

(v) Ocean freight forwarder means a
person in the United States that dis-
patches shipments from the TUnited
States via common carriers and books
or otherwise arranges space for those
shipments on behalf of shippers; and
processes the documentation or per-
forms related activities incident to
those shipments.

(w) Person means individuals, cor-
porations, partnerships and associa-
tions existing under or authorized by
the laws of the United States or of a
foreign country.

(x) Pooling agreement means an agree-
ment between ocean common carriers
that provides for the division of cargo
carryings, earnings, or revenue and/or
losses between the members in accord-
ance with an established formula or
scheme.

(y) Port means the place at which an
ocean common carrier originates or
terminates (and/or transships) its ac-
tual ocean carriage of cargo or pas-
sengers as to any particular transpor-
tation movement.

(z) Rate, for purposes of this part, in-
cludes both the basic price paid by a
shipper to an ocean common carrier for
a specified level of transportation serv-
ice for a stated quantity of a particular
commodity, from origin to destination,
on or after a stated effective date or
within a defined time frame, and also
any accessorial charges or allowances
that increase or decrease the total
transportation cost to the shipper.

(aa) Rate agreement means an agree-
ment between ocean common carriers
that authorizes the discussion of or
agreement on, either on a binding basis
under a common tariff or on a non-
binding basis, any kind of rate or
charge.

(bb) Sailing agreement means an
agreement between ocean common car-
riers to provide service by establishing
a schedule of ports that each carrier
will serve, the frequency of each car-
rier’s calls at those ports, and/or the
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size and capacity of the vessels to be
deployed by the parties. The term does
not include joint service agreements,
or capacity rationalization agree-
ments.

(cc) Service contract means a written
contract, other than a bill of lading or
a receipt, between one or more shippers
and an individual ocean common car-
rier or an agreement between or among
ocean common carriers in which the
shipper or shippers makes a commit-
ment to provide a certain volume or
portion of cargo over a fixed time pe-
riod, and the ocean common carrier or
the agreement commits to a certain
rate or rate schedule and a defined
service level, such as assured space,
transit time, port rotation, or similar
service features. The contract may also
specify provisions in the event of non-
performance on the part of any party.

(dd) Shipper means:

(1) A cargo owner;

(2) The person for whose account the
ocean transportation is provided;

(3) The person to whom delivery is to
be made;

(4) A shippers’ association; or

(5) A non-vessel-operating common
carrier (i.e., a common carrier that
does not operate the vessels by which
the ocean transportation is provided
and is a shipper in its relationship with
an ocean common carrier) that accepts
responsibility for payment of all
charges applicable under the tariff or
service contract.

(ee) Shippers’ association means a
group of shippers that consolidates or
distributes freight on a nonprofit basis
for the members of the group in order
to secure carload, truckload, or other
volume rates or service contracts.

(ff) Shippers’ requests and complaints
means a communication from a shipper
to a conference requesting a change in
tariff rates, rules, regulations, or serv-
ice; protesting or objecting to existing
rates, rules, regulations or service; ob-
jecting to rate increases or other tariff
changes; protesting allegedly erroneous
service contract or tariff implementa-
tion or application, and/or requesting
to enter into a service contract. Rou-
tine information requests are not in-
cluded in the term.

(gg) Space charter agreement means an
agreement between ocean common car-

§535.104

riers whereby a carrier (or carriers)
agrees to provide vessel space for use
by another carrier (or carriers) in ex-
change for compensation or services.
The arrangement may include arrange-
ments for equipment interchange and
receipt/delivery of cargo, but may not
include capacity rationalization as de-
fined in this subpart.

(hh) Sub-trade means the scope of
ocean liner cargo carried between each
U.S. port range and each foreign coun-
try within the scope of the agreement.
U.S. port ranges are defined as follows:

(1) Atlantic and Gulf shall encompass
ports along the eastern seaboard and
the Gulf of Mexico from the northern
boundary of Maine to Brownsville,
Texas. It also includes all ports bor-
dering on the Great Lakes and their
connecting waterways, all ports in the
State of New York on the St. Lawrence
River, and all ports in Puerto Rico and
the U.S. Virgin Islands; and

(2) Pacific shall encompass all ports
in the States of Alaska, Hawaii, Cali-
fornia, Oregon, and Washington. It also
includes all ports in Guam, American
Samoa, Northern Marianas, Johnston
Island, Midway Island, and Wake Is-
land.

(i1) Through transportation means con-
tinuous transportation between origin
and destination for which a through
rate is assessed and which is offered or
performed by one or more carriers, at
least one of which is an ocean common
carrier, between a United States point
or port and a foreign point or port.

(ji) Transshipment agreement means an
agreement between an ocean common
carrier serving a port or point of origin
and another such carrier serving a port
or point of destination, whereby cargo
is transferred from one carrier to an-
other carrier at an intermediate port
served by direct vessel call of both such
carriers in the conduct of through
transportation and the publishing car-
rier performs the transportation on one
leg of the through transportation on
its own vessel or on a vessel on which
it has rights to space under a filed and
effective agreement. Such an agree-
ment does not provide for the con-
certed discussion, publication or other-
wise fixing of rates for the account of
the cargo interests, conditions of serv-
ice or other tariff matters other than
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the tariff description of the trans-
shipment service offered, the port of
transshipment and the participation of
the nonpublishing carrier. An agree-
ment that involves the movement of
cargo in a domestic offshore trade as
part of a through movement of cargo
via transshipment involving the for-
eign commerce of the United States
shall be considered to be in the foreign
commerce of the United States and,
therefore, subject to the Act and this
part.

(kk) Vessel-operating costs means any
of the following expenses incurred by
an ocean common carrier: salaries and
wages of officers and unlicensed crew,
including relief crews and others regu-
larly employed aboard the vessel;
fringe benefits; expenses associated
with consumable stores, supplies and
equipment; vessel fuel and incidental
costs; vessel maintenance and repair
expense; hull and machinery insurance
costs; protection and indemnity insur-
ance costs; costs for other marine risk
insurance not properly chargeable to
hull and machinery insurance or to
protection and indemnity insurance ac-
counts; and charter hire expenses.

Subpart B—Scope

§535.201 Subject agreements.

(a) Ocean common carrier agreements.
This part applies to agreements by or
among ocean common carriers to:

(1) Discuss, fix, or regulate transpor-
tation rates, including through rates,
cargo space accommodations, and
other conditions of service;

(2) Pool or apportion traffic, reve-
nues, earnings, or losses;

(3) Allot ports or restrict or other-
wise regulate the number and char-
acter of sailings between ports;

(4) Limit or regulate the volume or
character of cargo or passenger traffic
to be carried;

(5) Engage in exclusive, preferential,
or cooperative working arrangements
among themselves or with one or more
marine terminal operators;

(6) Control, regulate, or prevent com-
petition in international ocean trans-
portation; or

(7) Discuss and agree on any matter
related to service contracts.
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(b) Marine terminal operator agree-
ments. This part applies to agreements
among marine terminal operators and
among one or more marine terminal
operators and one or more ocean car-
riers to:

(1) Discuss, fix, or regulate rates or
other conditions of service; or

(2) Engage in exclusive, preferential,
or cooperative working arrangements,
to the extent that such agreements in-
volve ocean transportation in the for-
eign commerce of the United States.

§535.202 Non-subject agreements.

This part does not apply to the fol-
lowing agreements:

(a) Any acquisition by any person, di-
rectly or indirectly, of any voting secu-
rity or assets of any other person;

(b) Any maritime labor agreement;

(c) Any agreement related to trans-
portation to be performed within or be-
tween foreign countries;

(d) Any agreement among common
carriers to establish, operate, or main-
tain a marine terminal in the United
States; and

(e) Any agreement among marine ter-
minal operators that exclusively and
solely involves transportation in the
interstate commerce of the United
States.

Subpart C—Exemptions

§535.301 Exemption procedures.

(a) Authority. The Commission, upon
application or its own motion, may by
order or rule exempt for the future any
class of agreement involving ocean
common carriers and/or marine ter-
minal operators from any requirement
of the Act if it finds that the exemp-
tion will not result in substantial re-
duction in competition or be detri-
mental to commerce.

(b) Optional filing. Notwithstanding
any exemption from filing, or other re-
quirements of the Act and this part,
any party to an exempt agreement may
file such an agreement with the Com-
mission.

(c) Application for exemption. Applica-
tions for exemptions shall conform to
the general filing requirements for ex-
emptions set forth at §502.67 of this
title.
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(d) Retention of agreement by parties.
Any agreement that has been exempted
by the Commission pursuant to section
16 of the Act (46 U.S.C. 40103) shall be
retained by the parties and shall be
available upon request by the Bureau
of Trade Analysis for inspection during
the term of the agreement and for a pe-
riod of three years after its termi-
nation.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50727, Oct. 1, 2009]

§535.302 Exemptions for certain modi-
fications of effective agreements.

(a) Non-substantive modifications to
effective agreements. A non-sub-
stantive modification to an effective
agreement between ocean common car-
riers and/or marine terminal operators,
acting individually or through ap-
proved agreements, is one which:

(1) Reflects changes in the name of
any geographic locality stated therein,
the name of the agreement or the name
of a party to the agreement, the names
and/or numbers of any other section 4
agreement (46 U.S.C. 40301(a)-(c)) or
designated provisions thereof referred
to in an agreement;

(2) Corrects typographical and gram-
matical errors in the text of the agree-
ment or renumbers or reletters articles
or sub-articles of agreements and ref-
erences thereto in the text; or

(3) Reflects changes in the titles of
persons or committees designated
therein or transfers the functions of
such persons or committees to other
designated persons or committees or
which merely establishes a committee.

(b) Other Miscellaneous Modifica-
tions to effective agreements. A mis-
cellaneous modification to an effective
agreement is one that:

(1) Cancels the agreement or a por-
tion thereof;

(2) Deletes an agreement party;

(3) Changes the parties to a con-
ference agreement or a discussion
agreement among passenger vessel op-
erating common carriers that is open
to all ocean common carriers operating
passenger vessels of a class defined in
the agreements and that does not con-
tain ratemaking, pooling, joint service,
sailing or space chartering authority;
or

§535.304

(4) Changes the officials of the agree-
ment and delegations of authority.

(c) A copy of a modification described
in (a) or (b) of this section shall be sub-
mitted to the Commission but is other-
wise exempt from the waiting period
requirement of the Act and this part.

(d) Parties to agreements may seek a
determination from the Director of the
Bureau of Trade Analysis as to whether
a particular modification is a non-sub-
stantive or other miscellaneous modi-
fication within the meaning of this sec-
tion.

(e) The filing fee for non-substantive
or other miscellaneous modifications is
provided in §535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50727, Oct. 1, 2009]

§535.303 Husbanding agreements—ex-
emption.

(a) A husbanding agreement is an
agreement between an ocean common
carrier and another ocean common car-
rier or marine terminal operator, act-
ing as the former’s agent, under which
the agent handles routine vessel oper-
ating activities in port, such as noti-
fying port officials of vessel arrivals
and departures; ordering pilots, tugs,
and linehandlers; delivering mail;
transmitting reports and requests from
the Master to the owner/operator; deal-
ing with passenger and crew matters;
and providing similar services related
to the above activities. The term does
not include an agreement that provides
for the solicitation or booking of car-
goes, signing contracts or bills of lad-
ing and other related matters, nor does
it include an agreement that prohibits
the agent from entering into similar
agreements with other carriers.

(b) A husbanding agreement is ex-
empt from the filing requirements of
the Act and of this part.

(c) The filing fee for optional filing of
husbanding agreements is provided in
§535.401(g).

§535.304 Agency agreements—exemp-
tion.

(a) An agency agreement is an agree-
ment between an ocean common car-
rier and another ocean common carrier
or marine terminal operator, acting as
the former’s agent, under which the
agent solicits and books cargoes and
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signs contracts of affreightment and
bills of lading on behalf of the ocean
common carrier. Such an agreement
may or may not also include hus-
banding service functions and other
functions incidental to the perform-
ance of duties by agents, including
processing of claims, maintenance of a
container equipment inventory control
system, collection and remittance of
freight and reporting functions.

(b) An agency agreement as defined
above is exempt from the filing re-
quirements of the Act and of this part,
except those:

(1) Where a common carrier is to be
the agent for a competing ocean com-
mon carrier in the same trade; or

(2) That permit an agent to enter
into similar agreements with more
than one ocean common carrier in a
trade.

(c) The filing fee for optional filing of
agency agreements 1is provided in
§535.401(g).

§535.305 Equipment interchange
agreements—exemption.

(a) An equipment interchange agree-
ment is an agreement between two or
more ocean common carriers for:

(1) The exchange of empty con-
tainers, chassis, empty LASH/SEABEE
barges, and related equipment; and

(2) The transportation of the equip-
ment as required, payment therefor,
management of the logistics of trans-
ferring, handling and positioning
equipment, its use by the receiving car-
rier, its repair and maintenance, dam-
ages thereto, and liability incidental to
the interchange of equipment.

(b) An equipment interchange agree-
ment is exempt from the filing require-
ments of the Act and of this part.

(c) The filing fee for optional filing of
equipment interchange agreements is
provided in §535.401(g).

§535.306 Nonexclusive transshipment
agreements—exemption.

(a) A nonexclusive transshipment
agreement is a transshipment agree-
ment by which one ocean common car-
rier serving a port of origin by direct
vessel call and another such carrier
serving a port of destination by direct
vessel call provide transportation be-
tween such ports via an intermediate
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port served by direct vessel call of both
such carriers and at which cargo will
be transferred from one to the other
and which agreement does not:

(1) Prohibit either carrier from enter-
ing into similar agreements with other
carriers;

(2) Guarantee any particular volume
of traffic or available capacity; or

(3) Provide for the discussion or fix-
ing of rates for the account of the
cargo interests, conditions of service or
other tariff matters other than the tar-
iff description of the service offered as
being by means of transshipment, the
port of transshipment and the partici-
pation of the nonpublishing carrier.

(b) A nonexclusive transshipment
agreement is exempt from the filing re-
quirements of the Act and of this part,
provided that the tariff provisions set
forth in paragraph (c) of this section
and the content requirements of para-
graph (d) of this section are met.

(c) The applicable tariff or tariffs
shall provide:

(1) The through rate;

(2) The routings (origin, trans-
shipment and destination ports); addi-
tional charges, if any (i.e. port arbi-
trary and/or additional transshipment
charges); and participating -carriers;
and

(3) A tariff provision substantially as
follows:

The rules, regulations, and rates in
this tariff apply to all transshipment
arrangements between the publishing
carrier or carriers and the partici-
pating, connecting or feeder carrier.
Every participating connecting or feed-
er carrier which is a party to trans-
shipment arrangements has agreed to
observe the rules, regulations, rates,
and routings established herein as evi-
denced by a connecting carrier agree-
ment between the parties.

(d) Nonexclusive transshipment
agreements must contain the entire ar-
rangement between the parties, must
contain a declaration of the nonexclu-
sive character of the arrangement and
may provide for:

(1) The identification of the parties
and the specification of their respec-
tive roles in the arrangement;

(2) A specification of the governed
cargo;
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(3) The specification of responsibility
for the issuance of bills of lading (and
the assumption of common carriage-as-
sociated liabilities) to the cargo inter-
ests;

(4) The specification of the origin,
transshipment and destination ports;

(5) The specification of the governing
tariff(s) and provision for their succes-
sion;

(6) The specification of the particu-
lars of the nonpublishing carrier’s con-
currence/participation in the tariff of
the publishing carrier;

(7) The division of revenues earned as
a consequence of the described car-
riage;

(8) The division of expenses incurred
as a consequence of the described car-
riage;

(9) Termination and/or duration of
the agreement;

(10) Intercarrier indemnification or
provision for intercarrier liabilities
consequential to the contemplated car-
riage and such documentation as may
be necessary to evidence the involved
obligations;

(11) The care, handling and liabilities
for the interchange of such carrier
equipment as may be consequential to
the involved carriage;

(12) Such rationalization of services
as may be necessary to ensure the cost
effective performance of the con-
templated carriage; and

(13) Such agency relationships as
may be necessary to provide for the
pickup and/or delivery of the cargo.

(e) No subject other than as listed in
paragraph (d) of this section may be in-
cluded in exempted nonexclusive trans-
shipment agreements.

(f) The filing fee for optional filing of
nonexclusive transshipment agree-
ments is provided in §535.401(g).

§535.307 Agreements between or
among wholly-owned subsidiaries
and/or their parent—exemption.

(a) An agreement between or among
wholly-owned subsidiaries and/or their
parent means an agreement under sec-
tion 4 of the Act (46 U.S.C. 40301(a)—(c))
between or among an ocean common
carrier or marine terminal operator
subject to the Act and any one or more
ocean common carriers or marine ter-
minal operators which are ultimately

§535.309

owned 100 percent by that ocean com-
mon carrier or marine terminal oper-
ator, or an agreement between or
among such wholly-owned carriers or
terminal operators.

(b) All agreements between or among
wholly-owned subsidiaries and/or their
parent are exempt from the filing re-
quirements of the Act and this part.

(c) Ocean common carriers are ex-
empt from section 10(c) of the Act (46
U.S.C. 41105) to the extent that the con-
certed activities proscribed by that
section result solely from agreements
between or among wholly-owned sub-
sidiaries and/or their parent.

(d) The filing fee for optional filing of
these agreements is provided in
§535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]

§535.309 Marine terminal
agreements—exemption.

services

(a) Marine terminal services agreement
means an agreement, contract, under-
standing, arrangement, or association,
written or oral, (including any modi-
fication or appendix) between a marine
terminal operator and an ocean com-
mon carrier that applies to marine ter-
minal services that are provided to and
paid for by an ocean common carrier.
These services include: checking, dock-
age, free time, handling, heavy lift,
loading and unloading, terminal stor-
age, usage, wharfage, and wharf demur-
rage and including any marine ter-
minal facilities that may be provided
incidentally to such marine terminal
services. The term marine terminal serv-
ices agreement does not include any
agreement that conveys to the in-
volved carrier any rights to operate
any marine terminal facility by means
of a lease, license, permit, assignment,
land rental, or similar other arrange-
ment for the use of marine terminal fa-
cilities or property.

(b) All marine terminal services
agreements as defined in §535.309(a) are
exempt from the filing and waiting pe-
riod requirements of the Act and this
part on condition that:

(1) They do not include rates,
charges, rules, and regulations that are
determined through a marine terminal
conference agreement. Marine terminal
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conference agreement means an agree-
ment between or among two or more
marine terminal operators and/or
ocean common carriers for the conduct
or facilitation of marine terminal oper-
ations that provides for the fixing of
and adherence to uniform maritime
terminal rates, charges, practices and
conditions of service relating to the re-
ceipt, handling, and/or delivery of pas-
sengers or cargo for all members; and

(2) No antitrust immunity is con-
ferred under the Act with regard to ter-
minal services provided to an ocean
common carrier under a marine ter-
minal services agreement that is not
filed with the Commission.

(c) The filing fee for optional filing of
terminal services agreements is pro-
vided in §535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 65036, Dec. 9, 2009]

§535.310 Marine terminal
agreement—exemption.

(a) Marine terminal facilities agreement
means any agreement between or
among two or more marine terminal
operators, or between one or more ma-
rine terminal operators and one or
more ocean common carriers, to the
extent that the agreement involves
ocean transportation in the foreign
commerce of the United States, that
conveys to any of the involved parties
any rights to operate any marine ter-
minal facility by means of lease, li-
cense, permit, assignment, land rental,
or other similar arrangement for the
use of marine terminal facilities or
property.

(b) All marine terminal facilities
agreements as defined in §535.310(a) are
exempt from the filing and waiting pe-
riod requirements of the Act and this
part.

(c) Parties to marine terminal facili-
ties agreements currently in effect
shall provide copies to any requesting
party for a reasonable copying and
mailing fee.

(d) The filing fee for optional filing of
terminal facilities agreements is pro-
vided in §535.401(g).

§535.311 Low market
ments—exemption.

facilities

share agree-

(a) Low market share agreement
means any agreement among ocean
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common carriers which contains none
of the authorities listed in §535.502(b)
and for which the combined market
share, based on cargo volume, of the
parties in any of the agreement’s sub-
trades is either:

(1) Less than 30 percent, if all parties
are members of another agreement in
the same trade or sub-trade containing
any of the authorities listed in
§535.502(b); or

(2) Less than 35 percent, if at least
one party is not a member of another
agreement in the same trade or sub-
trade containing any of the authorities
listed in §535.502(b).

(b) Low market share agreements are
exempt from the waiting period re-
quirement of the Act and this part, and
are effective on filing.

(c) Parties to agreements may seek a
determination from the Director, Bu-
reau of Trade Analysis, as to whether a
proposed agreement meets the general
definition of a low market share agree-
ment.

(d) The filing fee for low market
share agreements is provided in
§535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 20303, Apr. 19, 2005]

§535.312
tion.

Vessel charter party-exemp-

(a) For purposes of this section, ves-
sel charter party shall mean a contrac-
tual agreement between two ocean
common carriers for the charter of the
full reach of a vessel, which agreement
sets forth the entire terms and condi-
tions (including duration, charter hire,
and geographical or operational limita-
tions, if any) under which the vessel
will be employed.

(b) Vessel charter parties, as defined
in paragraph (a) of this section, are ex-
empt from the filing requirements of
the Act and this part.

(c) The filing fee for optional filing of
vessel charter parties is provided in
§535.401(g).

Subpart D—Filing of Agreements

§535.401 General requirements.

(a) All agreements (including oral
agreements reduced to writing in ac-
cordance with the Act) subject to this
part and filed with the Commission for
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review and disposition pursuant to sec-
tion 6 of the Act (46 U.S.C. 40304, 40306,
41307(b)-(d)), must be submitted to the
Commission either in paper during reg-
ular business hours to the Secretary,
Federal Maritime Commission, Wash-
ington, DC 20573, or electronically
using the automated agreement filing
system.

(1) Paper filings. Paper filings must
include:

(i) A true copy and seven additional
copies of the executed agreement;

(ii) Where required by this part, an
original and five copies of the com-
pleted Information Form referenced at
subpart E of this part; and

(iii) A letter of transmittal as de-
scribed in paragraph (b) of this section.

(2) Electronic filings. (i) Electronic fil-
ings using the automated agreement
filing system must be made in accord-
ance with the instructions found on the
Commission’s home page, hitp://
www.fme.gov.

(ii) Electronic filings must include
searchable Portable Document Format
(PDF') copies of the following:

(A) A true copy of the executed
agreement;

(B) Where required by this part, a
completed Information Form ref-
erenced at subpart E of this part; and

(C) A letter of transmittal as de-
scribed in paragraph (b) of this section.

(b) The letter of transmittal shall:

(1) Identify all of the documents
being transmitted including, in the in-
stance of a modification to an effective
agreement, the full name of the effec-
tive agreement, the Commission-as-
signed agreement number of the effec-
tive agreement and the revision, page
and/or appendix number of the modi-
fication being filed;

(2) Provide a concise, succinct sum-
mary of the filed agreement or modi-
fication separate and apart from any
narrative intended to provide support
for the acceptability of the agreement
or modification;

(3) Clearly provide the typewritten or
otherwise imprinted name, position,
business address, and telephone num-
ber of the filing party; and

(4) Be signed by the filing party or on
the filing party’s behalf by an author-
ized employee or agent of the filing

§535.402

party. A faxed, photocopied, or scanned
signature will be accepted.

(c) To facilitate the timely and accu-
rate publication of the FEDERAL REG-
ISTER Notice, the letter of transmittal
shall also provide a current list of the
agreement’s participants where such
information is not provided elsewhere
in the transmitted documents.

(d) Any agreement that does not
meet the filing requirements of this
section, including any applicable Infor-
mation Form requirements, shall be re-
jected in accordance with §535.601(b).

(e) Assessment agreements shall be
filed and shall be effective upon filing.

(f) Parties to agreements with expira-
tion dates shall file any modification
seeking renewal for a specific term or
elimination of a termination date in
sufficient time to accommodate the 45-
day waiting period required under the
Act.

(g) The filing fee is $3,454 for new
agreements and any agreement modi-
fications requiring Commission review
and action; $526 for agreements proc-
essed under delegated authority (for
types of agreements that can be proc-
essed under delegated authority, see
§501.27(e) of this chapter); $296 for car-
rier exempt agreements; and $87 for
terminal exempt agreements.

(h) The fee for a request for expedited
review of an agreement pursuant to
§535.605 is $151. This fee must be paid in
addition to the carrier agreement fil-
ing fee required by paragraph (g) of
this section.

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 10330, Mar. 3, 2005; 74 FR 50728, Oct. 1,
2009; 75 FR 29455, May 26, 2010; 81 FR 24705,
Apr. 27, 2016; 81 FR 59145, Aug. 29, 2016; 83 FR
50295, Oct. 5, 2018; 85 FR 72578, Nov. 13, 2020]

§535.402 Complete and definite agree-
ments.

An agreement filed under the Act
must be clear and definite in its terms,
must embody the complete, present un-
derstanding of the parties, and must
set forth the specific authorities and
conditions under which the parties to
the agreement will conduct their oper-
ations and regulate the relationships
among the agreement members, unless
those details are matters specifically
enumerated as exempt from the filing
requirements of this part.
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§535.403 Form of agreements.

The requirements of this section
apply to all agreements except marine
terminal agreements and assessment
agreements.

(a) Agreements shall be clearly and
legibly written. Agreements in a lan-
guage other than English shall be ac-
companied by an English translation.

(b) Every agreement shall include a
Title Page indicating:

(1) The full name of the agreement;

(2) Once assigned, the Commission-
assigned agreement number;

(3) If applicable, the expiration date
of the agreement; and

(4) The original effective date of the
agreement whenever the Title Page is
revised.

(c) Each agreement page (including
modifications and appendices) shall be
identified by printing the agreement
name (as shown on the agreement title
page) and, once assigned, the applica-
ble Commission-assigned agreement
number at the top of each page. For
agreement modifications, the appro-
priate amendment number for each
modification should also appear on the
page along with the basic agreement
number.

(d) Each agreement and/or modifica-
tion filed must be signed by an official
or authorized representative of each of
the parties and must indicate the type-
written full name of the signing party
and his or her position, including orga-
nizational affiliation. Faxed,
photocopied, or scanned signatures will
be accepted.

(e) Every agreement shall include a
Table of Contents indicating the loca-
tion of all agreement provisions.

[69 FR 64414, Nov. 4, 2004, as amended at 81
FR 24706, Apr. 27, 2016]

§535.404 Agreement provisions.

Generally, each agreement should:

(a) Indicate the full legal name of
each party, including any FMC-as-
signed agreement number associated
with that name, and the address of its
principal office (not the address of any
agent or representative not an em-
ployee of the participating party);

(b) State the ports or port ranges to
which the agreement applies as well as
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any inland points or areas to which it
also applies; and

(c) Specify, by organizational title,
the administrative and executive offi-
cials determined by the agreement par-
ties to be responsible for designated af-
fairs of the agreement and the respec-
tive duties and authorities delegated to
those officials. At a minimum, the
agreement should specify:

(1) The official(s) with authority to
file the agreement and any modifica-
tion thereto and to submit associated
supporting materials; and

(2) A statement as to any designated
U.S. representative of the agreement
required by this chapter.

§535.405 Organization of conference
agreements.

Each conference agreement shall:

(a) State that, at the request of any
member, the conference shall engage
the services of an independent neutral
body to fully police the obligations of
the conference and its members. The
agreement must include a description
of any such neutral body authority and
procedures related thereto.

(b) State affirmatively that the con-
ference parties shall not engage in con-
duct prohibited by sections 10(c)(1) or
10(c)(3) of the Act (46 U.S.C. 41105(1) or
41105(3)).

(c) Specify the procedures for con-
sultation with shippers and for han-
dling shippers’ requests and com-
plaints.

(d) Include provisions for independent
action in accordance with §535.801 of
this part.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]

§535.406 Modification of agreements.

The requirements of this section
apply to all agreements except marine
terminal agreements and assessment
agreements.

(a) Agreement modifications shall be
filed in accordance with the provisions
of §§535.401, 535.402, and 535.403.

(b) Agreement modifications shall be
made by reprinting the entire page on
which the matter being changed is pub-
lished (‘‘revised page’’). The revised
page shall indicate the consecutive de-
nomination of the revision (e.g., ‘‘lst
Revised Page 7). Additional material
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may be published on a new original
page. New original pages inserted be-
tween existing effective pages shall be
numbered with an alpha suffix (e.g., a
page inserted between page 7 and page
8 shall be numbered 7a).

(c) Each revised page shall be accom-
panied by a duplicate page, submitted
for illustrative purposes only, indi-
cating the language being modified in
the following manner:

(1) Language being deleted or super-
seded shall be struck through; and,

(2) New and initial or replacement
language shall immediately follow the
language being superseded and be un-
derlined.

(d) If a modification requires the re-
location of the provisions of the agree-
ment, such modification shall be ac-
companied by a revised Table of Con-
tents page that shall indicate the new
location of the provisions.

§535.407

(a) Upon a showing of good cause, the
Commission may waive the require-
ments of §§535.401, 535.403, 535.404,
535.405, and 535.406.

(b) Requests for such a waiver shall
be submitted in advance of the filing of
the agreement to which the requested
waiver would apply and shall state:

(1) The specific provisions from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief; and

(3) Why granting the requested waiv-
er will not substantially impair effec-
tive review of the agreement.

Application for waiver.

§535.408 Activities that may be con-
ducted without further filings.

(a) Agreements that arise from au-
thority of an effective agreement but
whose terms are not fully set forth in
the effective agreement to the extent
required by §535.402 are permitted
without further filing only if they:

(1) Are themselves exempt from the
filing requirements of this part (pursu-
ant to subpart C—Exemptions of this
part); or

(2) Are listed in paragraph (b) of this
section.

(b) Unless otherwise exempt in sub-
part C of this part, only the following
technical or operational matters of an
agreement’s affairs established pursu-

§535.408

ant to express enabling authority in an
agreement are considered part of the
effective agreement and do not require
further filing under section 5 of the Act
46 U.S.C. 40301(d)-(e), 40302-40303,
40305):

(1) Establishment of tariff rates,
rules and regulations and their joint
publication;

(2) The terms and conditions of space
allocation and slot sales, the proce-
dures for allocating space, the estab-
lishment of space charter rates, and
the terms and conditions of charter
parties;

(3) Stevedoring, terminal, and related
services including the operation of ton-
nage centers or other joint container
marshaling facilities;

(4) The following administrative mat-
ters:

(i) Scheduling of agreement meet-
ings;

(ii) Collection, collation and circula-
tion of data and reports from or to
members;

(iii) Procurement, maintenance, or
sharing of office facilities, furnishings,
equipment and supplies, the allocation
and assessment of costs thereof, or the
provisions for the administration and
management of such agreements by
duly appointed individuals;

(iv) Procedures for anticipating par-
ties’ space requirements;

(v) Maintenance of
records; and

(vi) Details as to the following mat-
ters as between parties to the agree-
ment: insurance, procedures for resolu-
tions of disputes relating to loss and/or
damage of cargo, and force majeure
clauses;

(56) The following operational mat-
ters:

(i) Port rotations and schedule ad-
justments; and

(ii) Changes in vessel size, number of
vessels, or vessel substitution or re-
placement, if the resulting change is
within a capacity range specified in the
agreement; and

(6) Neutral body policing (limited to
the description of neutral body author-
ity and procedures related thereto).

books and

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]
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Subpart E—Information Form
Requirements

§535.501 General requirements.

(a) Agreements and modifications to
agreements identified in §535.502 shall
be accompanied by an Information
Form containing information and data
on the agreement and the parties’ au-
thority under the agreement.

(b) Parties to an agreement subject
to this subpart shall complete and sub-
mit an original and five copies of the
Information Form at the time the
agreement is filed. A copy of the Form
in Microsoft Word and Excel format may
be downloaded from the Commission’s
home page at htitp:/www.fmec.gov, or a
paper copy of the Form may be ob-
tained from the Bureau of Trade Anal-
ysis. In lieu of submitting paper copies,
parties may complete and submit their
Information Form in the Commission’s
prescribed electronic format, either on
diskette or CD-ROM, or submit the In-
formation Form using the automated
agreement filing system in accordance
with the instructions found on the
Commission’s home page, hitp://
www.fme.gov.

(c) A complete response in accord-
ance with the instructions on the In-
formation Form shall be supplied to
each item. If a party to the agreement
is unable to supply a complete re-
sponse, that party shall provide either
estimated data (with an explanation of
why precise data are not available) or a
detailed statement of reasons for non-
compliance and the efforts made to ob-
tain the required information.

(d) Agreement parties may supple-
ment the Information Form with any
additional information or material to
assist the Commission’s review of an
agreement.

(e) The Information Form and any
additional information submitted in
conjunction with the filing of an agree-
ment shall not be disclosed by the
Commission except as provided in
§535.608.

[69 FR 64414, Nov. 4, 2004, as amended at 81
FR 24706, Apr. 27, 2016]
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§535.502 Agreements subject to the In-
formation Form requirements.

Agreements and modifications to
agreements between or among ocean
common carriers subject to this sub-
part are:

(a) All agreements identified in
§535.201(a), except for low market share
agreements identified in §535.311;

(b) Modifications to an agreement
that add any of the following authori-
ties:

(1) The discussion of, or agreement
upon, whether on a binding basis under
a common tariff or a non-binding basis,
any kind of rate or charge;

(2) The discussion of, or agreement
on, capacity rationalization;

(3) The establishment of a joint serv-
ice;

(4) The pooling or division of cargo
traffic, earnings, or revenues and/or
losses; or

(6) The discussion of, or agreement
on, any service contract matter; and

(c) Modifications that expand the ge-
ographic scope of an agreement con-
taining any authority identified in
§535.502(b).

§535.503 Information Form.

(a) The Information Form, with in-
structions, for agreements and modi-
fications to agreements subject to this
subpart, are set forth in sections I
through V of appendix A of this part.
The instructions should be read in con-
junction with the Act and this part.

(b) The Information Form shall apply
as follows:

(1) Sections I and V shall be com-
pleted by parties to all agreements
identified in §535.502;

(2) Section II shall be completed by
parties to agreements identified in
§535.502(a) that contain any of the fol-
lowing authorities: the charter or use
of vessel space in exchange for com-
pensation or services; or the rational-
ization of sailings or services relating
to a schedule of ports, the frequency of
vessel calls at ports, or the size and ca-
pacity of vessels for deployment. Such
authorities do not include the estab-
lishment of a joint service, nor capac-
ity rationalization;

(3) Section III shall be completed by
parties to agreements identified in
§535.502 that contain the authority to
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discuss or agree on capacity rational-
ization; and

(4) Section IV shall be completed by
parties to agreements identified in
§535.502 that contain any of the fol-
lowing authorities:

(i) The discussion of, or agreement
upon, whether on a binding basis under
a common tariff or a non-binding basis,
any kind of rate or charge;

(ii) The establishment of a joint serv-
ice;

(iii) The pooling or division of cargo
traffic, earnings, or revenues and/or
losses; or

(iv) The discussion of, or agreement
on, any service contract matter.

§535.504 Application for waiver.

(a) Upon a showing of good cause, the
Commission may waive any part of the
Information Form requirements in this
subpart.

(b) A request for such a waiver must
be submitted and approved by the Com-
mission in advance of the filing of the
Information Form to which the re-
quested waiver would apply. Requests
for a waiver shall be submitted in writ-
ing to the Director, Bureau of Trade
Analysis, Federal Maritime Commis-
sion, Washington, DC 20573-0001, and
shall state:

(1) The specific requirements from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief;

(3) Relevant trade and industry data
and information to substantiate and
support the special circumstances re-
quiring the requested relief;

(4) Why granting the requested waiv-
er will not substantially impair effec-
tive review of the agreement; and

(5) A description of the full member-
ship, geographic scope, and authority
of the agreement or the agreement
modification that is to be filed with
the Commission.

(c) The Commission may take into
account the presence or absence of
shipper complaints as well as the past
compliance of the agreement parties
with any reporting requirement under
this part in considering an application
for a waiver.

§535.603

Subpart F—Action on Agreements

§535.601 Preliminary review-rejection
of agreements.

(a) The Commission shall make a
preliminary review of each filed agree-
ment to determine whether the agree-
ment is in compliance with the re-
quirements of the Act and this part
and, where applicable, whether the ac-
companying Information Form is com-
plete or, where not complete, whether
the deficiency is adequately explained
or is excused by a waiver granted by
the Commission under §535.504.

(b)(1) The Commission shall reject
any agreement that fails to comply
substantially with the filing and Infor-
mation Form of the Act and this part.
The Commission shall notify the filing
party in writing of the reason for rejec-
tion of the agreement. The original fil-
ing, along with any supplemental infor-
mation or documents submitted, shall
be returned to the filing party.

(2) Should a rejected agreement be
refiled, the full 45-day waiting period
will apply to the refiled agreement.

§535.602 Federal Register notice.

(a) A notice of any filed agreement
will be transmitted to the FEDERAL
REGISTER within seven days of the date
of filing.

(b) The notice will include:

(1) A short title for the agreement;

(2) The identity of the parties to the
agreement and the filing party;

(3) The Federal Maritime Commis-
sion agreement number;

(4) A concise summary of the agree-
ment’s contents;

(5) A statement that the agreement
is available for inspection at the Com-
mission’s offices; and

(6) A request for comments, including
relevant information and documents,
regarding the agreement and the date
by which comments should be sub-
mitted in order to be most useful to
the Commission’s review of the agree-
ment.

[69 FR 64414, Nov. 4, 2004, as amended at 85
FR 9684, Feb. 20, 2020]
§535.603 Comment.

(a) Persons may file with the Sec-
retary written comments, including
relevant information and documents,
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regarding a filed agreement. Com-
menters may submit the comment by
email to secretary@fmc.gov or deliver to
Secretary, Federal Maritime Commis-
sion, 800 N Capitol St. NW, Wash-
ington, DC 20573-0001. The Commission
will treat such comments as confiden-
tial in accordance with §535.608.

(b) The filing of a comment does not
entitle a person to:

(1) A reply to the comment by the
Commission;

(2) The institution of any Commis-
sion or court proceeding;

(3) Discussion of the comment in any
Commission or court proceeding con-
cerning the filed agreement; or

(4) Participation in any proceeding
that may be instituted.

[69 FR 64414, Nov. 4, 2004, as amended at 85
FR 9684, Feb. 20, 2020]

§535.604 Waiting period.

(a) The waiting period before an
agreement becomes effective shall
commence on the date that an agree-
ment is filed with the Commission.

(b) Unless suspended by a request for
additional information or extended by
court order, the waiting period termi-
nates and an agreement becomes effec-
tive on the later of the 45th day after
the filing of the agreement with the
Commission or on the 30th day after
publication of notice of the filing in
the FEDERAL REGISTER.

(c) The waiting period is suspended
on the date when the Commission, ei-
ther orally or in writing, requests addi-
tional information or documentary ma-
terials pursuant to section 6(d) of the
Act (46 U.S.C. 40304(d)). A new 45-day
waiting period begins on the date of re-
ceipt of all the additional material re-
quested or of a statement of the rea-
sons for noncompliance, and the agree-
ment becomes effective in 45 days un-
less the waiting period is further ex-
tended by court order or the Commis-
sion grants expedited review.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009; 74 FR 65036, Dec. 9,
2009]

§535.605
view.

(a) Upon written request of the filing
party, the Commission may shorten
the waiting period. In support of a re-

Requests for expedited re-
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quest, the filing party should provide a
full explanation, with reference to spe-
cific facts and circumstances, of the
necessity for a shortened waiting pe-
riod. In reviewing requests, the Com-
mission will consider the parties’ needs
and the Commission’s ability to com-
plete its review of the agreement’s po-
tential impact. In no event, however,
may the period be shortened to less
than fourteen (14) days after the publi-
cation of the notice of the filing of the
agreement in the FEDERAL REGISTER.
When a request for expedited review is
denied, the normal 45-day waiting pe-
riod will apply. Requests for expedited
review will not be granted routinely
and will be granted only on a showing
of good cause. Good cause would in-
clude, but is not limited to, the im-
pending expiration of the agreement;
an operational urgency; Federal or
State imposed time limitations; or
other reasons that, in the Commis-
sion’s discretion, constitute grounds
for granting the request.

(b) A request for expedited review
will be considered for an agreement
whose 45-day waiting period has begun
anew after being stopped by a request
for additional information.

§535.606 Requests for additional infor-
mation.

(a) The Commission may request
from the filing party any additional in-
formation and documents necessary to
complete the statutory review required
by the Act. The request shall be made
prior to the expiration of the 45-day
waiting period. All responses to a re-
quest for additional information shall
be submitted to the Director, Bureau of
Trade Analysis, Federal Maritime
Commission, Washington, DC 20573.

(b) Where the Commission has made
a request for additional information,
the agreement’s effective date will be
45 days after receipt of the complete re-
sponse to the request for additional in-
formation. If all questions are not fully
answered or requested documents are
not supplied, the parties must include
a statement of reasons why questions
were not fully answered or documents
supplied. In the event all material is
not submitted, the agreement’s effec-
tive date will be 45 days after receipt of
both the documents and information
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which are submitted, if any, and the
statement indicating the reasons for
noncompliance. The Commission may,
upon notice to the Attorney General,
and pursuant to sections 6(i) and 6(k) of
the Act (46 U.S.C. 41307(c) and 41307(d)),
request the United States District
Court for the District of Columbia to
further extend the agreement’s effec-
tive date until there has been substan-
tial compliance.

(c) A request for additional informa-
tion may be made orally or in writing.
In the case of an oral request, a written
confirmation of the request shall be
mailed to the filing party within seven
days of the oral request.

(d) The Commission will publish a no-
tice in the FEDERAL REGISTER that it
has requested additional information
and serve that notice on any com-
menting parties. The notice will indi-
cate only that a request was made and
will not specify what information is
being sought. Interested parties will
have fifteen (15) days after publication
of the notice to file further comments
on the agreement.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]

§535.607 Failure to comply with re-
quests for additional information.

(a) A failure to comply with a request
for additional information results when
a person filing an agreement, or an of-
ficer, director, partner, agent, or em-
ployee thereof fails to substantially re-
spond to the request or does not file a
satisfactory statement of reasons for
noncompliance. An adequate response
is one which directly addresses the
Commission’s request. When a response
is not received by the Commission
within a specified time, failure to com-
ply will have occurred.

(b) The Commission may, pursuant to
section 6(i) of the Act (46 U.S.C.
41307(c)), request relief from the United
States District Court for the District
of Columbia when it considers that
there has been a failure to substan-
tially comply with a request for addi-
tional information. The Commission
may request that the court:

(1) Order compliance with the re-
quest;

§535.609

(2) Extend the review period until
there has been substantial compliance;
or

(3) Grant other equitable relief that
under the circumstances seems nec-
essary or appropriate.

(c) Where there has been a failure to
substantially comply, section 6(i)(2) of
the Act (46 U.S.C. 41307(c)(2)) provides
that the court shall extend the review
period until there has been substantial
compliance.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.608 Confidentiality of submitted
material.

(a) Except for an agreement filed
under 46 U.S.C. ch. 403, all information
and documents submitted to the Com-
mission by the filing party(ies) or third
parties regarding an agreement will be
exempt from disclosure under 5 U.S.C.
552. Included in this disclosure exemp-
tion is information provided in the In-
formation Form, voluntary submission
of additional information, reasons for
noncompliance, replies to requests for
additional information, and third-party
comments.

(b) Information that is confidential
pursuant to paragraph (a) of this sec-
tion may be disclosed, however, to the
extent:

(1) It is relevant to an administrative
or judicial action or proceeding; or

(2) It is disclosed to either body of
Congress or to a duly authorized com-
mittee or subcommittee of Congress.

(c) Parties may voluntarily disclose
or make information publicly avail-
able. If parties elect to disclose infor-
mation they shall promptly inform the
Commission.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009; 85 FR 9684, Feb. 20,
2020]

§535.609 Negotiations.

At any time after the filing of an
agreement and prior to the conclusion
of judicial injunctive proceedings, the
filing party or an authorized represent-
ative may submit additional factual or
legal support for an agreement or may
propose modifications of an agreement.
Such negotiations between Commis-
sion personnel and filing parties may
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continue during the pendency of in-
junctive proceedings. Shippers, other
government departments or agencies,
and other third parties may not par-
ticipate in these negotiations.

Subpart G—Reporting
Requirements

§535.701 General requirements.

(a) Parties to agreements identified
in §535.702(a) shall submit quarterly
Monitoring Reports on an ongoing
basis for as long as the agreement re-
mains in effect, containing information
and data on the agreement and the par-
ties’ authority under the agreement.

(b) Parties to agreements identified
in §535.704 are required to submit min-
utes of their meetings for as long as
their agreements remain in effect.

(c) If a joint service is a party to an
agreement that is subject to the re-
quirements of this subpart, the joint
service shall be treated as one member
of that agreement for purposes of that
agreement’s Monitoring Reports.

(d) Monitoring Reports and minutes
required to be filed by this subpart
should be submitted to: Director, Bu-
reau of Trade Analysis, Federal Mari-
time Commission, Washington, DC
20573-0001. A copy of the Monitoring
Report form in Microsoft Word and
Excel format may be downloaded from
the Commission’s home page at hitp:/
www.fme.gov, or a paper copy may be
obtained from the Bureau of Trade
Analysis. In lieu of submitting paper
copies, parties may complete and sub-
mit their Monitoring Reports in the
Commission’s prescribed electronic for-
mat, either on diskette or CD-ROM.

(e)(1) The regulations in this para-
graph (e) are stayed until further no-
tice.

(2) Reports and minutes required to
be filed by this subpart may be filed by
direct electronic transmission in lieu
of hard copy. Detailed information on
electronic transmission is available
from the Commission’s Bureau of
Trade Analysis. Certification and sig-
nature requirements of this subpart
can be met on electronic transmissions
through use of a pre-assigned Personal
Identification Number (PIN) obtained
from the Commission. PINs can be ob-
tained by submission by an official of
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the filing party of a statement to the
Commission agreeing that inclusion of
the PIN in the transmission con-
stitutes the signature of the official.
Only one PIN will be issued for each
agreement. Where a filing party has
more than one official authorized to
file minutes or reports, each additional
official must submit such a statement
countersigned by the principal official
of the filing party. Each filing official
will be issued a unique password. A PIN
or designation of authorized filing offi-
cials may be canceled or changed at
any time upon the written request of
the principal official of the filing
party. Direct electronic transmission
filings may be made at any time except
between the hours of 8:30 a.m. and 2
p.m. Bastern time on Commission busi-
ness days.

(f) Time for filing. Except as otherwise
instructed, Monitoring Reports shall be
filed within 75 days of the end of each
calendar quarter. Minutes of meetings
shall be filed within 21 days after the
meeting. Other documents shall be
filed within 15 days of the receipt of a
request for documents.

(g) A complete response in accord-
ance with the instructions on the Mon-
itoring Report shall be supplied to each
item. If a party to an agreement is un-
able to supply a complete response,
that party shall provide either esti-
mated data (with an explanation of
why precise data are not available) or a
detailed statement of reasons for non-
compliance and the efforts made to ob-
tain the required information.

(h) A Monitoring Report for a par-
ticular agreement may be supple-
mented with any other relevant infor-
mation or documentary material.

(i) Confidentiality. (1) The Monitoring
Reports, minutes, and any other addi-
tional information submitted by a par-
ticular agreement will be exempt from
disclosure under 5 U.S.C. 552, except to
the extent:

(i) It is relevant to an administrative
or judicial action or proceeding; or

(ii) It is disclosed to either body of
Congress or to a duly authorized com-
mittee or subcommittee of Congress.

(2) Parties may voluntarily disclose
or make Monitoring Reports, minutes
or any other additional information
publicly available. The Commission
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must be promptly informed of any such
voluntary disclosure.

(j) Monitoring Report or alternative
periodic reporting requirements in this
subpart shall not be construed to au-
thorize the exchange or use by or
among agreement members of informa-
tion required to be submitted.

EFFECTIVE DATE NOTE: At 69 FR 64414, Nov.
4, 2004, paragraph (e) of §535.701 was stayed
indefinitely.

§535.702 Agreements subject to Moni-
toring Report and alternative peri-
odic reporting requirements.

(a) Agreements subject to the Moni-
toring Report requirements of this sub-
part are:

(1) An agreement that contains the
authority to discuss or agree on capac-
ity rationalization; or

(2) Where the parties to an agreement
hold a combined market share, based
on cargo volume, of 35 percent or more
in the entire U.S. inbound or outbound
geographic scope of the agreement and
the agreement contains any of the fol-
lowing authorities:

(i) The discussion of, or agreement
upon, whether on a binding basis under
a common tariff or a non-binding basis,
any kind of rate or charge;

(ii) The establishment of a joint serv-
ice;

(iii) The pooling or division of cargo
traffic, earnings, or revenues and/or
losses; or

(iv) The discussion of, or agreement
on, any service contract matter.

(b) The determination of an agree-
ment’s reporting obligation under
§535.702(a)(2) in the first instance shall
be based on the market share data re-
ported on the agreement’s Information
Form pursuant to §535.503. Thereafter,
at the beginning of each calendar year,
the Bureau of Trade Analysis will no-
tify the agreement parties of any
changes in its reporting requirements
based on market share data reported
on the agreement’s quarterly Moni-
toring Report for the previous second
quarter (April-June).

(c) The Commission may require, as
necessary, that the parties to an agree-
ment with market share below the 35
percent threshold, as identified and de-
fined in §535.702(a)(2), submit Moni-
toring Reports pursuant to §535.703.

§535.703

(d) In addition to or instead of the
Monitoring Report in §535.703, the
Commission may prescribe, as nec-
essary, alternative periodic reporting
requirements for parties to any agree-
ment identified in §535.201.

§535.703 Monitoring Report form.

(a) For agreements subject to the
Monitoring Report requirements in
§535.702(a), the Monitoring Report
form, with instructions, is set forth in
sections I through III of appendix B of
this part. The instructions should be
read in conjunction with the Act and
this part.

(b) The Monitoring
apply as follows:

(1) Section I shall be completed by
parties to agreements identified in
§535.702(a)(1);

(2) Section II shall be completed by
parties to agreements identified in
§535.702(a)(2); and

(3) Section III shall be completed by
parties to all agreements identified in
§535.702(a).

(¢c) In accordance with the require-
ments and instructions in appendix B
of this part, parties to an agreement
subject to part 2(C) of section I of the
Monitoring Report shall submit a nar-
rative statement on any significant re-
ductions in vessel capacity that the
parties will implement under the
agreement. The term ‘‘a significant re-
duction” is defined in appendix B. The
narrative statement shall be submitted
to the Director, Bureau of Trade Anal-
ysis, no later than 15 days after a sig-
nificant reduction in vessel capacity
has been agreed upon by the parties
but prior to the implementation of the
actual reduction under the agreement.

(d)(1) The Commission may require,
in its discretion, that the information
on the top agreement commodities in
part 4 of section II of the Monitoring
Report be reported on a sub-trade
basis, as defined in appendix B of this
part, rather than on an agreement-wide
basis. When commodity sub-trade in-
formation is required under this sec-
tion, the Commission shall notify the
parties to the agreement.

(2) For purposes of §535.703(d)(1), the
top agreement commodities shall mean
the top 10 liner commodities (including

Report shall
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commodities not subject to tariff pub-
lication) carried by all the agreement
parties in each sub-trade within the ge-
ographic scope of the agreement during
the calendar quarter. Where the agree-
ment covers both U.S. inbound and
outbound liner movements, inbound
and outbound sub-trades shall be stat-
ed separately. All other instructions,
definitions, and terms shall apply as
specified and required in appendix B of
this part.

§535.704 Filing of minutes.

(a) Agreements required to file minutes.
(1) This section applies to agreements
authorized to engage in any of the fol-
lowing activities: discussion or estab-
lishment of any type of rates or
charges, whether in tariffs or service
contracts; pooling or apportionment of
cargo traffic; discussion of revenues,
losses, or earnings; or discussion or
agreement on service contract matters,
including the establishment of vol-
untary service contract guidelines.

(2) Bach agreement to which this sec-
tion applies shall file with the Commis-
sion, through a designated official,
minutes of all meetings defined in
paragraph (b) of this section, except as
provided in paragraph (d) of this sec-
tion.

(b) Meetings. For purposes of this sub-
part, the term meeting shall include all
discussions at which any agreement is
reached among any number of the par-
ties to an agreement relating to the
business of the agreement, and all
other discussions among three or more
members of the agreement (or all mem-
bers if fewer than three) relating to the
business of the agreement. This in-
cludes, but is not limited to, meetings
of the members’ agents, principals,
owners, officers, employees, represent-
atives, committees, or subcommittees,
and communications among members
facilitated by agreement officials. Dis-
cussions conducted by telephone, elec-
tronic device, or other means are in-
cluded.

(c) Content of minutes. Minutes shall
include the following:

(1) The date, time, and place of the
meeting;

(2) A list of participants and compa-
nies represented;
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(3) A description of discussions de-
tailed enough so that a non-participant
reading the minutes could reasonably
gain a clear understanding of the na-
ture and extent of the discussions and,
where applicable, any decisions
reached. Such description need not dis-
close the identity of the parties that
participated in the discussion or the
votes taken; and

(4) Any report, circular, notice, sta-
tistical compilation, analytical study,
survey, or other work distributed, dis-
cussed, or exchanged at the meeting,
whether presented by oral, written,
electronic, or other means. Where the
aforementioned materials are reason-
ably available to the public, a citation
to the work or relevant part thereof is
acceptable in lieu of the actual work.
Any documents submitted to the Com-
mission pursuant to this section need
not disclose the identity of the party
or parties that circulated the docu-
ment at the meeting.

(d) Exemption. For parties to agree-
ments subject to this section, the fol-
lowing exemptions shall apply:

(1) Minutes of meetings between par-
ties are not required to reflect discus-
sions of matters set forth in
§535.408(0)(2), (0)(3), (b)(4)(iil), (b)(4)(iv),
) (v), and (b)()(vi);

(2) Minutes of meetings between par-
ties are not required to reflect discus-
sion of matters set forth in
§535.408(b)(5) to the extent that such
discussions involve minor operational
matters that have little or no impact
on the frequency of vessel calls at ports
or the amount of vessel capacity of-
fered by the parties in the geographic
scope of the agreement; and

(3) Minutes of meetings between par-
ties are not required to reflect discus-
sions of or actions taken with regard to
rates that, if adopted, would be re-
quired to be published in an appro-
priate tariff. This exemption does not
apply to discussions concerning general
rate policy, general rate changes, the
opening or closing of rates, service con-
tracts, or time/volume rates.

(e) Serial numbers. Each set of min-
utes filed with the Commission shall
include the agreement name and FMC
number and a unique identification
number indicating the sequence in
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which the meeting took place during
the calendar year.

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 20303, Apr. 19, 2005]

§535.705 Application for waiver.

(a) Upon a showing of good cause, the
Commission may waive any require-
ment of this subpart.

(b) A request for such a waiver must
be submitted and approved by the Com-
mission in advance of the filing of the
Monitoring Report or minutes to which
the requested waiver would apply. Re-
quests for a waiver shall be submitted
in writing to the Director, Bureau of
Trade Analysis, Federal Maritime
Commission, Washington, DC 20573-
0001, and shall state and provide the
following:

(1) The specific requirements from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief;

(3) Relevant trade and industry data
and information to substantiate and
support the special circumstances re-
quiring the requested relief; and

(4) Why granting the requested waiv-
er will not substantially impair effec-
tive monitoring of the agreement.

(c) The Commission may take into
account the presence or absence of
shipper complaints as well as the past
compliance of the agreement parties
with any reporting requirement under
this part in considering an application
for a waiver.

Subpart H—Mandatory and
Prohibited Provisions

§535.801 Independent action.

(a) Each conference agreement shall
specify the independent action (‘‘IA”)
procedures of the conference, which
shall provide that any conference
member may take independent action
on any rate or service item upon not
more than 5 calendar days’ notice to
the conference and shall otherwise be
in conformance with section 5(b)(8) of
the Act (46 U.S.C. 40303(b)(8)).

(b)(1) Each conference agreement
that provides for a period of notice for
independent action shall establish a
fixed or maximum period of notice to
the conference. A conference agree-

§535.801

ment shall not require or permit a con-
ference member to give more than 5
calendar days’ notice to the con-
ference, except that in the case of a
new or increased rate the notice period
shall conform to the tariff publication
requirements of this chapter.

(2) A conference agreement shall not
prescribe notice periods for adopting,
withdrawing, postponing, canceling, or
taking other similar actions on inde-
pendent actions.

(c) Each conference agreement shall
indicate the conference official, single
designated representative, or con-
ference office to which notice of inde-
pendent action is to be provided. A con-
ference agreement shall not require no-
tice of independent action to be given
by the proposing member to the other
parties to the agreement.

(d) A conference agreement shall not
require a member who proposes inde-
pendent action to attend a conference
meeting, to submit any further infor-
mation other than that necessary to
accomplish the publication of the inde-
pendent tariff item, or to comply with
any other procedure for the purpose of
explaining, justifying, or compro-
mising the proposed independent ac-
tion.

(e) A conference agreement shall
specify that any new rate or service
item proposed by a member under inde-
pendent action (except for exempt com-
modities not published in the con-
ference tariff) shall be included by the
conference in its tariff for use by that
member effective no later than 5 cal-
endar days after receipt of the notice
and by any other member that notifies
the conference that it elects to adopt
the independent rate or service item on
or after its effective date.

(f)(1) As it pertains to this part,
“adopt’” means the assumption in iden-
tical form of an originating member’s
independent action rate or service
item, or a particular portion of such a
rate or service item. If a carrier adopts
an IA at a lower rate than the con-
ference rate when there is less than 30
days remaining on the original IA, the
adopted IA should be made to expire 30
days after its effectiveness to comply
with the statutory 30-day notice re-
quirement. In the case of an inde-
pendent action time/volume rate (‘‘TA
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TVR”), the dates of the adopting IA
may vary from the dates of the original
IA, so long as the duration of the
adopting IA is the same as that of the
originating IA. Furthermore, no term
other than ‘‘adopt” (e.g., ‘‘follow,”
“match’) can be used to describe the
action of assuming as one’s own an ini-
tiating carrier’s IA. Additionally, if a
party to an agreement chooses to take
on an IA of another party, but alters it,
such action is considered a new IA and
must be published pursuant to the IA
publication and notice provisions of
the applicable agreement.

(2) An TA TVR published by a mem-
ber of a ratemaking agreement may be
adopted by another member of the
agreement, provided that the adopting
member takes on the original IA TVR
in its entirety without change to any
aspect of the original rate offering (ex-
cept beginning and ending dates in the
time period) (i.e., a separate TVR with
a separate volume of cargo but for the
same duration). Any subsequent IA
TVR offering that results in a change
in any aspect of the original IA TVR,
other than the name of the offering
carrier or the beginning date of the
adopting IA TVR, is a new independent
action and shall be processed in accord-
ance with the provisions of the applica-
ble agreement. The adoption proce-
dures discussed above do not authorize
the participation by an adopting car-
rier in the cargo volume of the origi-
nating carrier’s IA TVR. Member lines
may publish and participate in joint TA
TVRs, if permitted to do so under the
terms of their agreement; however, no
carrier may participate in an IA TVR
already published by another carrier.

(g) A conference agreement shall not
require or permit individual member
lines to be assessed on a per carrier
usage basis the costs and/or adminis-
trative expenses incurred by the agree-
ment in processing independent action
filings.

(h) A conference agreement may not
permit the conference to unilaterally
designate an expiration date for an
independent action taken by a member
line. The right to determine the dura-
tion of an IA remains with the member
line, and a member line must be given
the opportunity to designate whatever
duration it chooses for its IA, regard-
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less if the duration is for a specified pe-
riod or open ended. Only in instances
where a member line gives its consent
to the conference, or where a member
line freely elects not to provide for the
duration of its IA after having been
given the opportunity, can the con-
ference designate an expiration date
for the member line’s IA.

(i) Any new conference agreement or
any modification to an existing con-
ference agreement that does not com-
ply with the requirements of this sec-
tion shall be rejected pursuant to
§535.601 of this part.

(j) If ratemaking is by sections with-
in a conference, then any notice to the
conference required by §535.801 may be
made to the particular ratemaking sec-
tion.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.802

(a) Ocean common carrier agree-
ments may not prohibit or restrict a
member or members of the agreement
from engaging in negotiations for serv-
ice contracts with one or more ship-
pers.

(b) Ocean common carrier agree-
ments may not require a member or
members of the agreement to disclose a
negotiation on a service contract, or
the terms and conditions of a service
contract, other than those terms or
conditions required by section 8(c)(3) of
the Act (46 U.S.C. 40502(d)).

(c) Ocean common carrier agree-
ments may not adopt mandatory rules
or requirements affecting the right of
an agreement member or agreement
members to negotiate or enter into
service contracts.

(d) An agreement may provide au-
thority to adopt voluntary guidelines
relating to the terms and procedures of
an agreement member’s or agreement
members’ service contracts if the
guidelines explicitly state the right of
the members of the agreement not to
follow these guidelines.

(e) Voluntary guidelines shall be sub-
mitted to the Director, Bureau of
Trade Analysis, Federal Maritime
Commission, Washington, DC 20573-
0001. Voluntary guidelines shall be kept
confidential in accordance with §535.608

Service contracts.
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of this part. Use of voluntary guide-
lines prior to their submission is pro-
hibited.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.803 Ocean freight forwarder com-
pensation.

No conference or group of two or
more ocean common carriers may:

(a) Deny to any member of such con-
ference or group the right, upon notice
of not more than 5 calendar days, to
take independent action on any level of
compensation paid to an ocean freight
forwarder; or

(b) Agree to limit the payment of
compensation to an ocean freight for-
warder to less than 1.25 percent of the
aggregate of all rates and charges ap-
plicable under the tariff assessed
against the cargo on which the for-
warding services are provided.

Subpart [—Penalties

§535.901 Failure to file.

Any person operating under an agree-
ment, involving activities subject to
the Act pursuant to sections 4 and 5(a)
of the Act (46 U.S.C. 40301(a)-(c) and
40302) and this part and not exempted
pursuant to section 16 of the Act (46
U.S.C. 40103) or excluded from filing by
the Act, that has not been filed and
that has not become effective pursuant
to the Act and this part is in violation
of the Act and this part and is subject
to the civil penalties set forth in sec-
tion 13(a) of the Act (46 U.S.C. 41107).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.902

Knowing falsification of any report
required by the Act or this part, in-
cluding knowing falsification of any
item in any applicable agreement in-
formation and/or reporting require-
ments pursuant to subparts E and G of
this part, is a violation of the rules of
this part and is subject to the civil pen-
alties set forth in section 13(a) of the
Act (46 U.S.C. 41107) and may be subject
to the criminal penalties provided for
in 18 U.S.C. 1001.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50730, Oct. 1, 2009]

Falsification of reports.
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Subpart J—Paperwork Reduction

§535.991 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

This section displays the control
number assigned to information collec-
tion requirements of the Commission
in this part by the Office of Manage-
ment and Budget pursuant to the Pa-
perwork Reduction Act of 1995, Pub. L.
104-13. The Commission intends that
this section comply with the require-
ments of section 3507(a)(3) of the Paper-
work Reduction Act, which requires
that agencies display a current control
number assigned by the Director of the
Office of Management and Budget
(OMB) for each agency information col-
lection requirement in the following
table:

. Current OMB
Section control No.
535.101 through 535.902 .........cccccciiiiiininens 3072-0045

APPENDIX A TO PART 535—INFORMATION
FORM AND INSTRUCTIONS

INFORMATION FORM INSTRUCTIONS

1. All agreements and modifications to
agreements between or among ocean com-
mon carriers identified in 46 CFR 535.502
must be accompanied by a completed Infor-
mation Form to the full extent required in
sections I through V of this Form. Sections
I and V must be completed by all such agree-
ments. In addition, sections II, III and IV
must be completed, as applicable, in accord-
ance with the authority contained in each
agreement. Where an agreement containing
multiple authorities is subject to duplicate
reporting requirements in the various sec-
tions of this Form, the parties may provide
only one response so long as the reporting
requirements within each section are fully
addressed. The Information Form specifies
the data and information which must be re-
ported for each section and the format in
which it must be provided. If a party to an
agreement is unable to supply a complete re-
sponse to any item of this Form, that party
shall provide either estimated data (with an
explanation of why precise data are not
available) or a detailed statement of reasons
for noncompliance and the efforts made to
obtain the required information. For pur-
poses of this Form, if one of the agreement
signatories is a joint service operating under
an effective agreement, that signatory shall
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respond to the Form as a single agreement
party.

2. For clarification of the agreement ter-
minology used in this Form, the parties may
refer to the definitions provided in 46 CFR
535.104. In addition, the following definitions
shall apply for purposes of this Form: liner
movement means the carriage of liner cargo
by liner operators; liner cargo means cargo
carried on liner vessels in a liner service;
liner operator means a vessel-operating com-
mon carrier engaged in liner service; liner
vessel means a vessel used in a liner service;
liner service means a definite, advertised
schedule of sailings at regular intervals; and
TEU means a unit of measurement equiva-
lent to one 20-foot shipping container. Fur-
ther, when used in this Form, the terms
‘“‘entire geographic scope of the agreement”
or ‘‘agreement-wide’’ refer to the combined
U.S. inbound trade and/or the combined U.S.
outbound trade as such trades apply to the
geographic scope of the agreement, as op-
posed to the term ‘‘sub-trade,”” which is de-
fined for reporting purposes as the scope of
all liner movements between each U.S. port
range and each foreign country within the
scope of the agreement. Whether required on
a combined trade basis or a sub-trade basis,
the U.S. inbound trade (or sub-trades) and
the U.S. outbound trade (or sub-trades) shall
always be stated separately.

SECTION I

Section I applies to all agreements identi-
fied in 46 CFR 535.502. Parties to such agree-
ments must complete parts 1 through 4 of
this section. The authorities listed in part 4
of this section do not necessarily include all
of the authorities that must be set forth in
an agreement filed under the Act. The spe-
cific authorities between the parties to an
agreement, however, must be set forth,
clearly and completely, in a filed agreement
in accordance with 46 CFR 535.402.

Part 1

State the full name of the agreement.

Part 2

Provide a narrative statement describing
the specific purpose(s) of the agreement per-
taining to the parties’ business activities as
ocean common carriers in the foreign com-
merce of the United States, and the commer-
cial or other relevant circumstances within
the geographic scope of the agreement that
led the parties to enter into the agreement.

Part 3

List all effective agreements that cover all
or part of the geographic scope of this agree-
ment, and whose parties include one or more
of the parties to this agreement.

46 CFR Ch. IV (10-1-22 Edition)

Part 4(A)

Identify whether the agreement authorizes
the parties to discuss, or agree upon, wheth-
er on a binding basis under a common tariff
or a non-binding basis, any kind of rate or
charge.

Part 4(B)

Identify whether the agreement authorizes
the parties to establish a joint service.

Part 4(C)

Identify whether the agreement authorizes
the parties to pool cargo traffic or revenues.

Part 4(D)

Identify whether the agreement authorizes
the parties to discuss, or agree on, any serv-
ice contract matter.

Part 4(E)

Identify whether the agreement authorizes
the parties to discuss or agree on capacity
rationalization as defined in 46 CFR
535.104(e).

Part 4(F)

Identify whether the agreement contains
provisions that place conditions or restric-
tions on the parties’ agreement participa-
tion, and/or use or offering of competing
services within the geographic scope of the
agreement.

Part 4(G)

Identify whether the agreement authorizes
the parties to charter or use vessel space in
exchange for compensation or services. This
authority does not include capacity rational-
ization as referred to in part 4(E) of this sec-
tion.

Part 4(H)

Identify whether the agreement authorizes
the parties to rationalize sailings or services
relating to a schedule of ports, the frequency
of vessel calls at ports, or the size and capac-
ity of vessels for deployment. This authority
does not include the establishment of a joint
service or capacity rationalization as re-
ferred to in parts 4(B) and 4(E) of this sec-
tion.

SECTION IT

Section II applies to agreements identified
in 46 CFR 535.502(a) that contain any of the
following authorities: a) the charter or use of
vessel space in exchange for compensation or
services; or b) the rationalization of sailings
or services relating to a schedule of ports,
the frequency of vessel calls at ports, or the
size and capacity of vessels for deployment.
Such authorities do not include the estab-
lishment of a ‘‘joint service,” nor ‘‘capacity
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rationalization” as these terms are defined
in 46 CFR 535.104 (0) and (e). Parties to agree-
ments identified in this section must com-
plete all items in part 1.

Part 1(A)

For the most recent 12-month period for
which complete data are available, provide
the number of vessel calls each party made
at each port for its liner services that would
be covered by the agreement within the en-
tire geographic scope of the agreement.

Part 1(B)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned to
be implemented when the agreement goes
into effect, in the number of vessel calls at a
port for the parties’ liner services that would
be covered by the agreement within the en-
tire geographic scope of the agreement. Spe-
cifically, explain the nature of the signifi-
cant change and its effect on the frequency
of vessel calls at the port for the liner serv-
ice that would be subject to the change. For
purposes of this part, a significant change re-
fers to an increase or a decrease in the num-
ber of vessel calls at a port for a fixed, sea-
sonally planned, or indefinite period of time.
A significant change excludes an incidental
or temporary alteration in the number of
vessel calls at a port, or an operational
change in vessel calls that would have little
or no impact on the number of vessel calls at
a port. If no significant change is anticipated
or planned, it shall be noted with the term
‘“‘none’ in response to part 1(B) of this sec-
tion.

SECTION III

Section III applies to agreements identi-
fied in 46 CFR 535.502 that contain the au-
thority to discuss or agree on capacity ra-
tionalization as defined in 46 CFR 535.104(e).
Parties to such agreements must complete
parts 1 and 2 of this section.

Part 1(A)

1. For the most recent calendar quarter for
which complete data are available, provide
the amount of vessel capacity for each party
for each of its liner services that would be
covered by the agreement within the entire
geographic scope of the agreement, stated
separately for the U.S. inbound and out-
bound trades as applicable to the geographic
scope of the agreement. For purposes of this
Form, vessel capacity means a party’s total
commercial liner space on line-haul vessels,
whether operated by it or other parties from
whom space is obtained, sailing to and/or
from the continent of North America for
each of its liner services that would be cov-
ered by the agreement.

2. When 50 percent or more of the total
liner cargo carried by all the parties in the
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geographic scope of the agreement during
the calendar quarter was containerized, the
amount(s) of vessel capacity for each party
shall be reported in TEUs. When 50 percent
or more of the total liner cargo carried by all
the parties in the geographic scope of the
agreement during the calendar quarter was
non-containerized, the amount(s) of vessel
capacity for each party shall be reported in
non-containerized units of measurement.
The unit of measurement used in calculating
the amounts of non-containerized vessel ca-
pacity must be specified clearly and consist-
ently applied.

Part 1(B)

Provide the percentage of vessel capacity
utilization for each party for each of its liner
services that would be covered by the agree-
ment within the entire geographic scope of
the agreement, corresponding to the figures
and time period used in part 1(A) of this sec-
tion, stated separately for the U.S. inbound
and outbound trades as applicable to the geo-
graphic scope of the agreement. For purposes
of this Form, the percentage of vessel capac-
ity utilization means a party’s total volume
of liner cargo, for each of its liner services
that would be covered by the agreement, car-
ried on any vessel space counted under part
1(A) of this section, divided by its total ves-
sel capacity as defined and derived in part
1(A) of this section, which quotient is multi-
plied by 100.

Part 1(C)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned to
be implemented when the agreement goes
into effect, in the amounts of vessel capacity
for the parties’ liner services that would be
covered by the agreement within the entire
geographic scope of the agreement. Specifi-
cally, explain the nature of and the reasons
for the significant change and its effects on
the liner service and the total amount of ves-
sel capacity for such service that would be
subject to the change. For purposes of this
part, a significant change refers to the re-
moval from or addition to a liner service of
vessels or vessel space for a fixed, seasonally
planned, or indefinite period of time. A sig-
nificant change excludes instances when ves-
sels may be temporarily repositioned or
shifted from one service to another, or when
vessel space may be temporarily altered, or
when vessels are removed from a liner serv-
ice and vessels of similar capacity are sub-
stituted. It also excludes operational
changes in vessels or vessel space that would
have little or no impact on the amount of
vessel capacity offered in a liner service or a
trade. If no significant change is anticipated
or planned, it shall be noted with the term
‘‘none’ in response to part 1(C) of this sec-
tion.
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Part 2(A)

For the most recent 12-month period for
which complete data are available, provide
the number of vessel calls each party made
at each port for its liner services that would
be covered by the agreement within the en-
tire geographic scope of the agreement.

Part 2(B)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned to
be implemented when the agreement goes
into effect, in the number of vessel calls at a
port for the parties’ liner services that would
be covered by the agreement within the en-
tire geographic scope of the agreement. Spe-
cifically, explain the nature of the signifi-
cant change and its effect on the frequency
of vessel calls at the port for the liner serv-
ice that would be subject to the change. For
purposes of this part, a significant change re-
fers to an increase or a decrease in the num-
ber of vessel calls at a port for a fixed, sea-
sonally planned, or indefinite period of time.
A significant change excludes an incidental
or temporary alteration in the number of
vessel calls at a port, or an operational
change in vessel calls that would have little
or no impact on the number of vessel calls at
a port. If no significant change is anticipated
or planned, it shall be noted with the term
‘“‘none”” in response to part 2(B) of this sec-
tion.

SECTION IV

Section IV applies to agreements identified
in 46 CFR 535.502 that contain any of the fol-
lowing authorities: a) the discussion of, or
agreement upon, whether on a binding basis
under a common tariff or a non-binding
basis, any kind of rate or charge; b) the es-
tablishment of a joint service; c) the pooling
or division of cargo traffic, earnings, or reve-
nues and/or losses; or d) the discussion of, or
agreement on, any service contract matter.
Parties to such agreements must complete
parts 1 through 5 of this section.

Part 1

1. For the most recent calendar quarter for
which complete data are available, provide
the market shares of all liner operators for
the entire geographic scope of the agreement
and in each sub-trade within the scope of the
agreement. A joint service shall be treated
as a single liner operator, whether it is an
agreement line or a non-agreement line.
Sub-trade is defined as the scope of all liner
movements between each U.S. port range
within the scope of the agreement and each
foreign country within the scope of the
agreement. Where the agreement covers both
U.S. inbound and outbound liner movements,
inbound and outbound market shares shall
be shown separately.

2. U.S. port ranges are defined as follows:

46 CFR Ch. IV (10-1-22 Edition)

a. Atlantic and Gulf—Includes ports along
the eastern seaboard and the Gulf of Mexico
from the northern boundary of Maine to
Brownsville, Texas. Also includes all ports
bordering upon the Great Lakes and their
connecting waterways, all ports in the State
of New York on the St. Lawrence River, and
all ports in Puerto Rico and the U.S. Virgin
Islands.

b. Pacific—Includes all ports in the States
of Alaska, Hawaii, California, Oregon, and
Washington. Also includes all ports in Guam,
American Samoa, Northern Marianas, John-
ston Island, Midway Island, and Wake Island.

3. An application may be filed for a waiver
of the definition of ‘‘sub-trade’ under the
procedures described in 46 CFR 535.504. In
any such application, the burden shall be on
the parties to show that their marketing and
pricing practices have been done by ascer-
tainable multi-country regions rather than
by individual countries or, in the case of the
United States, by broader areas than the
port ranges defined herein. The parties must
further show that, though operating individ-
ually, they were nevertheless applying essen-
tially similar regional practices.

4. The formula for calculating market
share in the entire agreement scope or in a
sub-trade is as follows: The total amount of
liner cargo carried on each liner operator’s
liner vessels in the entire agreement scope or
in the sub-trade during the most recent cal-
endar quarter for which complete data are
available, divided by the total liner move-
ments in the entire agreement scope or in
the sub-trade during the same calendar quar-
ter, which quotient is multiplied by 100. The
calendar quarter used must be clearly identi-
fied. The market shares held by non-agree-
ment lines as well as by agreement lines
must be provided, stated separately in the
format indicated.

5. If 50 percent or more of the total liner
cargo carried by the parties in the entire
agreement scope during the calendar quarter
was containerized, only containerized liner
movements (measured in TEUs) must be used
for determining market share. If 50 percent
or more of the total liner cargo carried by
the parties was non-containerized, only non-
containerized liner movements must be used
for determining market share. The unit of
measurement used in calculating amounts of
non-containerized cargo must be specified
clearly and applied consistently.

Part 2

1. For each party that served all or any
part of the geographic scope of the agree-
ment during all or any part of the most re-
cent 12-month period for which complete
data are available, provide each party’s total
liner revenues within the geographic scope,
total liner cargo carried within the geo-
graphic scope, and average revenue. For pur-
poses of this Form, total liner revenues
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means the total revenues, in U.S. dollars, of
each party corresponding to its total cargo
carried for its liner services that would fall
under the agreement, inclusive of all ocean
freight charges, whether assessed on a port-
to-port basis or a through intermodal basis;
accessorial charges; surcharges; and charges
for inland cargo carriage. Average revenue
shall be calculated as the quotient of each
party’s total liner revenues within the geo-
graphic scope divided by its total cargo car-
ried within the geographic scope.

2. When 50 percent or more of the total
liner cargo carried by all the parties in the
geographic scope of the agreement during
the 12-month period was containerized, each
party shall report only its total carryings of
containerized liner cargo (measured in
TEUs) within the geographic scope, total
revenues generated by its carriage of con-
tainerized liner cargo, and average revenue
per TEU. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-
ing the 12-month period was non-container-
ized, each party shall report only its total
carryings of non-containerized liner cargo
(specifying the unit of measurement used),
total revenues generated by its carriage of
non-containerized liner cargo, and average
revenue per unit of measurement. When the
agreement covers both U.S. inbound and out-
bound liner movements, inbound and out-
bound data shall be stated separately.

Part 3(A)

For the same 12-month period used in part
2 of this section, provide a list, for the entire
geographic scope of the agreement, of the
top 10 liner commodities (including commod-
ities not subject to tariff publication) car-
ried by all the parties for their liner services
that would fall under the agreement. For
purposes of this Form, commodities shall be
identified at the 4-digit level of customarily
used commodity coding schedules. When 50
percent or more of the total liner cargo car-
ried by all the parties in the geographic
scope of the agreement during the 12-month
period was containerized, this list shall in-
clude only containerized commodities. When
50 percent or more of the total liner cargo
carried by all the parties in the geographic
scope of the agreement during the 12-month
period was non-containerized, this list shall
include only non-containerized commodities.
When the agreement covers both U.S. in-
bound and outbound liner movements, in-
bound and outbound data shall be stated sep-
arately.

Part 3(B)

Provide the cargo volume and revenue re-
sults for each party for each of the major
commodities listed in part 3(A) of this sec-
tion, corresponding to the same 12-month pe-
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riod and unit of measurement used. For pur-
poses of this Form, revenue results means
the revenues, in U.S. dollars, earned by each
party on the cargo volume of each major
commodity listed in part 3(A) of this section,
inclusive of all ocean freight charges, wheth-
er assessed on a port-to-port basis or a
through intermodal basis; accessorial
charges; surcharges; and charges for inland
cargo carriage. If a party has no cargo vol-
ume and revenue results for a commodity
listed in part 3(A) of this section, it shall be
noted by using a zero for that party in re-
sponse to part 3(B) of this section.

Part 4(A)

For the same calendar quarter used in part
1 of this section, provide the amount of ves-
sel capacity for each party for each of its
liner services that would fall under the
agreement within the entire geographic
scope of the agreement, stated separately for
the U.S. inbound and outbound trades as ap-
plicable to the geographic scope of the agree-
ment. For purposes of this Form, vessel ca-
pacity means a party’s total commercial
liner space on line-haul vessels, whether op-
erated by it or other parties from whom
space is obtained, sailing to and/or from the
continent of North America for each of its
liner services that would fall under the
agreement. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-
ing the calendar quarter was containerized,
the amount(s) of vessel capacity for each
party shall be reported in TEUs. When 50
percent or more of the total liner cargo car-
ried by all the parties in the geographic
scope of the agreement during the calendar
quarter was non-containerized, the
amount(s) of vessel capacity for each party
shall be reported in non-containerized units
of measurement. The unit of measurement
used in calculating the amounts of non-con-
tainerized vessel capacity must be specified
clearly and consistently applied.

Part 4(B)

Provide the percentage of vessel capacity
utilization for each party for each of its liner
services that would fall under the agreement
within the entire geographic scope of the
agreement, corresponding to the figures and
time period used in part 4(A) of this section,
stated separately for the U.S. inbound and
outbound trades as applicable to the geo-
graphic scope of the agreement. For purposes
of this Form, the percentage of vessel capac-
ity utilization means a party’s total volume
of liner cargo, for each of its liner services
that would fall under the agreement, carried
on any vessel space counted under part 4(A)
of this section, divided by its total vessel ca-
pacity as defined and derived in part 4(A) of
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this section, which quotient is multiplied by
100.

Part 4(C)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned for
when the agreement goes into effect, in the
amounts of vessel capacity for the parties’
liner services that would fall under the
agreement within the entire geographic
scope of the agreement. Specifically, explain
the nature of and reasons for the significant
change and its effects on the liner service
and the total amount of vessel capacity for
such service that would be subject to the
change. For purposes of this part, a signifi-
cant change refers to the removal from or
addition to a liner service of vessels or vessel
space for a fixed, seasonally planned, or in-
definite period of time. A significant change
excludes instances when vessels may be tem-
porarily repositioned or shifted from one
service to another, or when vessel space may
be temporarily altered, or when vessels are
removed from a liner service and vessels of
similar capacity are substituted. It also ex-
cludes operational changes in vessels or ves-
sel space that would have little or no impact
on the amount of vessel capacity offered in a
liner service or a trade. If no significant
change is anticipated or planned, it shall be
noted with the term ‘“‘none’ in response to
part 4(C) of this section.

Part 5(A)

For the same 12-month period used in parts
2 and 3 of this section, provide the number of
vessel calls each party made at each port for
its liner services that would fall under the
agreement within the entire geographic
scope of the agreement.

Part 5(B)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned for
when the agreement goes into effect, in the
number of vessel calls at a port for the par-
ties’ liner services that would fall under the
agreement within the entire geographic
scope of the agreement. Specifically, explain
the nature of the significant change and its
effect on the frequency of vessel calls at the
port for the liner service that would be sub-
ject to the change. For purposes of this part,
a significant change refers to an increase or
decrease in the number of vessel calls at a
port for a fixed, seasonally planned, or in-
definite period of time. A significant change
excludes an incidental or temporary alter-
ation in vessel calls at a port, or an oper-
ational change in vessel calls that would
have little or no impact on the number of
vessel calls at a port. If no significant
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change is anticipated or planned, it shall be
noted with the term ‘“‘none’ in response to
part 5(B) of this section.

SECTION V

Section V applies to all agreements identi-
fied in 46 CFR 535.502. Parties to such agree-
ments must complete all items in part 1 of
this section.

Part 1(A)

State the name, title, address, telephone
and fax numbers, and electronic mail address
of a person the Commission may contact re-
garding the Information Form and any infor-
mation provided therein.

Part 1(B)

State the name, title, address, telephone
and fax numbers, and electronic mail address
of a person the Commission may contact re-
garding a request for additional information
or documents.

Part 1(C)

A representative of the parties shall sign
the Information Form and certify that the
information in the Form and all attach-
ments and appendices are, to the best of his
or her knowledge, true, correct and com-
plete. The representative also shall indicate
his or her relationship with the parties to
the agreement.

PRIVACY ACT AND PAPERWORK REDUCTION ACT
NOTICE

1. The collection of this information is au-
thorized generally by section 15 of the Ship-
ping Act of 1984 (46 U.S.C. 40104). The submis-
sion of this form is mandatory for parties to
agreements that contain certain authorities.

2. You are not required to provide informa-
tion requested on a form that is subject to
the Paperwork Reduction Act unless the
form displays a valid OMB control number.
The valid control number for this informa-
tion collection is 3072-0045.

3. The time needed to complete and submit
this form will vary depending on individual
circumstances. The total estimated average
time to complete this form is about 30 hours.
This estimate includes reading the instruc-
tions, collecting necessary data, and com-
piling that data.

4. If you have any comments concerning
the accuracy of the above estimate or have
any suggestions for simplifying the form,
please contact Secretary, Federal Maritime
Commission, 800 North Capitol Street, NW.,
Washington, DC 20573-0001; or by e-mail
secretary@fmec.gov.

OMB Control No. 3072—
0045
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FEDERAL MARITIME COMMISSION
INFORMATION FORM FOR
AGREEMENTS BETWEEN OR AMONG OCEAN COMMON CARRIERS

SECTION I

Part 1

Agreement Name:

Part 2

Narrative statement on agreement purpose,
and commercial or other circumstances re-
quiring the agreement:

This agreement includes:

Part 3

List all effective agreements covering all
or part of the geographic scope of this agree-
ment, whose parties include one or more of
the parties to this agreement.

Part 4

(A) Authority to discuss or agree upon rates or charges? ................ Yes O No O
(B) JOINt SETrVICE? .iniriiii s .. Yes O No O
(C) Pooling of cargo traffic or revenues? .....cccvvevveeeireiieereeieeneenenns Yes O No O
(D) Authority to discuss or agree on service contracts and their

L1539 0 Y O PP PP PP PPPION Yes O No O
(E) Authority to discuss or agree on capacity rationalization? ....... Yes O No O
(F) Conditions or restrictions on the parties’ agreement participa-

tion, and/or use or offering of competing services in the geo-

GrAPNIC SCOPE? ittt aaas Yes O No O
(G) Authority to charter vessel space? .............. Yes O No O
(H) Authority to rationalize sailings or services? Yes O No O

SECTION II (B) Narrative statement on significant
changes in vessel calls:
Part 1

(A) Vessel Calls
Agreement-Wide Trade:
Outbound) Name

Time Period: [12-Months]

U.S. Inbound (or

SECTION III

[Port Names] Port 1 Port 2 Port 3 . . .
Port 4 Eto. . . . Part 1 Vessel Capacity And Utilization
Carrier A [Name] Agreement-Wide Trade: U.S. Inbound (or
Carrier B Outbound) Name
gattg rier C Time Period: [Calendar Quarter]
Carrier A [Name]
Liner Service 1 [NAIME] ..oiuiiviiiiiiiiiiiieieieie et et ea e s eaeaeaneaneaneaneanernernerneanes XX, XXX XX
Liner Service 2 .. XX, XXX XX
Liner Service 3 .. XX, XXX XX
Ete. . . .
Carrier B
Liner Service 1 .. XX, XXX XX
Liner Service 2 .. XX, XXX XX
Liner Service 3 .. XX, XXX XX
Ete. . . .
Ete. . . . Time Period: [12-Months]
(C) Narrative statement on significant [Port Names] Port 1 Port 2 Port 3
changes in vessel capacity: Port 4 Ete.. . .
Carrier A [Name]
Carrier B
Carrier C
Ete. . . .
Part 2 Vessel Calls (B) Narrative statement on significant

(A) Agreement-Wide Trade: U.S. Inbound (or
Outbound) Name

changes in vessel calls:
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SECTION IV

Part1 Market Share

Agreement-Wide Trade (or Sub-Trade): U.S.
Inbound (or Outbound) Name
Time Period: [Calendar Quarter]

Agreement Market Share:

Line A [Name] X, XXX XX
Line B .. X, XXX XX
Line C ... X, XXX XX
Etc. . . .
TOotal AZTEEMENT ..uuitniiniiii it e e et e et e e e e eaneaaeaans X, XXX XX
Non-Agreement Market Share:
Line X X, XXX XX
Line Y .. X, XXX XX
Line Z ... X, XXX XX
Etc. . . .
Total Non-Agreement .. X, XXX XX
Total Trade [or Sub-Trade] ... X, XXX 100
Part 2 Total Liner Cargo and Revenues Time Period: [12-Months]
Agreement-Wide Trade: U.S. Inbound (or
Outbound) Name
(020 1= A TS $ X, XXX $
Carrier B .. $ X, XXX $
Carrier C .. $ X, XXX $
Etc. . . .
Part 3 Top Liner Commodities Time Period: [Same 12-Months in part 2 of
Agreement-Wide Trade: U.S. Inbound (or this section]
Outbound) Name
Commodity 1 [Name and 4-Digit Code]:
TEUs [or other units] . X, XXX X, XXX
Revenues $ $
Commodity 2:
X, XXX X, XXX
Part 4 Vessel Capacity and Utilization Time Period: [Same Calendar Quarter in part
Agreement-Wide Trade: U.S. Inbound (or 1 of this section]
Outbound) Name
Carrier A [Name]
Liner Service 1 [Name] XX, XXX XX
Liner Service 2 . XX, XXX XX
Liner Service 3 . XX, XXX XX
Ete. . . .
Carrier B
Liner Service 1 . XX, XXX XX
Liner Service 2 . XX, XXX XX
Liner Service 3 . XX, XXX XX
Ete. . . .
Ete. . . .
(C) Narrative statement on significant Part 5

changes in vessel capacity: (A) Vessel Calls

Agreement-Wide Trade: U.S. Inbound (or
Outbound) Name
Time Period: [Same 12-Months in parts 2 and
3 of this section]
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[Port Names] Port 1

Port 4 Ete. . ..

Carrier A [Name]

Carrier B

Carrier C

Ete. . ..

(B) Narrative statement on
changes in vessel calls:

Port 2 Port 3

significant

SECTION V

Part 1 Contact Persons and Certification

(A) Person(s) to Contact Regarding Informa-
tion Form.

(1) Name

(2) Title

(3) Firm Name and Business
(4) Business Telephone Number
(5) Fax Number

(6) E-Mail Address

(B) Individual Located in the United States
Designated for the Limited Purpose of Re-
ceiving Notice of an Issuance of a Request
for Additional Information or Documents
(see 46 CFR 535.606).

(1) Name

(2) Title
(3) Firm Name and Business

(4) Business Telephone Number
(5) Fax Number

(6) E-Mail Address

(C) Certification

This Information Form, together with any
and all appendices and attachments thereto,
was prepared and assembled in accordance
with instructions issued by the Federal Mar-
itime Commission. The information is, to
the best of my knowledge, true, correct, and
complete.

Name (please print or type)

Title

Relationship with parties to agreement
Signature

Date

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 20304, Apr. 19, 2005; 74 FR 50730, Oct. 1,
2009]

APPENDIX B TO PART 535—MONITORING
REPORT AND INSTRUCTIONS

MONITORING REPORT INSTRUCTIONS

1. All agreements between or among ocean
common carriers identified in 46 CFR
535.702(a) must submit completed Monitoring
Reports to the full extent required in sec-
tions I through III of this Report. Sections I
and II must be completed, as applicable, in
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accordance with the authority contained in
each agreement. Section III must be com-
pleted by all agreements subject to Moni-
toring Report requirements.

2. Where an agreement containing multiple
authorities is subject to duplicate reporting
requirements in the various sections of this
Report, the parties may provide only one re-
sponse so long as the reporting requirements
within each section are fully addressed. The
Monitoring Report specifies the data and in-
formation which must be reported for each
section and the format in which it must be
provided. If a party to an agreement is un-
able to supply a complete response to any
item of this Report, that party shall provide
either estimated data (with an explanation
of why precise data are not available) or a
detailed statement of reasons for noncompli-
ance and the efforts made to obtain the re-
quired information. For purposes of this Re-
port, if one of the agreement signatories is a
joint service operating under an effective
agreement, that signatory shall respond to
the Report as a single agreement party.

3. For clarification of the agreement ter-
minology used in this Report, the parties
may refer to the definitions provided in 46
CFR 535.104. In addition, the following defini-
tions shall apply for purposes of this Report:
liner movement means the carriage of liner
cargo by liner operators; liner cargo means
cargo carried on liner vessels in a liner serv-
ice; liner operator means a vessel-operating
common carrier engaged in liner service;
liner vessel means a vessel used in a liner
service; liner service means a definite, adver-
tised schedule of sailings at regular inter-
vals; and TEU means a unit of measurement
equivalent to one 20-foot shipping container.
Further, when used in this Report, the terms
‘“‘entire geographic scope of the agreement”
or ‘‘agreement-wide’’ refer to the combined
U.S. inbound trade and/or the combined U.S.
outbound trade as such trades apply to the
geographic scope of the agreement, as op-
posed to the term ‘‘sub-trade,”” which is de-
fined for reporting purposes as the scope of
all liner movements between each U.S. port
range and each foreign country within the
scope of the agreement. Whether required on
a combined trade basis or a sub-trade basis,
the U.S. inbound trade (or sub-trades) and
the U.S. outbound trade (or sub-trades) shall
always be stated separately.

SECTION I

Section I applies to agreements, identified
in 46 CFR 535.702(a)(1), that contain the au-
thority to discuss or agree on capacity ra-
tionalization as defined in 46 CFR 535.104(e).
Parties to such agreements must complete
parts 1 through 3 of this section.
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Part 1

State the full name of the agreement and
the agreement number assigned by the FMC.

Part 2(A)

1. For the preceding calendar quarter, pro-
vide the amount of vessel capacity for each
party for each of its liner services that is
covered by the agreement within the entire
geographic scope of the agreement, stated
separately for the U.S. inbound and out-
bound trades as applicable to the geographic
scope of the agreement. For purposes of this
Report, vessel capacity means a party’s total
commercial liner space on line-haul vessels,
whether operated by it or other parties from
whom space is obtained, sailing to and/or
from the continent of North America for
each of its liner services that is covered by
the agreement.

2. When 50 percent or more of the total
liner cargo carried by all the parties in the
geographic scope of the agreement during
the calendar quarter was containerized, the
amount(s) of vessel capacity for each party
shall be reported in TEUs. When 50 percent
or more of the total liner cargo carried by all
the parties in the geographic scope of the
agreement during the calendar quarter was
non-containerized, the amount(s) of vessel
capacity for each party shall be reported in
non-containerized units of measurement.
The unit of measurement used in calculating
the amounts of non-containerized vessel ca-
pacity must be specified clearly and consist-
ently applied.

Part 2(B)

For the preceding calendar quarter, pro-
vide the percentage of vessel capacity utili-
zation for each party for each of its liner
services that is covered by the agreement
within the entire geographic scope of the
agreement, corresponding to the figures used
in part 2(A) of this section, stated separately
for the U.S. inbound and outbound trades as
applicable to the geographic scope of the
agreement. For purposes of this Report, the
percentage of vessel capacity utilization
means a party’s total volume of liner cargo,
for each of its liner services that is covered
by the agreement, carried on any vessel
space counted under part 2(A) of this section,
divided by its total vessel capacity as de-
fined and derived in part 2(A) of this section,
which quotient is multiplied by 100.

Part 2(C)

Provide a narrative statement on any sig-
nificant reductions, to be implemented under
the agreement, in the amounts of vessel ca-
pacity for the parties’ liner services that are
covered by the agreement within the entire
geographic scope of the agreement. Specifi-
cally, explain the nature of and the reasons
for the significant reduction and its effects

46 CFR Ch. IV (10-1-22 Edition)

on the liner service and the total amount of
vessel capacity for such service that would
be subject to the reduction. The narrative
statement for part 2(C) of this section shall
be submitted to the Director, Bureau of
Trade Analysis, no later than 15 days after a
significant reduction in the amount of vessel
capacity has been agreed upon by the parties
but prior to the implementation of the ac-
tual reduction under the agreement. For pur-
poses of this part, a significant reduction re-
fers to the removal from a liner service of
vessels or vessel space for a fixed, seasonally
planned, or indefinite period of time. A sig-
nificant reduction excludes instances when
vessels may be temporarily repositioned or
shifted from one service to another, or when
vessel space may be temporarily altered, or
when vessels are removed from a liner serv-
ice and vessels of similar or greater capacity
are substituted. It also excludes operational
changes in vessels or vessel space that would
have little or no impact on the amount of
vessel capacity offered in a liner service or a
trade.

Part 2(D)

Excluding those changes already reported
in part 2(C) of this section, provide a nar-
rative statement on any other significant
changes, implemented under the agreement
during the preceding calendar quarter, in the
amounts of vessel capacity for the parties’
liner services that are covered by the agree-
ment within the entire geographic scope of
the agreement. Specifically, explain the na-
ture of and the reasons for the significant
change and its effects on the liner service
and the total amount of vessel capacity for
such service that was subject to the change.
For purposes of this part, a significant
change refers to the addition to a liner serv-
ice of vessels or vessel space for a fixed, sea-
sonally planned, or indefinite period of time.
A significant change excludes instances
when vessels were temporarily repositioned
or shifted from one service to another, or
when vessel space was temporarily altered,
or when vessels were removed from a liner
service and vessels of similar capacity were
substituted. It also excludes operational
changes in vessels or vessel space that had
little or no impact on the amount of vessel
capacity offered in a liner service or a trade.
If no significant change was implemented, it
shall be noted with the term ‘‘none’ in re-
sponse to part 2(D) of this section.

Part 3

Provide a narrative statement on any sig-
nificant changes, implemented under the
agreement during the calendar quarter, in
the number of vessel calls at a port for the
parties’ liner services that are covered by
the agreement within the entire geographic
scope of the agreement. Specifically, explain
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the nature of the significant change and its
effect on the frequency of vessel calls at the
port for the liner service that was subject to
the change. For purposes of this part, a sig-
nificant change refers to an increase or a de-
crease in the number of vessel calls at a port
for a fixed, seasonally planned, or indefinite
period of time. A significant change excludes
an incidental or temporary alteration in the
number of vessel calls at a port, or an oper-
ational change in vessel calls that had little
or no impact on the number of vessel calls at
a port. If no significant change was imple-
mented, it shall be noted with the term
‘“‘none”” in response to part 3 of this section.

SECTION II

Section II applies to agreements, identified
in 46 CFR 535.702(a)(2), where the parties to
the agreement hold a combined market
share, based on cargo volume, of 35 percent
or more in the entire U.S. inbound or out-
bound geographic scope of the agreement and
the agreement contains any of the following
authorities: a) the discussion of, or agree-
ment upon, whether on a binding basis under
a common tariff or a non-binding basis, any
kind of rate or charge; b) the establishment
of a joint service; ¢) the pooling or division
of cargo traffic, earnings, or revenues and/or
losses; or d) the discussion of, or agreement
on, any service contract matter. Parties to
such agreements must complete parts 1
through 6 of this section.

Part 1

State the full name of the agreement and
the agreement number assigned by the FMC.

Part 2

1. For the preceding calendar quarter, pro-
vide the market shares of all liner operators
for the entire geographic scope of the agree-
ment and in each sub-trade within the scope
of the agreement. A joint service shall be
treated as a single liner operator, whether it
is an agreement line or a non-agreement
line. Sub-trade is defined as the scope of all
liner movements between each U.S. port
range within the scope of the agreement and
each foreign country within the scope of the
agreement. Where the agreement covers both
U.S. inbound and outbound liner movements,
inbound and outbound market shares shall
be shown separately.

2. U.S. port ranges are defined as follows:

a. Atlantic and Gulf—Includes ports along
the eastern seaboard and the Gulf of Mexico
from the northern boundary of Maine to
Brownsville, Texas. Also includes all ports
bordering upon the Great Lakes and their
connecting waterways, all ports in the State
of New York on the St. Lawrence River, and
all ports in Puerto Rico and the U.S. Virgin
Islands.
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b. Pacific—Includes all ports in the States
of Alaska, Hawaii, California, Oregon, and
Washington. Also includes all ports in Guam,
American Samoa, Northern Marianas, John-
ston Island, Midway Island, and Wake Island.

3. An application may be filed for a waiver
of the definition of ‘‘sub-trade’ under the
procedures described in 46 CFR 535.705. In
any such application, the burden shall be on
the parties to show that their marketing and
pricing practices have been done by ascer-
tainable multi-country regions rather than
by individual countries or, in the case of the
United States, by broader areas than the
port ranges defined herein. The Commission
will also consider whether the alternative
definition of ‘‘sub-trade’ requested by the
waiver application is reasonably consistent
with the definition of ‘‘sub-trade’ applied in
the original Information Form for the agree-
ment.

4. The formula for calculating market
share in the entire agreement scope or in a
sub-trade is as follows: The total amount of
liner cargo carried on each liner operator’s
liner vessels in the entire agreement scope or
in the sub-trade during the most recent cal-
endar quarter for which complete data are
available, divided by the total liner move-
ments in the entire agreement scope or in
the sub-trade during the same calendar quar-
ter, which quotient is multiplied by 100. The
market shares held by non-agreement lines
as well as by agreement lines must be pro-
vided, stated separately in the format indi-
cated.

5. If 50 percent or more of the total liner
cargo carried by the parties in the entire
agreement scope during the calendar quarter
was containerized, only containerized liner
movements (measured in TEUs) must be used
for determining market share. If 50 percent
or more of the total liner cargo carried by
the parties was non-containerized, only non-
containerized liner movements must be used
for determining market share. The unit of
measurement used in calculating amounts of
non-containerized cargo must be specified
clearly and applied consistently.

Part 3

1. For the preceding calendar quarter, pro-
vide each party’s total liner revenues in the
entire geographic scope of the agreement,
total liner cargo carried in the entire geo-
graphic scope of the agreement, and average
revenue. For purposes of this Report, total
liner revenues means the total revenues, in
U.S. dollars, of each party corresponding to
its total cargo carried for its liner services
that fall under the agreement, inclusive of
all ocean freight charges, whether assessed
on a port-to-port basis or a through inter-
modal basis; accessorial charges; surcharges;
and charges for inland cargo carriage. Aver-
age revenue shall be calculated as the
quotient of each party’s total liner revenues
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in the entire geographic scope divided by its
total cargo carried in the entire geographic
scope.

2. When 50 percent or more of the total
liner cargo carried by all the parties in the
geographic scope of the agreement during
the calendar quarter was containerized, each
party shall report only its total carryings of
containerized liner cargo (measured in
TEUs) during the calendar quarter, total rev-
enues generated by its carriage of container-
ized liner cargo, and average revenue per
TEU. When 50 percent or more of the total
liner cargo carried by all the parties in the
geographic scope of the agreement during
the calendar quarter was non-containerized,
each party shall report only its total
carryings of non-containerized liner cargo
during the calendar quarter (specifying the
unit of measurement used), total revenues
generated by its carriage of non-container-
ized liner cargo, and average revenue per
unit of measurement. When the agreement
covers both U.S. inbound and outbound liner
movements, inbound and outbound data
shall be stated separately.

Part 4(A)

For the preceding calendar quarter, pro-
vide a list, for the entire geographic scope of
the agreement, of the top 10 liner commod-
ities (including commodities not subject to
tariff publication) carried by all the parties
for their liner services that fall under the
agreement. For purposes of this Report, com-
modities shall be identified at the 4-digit
level of customarily used commodity coding
schedules. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-
ing the calendar quarter was containerized,
this list shall include only containerized
commodities. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-
ing the calendar quarter was non-container-
ized, this list shall include only non-contain-
erized commodities. When the agreement
covers both U.S. inbound and outbound liner
movements, inbound and outbound data
shall be stated separately.

Part 4(B)

For the preceding calendar quarter, pro-
vide the cargo volume and revenue results
for each party for each of the major com-
modities listed in part 4(A) of this section,
corresponding to the same unit of measure-
ment used. For purposes of this Report, rev-
enue results means the revenues, in U.S. dol-
lars, earned by each party on the cargo vol-
ume of each major commodity listed in part
4(A) of this section, inclusive of all ocean
freight charges, whether assessed on a port-
to-port basis or a through intermodal basis;
accessorial charges; surcharges; and charges

46 CFR Ch. IV (10-1-22 Edition)

for inland cargo carriage. If a party has no
cargo volume and revenue results for a com-
modity listed in part 4(A) of this section, it
shall be noted by using a zero for that party
in response to part 4(B) of this section.

Part 5(A)

For the preceding calendar quarter, pro-
vide the amount of vessel capacity for each
party for each of its liner services that falls
under the agreement within the entire geo-
graphic scope of the agreement, stated sepa-
rately for the U.S. inbound and outbound
trades as applicable to the geographic scope
of the agreement. For purposes of this Re-
port, vessel capacity means a party’s total
commercial liner space on line-haul vessels,
whether operated by it or other parties from
whom space is obtained, sailing to and/or
from the continent of North America for
each of its liner services that falls under the
agreement. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-
ing the calendar quarter was containerized,
the amount(s) of vessel capacity for each
party shall be reported in TEUs. When 50
percent or more of the total liner cargo car-
ried by all the parties in the geographic
scope of the agreement during the calendar
quarter was non-containerized, the
amount(s) of vessel capacity for each party
shall be reported in non-containerized units
of measurement. The unit of measurement
used in calculating the amounts of non-con-
tainerized vessel capacity must be specified
clearly and consistently applied.

Part 5(B)

For the preceding calendar quarter, pro-
vide the percentage of vessel capacity utili-
zation for each party for each of its liner
services that falls under the agreement with-
in the entire geographic scope of the agree-
ment, corresponding to the figures used in
part 5(A) of this section, stated separately
for the U.S. inbound and outbound trades as
applicable to the geographic scope of the
agreement. For purposes of this Report, the
percentage of vessel capacity utilization
means a party’s total volume of liner cargo,
for each of its liner services that falls under
the agreement, carried on any vessel space
counted under part 5(A) of this section, di-
vided by its total vessel capacity as defined
and derived in part 5(A) of this section,
which quotient is multiplied by 100.

Part 5(C)

Provide a narrative statement on any sig-
nificant changes in the amount of vessel ca-
pacity that occurred during the preceding
calendar quarter for the parties’ liner serv-
ices that fall under the agreement within the
entire geographic scope of the agreement.
Specifically, explain the nature of and the
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reasons for the significant change and its ef-
fects on the liner service and the total
amount of vessel capacity for such service
that was subject to the change. For purposes
of this part, a significant change refers to
the removal from or addition to a liner serv-
ice of vessels or vessel space for a fixed, sea-
sonally planned, or indefinite period of time.
A significant change would exclude instances
when vessels were temporarily repositioned
or shifted from one service to another, or
when vessel space was temporarily altered,
or when vessels were removed from a liner
service and vessels of similar capacity were
substituted. It also excludes operational
changes in vessels and vessel space that had
little or no impact on the amount of vessel
capacity offered in a liner service or a trade.
If no significant change occurred during the
calendar quarter, it shall be noted with the
term ‘‘none’” in response to part 5(C) of this
section.

Part 6

Provide a narrative statement on any sig-
nificant changes in the number of vessel
calls at a port that occurred during the pre-
ceding calendar quarter for the parties’ liner
services that fall under the agreement with-
in the entire geographic scope of the agree-
ment. Specifically, explain the nature of the
significant change and its effect on the fre-
quency of vessel calls at the port for the
liner service that was subject to the change.
For purposes of this part, a significant
change refers to an increase or a decrease in
the number of vessel calls at a port for a
fixed, seasonally planned, or indefinite pe-
riod of time. A significant change excludes
an incidental or temporary alteration in the
number of vessel calls at a port, or an oper-
ational change in vessel calls that had little
or no impact on the number of vessel calls at
a port. If no significant change occurred dur-
ing the calendar quarter, it shall be noted
with the term ‘‘none’’ in response to part 6 of
this section.

SECTION III

Section III applies to all agreements iden-
tified in 46 CFR 535.702(a). Parties to such
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agreements must complete all items in part
1 of this section.

Part 1(A)

State the name, title, address, telephone
and fax numbers, and electronic mail address
of a person the Commission may contact re-
garding the Monitoring Report and any in-
formation provided therein.

Part 1(B)

A representative of the parties shall sign
the Monitoring Report and certify that the
information in the Report and all attach-
ments and appendices are, to the best of his
or her knowledge, true, correct and com-
plete. The representative also shall indicate
his or her relationship with the parties to
the agreement.

Privacy Act and Paperwork Reduction Act
Notice

1. The collection of this information is au-
thorized generally by section 15 of the Ship-
ping Act of 1984 (46 U.S.C. 40104). The submis-
sion of this form is mandatory for parties to
agreements that contain certain authorities.

2. You are not required to provide informa-
tion requested on a form that is subject to
the Paperwork Reduction Act unless the
form displays a valid OMB control number.
The valid control number for this informa-
tion collection is 3072-0045.

3. The time needed to complete and submit
this form will vary depending on individual
circumstances. The total estimated average
time to complete this form is about 63.5
hours. This estimate includes reading the in-
structions, collecting necessary data, and
compiling that data.

4. If you have any comments concerning
the accuracy of the above estimate or have
any suggestions for simplifying the form,
please contact Secretary, Federal Maritime
Commission, 800 North Capitol Street, NW.,
Washington, DC 20573-0001; or by e-mail
secretary@fme.gov.

OMB Control No. 3072—
0045

FEDERAL MARITIME COMMISSION
MONITORING REPORT FOR
AGREEMENTS BETWEEN OR AMONG OCEAN COMMON CARRIERS

SECTION I

Part 1

Agreement Name:

FMC Number:

Part 2 Vessel Capacity and Utilization

Agreement-Wide Trade: U.S.
Outbound) Name

Time Period: [Calendar Quarter]

Inbound (or
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Carrier A [Name]:

Liner Service 1 [Name] XX, XXX XX
Liner Service 2 ...... XX, XXX XX
Liner Service 3 XX, XXX XX
Ete. . . ..
Carrier B:
Liner Service 1 XX, XXX XX
Liner Service 2 ... XX, XXX XX
Liner Service 3 XX, XXX XX
Ete. . . .
Ete. . . .
(C) Narrative statement on significant re-
ductions in vessel capacity to be imple-
mented (submit statement no later than 15 SECTION IT
days after a reduction has been agreed
upon but prior to the implementation of Part 1

the reduction):

Agreement Name:

FMC Number:

(D) Narrative statement on other significant
changes in vessel capacity implemented Part 2 Market Share
during the calendar quarter:

Agreement-Wide Trade (or Sub-Trade): U.S.

Inbound (or Outbound) Name
Part 3 Vessel Calls Time Period: [Calendar Quarter]

Narrative statement on significant changes
in vessel calls implemented during the cal-
endar quarter:

Agreement Market Share:

Line A [Name] .... X, XXX
Line B X, XXX
Line C ... X, XXX
Ete. . . .
Total AGreement ...........ooiiiiiiiiiiiiiiiiiii i X, XXX
Non-Agreement Market Share:
Line X .... X, XXX
Line Y X, XXX
Line Z ... X, XXX
Ete. . . .
Total Non-Agreement X, XXX
Total Trade [or Sub-Trade] X, XXX
Part 3 Total Liner Cargo and Revenues Time Period: [Calendar Quarter]
Agreement-Wide Trade: U.S. Inbound (or
Outbound) Name
Carrier A $ X, XXX
Carrier B . $ X, XXX
Carrier C .... $ X, XXX
Ete. . . .
Part 4 Top Liner Commodities Time Period: [Calendar Quarter]
Agreement-Wide Trade: U.S. Inbound (or
Outbound) Name
Commodity 1 [Name and 4-Digit Code]:
TEUs [or other units] X, XXX X, XXX
Revenues $ $
Commodity 2:
TEUs X, XXX X, XXX
Revenues . $ $

Ete. . ..
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Part 5 Vessel Capacity and Utilization

Agreement-Wide Trade: U.S.

Outbound) Name

Inbound (or

Carrier A [Name]:
Liner Service 1 [Name]
Liner Service 2 ..
Liner Service 3 ..
Ete. . . ..
Carrier B:
Liner Service 1 ..
Liner Service 2 ..
Liner Service 3 ..
Etc. . ..

(C) Narrative statement on

significant
changes in vessel capacity that occurred
during the calendar quarter:

Part 6 Vessel Calls

Narrative statement on significant changes
in vessel calls that occurred during the cal-
endar quarter:

SECTION IIT

Part 1 Contact Person and Certification
(A) Person(s) To Contact Regarding Moni-
toring Report.

(1) Name

(2) Title

(3) Firm Name and Business

(4) Business Telephone Number
(5) Fax Number

(6) E-Mail Address

(B) Certification.

This Monitoring Report, together with any
and all appendices and attachments thereto,
was prepared and assembled in accordance
with instructions issued by the Federal Mar-
itime Commission. The information is, to
the best of my knowledge, true, correct, and
complete.

Name (please print or type)

Title

Relationship with parties to agreement
Signature

Date

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50730, Oct. 1, 2009]

Pt. 540

Time Period: [Calendar Quarter]

XX XXX XX
XX XXX XX
XX XXX XX
XX XXX XX
XX XXX XX
XX XXX XX

PART 540—PASSENGER VESSEL
FINANCIAL RESPONSIBILITY

Subpart A—Proof of Financial Responsi-
bility, Bonding and Cerlification of Fi-
nancial Responsibility for Indemnifica-
fion of Passengers for Nonperformance
of Transportation

Sec.

540.1 Scope.

540.2 Definitions.

540.3 Proof of financial responsibility, when

required.

540.4 Procedure for establishing financial
responsibility.

540.5 Insurance, guaranties, and escrow ac-
counts.

540.6 Surety bonds.

540.7 Evidence of financial responsibility.

540.8 Denial, revocation, suspension, or
modification.

540.9 Miscellaneous.

ForM FMC-132A TO SUBPART A OF PART 540

FORM FMC-133A TO SUBPART A OF PART 540

APPENDIX A TO SUBPART A OF PART 540—EX-
AMPLE OF ESCROW AGREEMENT FOR USE
UNDER 46 CFR 540.5(b)

Subpart B—Proof of Financial Responsi-
bility, Bonding and Cerlification of Fi-
nancial Responsibility To Meet Liability
Incurred for Death or Injury to Pas-
sengers or Other Persons on Voyages

540.20 Scope.

540.21 Definitions.

540.22 Proof of
when required.

540.23 Procedure for establishing financial
responsibility.

540.24 Insurance, surety bonds, self-insur-
ance, guaranties, and escrow accounts.

540.25 Evidence of financial responsibility.

540.26 Denial, revocation, suspension, or
modification.

540.27 Miscellaneous.

ForM FMC-132B TO SUBPART B OF PART 540
ForM FMC-133B TO SUBPART B OF PART 540

financial responsibility,
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