
15 

Public Health Service, HHS § 2.13 

and not be covered by the confiden-
tiality regulations because the pro-
gram in which the patient is enrolled is 
not federally assisted as defined in 
paragraph (b) of this section. For ex-
ample, if a federal court placed an indi-
vidual in a private for-profit program 
and made a payment to the program on 
behalf of that individual, that patient’s 
record would not be covered by the reg-
ulations in this part unless the pro-
gram itself received federal assistance 
as defined by paragraph (b) of this sec-
tion. 

(3) Information to which restrictions 
are applicable. Whether a restriction 
applies to the use or disclosure of a 
record affects the type of records which 
may be disclosed. The restrictions on 
disclosure apply to any part 2-covered 
records which would identify a speci-
fied patient as having or having had a 
substance use disorder. The restriction 
on use of part 2 records to bring crimi-
nal charges against a patient for a 
crime applies to any records obtained 
by the part 2 program for the purpose 
of diagnosis, treatment, or referral for 
treatment of patients with substance 
use disorders. (Restrictions on use and 
disclosure apply to recipients of part 2 
records under paragraph (d) of this sec-
tion.) 

(4) How type of diagnosis affects cov-
erage. These regulations cover any 
record reflecting a diagnosis identi-
fying a patient as having or having had 
a substance use disorder which is ini-
tially prepared by a part 2 provider in 
connection with the treatment or re-
ferral for treatment of a patient with a 
substance use disorder. A diagnosis 
prepared by a part 2 provider for the 
purpose of treatment or referral for 
treatment, but which is not so used, is 
covered by the regulations in this part. 
The following are not covered by the 
regulations in this part: 

(i) Diagnosis which is made solely for 
the purpose of providing evidence for 
use by law enforcement agencies or of-
ficials; or 

(ii) A diagnosis of drug overdose or 
alcohol intoxication which clearly 
shows that the individual involved does 
not have a substance use disorder (e.g., 
involuntary ingestion of alcohol or 

drugs or reaction to a prescribed dos-
age of one or more drugs). 

[82 FR 6115, Jan. 18, 2017, as amended at 85 
FR 43036, July 15, 2020] 

§ 2.13 Confidentiality restrictions and 
safeguards. 

(a) General. The patient records sub-
ject to the regulations in this part may 
be disclosed or used only as permitted 
by the regulations in this part and may 
not otherwise be disclosed or used in 
any civil, criminal, administrative, or 
legislative proceedings conducted by 
any federal, state, or local authority. 
Any disclosure made under the regula-
tions in this part must be limited to 
that information which is necessary to 
carry out the purpose of the disclosure. 

(b) Unconditional compliance required. 
The restrictions on disclosure and use 
in the regulations in this part apply 
whether or not the part 2 program or 
other lawful holder of the patient iden-
tifying information believes that the 
person seeking the information already 
has it, has other means of obtaining it, 
is a law enforcement agency or official 
or other government official, has ob-
tained a subpoena, or asserts any other 
justification for a disclosure or use 
which is not permitted by the regula-
tions in this part. 

(c) Acknowledging the presence of pa-
tients: Responding to requests. (1) The 
presence of an identified patient in a 
health care facility or component of a 
health care facility which is publicly 
identified as a place where only sub-
stance use disorder diagnosis, treat-
ment, or referral for treatment is pro-
vided may be acknowledged only if the 
patient’s written consent is obtained in 
accordance with subpart C of this part 
or if an authorizing court order is en-
tered in accordance with subpart E of 
this part. The regulations permit ac-
knowledgement of the presence of an 
identified patient in a health care fa-
cility or part of a health care facility if 
the health care facility is not publicly 
identified as only a substance use dis-
order diagnosis, treatment, or referral 
for treatment facility, and if the ac-
knowledgement does not reveal that 
the patient has a substance use dis-
order. 

(2) Any answer to a request for a dis-
closure of patient records which is not 

VerDate Sep<11>2014 08:39 Apr 10, 2023 Jkt 256193 PO 00000 Frm 00025 Fmt 8010 Sfmt 8010 Y:\SGML\256193.XXX 256193js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



16 

42 CFR Ch. I (10–1–22 Edition) § 2.14 

permissible under the regulations in 
this part must be made in a way that 
will not affirmatively reveal that an 
identified individual has been, or is 
being, diagnosed or treated for a sub-
stance use disorder. An inquiring party 
may be provided a copy of the regula-
tions in this part and advised that they 
restrict the disclosure of substance use 
disorder patient records, but may not 
be told affirmatively that the regula-
tions restrict the disclosure of the 
records of an identified patient. 

(d) List of disclosures. Upon request, 
patients who have consented to dis-
close their patient identifying informa-
tion using a general designation pursu-
ant to § 2.31(a)(4)(ii)(B) must be pro-
vided a list of entities to which their 
information has been disclosed pursu-
ant to the general designation. 

(1) Under this paragraph (d), patient 
requests: 

(i) Must be made in writing; and 
(ii) Are limited to disclosures made 

within the past two years; 
(2) Under this paragraph (d), the enti-

ty named on the consent form that dis-
closes information pursuant to a pa-
tient’s general designation (the entity 
that serves as an intermediary, as de-
scribed in § 2.31(a)(4)(ii)(B)) must: 

(i) Respond in 30 or fewer days of re-
ceipt of the written request; and 

(ii) Provide, for each disclosure, the 
name(s) of the entity(-ies) to which the 
disclosure was made, the date of the 
disclosure, and a brief description of 
the patient identifying information 
disclosed. 

(3) The part 2 program is not respon-
sible for compliance with this para-
graph (d); the entity that serves as an 
intermediary, as described in 
§ 2.31(a)(4)(ii)(B), is responsible for com-
pliance with the requirement. 

[82 FR 6115, Jan. 18, 2017, as amended at 85 
FR 43037, July 15, 2020] 

§ 2.14 Minor patients. 
(a) State law not requiring parental 

consent to treatment. If a minor patient 
acting alone has the legal capacity 
under the applicable state law to apply 
for and obtain substance use disorder 
treatment, any written consent for dis-
closure authorized under subpart C of 
this part may be given only by the 
minor patient. This restriction in-

cludes, but is not limited to, any dis-
closure of patient identifying informa-
tion to the parent or guardian of a 
minor patient for the purpose of ob-
taining financial reimbursement. 
These regulations do not prohibit a 
part 2 program from refusing to pro-
vide treatment until the minor patient 
consents to the disclosure necessary to 
obtain reimbursement, but refusal to 
provide treatment may be prohibited 
under a state or local law requiring the 
program to furnish the service irre-
spective of ability to pay. 

(b) State law requiring parental consent 
to treatment. (1) Where state law re-
quires consent of a parent, guardian, or 
other individual for a minor to obtain 
treatment for a substance use disorder, 
any written consent for disclosure au-
thorized under subpart C of this part 
must be given by both the minor and 
their parent, guardian, or other indi-
vidual authorized under state law to 
act in the minor’s behalf. 

(2) Where state law requires parental 
consent to treatment, the fact of a mi-
nor’s application for treatment may be 
communicated to the minor’s parent, 
guardian, or other individual author-
ized under state law to act in the mi-
nor’s behalf only if: 

(i) The minor has given written con-
sent to the disclosure in accordance 
with subpart C of this part; or 

(ii) The minor lacks the capacity to 
make a rational choice regarding such 
consent as judged by the part 2 pro-
gram director under paragraph (c) of 
this section. 

(c) Minor applicant for services lacks 
capacity for rational choice. Facts rel-
evant to reducing a substantial threat 
to the life or physical well-being of the 
minor applicant or any other indi-
vidual may be disclosed to the parent, 
guardian, or other individual author-
ized under state law to act in the mi-
nor’s behalf if the part 2 program direc-
tor judges that: 

(1) A minor applicant for services 
lacks capacity because of extreme 
youthor mental or physical condition 
to make a rational decision on whether 
to consent to a disclosure under sub-
part C of this part to their parent, 
guardian, or other individual author-
ized under state law to act in the mi-
nor’s behalf; and 
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