
370 

34 CFR Ch. I (7–1–22 Edition) § 106.45 

may not deem a recipient to have satis-
fied the recipient’s duty to not be de-
liberately indifferent under this part 
based on the recipient’s restriction of 
rights protected under the U.S. Con-
stitution, including the First Amend-
ment, Fifth Amendment, and Four-
teenth Amendment. 

(b) Response to a formal complaint. (1) 
In response to a formal complaint, a re-
cipient must follow a grievance process 
that complies with § 106.45. With or 
without a formal complaint, a recipi-
ent must comply with § 106.44(a). 

(2) The Assistant Secretary will not 
deem a recipient’s determination re-
garding responsibility to be evidence of 
deliberate indifference by the recipi-
ent, or otherwise evidence of discrimi-
nation under title IX by the recipient, 
solely because the Assistant Secretary 
would have reached a different deter-
mination based on an independent 
weighing of the evidence. 

(c) Emergency removal. Nothing in this 
part precludes a recipient from remov-
ing a respondent from the recipient’s 
education program or activity on an 
emergency basis, provided that the re-
cipient undertakes an individualized 
safety and risk analysis, determines 
that an immediate threat to the phys-
ical health or safety of any student or 
other individual arising from the alle-
gations of sexual harassment justifies 
removal, and provides the respondent 
with notice and an opportunity to chal-
lenge the decision immediately fol-
lowing the removal. This provision 
may not be construed to modify any 
rights under the Individuals with Dis-
abilities Education Act, Section 504 of 
the Rehabilitation Act of 1973, or the 
Americans with Disabilities Act. 

(d) Administrative leave. Nothing in 
this subpart precludes a recipient from 
placing a non-student employee re-
spondent on administrative leave dur-
ing the pendency of a grievance process 
that complies with § 106.45. This provi-
sion may not be construed to modify 
any rights under Section 504 of the Re-
habilitation Act of 1973 or the Ameri-
cans with Disabilities Act. 

[85 FR 30574, May 19, 2020] 

§ 106.45 Grievance process for formal 
complaints of sexual harassment. 

(a) Discrimination on the basis of sex. A 
recipient’s treatment of a complainant 
or a respondent in response to a formal 
complaint of sexual harassment may 
constitute discrimination on the basis 
of sex under title IX. 

(b) Grievance process. For the purpose 
of addressing formal complaints of sex-
ual harassment, a recipient’s grievance 
process must comply with the require-
ments of this section. Any provisions, 
rules, or practices other than those re-
quired by this section that a recipient 
adopts as part of its grievance process 
for handling formal complaints of sex-
ual harassment as defined in § 106.30, 
must apply equally to both parties. 

(1) Basic requirements for grievance 
process. A recipient’s grievance process 
must— 

(i) Treat complainants and respond-
ents equitably by providing remedies 
to a complainant where a determina-
tion of responsibility for sexual harass-
ment has been made against the re-
spondent, and by following a grievance 
process that complies with this section 
before the imposition of any discipli-
nary sanctions or other actions that 
are not supportive measures as defined 
in § 106.30, against a respondent. Rem-
edies must be designed to restore or 
preserve equal access to the recipient’s 
education program or activity. Such 
remedies may include the same indi-
vidualized services described in § 106.30 
as ‘‘supportive measures’’; however, 
remedies need not be non-disciplinary 
or non-punitive and need not avoid bur-
dening the respondent; 

(ii) Require an objective evaluation 
of all relevant evidence—including 
both inculpatory and exculpatory evi-
dence—and provide that credibility de-
terminations may not be based on a 
person’s status as a complainant, re-
spondent, or witness; 

(iii) Require that any individual des-
ignated by a recipient as a Title IX Co-
ordinator, investigator, decision- 
maker, or any person designated by a 
recipient to facilitate an informal reso-
lution process, not have a conflict of 
interest or bias for or against com-
plainants or respondents generally or 
an individual complainant or respond-
ent. A recipient must ensure that Title 
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IX Coordinators, investigators, deci-
sion-makers, and any person who fa-
cilitates an informal resolution proc-
ess, receive training on the definition 
of sexual harassment in § 106.30, the 
scope of the recipient’s education pro-
gram or activity, how to conduct an in-
vestigation and grievance process in-
cluding hearings, appeals, and informal 
resolution processes, as applicable, and 
how to serve impartially, including by 
avoiding prejudgment of the facts at 
issue, conflicts of interest, and bias. A 
recipient must ensure that decision- 
makers receive training on any tech-
nology to be used at a live hearing and 
on issues of relevance of questions and 
evidence, including when questions and 
evidence about the complainant’s sex-
ual predisposition or prior sexual be-
havior are not relevant, as set forth in 
paragraph (b)(6) of this section. A re-
cipient also must ensure that inves-
tigators receive training on issues of 
relevance to create an investigative re-
port that fairly summarizes relevant 
evidence, as set forth in paragraph 
(b)(5)(vii) of this section. Any mate-
rials used to train Title IX Coordina-
tors, investigators, decision-makers, 
and any person who facilitates an in-
formal resolution process, must not 
rely on sex stereotypes and must pro-
mote impartial investigations and ad-
judications of formal complaints of 
sexual harassment; 

(iv) Include a presumption that the 
respondent is not responsible for the 
alleged conduct until a determination 
regarding responsibility is made at the 
conclusion of the grievance process; 

(v) Include reasonably prompt time 
frames for conclusion of the grievance 
process, including reasonably prompt 
time frames for filing and resolving ap-
peals and informal resolution processes 
if the recipient offers informal resolu-
tion processes, and a process that al-
lows for the temporary delay of the 
grievance process or the limited exten-
sion of time frames for good cause with 
written notice to the complainant and 
the respondent of the delay or exten-
sion and the reasons for the action. 
Good cause may include considerations 
such as the absence of a party, a par-
ty’s advisor, or a witness; concurrent 
law enforcement activity; or the need 

for language assistance or accommoda-
tion of disabilities; 

(vi) Describe the range of possible 
disciplinary sanctions and remedies or 
list the possible disciplinary sanctions 
and remedies that the recipient may 
implement following any determina-
tion of responsibility; 

(vii) State whether the standard of 
evidence to be used to determine re-
sponsibility is the preponderance of the 
evidence standard or the clear and con-
vincing evidence standard, apply the 
same standard of evidence for formal 
complaints against students as for for-
mal complaints against employees, in-
cluding faculty, and apply the same 
standard of evidence to all formal com-
plaints of sexual harassment; 

(viii) Include the procedures and per-
missible bases for the complainant and 
respondent to appeal; 

(ix) Describe the range of supportive 
measures available to complainants 
and respondents; and 

(x) Not require, allow, rely upon, or 
otherwise use questions or evidence 
that constitute, or seek disclosure of, 
information protected under a legally 
recognized privilege, unless the person 
holding such privilege has waived the 
privilege. 

(2) Notice of allegations—(i) Upon re-
ceipt of a formal complaint, a recipient 
must provide the following written no-
tice to the parties who are known: 

(A) Notice of the recipient’s griev-
ance process that complies with this 
section, including any informal resolu-
tion process. 

(B) Notice of the allegations of sex-
ual harassment potentially consti-
tuting sexual harassment as defined in 
§ 106.30, including sufficient details 
known at the time and with sufficient 
time to prepare a response before any 
initial interview. Sufficient details in-
clude the identities of the parties in-
volved in the incident, if known, the 
conduct allegedly constituting sexual 
harassment under § 106.30, and the date 
and location of the alleged incident, if 
known. The written notice must in-
clude a statement that the respondent 
is presumed not responsible for the al-
leged conduct and that a determination 
regarding responsibility is made at the 
conclusion of the grievance process. 
The written notice must inform the 
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parties that they may have an advisor 
of their choice, who may be, but is not 
required to be, an attorney, under 
paragraph (b)(5)(iv) of this section, and 
may inspect and review evidence under 
paragraph (b)(5)(vi) of this section. The 
written notice must inform the parties 
of any provision in the recipient’s code 
of conduct that prohibits knowingly 
making false statements or knowingly 
submitting false information during 
the grievance process. 

(ii) If, in the course of an investiga-
tion, the recipient decides to inves-
tigate allegations about the complain-
ant or respondent that are not included 
in the notice provided pursuant to 
paragraph (b)(2)(i)(B) of this section, 
the recipient must provide notice of 
the additional allegations to the par-
ties whose identities are known. 

(3) Dismissal of a formal complaint—(i) 
The recipient must investigate the al-
legations in a formal complaint. If the 
conduct alleged in the formal com-
plaint would not constitute sexual har-
assment as defined in § 106.30 even if 
proved, did not occur in the recipient’s 
education program or activity, or did 
not occur against a person in the 
United States, then the recipient must 
dismiss the formal complaint with re-
gard to that conduct for purposes of 
sexual harassment under title IX or 
this part; such a dismissal does not 
preclude action under another provi-
sion of the recipient’s code of conduct. 

(ii) The recipient may dismiss the 
formal complaint or any allegations 
therein, if at any time during the in-
vestigation or hearing: A complainant 
notifies the Title IX Coordinator in 
writing that the complainant would 
like to withdraw the formal complaint 
or any allegations therein; the respond-
ent is no longer enrolled or employed 
by the recipient; or specific cir-
cumstances prevent the recipient from 
gathering evidence sufficient to reach 
a determination as to the formal com-
plaint or allegations therein. 

(iii) Upon a dismissal required or per-
mitted pursuant to paragraph (b)(3)(i) 
or (b)(3)(ii) of this section, the recipi-
ent must promptly send written notice 
of the dismissal and reason(s) therefor 
simultaneously to the parties. 

(4) Consolidation of formal complaints. 
A recipient may consolidate formal 

complaints as to allegations of sexual 
harassment against more than one re-
spondent, or by more than one com-
plainant against one or more respond-
ents, or by one party against the other 
party, where the allegations of sexual 
harassment arise out of the same facts 
or circumstances. Where a grievance 
process involves more than one com-
plainant or more than one respondent, 
references in this section to the sin-
gular ‘‘party,’’ ‘‘complainant,’’ or ‘‘re-
spondent’’ include the plural, as appli-
cable. 

(5) Investigation of a formal complaint. 
When investigating a formal complaint 
and throughout the grievance process, 
a recipient must— 

(i) Ensure that the burden of proof 
and the burden of gathering evidence 
sufficient to reach a determination re-
garding responsibility rest on the re-
cipient and not on the parties provided 
that the recipient cannot access, con-
sider, disclose, or otherwise use a par-
ty’s records that are made or main-
tained by a physician, psychiatrist, 
psychologist, or other recognized pro-
fessional or paraprofessional acting in 
the professional’s or paraprofessional’s 
capacity, or assisting in that capacity, 
and which are made and maintained in 
connection with the provision of treat-
ment to the party, unless the recipient 
obtains that party’s voluntary, written 
consent to do so for a grievance process 
under this section (if a party is not an 
‘‘eligible student,’’ as defined in 34 CFR 
99.3, then the recipient must obtain the 
voluntary, written consent of a ‘‘par-
ent,’’ as defined in 34 CFR 99.3); 

(ii) Provide an equal opportunity for 
the parties to present witnesses, in-
cluding fact and expert witnesses, and 
other inculpatory and exculpatory evi-
dence; 

(iii) Not restrict the ability of either 
party to discuss the allegations under 
investigation or to gather and present 
relevant evidence; 

(iv) Provide the parties with the 
same opportunities to have others 
present during any grievance pro-
ceeding, including the opportunity to 
be accompanied to any related meeting 
or proceeding by the advisor of their 
choice, who may be, but is not required 
to be, an attorney, and not limit the 
choice or presence of advisor for either 
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the complainant or respondent in any 
meeting or grievance proceeding; how-
ever, the recipient may establish re-
strictions regarding the extent to 
which the advisor may participate in 
the proceedings, as long as the restric-
tions apply equally to both parties; 

(v) Provide, to a party whose partici-
pation is invited or expected, written 
notice of the date, time, location, par-
ticipants, and purpose of all hearings, 
investigative interviews, or other 
meetings, with sufficient time for the 
party to prepare to participate; 

(vi) Provide both parties an equal op-
portunity to inspect and review any 
evidence obtained as part of the inves-
tigation that is directly related to the 
allegations raised in a formal com-
plaint, including the evidence upon 
which the recipient does not intend to 
rely in reaching a determination re-
garding responsibility and inculpatory 
or exculpatory evidence whether ob-
tained from a party or other source, so 
that each party can meaningfully re-
spond to the evidence prior to conclu-
sion of the investigation. Prior to com-
pletion of the investigative report, the 
recipient must send to each party and 
the party’s advisor, if any, the evidence 
subject to inspection and review in an 
electronic format or a hard copy, and 
the parties must have at least 10 days 
to submit a written response, which 
the investigator will consider prior to 
completion of the investigative report. 
The recipient must make all such evi-
dence subject to the parties’ inspection 
and review available at any hearing to 
give each party equal opportunity to 
refer to such evidence during the hear-
ing, including for purposes of cross-ex-
amination; and 

(vii) Create an investigative report 
that fairly summarizes relevant evi-
dence and, at least 10 days prior to a 
hearing (if a hearing is required under 
this section or otherwise provided) or 
other time of determination regarding 
responsibility, send to each party and 
the party’s advisor, if any, the inves-
tigative report in an electronic format 
or a hard copy, for their review and 
written response. 

(6) Hearings. (i) For postsecondary in-
stitutions, the recipient’s grievance 
process must provide for a live hearing. 
At the live hearing, the decision- 

maker(s) must permit each party’s ad-
visor to ask the other party and any 
witnesses all relevant questions and 
follow-up questions, including those 
challenging credibility. Such cross-ex-
amination at the live hearing must be 
conducted directly, orally, and in real 
time by the party’s advisor of choice 
and never by a party personally, not-
withstanding the discretion of the re-
cipient under paragraph (b)(5)(iv) of 
this section to otherwise restrict the 
extent to which advisors may partici-
pate in the proceedings. At the request 
of either party, the recipient must pro-
vide for the live hearing to occur with 
the parties located in separate rooms 
with technology enabling the decision- 
maker(s) and parties to simultaneously 
see and hear the party or the witness 
answering questions. Only relevant 
cross-examination and other questions 
may be asked of a party or witness. Be-
fore a complainant, respondent, or wit-
ness answers a cross-examination or 
other question, the decision-maker(s) 
must first determine whether the ques-
tion is relevant and explain any deci-
sion to exclude a question as not rel-
evant. If a party does not have an advi-
sor present at the live hearing, the re-
cipient must provide without fee or 
charge to that party, an advisor of the 
recipient’s choice, who may be, but is 
not required to be, an attorney, to con-
duct cross-examination on behalf of 
that party. Questions and evidence 
about the complainant’s sexual pre-
disposition or prior sexual behavior are 
not relevant, unless such questions and 
evidence about the complainant’s prior 
sexual behavior are offered to prove 
that someone other than the respond-
ent committed the conduct alleged by 
the complainant, or if the questions 
and evidence concern specific incidents 
of the complainant’s prior sexual be-
havior with respect to the respondent 
and are offered to prove consent. If a 
party or witness does not submit to 
cross-examination at the live hearing, 
the decision-maker(s) must not rely on 
any statement of that party or witness 
in reaching a determination regarding 
responsibility; provided, however, that 
the decision-maker(s) cannot draw an 
inference about the determination re-
garding responsibility based solely on a 
party’s or witness’s absence from the 

VerDate Sep<11>2014 09:45 Jan 23, 2023 Jkt 256141 PO 00000 Frm 00383 Fmt 8010 Sfmt 8010 Y:\SGML\256141.XXX 256141js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



374 

34 CFR Ch. I (7–1–22 Edition) § 106.45 

live hearing or refusal to answer cross- 
examination or other questions. Live 
hearings pursuant to this paragraph 
may be conducted with all parties 
physically present in the same geo-
graphic location or, at the recipient’s 
discretion, any or all parties, wit-
nesses, and other participants may ap-
pear at the live hearing virtually, with 
technology enabling participants si-
multaneously to see and hear each 
other. Recipients must create an audio 
or audiovisual recording, or transcript, 
of any live hearing and make it avail-
able to the parties for inspection and 
review. 

(ii) For recipients that are elemen-
tary and secondary schools, and other 
recipients that are not postsecondary 
institutions, the recipient’s grievance 
process may, but need not, provide for 
a hearing. With or without a hearing, 
after the recipient has sent the inves-
tigative report to the parties pursuant 
to paragraph (b)(5)(vii) of this section 
and before reaching a determination 
regarding responsibility, the decision- 
maker(s) must afford each party the 
opportunity to submit written, rel-
evant questions that a party wants 
asked of any party or witness, provide 
each party with the answers, and allow 
for additional, limited follow-up ques-
tions from each party. With or without 
a hearing, questions and evidence 
about the complainant’s sexual pre-
disposition or prior sexual behavior are 
not relevant, unless such questions and 
evidence about the complainant’s prior 
sexual behavior are offered to prove 
that someone other than the respond-
ent committed the conduct alleged by 
the complainant, or if the questions 
and evidence concern specific incidents 
of the complainant’s prior sexual be-
havior with respect to the respondent 
and are offered to prove consent. The 
decision-maker(s) must explain to the 
party proposing the questions any deci-
sion to exclude a question as not rel-
evant. 

(7) Determination regarding responsi-
bility. (i) The decision-maker(s), who 
cannot be the same person(s) as the 
Title IX Coordinator or the investi-
gator(s), must issue a written deter-
mination regarding responsibility. To 
reach this determination, the recipient 
must apply the standard of evidence 

described in paragraph (b)(1)(vii) of this 
section. 

(ii) The written determination must 
include— 

(A) Identification of the allegations 
potentially constituting sexual harass-
ment as defined in § 106.30; 

(B) A description of the procedural 
steps taken from the receipt of the for-
mal complaint through the determina-
tion, including any notifications to the 
parties, interviews with parties and 
witnesses, site visits, methods used to 
gather other evidence, and hearings 
held; 

(C) Findings of fact supporting the 
determination; 

(D) Conclusions regarding the appli-
cation of the recipient’s code of con-
duct to the facts; 

(E) A statement of, and rationale for, 
the result as to each allegation, includ-
ing a determination regarding respon-
sibility, any disciplinary sanctions the 
recipient imposes on the respondent, 
and whether remedies designed to re-
store or preserve equal access to the re-
cipient’s education program or activity 
will be provided by the recipient to the 
complainant; and 

(F) The recipient’s procedures and 
permissible bases for the complainant 
and respondent to appeal. 

(iii) The recipient must provide the 
written determination to the parties 
simultaneously. The determination re-
garding responsibility becomes final ei-
ther on the date that the recipient pro-
vides the parties with the written de-
termination of the result of the appeal, 
if an appeal is filed, or if an appeal is 
not filed, the date on which an appeal 
would no longer be considered timely. 

(iv) The Title IX Coordinator is re-
sponsible for effective implementation 
of any remedies. 

(8) Appeals. (i) A recipient must offer 
both parties an appeal from a deter-
mination regarding responsibility, and 
from a recipient’s dismissal of a formal 
complaint or any allegations therein, 
on the following bases: 

(A) Procedural irregularity that af-
fected the outcome of the matter; 

(B) New evidence that was not rea-
sonably available at the time the de-
termination regarding responsibility or 
dismissal was made, that could affect 
the outcome of the matter; and 
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(C) The Title IX Coordinator, investi-
gator(s), or decision-maker(s) had a 
conflict of interest or bias for or 
against complainants or respondents 
generally or the individual complain-
ant or respondent that affected the 
outcome of the matter. 

(ii) A recipient may offer an appeal 
equally to both parties on additional 
bases. 

(iii) As to all appeals, the recipient 
must: 

(A) Notify the other party in writing 
when an appeal is filed and implement 
appeal procedures equally for both par-
ties; 

(B) Ensure that the decision-maker(s) 
for the appeal is not the same person as 
the decision-maker(s) that reached the 
determination regarding responsibility 
or dismissal, the investigator(s), or the 
Title IX Coordinator; 

(C) Ensure that the decision-maker(s) 
for the appeal complies with the stand-
ards set forth in paragraph (b)(1)(iii) of 
this section; 

(D) Give both parties a reasonable, 
equal opportunity to submit a written 
statement in support of, or chal-
lenging, the outcome; 

(E) Issue a written decision describ-
ing the result of the appeal and the ra-
tionale for the result; and 

(F) Provide the written decision si-
multaneously to both parties. 

(9) Informal resolution. A recipient 
may not require as a condition of en-
rollment or continuing enrollment, or 
employment or continuing employ-
ment, or enjoyment of any other right, 
waiver of the right to an investigation 
and adjudication of formal complaints 
of sexual harassment consistent with 
this section. Similarly, a recipient may 
not require the parties to participate 
in an informal resolution process under 
this section and may not offer an infor-
mal resolution process unless a formal 
complaint is filed. However, at any 
time prior to reaching a determination 
regarding responsibility the recipient 
may facilitate an informal resolution 
process, such as mediation, that does 
not involve a full investigation and ad-
judication, provided that the recipi-
ent— 

(i) Provides to the parties a written 
notice disclosing: The allegations, the 
requirements of the informal resolu-

tion process including the cir-
cumstances under which it precludes 
the parties from resuming a formal 
complaint arising from the same alle-
gations, provided, however, that at any 
time prior to agreeing to a resolution, 
any party has the right to withdraw 
from the informal resolution process 
and resume the grievance process with 
respect to the formal complaint, and 
any consequences resulting from par-
ticipating in the informal resolution 
process, including the records that will 
be maintained or could be shared; 

(ii) Obtains the parties’ voluntary, 
written consent to the informal resolu-
tion process; and 

(iii) Does not offer or facilitate an in-
formal resolution process to resolve al-
legations that an employee sexually 
harassed a student. 

(10) Recordkeeping. (i) A recipient 
must maintain for a period of seven 
years records of— 

(A) Each sexual harassment inves-
tigation including any determination 
regarding responsibility and any audio 
or audiovisual recording or transcript 
required under paragraph (b)(6)(i) of 
this section, any disciplinary sanctions 
imposed on the respondent, and any 
remedies provided to the complainant 
designed to restore or preserve equal 
access to the recipient’s education pro-
gram or activity; 

(B) Any appeal and the result there-
from; 

(C) Any informal resolution and the 
result therefrom; and 

(D) All materials used to train Title 
IX Coordinators, investigators, deci-
sion-makers, and any person who fa-
cilitates an informal resolution proc-
ess. A recipient must make these train-
ing materials publicly available on its 
website, or if the recipient does not 
maintain a website the recipient must 
make these materials available upon 
request for inspection by members of 
the public. 

(ii) For each response required under 
§ 106.44, a recipient must create, and 
maintain for a period of seven years, 
records of any actions, including any 
supportive measures, taken in response 
to a report or formal complaint of sex-
ual harassment. In each instance, the 
recipient must document the basis for 
its conclusion that its response was not 
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deliberately indifferent, and document 
that it has taken measures designed to 
restore or preserve equal access to the 
recipient’s education program or activ-
ity. If a recipient does not provide a 
complainant with supportive measures, 
then the recipient must document the 
reasons why such a response was not 
clearly unreasonable in light of the 
known circumstances. The documenta-
tion of certain bases or measures does 
not limit the recipient in the future 
from providing additional explanations 
or detailing additional measures taken. 

[85 FR 30575, May 19, 2020] 

§ 106.46 Severability. 
If any provision of this subpart or its 

application to any person, act, or prac-
tice is held invalid, the remainder of 
the subpart or the application of its 
provisions to any person, act, or prac-
tice shall not be affected thereby. 

[85 FR 30578, May 19, 2020] 

Subpart E—Discrimination on the 
Basis of Sex in Employment in 
Education Programs or Activi-
ties Prohibited 

§ 106.51 Employment. 
(a) General. (1) No person shall, on 

the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination in 
employment, or recruitment, consider-
ation, or selection therefor, whether 
full-time or part-time, under any edu-
cation program or activity operated by 
a recipient which receives Federal fi-
nancial assistance. 

(2) A recipient shall make all em-
ployment decisions in any education 
program or activity operated by such 
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or 
classify applicants or employees in any 
way which could adversely affect any 
applicant’s or employee’s employment 
opportunities or status because of sex. 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by 
this subpart, including relationships 
with employment and referral agen-
cies, with labor unions, and with orga-

nizations providing or administering 
fringe benefits to employees of the re-
cipient. 

(4) A recipient shall not grant pref-
erences to applicants for employment 
on the basis of attendance at any edu-
cational institution or entity which ad-
mits as students only or predominantly 
members of one sex, if the giving of 
such preferences has the effect of dis-
criminating on the basis of sex in vio-
lation of this part. 

(b) Application. The provisions of this 
subpart apply to: 

(1) Recruitment, advertising, and the 
process of application for employment; 

(2) Hiring, upgrading, promotion, 
consideration for and award of tenure, 
demotion, transfer, layoff, termi-
nation, application of nepotism poli-
cies, right of return from layoff, and 
rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes in com-
pensation; 

(4) Job assignments, classifications 
and structure, including position de-
scriptions, lines of progression, and se-
niority lists; 

(5) The terms of any collective bar-
gaining agreement; 

(6) Granting and return from leaves 
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, leave for persons of either 
sex to care for children or dependents, 
or any other leave; 

(7) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(8) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, selection for 
tuition assistance, selection for 
sabbaticals and leaves of absence to 
pursue training; 

(9) Employer-sponsored activities, in-
cluding those that are social or rec-
reational; and 

(10) Any other term, condition, or 
privilege of employment. 

[45 FR 30955, May 9, 1980, as amended at 65 
FR 68056, Nov. 13, 2000; 85 FR 30579, May 19, 
2020] 

§ 106.52 Employment criteria. 
A recipient shall not administer or 

operate any test or other criterion for 
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